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ECNBURGH TRAM NETWORK

ADJUINCATION

This adjudication arises out of a dispute which has broken ouf between the employer in the
Edinburgh Tram Network construction centract {hersinafter referred 1o as “the Infraco Coniract”),
tie Lid, and the Contractor (hereinafter referred o as “the Jv”) about the basis uporn which tie may
withhold approval of the terms of a sub-contract which # is proposed be entered inlo in connection

with a portien of the works contracied o the JV under the Infraco Cantract.

The background to this dispute is a series of applications made to tie Lid under clause 28.4 ofthe
Infraco Contact asking it 1o approve the terms of preposed sub-cantracts with three proposed Key
Sub-Contractors, Barr kd, John Graham (Dromore) Lid and Border Rail and Plant Ltd. In each case,
aithough tie was persuaded that the intended sub-contractor would be able to do the sub-contract
works proposed to be sub-contracted, it withheld spproval of the terms of preposed sub-contracts
themselves. in the submissions made to me it is agreed that wne regson was commaon to all the
withholdings of approval: the appearance in each sub-contrart of only one of the companies which
are joint adventurers in the JV as the “Contractor” to which the proposed sub-contractor would be
contractually engaged. Itis maintained by tie that in each case it refused approval for other reasons
in addition, albeit that the respeciive letters embodying the decisions to withhold approval {included
in the JV's productions) wotld seem o read as though tie regarded the other matters as being items
to be attended to in revisals 1o be made to the drafting, while it was the identity of the contractor

which caused tig ts withhold approval to the terms of the relevant sub-contract.

Following the refusal of approval by tie and some carrespondence which showed that tie and the JV
were clearly at odds over the construction to be placed on clause 28 ofthe Infraco Contact - and,
therefore, whether tie was entitled to withhold approval on the basis that only one joint adventurer
in the Jv would enter the sub-contract — the Y referred 1o the Internal Resolution Procedure

the guestions whether tie had withheld approval without having any ground on which t© do so and
whether it had acted unreasonably in withholding such approval. The precedure failed to produce

an agreed answer to those questions, as did later mediation. Accordingly, on 9™ November, 2010,

the IV referred the matter to adjudication.

The Redress Sought.
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In the Referral to adjudication, the IV seeks two declaraters: the first, a declarstion that tie has “na
entitlement to withhold its approval to the fornt of the proposed sub-contract... an the ground that
not every Infraco Member is 3 party to the sub-contract”, and the second a declaration that tie has
“faited to act reasonably in withholding its approval...where suct has been withheld on the ground
that not every Infraco Member is a party to the sub-contract”. Tie, for ils par, in section B of its
Response, invites me to declare that it is entitied to withhold its approval “where such approval has
been withheld on the ground that not every membaer of the Infraco is a party to the sub-contract”,

and that it has acted reasonably in withholding its approval on that ground,

The first declarator sought by each side clearly relates to competency, and will depend on the
correct consiruction of the infraco Contract. The second also appears Lo approach matiers on a
generic basis, the JV’s proposed declarator being to the effect that if this reason be advanced for
refusing consent, there has ipso focto been an unreasonable withhelding of approval, whilst that
proposed by tie is to the effect that withholding of approval on that ground per se establishes

reasonabieneass in the withholding of consent,

I the terms in which it is drawn, | do not think t could grant the second declaratory sought hy the V.
The issue of the reasonableness or atherwise of tie’s actions in withholding consent on the ground
which is contentious in this case can only arise if | consider that it is at least legally opento tie to
withhold approval on that graund. The second declarator may he writlen on a "seporatim” hasis,
but in truth it can only be an alternative to the first declarator arising on the hypothesis that the first
is not granted, for if the first be granted, the second is itself incompatent as being hypothetical,
that event, reasonablenass does not matter: withholding on this ground — however justified on the
facts —is simply impermissibla. Indeed, the 1V's pleadings in paragraphs $.3.8 and 5.3.15 of the
Reply nake it patent that its arguments on reasonableness are presented on a denied esto basis.
But once it is accepted that it is open to tie as a matter of law to withhold approval on the basis that
the sub-contractor is engaged by only one member of the IV and that the infrace Contract does not
make such withholding reasonable per se -~ so that one can ask whether it is nonetheless to fail to
act reasonably to withhold consentto the terms of seme proposed sub-contract on that greund —
the gquestion cannot be answered on a universal basis: refusal might be reasonable or it might not
be. The guestion whether tie’s consent is being unreasonably withheld is a Question offact
{Burgerking Lid v Rachel Charitable Trust 2006 S.L.Y. 224; Legatl and General Assurance Society Lid
v Tesco Stores Lid, 18" May, 2001, unreported). it follows that it cannot be ssid that where

consent is refused on a competent ground that refusal is, per se, unreasenable,
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The Farrans Sub-Contract.

In paragraph 4.5 of the Referral, the 1V points out that, whatever tie may now say on the matter, it
has in the past approved the form of a key sub-contract {that with Farrans Construction Ltd) in which
only Bilfinger Berger appeared as the contractor. Tie does not dispute this, but asserts that it
aceurred through inadvertence and that it has since decided not to approve the terms of sub-
contracts where all members of the infraco de not appear as contractors. Tie also asserts that
Farrans has not signed its sub-contract or entered into a promised collateral warranty whichit was

to give 1o tie. The IV replies that that last assertion is simply irrelevant to the issues raised in this

adjudication.

With that reply { am disposed to agree, hut another point made by tie seems 10 merit rather mere
attention. in paragraph 5.3,15 of the Respanse, it points 10 sub-clause 114.2 of the infraco Contract,
a sub-clause which provides that a faiiure by tie to obhject to any matter shall not prejudice its power
“subsequently to take action ungder this agreement in connection therewith”. This provision, tie
goes on to argue, means that any approval given by it to the Farrans sub-contract does not bar it
from taking issue with a faiture o include all members of the )V as Contractors in a later and
different sub-contract. That contention the JV disputes, and, { think, correctly so. What sub-clause
114.2 protects istie’s ability to take action “in connection therewith”, that is, in connaction with the
failure to ebject to the absence of Siemens £.L.C, and CAF fram the Farvans sub-contract. £x
hypothesi this dispute, tie has not failed to take the (assumedly meritorious) point about the identity
of the contractor in the Border Rail and Plani L1d, Barr L3d or John Graham (Dromore) Ltd sub-

contracts, and so the circumsiances in which sub-tlause 114.2 might apply have not arisen,

‘That said, | do not think that the Farvans sub-contract approval is a short answer to this dispute, and
that for two reasens. Firstly, | suspect that tie has merely relied on the wrong sub-clause to support
its argument that whatever it has done, or failed to do, in relation 1o the Farrans sub-contract does
nat tramnmel its freedom of action in regard to the different suls-contracts which lie 3t the root of
this dispute. The third paragraph of tie’s e-mail to me of 13” December tends to confirm my
suspicion. If there be a right to withhold consent on account of the identity of the “Contractor” in a
sub-contract, (as for this purpose, ene assumes that there was), then the suie-clause to which tie

may have intended to refer me is sub-clause 108.1, which holds that no failure to exercise a right
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“shall operate as 3 waiver of i or eny other right..” {my emphasis). That sub-clause would indeed

support the argument tie makes in paragraph 5.3.15 of the Response.

But secondly, and more fundarnentally, | cannot identify from the Referraf or the Reply the route by
which that which the 3V avers in paragraph 4.5 leads to the conciusion that the iV is entitled to
either of its declarators. The approval of the terrs of the Farrans sub-contract is not said by the iV
to raise a waiver of personal bar against tie or o affect the construction of the Infraco Contract. If
the JV seeks to argue that the prior approval enters info the reasonableness of tie’s actions in
withholding consent te the proposed sub-contracts in quastion, as its e-mail to me of 13" December
suggests, 1do not accept that argument. [tis excluded both by the terms of clause 109 and what |
believe to bie the correct construction of clause 28.4 in so far as it bears on the gquestion of
reasonableness. To that matter | return later.  if the IW's case be intended to be that suggested by
its letter to tie dated 26" August, 2010 {Referring Party’s Production 14), namely, that the
withholding of approval of the sub-contracts now in view is contrary 1o “previous practice”, as
iHustrated by the approval of the Farrans sub-contract, then | reject that argument. In light of the
terms of clauses 109 and 114 of the Infraco Contract, “previous practice” cannot oblige tie not to do
something which the infraco Contract would otherwise allow it to do. ¥, then, one assumes that tie
would otherwise have been entitled to withhold approval to forms of sub-contract put hefore it by
the IV on the ground that only one of the members of the JV was named therein as the “Centractor”,
then previous practice could pot change, or even affect, that. | belisve, therefore, that the Farrans

sub-contract approval is not, in the end, germane to the dispute which has been laid before me, and

50 I o not consiler it further.

Arguments anent Sub-clause 28.4 of the Infraco Contract,

The central issue in this dispute is the ¢orrect construction to be given 1o sub-clause 28.4 of the

infraco Contract. Unsurprisingly, it is 1o that matter that the parties have directed the majority of

their submissions.

There is a degree of coramon ground batweaen the parties about clause 28.4, but there is 3 major
divergence of view about the inlerpretation of the phrase, “ ...the sub-contract does not in
substance reflact the Infraco and the relevant Key Sub-Contractor as parties to such sub-
contracts..”. There appears to be agreementthat this represenis some sort of restriction on the

ability of tie 1o withhoid approval of some form of sub-contract which the JV lays before it for
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apprsval, but the nature of that restriction is in dispule. The 3V argues that that provision, read in
the light of paragraph 3 of the Schedule Bart 1 to the Infrace Contract, means that the restriction on
refusal of approvat comes into play if one of the members of the IV is named as being the Contractor
in the proposed sub-contract, whereas tie maintains that the restriction dogs not apply untess alf of

the JV's members are so named.

The sheet-anchor of the JV's case 15 paragraph 3 of the Schedule, Part | (hereinafter, “paragraph 3”).
The JV netes that the Recitals of the Infraco Contract siate that Bilfinger Berger Construction UK Lid,

Siemens P.LEC. and CAF “shall together be "the infraco””, and ther turis to paragraph 3.

Read shori, that paragraph provides that, “Where & Party comprises two or more
persons..references to that Party include references to each and any of those persons”. The IV
argues that, since the Infraco isa Party (see the definition given 1o that word in paragraph 1 ofthe
Schedule, Part i}, comprising two or more persons, the reference to “the Infraco” in sub-clause
28.4.1 includes a reference o any of the persons comprising the Infraco. As a resuls, the restriction
operates hecause in none of the contentious contacts is it the case that the contract “does not in
substance reflect any of the Infraco Members...as parties to such sub-contraci...“: Bilfinger Berger

Construction UK Lid appears as the “Contractor” in each ene of them.

Tie, of course, disagrees, and argues that paragraph 3 has the effect that unless “each” of the
members of the IV is reflected in the proposed sub-contract as s contractor, the restriction does not
apply. it points outthat the term actually used in sub-clause 28.4.1, “the infraco”, i5 3 collective
terrn, and that the phrase "infraco Member” had been created in the infraco Contract and was
available as a defined tarm for use in sub-clause 28,4.1 if it had been intended in that sub-clause to
provide that the restriction on refusal of approval would apply if but one of Bilfinger Berger, Siemens
and CAF were named as the Contractor in a sub-contract. The inference tie draws from the use in
sub-clause 28.4.16¢ the phrase “the Infraco” rather than the words, “infraco Member” is that tha
intent of the contact is that all of the members of the IV must be named as Contractors in the sub-

contract if question if the restriction is to apply.

A Subsidiary lssue on Sub-clause 28.4.1: the Words “in Substance”,

There is a subsidiary issue between the parties about the meaning and significance {o be accorded

the words “in substance” where they appear in sub-clause 28.4.1. Tie contends that, given thatin
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ordinary English usage, the words mean “in essentials”, their appearance in sub-clause 28.4.1
imports that if the sub-contract “does not with regard to its essential points reflect the Infraco as
party to it”, the restriction does not operate, Since the identity of the parties to a contract is one of
its #ssential paints, tie arguas that if the members of the IV am not collectively party to the sub-
contract, tie is entitled to exercise its discretion to withhold approval {see paragraphs 5.4.4 ~ 5.4.7 of
the Response). The iV, on the other hand, contends that that 1o be reflected is “the Infraco”, and &t
repeats its earlier arguinent about paragraph 23 {see Reply, paragraphs 5.4.4 ~ 5.4.7}. v the initial
Referral, it also argued thatthe words “in substance” actually referred to the second limb of sub-
clause 28.4.1, which is concerned with drafting which has to feature in the suls-contracts about

certain subjects listed in the second portion of Part 38 ofthe Schedule 10 the Infraco Contact.

On this subsidiary matter, | am inclined to agree with the JV's initial argument. Contrary to
submissions made elsewhere by tie, | think that this /s a place where, in Lord Hoffmann’s phrase,
“sornething must have gone wrang with the language” (Investors Compensation Scheme Ltd v West
Bromwich Building Socinty [1958] 1 W.LH, 8%8). As written in the Infraco Contract, set between the
chopeau of clause 28.4 and sub-clause 28.4.2, sub-clause 23.4.3 does notmake grammatical sense.
if the words “in substance” are intended to qualify both limbs of sub-clause 28.4.1, then, at the very
least, the comma should be absent from the sub-ciause and repfaced by the word “or”. While |
accept what tie says about adopting the ordinary meaning of language when interpreting contracis
{that is often the beginning ane the end of the search for the meaning of a contractual provision, as
Bank of Scotland v Dunedin Proparty investment Co. Lid 1898 $.C. 657, citing Lord Mustill in
Charter Reinsurance Co. Ltd v Fagoan [1997] AL 313 reminds us), and, indeed, | accept the meaning
given in the Shorter Ovford English Dictionary to the phrase "in substance”, which is cited by tie, | de

not think that that meaning can be attachied to the words in issue here in the way that tie seeks to

do.

Tie's error, as i think, is to move In its argument from the essentials ~as opposed to the details- of
the sub-cantractors to discussing the essentials of the sub-controct. The phrase “in substance” bears
to gualify the former rather than the latter. Itis fikely that the contracting entities in any given sub-
contract will be limited liability companies. To aliow the sub-centract 1o provide drafting which
identifies a limited liability company in general, hut not in detail, seems to me to make but little
sense, and 1o be unlikely to be the intention of the parties who drafted sul-clause 28.4.1. The
parties will have wanted accusate {(and therefore detailed} identification of the contracting parties —

diligence, for example, were it ever to become necessary, would otherwise become needlessly

6fPage
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hazardous, if not impossible. The ”in substance” phrasenlogy, therefore, seaims to be out of place in
relation 1o the first part of sub-clause28.4.3, but to perform a guite understandable function in
retation to the second. The intention would seem to be to secure that the substantive requirements
of the listed matiers inPat 32 appear in the sub-contacts without there being a nead to repeat the
very words in which those matters are recorded in the listed tlauses. | do not therefore consider
that the words “in substance” assist tie's argument —~ they are simply misplaced from the secend part
of sub-clause 28.4.1, and, as the IV argues, they do not refieve one of the necessily to determine

what is meant by the words “the infraco” where they appear in sub-clause 28.4.1,

The Cardinal Issue.

The drafting of sub-clause 28.4.1 is not such as cemmantls my admiration, and | have not found it
entirely easy 1o construe, QObviously, like any contractual provision, it needs to be construed in the
light of tha contract as a whole and the factual matrix in which that contract was entered into, In
this case, the contractual context includes clause 120 of the infraco Contract, which imposes an each
Infraco Member joint and several liability for "the performance and discharge of all obligations ...
arising from or in connection with this Agreement”, and clause 118. The latter clause provides that
whenever the contract calls for 2 party 1o give any approval, “that Party shall act fairly and
reasonably within the terms of this Agreement {save where this Agreement expressly states that tie

i5 to have absolute discretion} and having regard to &l the circumstances”.

As tie submits in its Response and Retort, the Infraco Contract falls to e construed in accordance
with the or#inary canons of construction save insofar as clause 1 of the infraco Contract and Part | of
the Schedule may serve to modify those canons or their application in relation 1o this contract. So
the efusdem generis rule is excluded by paragraph 2.8 of Part { of the Schedude, and a list of
definitions will usuaily 1ake the place of the ordinary meanings of the words therein defined. But,
quowd uitra, the ordinary canons apply. One must seek, therefore, to find an interpretation of sub-
clause 28.4.1 which is consistent with the drafting of the rest of the contract, which accords imneaning
to att the provisions and which avoids duplications er redundancy. The infraco Contract i a formally
drawn and professionally drafted document, and o it seams even more probable than usual that
the parties did not intend o produce any duplicatory or redundant drafting, and that words were
chosen correctly to convey the parties’ intended meaning- atheit that where the words do not make

sense {as with the words discussed in the section of this decision immediately above}, something

7iPage
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may still go wrong { cf City Wall Properties {Scotiand) Ltd v Peart Assurance P.L.C. 2004 3.C,234;
Caledonian Environmental Services P.L.C. v Degremont S.4. and Another [2010] CSOW 73 ).

Ciause 28 makes necessary the approval of tie at two stages in the exercise of sub-contracting part
of the Infraco Works 0 3 Key Sub-Contractor. By virtue of clause 28.3, tie’s appravalis needed in
refation to the identity of the Key Sub~Contractor and to the sub-contracting of the particular work
which it is proposed should be sub-contracted to him, That approval cannot be unreasanably
withheld or delayad unless tie {acting reasonaily, as is required by clause 118) considers that the
sub-contractor’s safety record is unacceptable, or finds that it can obtain neither a collateral
warranty in the approved form referred to in clause 28.7 from the proposed Key Sub»-Contractor nor
the warranty from the JV referred o in clause 28.10. in these cases, clause 28.3 allows tie a veto,
even if the exercise of that vete is unreasonable { note the words “so witiheid”, which refer back to
the adverb “unreasonably” and amount to the express grant of absolute discretion which excludes

the demands otherwise made by clause 118}

Clause 28.4 then requires that the terms of any proposed sub-rtontract are approved by tie. Yie is
required to approve those terms within ten Business Days of a request for such approval, “which
approval may only be withheld by tie acting reasonably if” the contingencies setout in sub-clauses
28.4.1 and 28.4.2 are met. The words “acting reasonably”, it may be noticed, do not form a
parenthetical clause. Were those words absent from clause 28.4, this drafting would appear to
import a discretion in tie to withheld approval anly if one or more of the contingencies applied, and
that discretion would have to be exercised fairly and reasonably, as stipulatad by clouse 118, But
that construction has, in the event, to be rajected, not only because the words “acting reasonably”
are present, but because of the commerciaily implausible result the construction wouki bring about
if no grounds for withholding existed beyond the occurrence ef the second contingency. In sucha
case, which might be of the greatest eoncern to tie, would that company be cbliged to grant
approval because ance the right to withhoid consent had opened up through the occurrence of the
second contingency, there was no further reason on the basis of which to exercise it, so that
withhotding would by definition be unreasonable? This result, which seems to me 1o be one which
the parties are uniikely to have intanded, is avsided, and meaning and purpose are given 1o the
insertion in the chopeau of the otherwise redundant words “acting reasonably”, by reading clause
28.4 as assuming the existence of the need for reasonsblenass which is created by clause 118, and
stating that reasonableness of action in withholding approval of sub-contract terms is established

only if one or other of the contingencies in sub-clause 28,4 is shown to abtain and is the ground for

BlPage
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the withholding i question. in short, contrary (o the JV's argument in paragraph 5.4.1% of the
Reply, the contingencies are not suspensive conditions of the opening of the right to withheld to
withhaold approval on reasonable grounds, but rather a statement of the grounds for withholding
approval which will be accounted reasonable for the purposes of sub-clause 28.4, and therefore
valid as a compliance with clause 118. As the use of the word “may” indicates, tie is under no

obligation to withhold approval if a contingency is established, but if it choose to do so, that choice

cannot be quarrelled by the JV.

The Meaning of “the infraco”,

Since the question whether tie can legitimately withhold approval of the terms of a sub-contract
depends on whether sne of the contingencies is made out, there arises sharply the issue of the

meaning which should be given 1o the words “the Infraco” in sub-clause 28.4.1,

As noted above, the central argument presented by the JV turns on paragraph 3, and in particular,
sub-paragraph 3.2, This argumen? presupposes that the Infraco is in fact a “Party” 10 the infraco
Contract, because the defined term “Party” used in sub-paragraph 3.2 refers to one who is a party 1o
that contract. Given that it would appear that the Infraco is not 2 legal persong, one might question
whether it can be a “party” e the Infraco Contract, and therefore whether the provisions of sub-
paragraph 3.2 can apply to it at all. As the instance of that contract and paragraph 2 of Schedule 1 to
the dMinute of Variation by which CAF joined the infraca betoken, the entities engaged 1o tie in the
Infraco Contract are Rilfinger Berger, Siemens P.L.C. and CAF, {f that be correct, then sub-paragraph

3.2 isirrelevant 1o the matters in hand for each “Party” is but a single person.

it is difficult, however, 16 conceive of the civcumstances in which a “ Party” as defined in the
Schadule Partl t would consist of two oF more persons, and so paragraph 3 would appear to he a
place where the defined meaning of "Party” would not apply hecause the “context otherwise
requires”. If the text of the paragraph is 1o rmake sense, a “party” would there require to mean “an
unincorporated association comprising two or more Parties”, That would encompass the infraco,
which would be the expected subject of paragraph 3. From the tenor of the subrnissions, | take the

parties to have proceeded on the unspoken assumpiion that this must indeed be the meaning of

“Party” in paragraph 3.

glPage
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| return, then, 1o the leading argument of the IV that paragraph 3 allows one 10 read sub-clause 28.4
in the terms laid out in paragraph 5.3.5 of the Referral, so that if ane of the members of the §v
appears as the Contractor in the proposed sub-contract, the contingency in sub-clause 28.4.1 is
excluded. | accept that sub-paragraph 3.2 would alfow such 4 reading of sub-clause 28.4.1, and 1 am
not inclined to actept tie’s counter thatif the sub-clause had been intended 1o be readin that way,
the defined term “Infraco Member” would hawiz been used rather than “the Infraco”. With
hindsight, most, if not all, clausas which come to be disputed on a question of construction could
have been more clearly drafted, but that truth does not often help ‘fle to arrive at the correct
construction of that which has been drafted. The same criticism can be made of the JV’s use of the

same argument in reverse in paragraph 5.1.5 of the Reply.

What, as it seems to ma, is a much greater difficulty facing the JV's contention is that paragraph 3
deciares that a reference to the composite entity “indudes references 10 each ond any of thase
persons”. So, just as the JV ¢an, and does, re-write sub-clause 28.4.1 to refer to a failure 1o “reflect
any of the infraca Members and the relevant Key Sub~Contractor as parties to the sub-contract”, so
tie could with equal justice, and under reference 1o the same paragraph 3, re-write sub-clause 28.4.1
50 as to refer to a failure 10 “reflect each of the Infraco Members and the relevant Key Sub-
Contractor as parties to the sub-contract” {my emphasis), Just as the JV’s re-write would
demonstrate that in the instant circumstances the contingency would not be met because a single
Infraco Mentber named ag “Contractor” in the sub-contract would serve 1o exclude it, the alternative
re-writing would demonstrate with no less force that the contingency had occurred because thereis

not a reference to sach member in the sub-contract unless aff are there namead as contractors.

| should perhaps add, in passing, that | do not think that tie’s acceptance that the IV can, in the first
instance, delepate the actual performance of its obligations in relation to a given sphere of
operations to one of its menibers {paragraph 5.3.4) precludes it from arguing this point. The ability
to delegate derives from the right available at commen law to any contractar to decide for itself how
to do the work. In the case of a contractor which was a consortitm, that would inctude the rightto
delegate actual performance of some obligation to one of its members, albeit that every member of
that consortium would uitimately be jontly and severally liable to perform that obligation. § & not
necessary to postulate paragraph 3 inorder to call the ability to delegate into existence. Ne more is
it necessary 1o create some implied term in the interests of business efficacy, | therefore reject the
V's centention that paragraph 3 is the source of the ability to delegate. it follows that | reject also

the J¥’s assertion that the “logical extension” of tie's argument is that all infraco Membars must be
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involved in werforming all the obligations of the Contractor under the Infraco Contract and tie’s

claim that a business efficacy implied term allows delegation.

The problem, | think, is that the phrase, “includes references te each and any of those persons”
which appears in paragraph 3 is inherently self-contradictory. “Each and any” is n#t a composite
phrase with a single meaning, and if it be read distributively, so as to denote both “each of’” and “any
of”, it contradicts itself. Paragraph 3 is not qualified, as is paragraph 1 of the same part of the
Schedule, by the words “uniess the context otherwise requires”, so that it does not direct one to
alter the effect of its wording by reference to the surrounding drafiing. That iz not very serious in
itself, for at common law one can apply different meanings to words according to the context in
which those words appear - Charter feinsurance Co. Ld v Fagan cited above affording a dramatic
example. But | doubt whether one can look to the textual and cemmercial context to alight on the
meaning 1o be givan :c?}glmgrpretation clause and not a substantive one. As aninterpretation
clause, paragraph 3 is itself a clause which is seeking to give a uniform meaning (perhaps a
somewhat artificial one) to wording which cetdd appear in different clauses of the Infrace Contact,
clauses which may themselves have differant comrmerciat and textusl contexts. Yet the true
interpretation of paragraph 3 {(whatever that be) is to apply to all of them, That s clear from clause
1 ofthe infraco Contract, which declares that the contents of the Schedule, Parti are te “govern all
matters of interpretation”, and so implies that they are to be of universal import and, in refation to

thosa matters of which they treat, to rule interpretation, rather than being thamselves modified or

restricted by other criteria ~ such as commercial or textual context.

{ am therefore disposed to think that ~ perhaps unusually — in relation to paragraph 3, arguments
about background and the flouting of commercial common sense are misplaced. Thereis no
commercial purpose te an interpretation clause ~save, perhaps, to assist in affording certainty — and
as it is 1o be generally applicable, then, rather like a clause in a2 standard form contract, it ought to
have a meaning which is ingdependent of the factual and commerciat context of the various clauses it
may come to affect. Paragraph 3 has to stand or fall on its own terms. In my opinion, the
contradiction inherent i the words “cach and any” — to say nothing of the fact thas, because
paragraph 3 merely includes references to the persons making up the 1V, it does not exclude
reference to the basic meaning of the words “the Infraco” as the shorthand phrase created in the
Recitals to the Infraco Contract and correlative Minutes of Variation to denote the three adventuring
companies collectively — makes paragraph 3 of no assistance in attempting 1o ascertain the true

interpretation to be placed on the words "the Infraco” in sub~clause 28.4.1. | therefore reject the
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arguments of the IV which are based on the assertion that for the purposes of the sub-tlause,

paragraph 3 causes those waords to denete any single joint adventurer in the 1V,

But that is not the end of the matter. Both parties present other arguments. In support of the
centention that the proposed sub-contracts are intended o be enterad into in the name of each of
the mambers of the JV, tie points to the form of collateral warranty in the Schedule. Fach member
of the V is meatinned in the collateral warranty, and tie states that the parties to the warranty
woulid he expected to reflect the contracting parties in the sub-contract in support of which the
collateral warranly is granted. it argues further that the construction it urges makes commercial
sense because it would serve to protect tie from both reputational damage and the risk of the loss of
important supplier chains if the infraco merbear contracting with 3 given sub-contracior were 10
become insalvent, but the other members of the JV were to remain solvent. The JV retorts that that
is not so: contractual protection for tie in that kind of situation being already provided by clause 30
of the Infraco Contract and the step-in rights created by the sixth clause of the collateral warranty.
Rather, says the JV, there are practical commercial reasons why the constructisn (o be given to the
wards “the Infraco” should be that for which the IV contends, These are concerned with problems
of procurement and administration where different parties are skilied in different areas of
engineering are involved in work in common, problems which are obviated if but one member of the

IV is appointed as the party to contract with a given sub-tontragtor,

White | agree with the IV's ohservation that the meaning to be given t# the words “the infraco”
ought not to be decided by the terms of the collateral warranty, as tie counters in the Retort, that
document (or at least the template therefor) forms part of the Infraco Contract and is cross-referred
to in clause 28.7. i may therefore be said to cast a sidelight on what the parties meant when they
used the phrase, not least because the infraco Contract and its Schedule are meant to he read as a
unum quid {cf clause 4.2). | am prepared to accept that the reason why infraco companies execute
the collateral warranty is to consent to provisions therein {one paragraph of the warranty says as
much}, but i am not persuaded that the inference tie seeks to draw from the appearance in the
warranty of each member of the JV is one which should be drawn. i seems to me that for the
purposes of the present discussion, there is probably nothing to be drawn from the fact that all the
members of the JV are taken as consenters to the warranty. The reason for that being done which is
advanced iy tie might explain why all the J¥ members are named, but another, and one which is
consistent with the Vs argument, is that at the time when the template was drawn up, it was not

known which joint adventurer would in any given case be “the Infraco”, and 50 all were taken as
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consentars in order tu ensure that the correct one was covered, | would therefore see this point as

being neutral,

The practical reasons advanced by the 1V as suppost for its cantention do nat strike me 25 being of
real weight. Each of them, on the face of it, would apply to the Infraco Contract itself {to which each
joint adventurer is assuredly party), and , as they have been solved in the Infraco Contract, so could

they be similarly solved in relation to sub-contracts, even if all the joint adventurers in the JV were

party to each of the sub-contracts.

The commercial reasons advanced by tie for favouring its proposed construction and the JV's reply
therete have been noticed above. There is clearly some merit in the JV's reply, butit does not
entirely remove the force of tie’s original point. There is ne guarantee that a sub-cantractor will
grant a coliateral warranty in the form set out in Part F, and, indeed, that may be the position in the
Border Rail and Plant case. Tie may have to nake do with a cfause 28.10 warranty given hy the 1V so
as to obviate the veto which would otherwise effeir to tie by virtue of sub~tlause 28.4.2. Such a
wartanty would have no step-in provision: it would simply be concerned with the standards of work
and materials employed and the liability therefor {i.e., a replication of paragraphs 2, 3 and 8 of the
ferm of coliateral warranty, together with any necessary dufinitions). No more wit! there exist any
provision for assignation to tie of the sub-congract, such as sub-clause 80.8.2 relies upon, and tie
may thus be exposed to disputes as to whether the sub-contract is assignable or, if it is, as to
whather, and, if so, on what terms, the liquidator of the insolvent adventurer may be prepared to
assign it. While the other joint adventurers would be liable to tie for the precurement of another
sub-cvontract in replacement of the first and for the performance af the sub-contract works, tie
might still be exposed to delays in obtaining the completion of the Infraco works and consequent.
criticism, if not financial loss. itis understandable that tie, with its public sector background, would
want to avoid that. By cemparison, if all members of the IV were party to the sub-contract, the
insolvency of one would not necessarily give the sub-contractor oeeasion to stop work, and tie could
expect work to continue under the aegis of the remaining joint adventurers without delay. Tie's
construction, that the reference to “the infraco” in clause 28.4 calls for all the Infraco Members to
be pariy to the sub-centracts cannot therefore, be dismissed, as the ¥ might hope to do, sn the

footing that it “flouts busingss comman sense”.

The upshot of the abiove is that { find that | have no basis in the submissions and the materials put

before me for departing in relation te clause 28.4 from the meaning accorded the words “the Infraco
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“in the Recitals to the infrace Contract (as amended) namely, that they are a shorthand description
of Bilfinger Berger, Siemens P.L.C. and CAF, collectively. As the JV itself observes, consistency of
drafting in a formal contract such as this is to be expected, and one therefore expects the meaning
of 3 defined term 1o be the same throughout the document. In view of that, it is perhaps worthy of
note that in clause 28.1, “the Infraco” is barred from sub-contracting the whole of the works. The
natural expectation would be that any such sub-contracting (were it not prohibited) would be would
be done by all the joint adventurers {one could not imagine CAF, say, being able gua principal, to
sub-contract all of the joint works), so that the prohibition would be directed against the potential
sub-contractor, viz., the three joint adventurers, acting jointly. The term used to describe the object

of that prohibition is “the Infraco”.

I therefore consider that on its true construction, the contingency in sub-clause 28.4.1 sventuates
where either or both {2) the terms of the sub-contract in hand do not substantially reflect the
demands of the clauses of the Infraco Contract which are listed in Part 38, Part fi of the Schedule to
the Infraco Contract; and (b) not all of the joint adventurers in the JV are named as parties to thas
sub~tontact as the contractor engaging the proposed Key Sub-Contractor. Accordingly, | propose 1o

refuse the JV’s first deciarator.

The Requirement to Act Reasonably,

As my consideration of the construction to be given to clause 28.4 will no doubt have betrayed, this
is anissue | can deal with shorily. | have already rejected the submission of the JV that the
eventuation of the contingencies, or either of them, opens up a right to withheld, which right has to
e exercised reasonably. in my opinion, when clause 28.4 inserts the words “acting reasonably” it is
not indulging in repetitious drafting rendered redundant by ciause 118, but providing that, in the
situation in which that clause applies, the reasonableness of action demanded by clause 118 will be
satisfied onty by showing that sne of the contingencies in sub-clauses 28.4.3 and 28.4.2 obtaing and
is {though this will be presumed) the ground for withholding approval. Once these are established
{by proof or by failure on the part of the IV to rebut the presumption, as the case may be), however,
the reasonableness regquiremant in clause 28.4 is automatically established too. In short, refusal to
approve on the ground that not all Infraco Members are party 1o the sub-contract, if genuine, and
not cever for some collateral reason for the refusal} is ipse focto reasonable for the purpossas of

clause 28.4.
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It follows from that construction of the contract, my belief that the contingency in sule-clause 28.4.1
is made out as having eventuated and the absence of any contention that tie's refusal was other
than genuine that tie has not failed to act reasenably in withholding approvat of the terms of the
three sub-cantracts in issue in this case on the ground that all the joint adventurers were not party
to each of the sub-contracts. Not only do t refuse the JV's second declarator, therefare, but i grant

the twe declarators sought by tie,

Fees and Expenses

tn the light of the decisien at which 1 have arrived on the merits of the dispute, | direct that iy feas

and expenses for the conduct oft his adjudication should be borne by the Jv.

Edinburgh,

15" December, 2010.
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