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EDINBURGH TR.AM NETWORK 

APJUOtCATION 

This. adjudication arises out of a disput� which has broken out between the employer in the 

EdinburghTram Network construction contract (hereinafter referred to as (/the. infraco Contract"), 

tieUd, and the Contractor (hereinafter referred to as "the JV") about the basis upon which tie may 

withho.ld approval of the terms of a sub-c-0ntract which tt is proposed be entered into in connection 

with a portion of the works contracted to the JV under the tnfraco Contract. 

1he background to this dispute is a series ofapplications made to tie ltd under clause 28.4 ofthe 

lnfraco Contact asking it to approve the terms of proposed sub-contracts with three proposed Key 

Sub-Contractors, Barr ltd, John Graham (Drornore) ltd and Border Rail and Plant Ltd. In each case, 

although tie was petsuaded that the int.ended sub.ccootrnc1ot would be able to do the sub»contract 

works proposed to b� sub-contractedt it withheld approval of the terms of proposed sub··contracts 

themselves. ln the submiss.ions made to me it is agre�d that one reason was common to all the 

Withholdings of approval: the ;}ppeanmce in each sub�contract of only one ofthe companies which 

are joint adventurers: in the JV as the "Contractor'' to which the proposed sub-contractor would be 

contractually engaged. It is maintained by tie thatin each case it refused approval for other reasons 

in addition, aJb�lt that the respective letters embodying the dedsionsto Withhold approval (Included 

in the JV's productions} would seem to read as though tie regarded the other matters as being items 

to he attended to in revisats to be made to the drafting; while it was the identity of the contractor 

whkh caused tie to withhold approval to the terms of the rl"llevant subhcontract. 

Following the refusal of approval by tie and some correspondence which showed that tie and the JV 

were clearly at odds over the construction to be placed on clause 28 ofthe Infra.co Contact - and, 

therefore, whether tie was entitled to withhold approval on the basis that only onejoint adventurer 

io the JV would enter the sub-contract� the JV referred to the Internal Resolution Pnxedure 

the questions whether tie had withheld approval without having any ground on which to do so and 

whether it had acted unreasonably in withholding such approval. The procedure failed to produce 

an agreed answer to thqse questions.as did later mediation. Accordingfy, on 9th November, 2010, 

the JV referred the matter to adjudication. 

The Redress S<>ught. 
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In the Referral to �djudication, the JV seeks two declarators: the first, a declaration thattle has "no 

entitlement to withhold its approval to the fom1 of the proposed sulH:nnuact ... on the grmmd that 

not every lnfraco Member is a party to the sub---contracf', and the second a declaration that tie has 

"failed to act reasonably in withholding its approvaLwhere such has been withheld on the ground 

that not every Infra.co Member is a party to the sub--contract" . Tie, for its part, in section 8 of its 

Response, invites me to declare that rt is entitled to withhold its approval "where such �pproval has 

been withheld on the ground that not every member of the lnfraco i.s a party to the sub-contract", 

and that it has acted reasonably in withholding its approvar on that ground. 

The first declarator sought by each side dearly retat.es to competency, and will depend on the 

correct construction of the tnfraco Contract. The second .. llso appears to approach matters on a 

generic basis, the JV's proposed declarator heing to the effect that if this reason be -advanced for 

refusing consent, there has ipso facto been an unreasonable withholding ofapprowl, whilst that 

proposed by tie is to the effect that withholding of approval on that ground per se establishes 

reasonableness in the withholdi l'lg of c()nsent. 

In the terms in which it ii; drawn, l do not think I could grant the second declaratory sought by the JV 

The issue of the reasonableness or otherwise of tie's actions in \Vithholding consent on the ground 

which is conte.ntk)ltS in this case can only arise if l consider that it is at least legally open to tie to 

withhold approval on thm gr-ound. The second declarator m�y be written on a "sepomtim" b3sis, 

but in truth it can only be an alternative to the first declarator arising on the hypothesis that the first 

is not granted, for if the first be granted, the second is itself incompetent as being hypothetical. In 

that event, rea.'ionahleness does not matter: withholding Qn this ground - however justified on the 

facts - is simply impermissible. lnde.ed, the JV's pleadings in paragrnphs S.3.9 and 5.3.15 of the 

Reply make it patent that its arguments on reasonableness are presented on a denied esto basis. 

But once it is accept�d that it is open to tie as a matter of law to withhold approval on the basis that 

the sub-contractor is engaged by only one member of the JV and that the tnfraco Contract does not 

make such withholding reasonable per se �� so that one can ask whether it is nonetheless to fail to 

act reasonably to withhold consentto the terms of some proposed sub-contract on that ground -

the question cannot be answered on a universal basis: refusal might be reasonable or it might not 

be. The question whether tie's. consent is being unreasonably withheld is a question of fact 

(6urgerking ltd v Rachel Charitable Trust 2.006 S.L.T. 224; Legal and General Assurance Society Ud 

v Tesco Stores ltd, 18th May, 2001, uorepc,rtedJ. It follows that it cannot be imid that where 

consent is refused ona competent ground that refusal is, per se, unreasonable. 
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The Farrans Sub-Contract. 

In paragraph 4.5 of the Referral, the JV points out that, whatevertie may now say on the matt�r, it 

has in the past approved the form of a key sub-contract (that wtth Farrans Construction Ltd) in which 

only Bilfinger Berger appeared .as the contractor. Tie does not dispute this, but a.i;serts that it 

occu rl'P.d through inadvertence and that it has since d,:Cided not to approve the terms of sub­

contracts where all members of the lnfraco do not appear as contractors. Tie also aS$(?rtS that 

Farrans has f'lOt signed its sub-contract or entered into a promised toUateral warranty which it was 

to give to tie. The JV replies that that last assertion is simply irrelevant to the issues f'alsed in this 

adjudication. 

With that reply ! am disposed to agree, but another point made by tie seems to merit rather more 

attention. In paragraph .5.3.15 of the Response, it points to subhclause .1J.4.20f the fnfraco Contract, 

a .sub-clause which provid�s that a failure by tie to object tr.> any matter shall not prejudice its power 

"subsequently to take action underthis agreement in connectfon therewith", This provision. tie 

goes on to arguet rneans that any approval given by it to the Farrans sub-contract does not bar rt 

from taking issue with a failure to indude all members of the JV as Contractors in a later and 

different sub-contract. That contention the .IV disputes, and, I think, correctly ro. What sub-dause 

114.2 protects istiets ability to take action "in connection therewith", that is; in connectkm with the 

failure to object to the absence of Sieme11s P.LC. and CAF from the Farrans sub-contract. Ex 

hypothesi this dispute, tie has not failed to take the {assumedlymeritoriot�s} point about the identity 

of the contractor in the Border Raif and Plant Ltd, Barr ltd or John Graham (Dromore} Ltd sub� 

contracts, and so the circumstances in whichsub-dause 114.2 might apply have not arisen. 

'fhat said, ! do not think that the Farrans sub-contract approval is a short answer to this d ispute, and 

that for two rea$ons. Firstly, I suspect that tie has merely mlied on the wrong sub�clause to support 

its argument that whatever it has done, or fuiled to do1 in relation to the Farrans sub ... contract does 

not trarnmel its freedom of action in regard to the d ifferent sub"contracts which lie at the root of 

this dispute. ihe third paragraph of tie's e··mail to me of 13u1 December tends to confirm nw 

suspicion. If there be a right to withhold consent on .:tccount of the identity of the "Coot(actor" in a 

sub-contract, (as for this purpose, one assumes that there was}, then the sub-clause to Which tie 

may have intended to refer me is sub-clause 109.1, which holds that no fa ilure to exercise a right 
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"sharl operate as a waiver of it or any other right..," (my emphasis}. That sub-clause would indeed 

support the argument tie makes ln patagraph 5,3.:l.S of the Response. 

Sut secondly, and rnore fundamentally, I cannot identify from the Refurral orthe Reply the route by 

which that which the JV avers in paragraph 4.5 leads to the conclusion thatthe JV is entitted tc 

eithet of its declarators. The approval of the terms of the Farrans sub-contract is not f.aid hy tha JV 

to raise a waiver or personal bar against tie or to affect the construction of the lnfraco COfltract. If 

the JV seeks to argue thflt the prior approval enters into the reasonab!�ness of tie's actions in 

withholding consent to the pt'oposed sub-contracts in question, as its e�mail to me of 13th December 

suggests, I do not accept that argument. It is excluded both by the terms of clause 109 and what ! 

believe to be the correct construction of dause 2.8.4 in so far as ft bears on the qu�stion of 

reasonableness. To that matter I return later. If the JV's case be intended to be that suggested by 

its letter to tie dated 26th August, 2010 {Referring Party's Production 14), namely, that tbe 

withholding of approval of the sub�-contracts now in view is contrary to ''previous practice", as 

illustr�ted by the approval otthe farrans sub--contract, then !reject that argument. fn light of the 

terms of clauses 109 and :U.4 ofthe lnfraco Contr�ct, 11previous practice" cannot obfige tie not to do 

something which the lnfraco Contract would otherwise a llow it to do. tf, then, one assumf!S that tie 

WO!.lfd otherwise have been entitled to withhold approval to forms of sub··contract put before it by 

the JV on the ground that only one of the members of the JV was named therein as the "Coouacto('', 

theo previous practice could not change, or even affect, that. I believe, therefore, that the Farrans 

sub-contract approval is not, in the end, germane to th� dispute which has been laid before me, and 

so I do not roflsider it further. 

The central issue in this dispute is the correct construction to be given to sub-clause 28.4 ofthe 

lnfraco Contract. Unsurprisin-gly, it is to that matter that the parties have direc:ted the majority of 

their submissions. 

There is a degree of cmnmon ground between the pt1rties about <.:la use 28.41 but there is a major 

divergence of view about the interpretation of the phrase, " ... the sub··contmct does not in 

substance reflect the lnfraco and the relevant Key Sub-Contractor as parties to such sub­

contrac.:ts .. .'1 .There appears to be agreementthat this. represents some sort of restriction on the 

ability of tie to withhold approval of some forrn of sub-contract whkh the JV lays before it for 
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approval, but the nature of that restrir.tion is ln dispute. The JV argues that that provision, read · in 

the light of paragraph 3 of the Schedule Part I to the lnfraco Contract, means that the restriction on 

refw;a! ofapprova! comes into play if one of the members of the JV is named as being the Contractor 

in the proposed sub-contra<:t1 where�s tie maintains that the restriction does not apply trnless an of 

theJV's members are so named. 

The sMeNinchor ofthe JV's case is paragraph 3 of the Schedule, Part I (hereinafter, ,tparagraph 3") .  

The JV notes that the Recitals or the lnfrnco Contract state that Bilfinger Berger Construction UK Ltd, 

Siemens P.LC. and CAF "shall together be ''the lnfraco"'', and then turns to paragraph 3. 

Read short, that paragraph provides that, "Where a Party comprises two or more 

persons ... referent.es: to that Patty include referen{:eS to each and any of those persoos.11
• The JV 

argues that, since the fnfraco is a Party (see the definition given to that word in paragraph 1 of the 

Schedule, Part I}, comprising two or more persons, the reference to "the lnfrnco" insub--dause 

28.4 .1  includes a reference to any of the persons corn prising the lnfraco. As a result, the restriction 

operates because in none of the contentious contacts is it the case that the contract "does not in 

substance reflect any of the lnfraco Members ... as parties to such sub-contract ... ": Bilfinger Berger 

Construction UK Ltd appears as the "Contractor" in each one of them. 

·ne, of cour�e, disagrees, and argues that paragraph 3 has the effect that unless "each" ofthe 

members of the JV is reflected in the proposed sub-contract as a contractor, the restrictipn do.es not 

apply, It points outthatthe term actually used in sub-,clause 28.4.1, "the tnfraco", is a collective 

term, and that the phrase "lnfraco Member"' had been created In the fnfraco Contract and was 

available as a defined tenn for use in sub�clause 28.4.1 if it had been intended in that sub--dause to 

provide that the restriction on refusal of approval would apply if but one of Bilfinger Berger, Siemens 

and CAF were named as the Contractor in a sob- contract. The inference tie draws from the use in 

sub-clause 28.,t1Mthe phrase- "the lnfraco" rathi-1r th:w the words, "lnfraco Member" is that the 

intent of the contact is that all of the members of the N must oo named as COotrnctors in the sub­

contract in question if the restrktior1 is to apply. 

A Subsidiary Issue on);�ub-clause 28.4.1: the Wo.!:1� "ln Sub.stance". 

There is a sub�idiary issue bet\�een the p.artles about the meaning and significance to be accorded 

the words "in substance" where they appear in sub�clause 28.4.l. ne contends that, given that in 
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ordinary English usage, the words mean 11in essentials'', their appe41rnnce in sub-clause 28.4.1 

imports that if the sub-contract "does Mt with regard to its essential points reflect the lnfrnco as 

party to it", the restriction does not operate. Since the identity of the parties to a contract is one of 

its essential points, tie argues that if the members of the JV are not collectively party to the sub­

contract, tie is entitled to exercise its disctet100 to witf1hold approval (see paragraphs 5 .4.4 -- 5.4.7 of 

the Response). The JV, on the other hand, contends that that to be reflected is ''the lnfraco", and it 

repeats its earlier argument abolJt paragraph 3 (see Reply, paragrnphs S.4.4 - 5.4.7}. lo the initial 

Referral, it also argued thatthe words "ir1 substaoce1
' actually referred to the second limb of sub­

c1ause 28.4.:l, which rs concerned with dr-afting which has to feature in the suh�contracts about 

certain subjects listed in the second portion of Part 38 ofthe Schedule to the lnfraco Contc'lct. 

On this subsidiary matter, I am inclined t<> agree \\11th the JV's initiaf argument. Contrary to 

submis..�ions made @lsewhere by tie, I think that this is a place where, i11 Lord Hoffmanrt's phrase, 

"something must hav&. gone wrong with the language" (Investors Compensation Scheme ltd v West 

Brornwkh Building Society [1998] 1 W.L.R. 896}. As written in the lnfraco contract, set between the 

chapeau ofdause 28.4 and sub-clause 28.4.2, sub-clause 28.4.1 does not make grammatical sense. 

lfthe words ''in substance;, are intended to qualify both limbs of sub-clause 28.4.1, then, at the very 

teast, the comma should be absent from the sub-dause and repfaced bythe word "or". While I 

accept what tie says about adopting the ordinary meaning of language when interpreting contracts 

(that is often the beginning and the end of the search for the meaning of a contractual provision, as 

Bank of Scotland v Dunedin Property Investment Co. Ltd 199SS.C:. 657, citing Lord Mus.till rn 

Charter Reinsurance Co. Ltd v Fagan {1997] A.C. 313 reminds us}, and, tndeed, I accept the meaning 

given in the Shorter Oxford English Dictionary to the phrase "in substance", which is cited by tie, I do 

notthink that that meaning can be attac1·1ed to the words jn issue here fn the way that tie seeks to 

do, 

lie's error, as I think, is to move in its argument from the essentials -as opposed h.1 the details� of 

the sub-contractots to discussing the essentials of the sub-contract. The phrase "in substance··' bears 

to qualify the former rather than the latter. It is likely that the contracting entities in any gfven sub� 

contract wal be limited liability cornpan1e5. To allow the suh--<'.Onttact to provide drafting which 

identifies a limited liability company in genera!1 but not in dt!ti1il, seems to me to rhake but little 

sense, and to be unlikely to be the intention of the parties who drafted sub-clause 28.4.1. The 

parties will have wanted accun:1te (�nd therefore detailed) identification of the contracting parties ­

diligence, for example, were it ever to become necessary, would otherwise become needlessly 
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hazardous, ifnot impossible. The "in substan.ce11 phraseo!ogy, the&fore, seems to be out of pfi;lce in 

relation to the first part of .sub-dause28.4.1, but to perform a quite um:lerswndable ftlnction in 

relation to the second. The. intention would seem to he to secure thatthe substantive requirements 

of the listed matt�rs in Pat 38 appear in the sub-contacts without them being a need to repeat the 

very 1.vords in which those matters are recorded fhthe listed clauses. I do not therefore consider 

that the words "in. substance" assist tie;s argument- they are simply misplaced from th� second part 

of sub-clause 28.4.1, and, as the JVargues, they do not relieve one of the necessity to determfne 

what is meant by the words "the lnfraco" where they appear in sub-clause 28,4.1, 

The Cardinaf Issue
! 

The drafting ofsub--dause 28.4.1 is not such as cornmancls my admiration, and I have not found it 

entirely easy to con.strue. Obviously, like any contractual provision, it needs to be construed i11 tfo.� 

lightof thrt contract as a whole and the factual matrix in which that .contract was entered into, fn 

this case, the contractual context includes clause 120 ofthe lnfraco Contract, which impos�s on each 

rnfraco Member Joint and .several liability for "the performance and discharge ot all obligations . . . 

arising from or in connection with this Agreement", and clause 118. The latter da1J$e provides that 

whenever the contract calls for a party to give any approval, "that Party shall act fairly and 

reasonably within the terms oftht.s Agreement (save where this Agreement expressly states that tie 

is to hijVe absolute discretion} and having regard to all the circumstances". 

As tie submits in its Response and Retort, the lnfraco Contract falls to be construed in accordance 

wfth the ordinary canons of c<>nstructk.m savt'.l insofar as clause 1 of the lnfraco Contract and Part I of 

the Schedule may serve to mo<lify those canons or their application in relation to this contract. So 

the eiusdem generis rule is excluded by paragraph 2.8 of Part I of the Schedule, ond (I list of 

definitions will usually take the place of the ordinary meanings of the words there-in defined. But, 

quoad ultra, the ordinary canons apply. One must seek, therefore, to find an interpretation of sub­

clause 28.4.1 which is consistent with the drafting of the rest of the contract, which acco(ds meaning 

to all the wovisions and which avo ids duplications or redundancy. The lnfraco Contract is a formally 

drawn and professionafly drafted document, and ro it seems ev�m more probable than usual that 

the parties did not intend to produce any duplicatory or redundant drafting, and that words were 

chosen correctly to convey the parties' intended meaning� albeit that where the words do not make 

sense (as with the words discussed in the section ofthis decision Immediately above), something 
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may st!U go wrong ( cf City Waif Propertfes (SCotland) ltd v Pearl A.ssuratu:::e P.l.C. 2004 s .. C,214; 

Cal4!donian Environmental Sentkes P.I..C:. v Degremunt S.A. and Another [2010] CSOH 73 ). 

Clause 28 makf.'s necessary the approval of tie at two stages in the e)(ercise of sub-contracting part 

of thf1 lnfraco Works to a Key Sub-Contractor. By virtue ofdause 28.3, tie's approvafis needed in 

rela tion to the identity of the Key Sub-Contractor and to the sub""contracting of the particular work 

which it is proposed shourd be sub-contracted to him. That approval cannot be unreasonably 

withheld of' delayed unless tie {acting reasonably, as is required by dausa. 118) wnsiders that the 

sub-ctmtractor's safety record is unacceptable> or finds that it can obtain neither a collateral 

warranty in the approved form referred to in clause 28.7 from the proposed Key SutH:ontractor nor 

the warranty from the JV referred to in clause 28.lO. In these cases, clause W.3 allows tie a veto, 

ev�n if the exercise of that veto is unreasonable ( note the words '1so withheld'', which refer back to 

the adverb "unreasonably" c1nd amount to the express grant of absolute discretion which excludes 

the demands otherwise made by dause 118}, 

Clause 28.4 then requires that the terms of any pmpos�d subftc:ontract are approved by tie. Tie is 

required to approve those terms within ten Business. Days of a request for suc:h approval, "wtiich 

approval may only be withheld by tie acting reasonably if' the cont1ngendes set out in sutHlauses 

28.4. 1 and28.4.2 are met. The words "acting reasonably", it may be noticed, do not form a 

parenth�tical dause. Were those words absent from cfause 2S.4, this drafting would appear to 

import a discretion in tie to withhold approval only if one or more of the contingencies applied, and 

thatd iscretion would have to be exerdsed fairly and reasonably1 as stipulated by davse 118. But 

that construction has, in the event, to he rejected, not only because th@ words "acting reasonably_, 

ore present, but because ot the commerdalfy implausibl� result the construction would bring about 

if no grounds for withholdine existed beyond the occurrence of the second contingency, Jo such a 

case, which might be of the greatest concern to tie, would that company be obliged to grant 

approval because once the right to withhold consent had opened up through the occurrence of the 

second contingency, there was no further reason on the basis of which to exercise it, so that 

withholding- would by definition be unreasonable? This result, which seems to me to be one which 

the parties are unlikely to have intended, is avoided, and meaning and purpose are given to the 

insertion in the chapeau of the othe,wisa redundant words "acting reasonably", by read ing clause 

28.4 as assuming the existence of the need for reasnnablen.e� which is created by dause 11S, and 

stating that reasonableness of action in withholding approval of sub0cootfar.t terms is established 

only if one or other ofthe contingencies tn sub-dause 28.4 is shown to obtain and is the ground for 
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the wJthhokHng in question. · In short, contra ry to the JV's a rgument in paragraph 5.4.lS of the 

Reply, the contingencies are not suspensive conditions of the opening of the tight to withhold to 

withhold apprnval on r'easonable grounds; bl!t rather ll st�temer1t of the grounds for withholding 

approval which will be accounted reasonable for the purposes of sub-clause 28.4, and therefore 

valid as a compliance with clause 118. As the use of the word "may'' indicates, tie is under no 

obligation to withhold approvaf if a contingency is established, but if it choose to do so, that choice 

cannot be quarrelled by the JV. 

TheJYleaning of "the fnfraco". 

Since the question whethel" tf e can IBgftimately withhold �mproval of the terms of a sub-contract 

depends on whether ofle of the contingendes is made out, there arises shar-ply the issue of th� 

meaning which should be given t() the words "the lnfraco" in sufrclause 28.4.1. 

As not�d above, the central argument presented by the JV turns on paragraph 3, and in particular, 

sub-paragraph 3.2. This argument presupposes that the lnfraco is in fact a "Party" to the fnfraco 

Contract. because the defined term "Party" used in sub-paragraph 3.2 fefers to one who is a pafty to 

that contract. Given that it would appear that the lnfraco is not a legalpersona, one might question 

whether it can be a "pan:y" to the lnfraco Contn1ct, and therefol'e whether the provisions of sub­

paragrnph 3.2 can apply to it at alL As the instance of that contract and paragraph 2 of Schedule 1 to 

the Minute of Variation by which CAF joined the lnfraco betoken, the entities engaged to tie in the 

tnfraco Contract are Bilfinger Berger, Siemens P.LC. and CAF. If that be correct, then sub--paragraph 

3,2 is irreJevant to the matters In hand for each "Party" is but a single person. 

Jt is diffkult, however, to conceive of the circumstances in which a " Party" as defined In the 

Schedule P�rt l would consist of two or more persons, and so paragraph 3 would appea( to be a 

place where the defined meaning of ,,.Party" wovld not apply because the "context otherwise 

requires". If the text of the paragr�ph is to n1ake sense, a "party" wouio there re1:4uire to mean ''an 

unincorporated association comprising two or more Parties,11 . That would encompass the lnfraco, 

which would be the expected subject of paragraph 3. From the tenor of the subrnissions, I take the 

parties to have proceeded on the unspoken assumption th�t this must indeed be the meaning of 

"Party" in paragraph 3. 
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I return, then, to the leading a,gument of the JV that paragrnr,h 3 allows ooe to read suh--elause 28.4 

in the terms laid out in paragraph 5.3.5 of the Referral, so that if on!(' of the members of the JV 

appears as the Contractor in the proposedsub�contract, the contingency in sub-clause 28.4.:l is 

exduded. J acceptthat sub-paragraph 3.2 would allow such a reading of sub-dause 28.4.l, and I am 

not incHned to accept tie's counter that ifthe sub-clause had been intended to be read in that way, 

the defined term "lnfraco Member'' would hav,� been used rather than ''the ln'fraco''. With 

hindsight, most, if not al l, clauses which come to be d isputed on a question of construction could 

have been more clearly drafted, but that truth does not often help pe to arrive at the correct 

construction of that which has been drafted. The S(3me criticism can be rnade of the JV' s use ofthe 

same argum�nt in r�verse in paragraph 5.1.5 of the Reply. 

What, as it seems to me, is a much greater difficulty facing the JV's contention is that paragraph 3 

declares that a reference to the composite entity "indudes references to each and any of those 

persons". So, just as the JV can, and does, re-write sub-clause 28.4.1 to refer to a failure to "reflect 

any of the tnfraco Members and the rel�vant Key Sub-Contractor as parties to the sub-contract", so 

tie coutd with equal justice, and under reference to the same paragraph 3, re-write sub-clause 28A.1 

so as to refer to a failure to "reflect each of the tntraco Members and the relevant Key Sub� 

Contrn<::tor as parties to the StJh--contract" (my emphasis} . Just as the JV's re-Write would 

dernonstrate that · in th.e instant circumstances the contingency would not be met because a single 

lnfraco Member named as "Contrnctor'' 1n the sub--contract would setve to exclude it, the alternative 

re�writing would demonstrate with no less force that the contingency had occurred because there is 

not a referenc� to each member in the sub-contract unless all are there named as contractors. 

I should perhaps add, in passing, that I do not think that tie's acceptance that the JV can, in the first 

instance, delegate the actual performance of its obligations in relation to a given sphere of 

operations to one of its members (paragraph 5.3.4} precludes it from arguing this point. The ability 

to delegate derives from the right avEiilab!e at common law to any contractor to dedde for itself how 

to do the work. fn the case of a contl'actor which was a consortium, that woufd indude the right to 

delegate actual performance of some obligation to one of its members, albeit that every member of 

that consortium would ultimately be jointly and severally liabte to perform that obligation. It is not 

necessary to postulate paragraph 3 in order to can the abHity to delegate into existence. No mor.e i.s 

it necessary to create some implied term irHhe interests of business efficao1. I therefore reject the 

JV's contention that paragraph 3 is the source of the ability ro delegate. It foflows that I reject also 

the JV's assertion that the "logical extension" of tie's argument is that al l  l nfraco Members must be 
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involved in  performing all the obligations of the Contractor under the lnfram Contra-ct and tie's 

claim that a business efficacy implied term allow5 delegation. 

The problem, I think, is that tfo� phrase, "includes references to each and any of those persons" 

which appears in pMagraph 3 is inherently setf�contrndktory. "Each and any" is not a composite 

phrase with a singte meanlng1 and if it be read distributively, i;o as to denote both "each of7' and "any 

of\ it contrndicts itself, Paragraph 3 is Mt qualified., as is paragraph l of the same part of the 

Schedule, by the words "unless the context otherwise requires", so that it does npt direct one to 

alter the effe:-ct of its wording by rnfarenc{i to the surrounding drafting. That is not very serious in 

itself, for at common law one can apply dtfferent meanings to words according to the context in  

which those words appear �- cruirter RieiMurance Co. Ltd v Fag.an cited abcve affording a dramatic 

example. But I d<Jubt whether one can look to the textual and commercial context to alighton the 
,l&t��!t; 

meaning to be given to�n interpretation clause and not a substantive on�. As anintetpretation 

da use, paragraph 3 is itself a clause which is seeking to give a uniform meaning (perhaps a 

somewhatattifidal one) to wording which could appear in different dauses of the fnfraco Contact, 

clauses which maythern$elves have different commerda! and textu�I contexts. Yet the true 

interpretatJon of paragraph 3 (whatever that be) is to apply to all of them. That Is dear from Clause 

1 of the lnfraco Contract, whkh dedares that the contents of the Schedule, Part I are to "govern all 

matters ofinterpretation", and so impties thatthey are to be of universal importanct, in relation to 

those matters of which they treat, to rule interpretation, rather than being themselves modified or 

restricted by ether crlte ria - such as commerdal or tel<tual context. 

I am therefore disposed to think thvt - perhaps unusually - in relation to paragraph 3, arguments 

about background and the flouting of commercial common sense ctre misplaced. There is no 

commercial purpose to an jnterpretation clause -,save, perhaps, to assist in affordin,6 certainty - and 

as it is to be generally appltcable, then, rather like a clause in a standard form contract; it ought to 

have a meaning which is independent of the factual and commercial context of the variotJ$ dauses it 

rrtay come to affect. Pa!'agraph 3 has to stand or fall on rts own terms. In my opinion, the 

contradiction inherent in the words "each and any" � to say nothing of the fact that, because 

paragraph 3 merely includes references to the persons making up the JV, it does net exclude 

re ference to the basic meaning of the words "the lnfraco" as the shorthand phrase created jn the 

Recita ls to the lofr'aco Contract and corretatlve Minutes of Variatkm to denote the three <Jdventudng 

cornpanies collectively - makes paragraph 3 of no assistance in attempting to ascertain the true 

interpretation to be placed on the words "the lnfraco'' in sub-d�use 28.4.i. l therefore reject the 
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al't{uments of the JV which are based on the assettion that for the purposes of the sub�dause, 

parag:raph 3 causes those words to denote anv singlejoint adventurer in the .JV. 

But that is not the end of the mam�r. Both parties present other arguments. In support of the 

cofltention that the proposed sub-contracts are intended to be entered into in the name of each of 

the members of the JV, tie points to the form of collate rat warranty in the Schedule. Each member 

of the JV is mentioned in the coUateral warnmty, and tie states that the parties to the warranty 

would he expected to reflect the contracting p;;irties ln the sub-contract in support of wh1ch the 

collateral w.manty is granted. it argues further that the constt'uction it urges makes commercial 

sense because it would serve to protect tie from both reput�tional damage and the risk of the loss of 

important supplief chains if the lnfraco member f'.onrracting with a given �utHontractor we.re to 

become insolvent, but the other members of the JV were to remain solvent. The JV retorts that that 

is not so: contmctua l protection for He in that kind of situation being already provided by clause 90 

of the lnfrnco Contra(.'t and the step-in rights created by the sixth clause of the collateral warranty. 

Rather. says the JV, there are practiC411 commercia l reasons why the construction to be given to the 

words "the lnfraco" should be thqtfor which the JV contends. These are concerned with problems 

of procurement and administration Where different parties are skilled in different areas of 

engineel'ing are invcilved in work in comm-Ort, problems which are obviated if but one member ofthe 

JV is appointed as the party to contract with a given sub-contractor. 

While I agree with the JV's observation that the meaning to be give1'l to the words Nthe lnfraco" 

ought nqtto be decided by the terms of the collateral w"mmty, as tie c<11.mters in the Retort, that 

document (or at feast the templilte therefor} forms part of the lnfraco Contract and is cross�referred 

to in clause 28.7. It m�y therefore be said to cast a sidelight on what the pmtfos meant when they 

used the phrase, not least because the lnfraco Contract and it"S Schedule are meant to be read as a 

wwm quid {cf clause 4.2}. l am pr�pared to ,lccept that the reason why fnfraco companies eiecute 

the collateral warranty is to consent to provisions therein (one paragraph of the warranty says as 

much}, but I am not persuaded that the inference tie seeks to draw from the appearance in the 

warranty of each member of the JV is cme which shoutd be drawn. It seems to me that for the 

purposes of the present discussion, there ls probably nothing to be drawn from the fact that a lt the 

members of the JV are taken �s consenters to the warranty. The reason for that being done which is 

advanced by tje might explain why afl the JV members are m.1med, but another, and one which Is 

consistent with the JV's argurnent, is that at the time when the ternpfate was drawn up, it was not 

knowr\ which joint adventucer would in any given case be "the lnfraco'\ and so all were takert as 
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consenters in order to ensure thatthe correct -one was covered, I would therefore see this point as 

being n€utral. 

The practical rea1ons advanced by the JV as support for its contention do not strike me as being of 

real weight. Each of them, on the face of it, would apply to the !nfraco Contract itself (to which each 

joint adventurer iS assuredly party), and , as they have be-en solved in the lnfraco Contract, so could 

they be similarly solved in relation to sub�contracts, even if all the joint adventurers in the JV were 

party to each of the sub-contracts, 

The cornrnerdal reasons advanced by tie for favouring its proposed <;onstructloo and the JV's reply 

thereto have been noticed above. There is dearly some merit in the N's reply, butit does not 

entirely re.move the force of tie's original point. There is no guarantee that a subwcontractor will 

grant a rnl lateralwarnmty in the furm set out in Part F, and, indeed, that may be the positron in the 

Border Rail and Plant case, Tie may have to make do with a dause 28.10 warranty given by the JV so 

as to obviate the veto which would otherwise effeir to tie by virtue ofsub-clause 28.4.2. Such a 

warranty would have no step-in provision; it would simply be concerned with the standards of work 

and materia ls employed and the liability therefor {i.e., a replication of paragraphs 2, 3 and 8 o-f the 

form of coHater.alwarranty, together with ;,rny necessary ddinitions}. No more will there exist. any 

provision for tissignation to tie of the sub�contract, such as sub-clause 90.8.2 relies · upon, and tie 

may thus bf.' exposed to displttes as to whether the sub-contra.ct is assignable or, if it is, as to 

whethe(, and, if so, on whatterms, the liquidator of the insolvent adventurer may be prepared to 

assign it White the other joint adventurers woufd be liable to tie for the procurement otanother 

sub-contract in repfacement of the first <)nd for' the performance ofthe sub-contract works, tie 

might still be exposed to delays in obtaining the completion of the lnfraco works and consequent 

cri·Udsm, if not financial loss. It is understandable that tie> withjts public sector background, would 

wa11t to avo.id that ay comparison, if aU members of the JV were party to the sub-contract, the 

insolvency of one would not necessarily give the sub-contractor ocq:1skm to stop work, and tie coutd 

expect work to continue under the aegis ofthe remaining joint adv�mturers witho1.itdel�y. Tie's 

construction, that the reference to "the lnfraco" in dause 28.4 calls for aU the lnfraco Members to 

be party to the sub-contracts cannot therefore, be dismissed, as the JV might hope to do, on the 

footing that it unouts business. conunon sense". 

The upshot of the above is that I find that I have no ha.sis in the subniissions and the materials put 

before me for departing in relatton to dause 28.4 from the meaning accorded the words ''the lnfraco 
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"in the Recitals to the lnfraco Contract (as amended) namely, that they are a shorthand description 

of Bi lfinger Berger, Siemens P.L.C. and CAf, colfectivcly. As the JV itself observes, consistency of 

drafting in a formal contract such as this is to be expected, and one therefore expects the meaning 

of a defined term to be the sarne throughout the document In view of that, it is perhaps worthy of 

note that in clause 2.8.1, ''the lnfraco" is barred from sub-contracting the whole of the works. The 

natural expectation would be that any such sub-contracting (were it not prohibited) would be would 

be done by all the joint adventurers (one could not imagine CAF, say, beina able St� principal, to 

sub.-contract aU of the joint works), so that the prOhibition woutd be directed agairi.st the potential 

sub-contractor, viz ., the three joint adventurers, acting jointly. The terro used to describe the object 

of thiH prohibition is uthe lnfraco". 

I therefore consider that on its true construction, the contingency in sub-clause 28.4.1 eventuates 

where either or both {a} the terms of the sub-contract in hand do not substantia lly refler.t the 

demands of the clauses of the lnfraco Contract which are listed in Part 38, Part II of the Schedule to 

the lnfraco Contract; and (b) not all of the joint adventurers in the JV ate named as parties to that 

sub-contact as the contractor engaging the proposed Key Sub-Contractor. Accordingly, I propose to 

refuse the N's first declarator. 

As my considefation of the construction to be given to clause 28.4 will no doobt have betrayed, this 

is an issue I can deaf with shortly. I have already re]ected the .submission of the JV thqt the 

eventuation of the continge11des, or either of them, opens up a right to withhold, which right has to 

he exercised reasonably. tn my opinion; when dause 28.4 inserts the words �acting reasonably'' it is 

not indulging in repetitious drafting rendet'ed redundant by clause 118, but providing that, in the 

situation in which that dause applies, the reasonableness of action demanded by clause 118 wilt be 

satisfied onty by showing that one of the contingencies in sub--dauses 28.4.1 and 28.4.2 obtains and 

is {though this wifl he presumed) the ground for withholding approval. Once these are established 

(by proof or by fa ilure on the part of the JV to rebut the prest1mption1 as the case may be}, however, 

the reasonableness requirement in clause 28.4 is automatically established too, In short, refusi:lt to 

approve on the ground that not all lnfr,:3co Members are party to the sub-contract, ff genuine, "nct 

not cover for some collateral reason for th� refusal) is ipso fncto rnasonable for the purposes of 

clause WA. 
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It follows from that construction of the contrat.'t, my belief th�t the contingency in suh·dause 28.4.1 

is rrmde out as having eventuated and the absence of any contention that tie's refusal was other 

than genuine that tie has not failed to rict reasonably in withholding approval of the terrns of the 

three subAcontracts in issue in this case or, the ground that all th� joint adventurers were not. party 

to each of the $Ub-contracts. Not only do t mfose the JV's second declarator, therefore, but I grant 

the two dedarat(Jrs sought by tie. 

fn the l ight of the decision ,1t which t have arrived on the merits of the dispute, I directthat rny fees 

aod expenses tor the conduct oft his adjudication should be br,rne by the JV. 

Edinburgh, 

15th December, 2010. 
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