
PRIVILEGED IN CONFIDENCE 

FOl{S)A EXEMPT 

among 

( 1) tie LIMITED 

and 

{2) THE OTY OF EDINBURGH COUNGL 

and 

{3) BILF!NGER BERGER ClVIL Uf< LIMITED 

and 

(4) SIEMENS pie 

and 

(5) CONSTRUCC[ONES Y .AUXILIAR DE FERROCARRILES SA 

Second Memorandum of Understanding 

in respect>of the 

EDINBURGH TRAM NETWORK 

.. · 
:. ... 

BFB00097740_0001 



ME MORANDUM OF UNDERSTANDING 

among 

(l ) tie LIMITED (company number SC230949),  whose regrstered office is at City Chambers,  
High Street, Edl nburgh, Mid lothian, EH1  1YJ ( "tie") which expression stiall include its 
personal representatives, successors, permitted assignees and transferees ; 

(2) THE CITY OF EDINBURGH COUNCIL the local authority fo r the City of Edinburgh 
constituted in  terms of trie Local Government etc (Scotland) Act 1994 and having its 
pri nc ipal offices at City Chambers, H igh Street, Edinburgh EH 1 lYJ ("CEC" ) ;  

(3) BILFINGER BERGER CIVI L UK LIMITE D, a company i ncorporated in  Eng land a nd 
Wa les under n u mber 02418086 and having its reg istered office at 3rd FJoor 6rayw ick Gate, 
Braywick Road, Ma idenhead,  Berksh ire SL6 1 DA (" BBUK" ) which express ion shalt i nclude 
its personal  representatives, successors., permitted assignees and transferees ; 

(4 ) SIEMENS PLC, a company incorporated !n Eng land and  Wal.es u nder number 007278 17 
and having i ts registered office at Faraday House,  S i r  Wli l iam Siemens Square ,  Fnm !ey, 
Carnberley, Surrey, GU16 8QD ("Siemens'') which expression shal l  incl L1de its persona! 
representatives, successors, permitted asSig nees and tra nsferees; and 

{5) CONSTRUCCIONES Y AUXI LIAR DE FERROCARRllES S.A. ,  a co mpany reg istered in 
Spa in  and having its registered office at J .  M .  Itu rrioz 26, 20 200 Beasai n, Spa in ("CAF") 
which expression shal l  include \ts personal representatives, successors, permitted 
assi gnees and transf�rees, 

{3) ,. (4) and ( 5) togetherthe "Infraco" . 

BACKGROUND 

A tie and Infraco (at that time comprising BBU K and Siernens) t;ntered into a contract on 
14 May 2 008 under which Infraco was appoi nted to carry out and/or manage the desfg n,  
construction, instal l.ation, commission ing, tram procurernent, system integ ration, 
infrastructure mai ntenance, tram mai nti;;nance and su pply of related equipme1·it a nd 
materials, trams and related !nfra structure in respect of the Ed i nburgh Tram N et.work 
(such contract, amended as detai led below, :s i1ere in  after referred to as the "l nfFaco 
Contract") ;  

8 By an ag reement i n  writi ng dated 13 May 2008 ("Tram Su pply Agreement") tie 
appoi nted CAF to design, manufacture aod supply 27 Trams and to supply docu mentation 
and associated equipment in  connection wlth the Edi nburgh Tram Network; 

C By a n  agreem ent in writi ng dated 13 May 2008 ("Tram Mai ntenance Agreement") tie 
appoi nted CAF to provide services for the ongoing mai ntenance of the Trams and for the 
su pply of consumables and spares for the Trams in connection with the Edinburg h  Tram 
Nehvork_; 

D By a Minute of Variation in writing dated .14 May 200.8 {"MoV1'' ) ,  He, 5f3UK, Siernens and 
C.A.f ag reecl that CAF woul d  become a pa rty to the Infraco Contract; 

E By agreements in wri ting dated 14 May 2008 ("NovaUon of Tram Supply and Tram 
Maintet�ance Agreements") tie and I nfraco agreed, with the consent of CAF as the 
Tram Suppl ier anci Tram Mainta i ner, that Infraco wou ld take over the rights and l iabilit ies 
of tie as the "C!Jent" {as defined i n  the Tra m Supply Agreement and Tra m Maintenance 
Ag reement) under the Tram Supply and the Tra m  Maintenance Ag 1-eernents ; 

F The Infn:ico Contract was arnended by the Princes Street Su pplementai /.1.g reer-n ent 
entered into between the Parties in March 2 009 and re�executed on 29 May 2009, a 

2. 
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Minute of Variation between the Parties dated 3 June 2009 ("MoV:2.") a nd a Minute of 
Variation between the Parties dated 23 Ap rf f  2010 {" MoV3''}; 

G Following a rned iation between the Parties and CEC which took piace at Mar Hal l  between 
8 and 12 Ma rch 20 1 1  ( ''Mediation"), tie and Infraco entered into a Mi nute of Variatlon 
dated 20 May and 10 June 20 1 1  {" MoV4") in  order to var/ the Infraco Contract to give 
effect to the Priori tised Works (as there in  defi ned) ;  

H The Parties and CEC had also proposed to enter i nto a settiement agreement on or  before 
30 June 2 0 1 1  to give effect to the negotiations resulting from Med iation but they have 
been unable to conclude those negotiations ln the time avaiiabie and the Parties and CEC 
entered i nto a Memorandu m of Understanding ("First MoU") dated 24 August 201 1 to 
extend the timesca le for the condusi on of these negotiations unti l 3 1  August 201 1 ;  

FoHowing the decision of CEC's Fu l l  C:ou nci l Meeti ng on 25 August 201 1  ("FuU Cou ncil 
MeeUng deci sion "} a nd tr1e rej ection of the St. Andrew Squa re/York Place option 
proposed by CEC, the Parties and CEC wish to continue its negotiations and to afford CEC 
the opportu nity to secure and confi rrn fu nding ; and 

J The Pa1ties and CEC now wish to enter into this Second Memorandurn of Understanding i n  
order to : record that rnfraco 11as an entitlement to additiona l  costs a n d  ti me a s  a resu lt  of 
the FuH Cou ncil 'Meeti ng decision; extend the fundin9 satlsfaction  date to 2 Se ptember 
20 1 1 ;  and extend the timescale for the .co nclusion of negotiations unti l 14 Septern ber 
20.1. 1.. 

1 .  DE.FINITIONS AND INTERPRETATION 

1 . 1  The definitions given i n  the recitals to this Second Memorandum of Understanding af1d 
those set out below apply to this Second Men1orcJndurn of Understa nding : 

L 1 . 1  "E-ffective Date" means 30 June 201 1 ;  and 

L L 2  "Outstanding Matters" means those matters to be ag reed bet,veen t h e  Parties and CEC 
includ ing those set out in  Part 2 of the Schedu!e to the First MoU to Mo\/4 to the extent 
that the s-ame remain to be agreed between the Parties and CEC. 

L l . 3  "Agreed Commercial Matters" rn€ans those matters set out i n  Part 4 of the ScnedlJ l e  of 
th.e First MoU to MOV4. 

1 .2 Unless the cont€xt otherwise requires, where tt1e Infraco Contract has defined a rneaning 
to any capitalised word or expression used i n  th1s Second Memorandum of Understand ing, 
the same meaning sha!I be g iven to it  in th is  Second Memorandum of Understanding.  

1 . 3 Clause headings in this Second Memorandum of Unders tanding are for the. convenience of 
the pa rties to this Second Memoranclurn of U nderstand1r1g only and do not affect its 
interpretation .  

1. 4 Un less the context otherwise requi res : 

L4 . 1  words importi ng gender include mascu l ine, feminine and neuter; 

1 . 4 . 2  the singular i ncludes the plura l ,  and vice versa; and 

1 .4 . 3  a reference to any Oause, Su b··C lause o r  Sched ule is, except where 1t is expressly stated 
to the contrary, a re!'erence to such clause, sub-clause or schedule to this Seconcl 
Memorandum of Understanding and reference in any Schedule to anr Part, Paragraph or 
Sub-Paragraph is, except where it is expressly stated to the contrary ,. a reference to such 
part, paragraph or sub-pa ra:graph of that Scheciule (as the . case rnay be) :  

"t····· 
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2 .  SETTLEMENT AGREEMENT 

2 . 1  Tile Parties and CEC acknowledge and ag ree that : 

2 . 1 .  l Subject to Outsta nding Matters (which remaln to be agreed) the current draft settlement 
agreement is annexed as Part 1 of the Schedule;  anc! 

2.1. 2  The Agreed Com mercia l  Matt€rs have now been agreed and are reflected i n  the settle ment 
ag reement. 

2.2 Tr1e Parties sha ll use reasonable endeavours to agree the Outsta nd ing Matters by 
14 September 201 1. 

3. PROGRAM M E  AND COST f NTITlfMENT FOLLOWING FULL COUNCIL MEETING ON 
25 AUGUST 20 1 1  

3 . 1. The Parties and CEC agree that that Infraco has an entitlement to add itional costs anei 
time as a \"€suit o fthe Fu! ! Cou ncil Meeting d£cision and such entitlement sha!! be agreed 
by the Pa rties and CEC act ing reasonably and shal l  be recorded tn the settiernent 
agreement. 

3 .2 The "Fixed Surn Priorit ised Works Milestone" schedule at Schedule Part 2 (Scope and 
Pricing of Prioritised Works) of MOV 4 shall be replaced by the updated mi lestones for 
payment for the Fixed Sum Pi'ioritlsed Wmks as annexed at Part 3 of' the Schedule to this 
Second Memorandum of U ndersta nd i ng ,  

3. 3 The "Fixed Surn Prio ritised Works Price" schedule at Schedule Part 2 (Scope and Prld n�i of 
Prioritised Works) of MOV 4 shal l  be repl aced IN tile upciated price for the Fixed Sum 
Pri oritised Works as annexed at Part 3 of the Scheduie to this Second Memorandum of 
U nderstanding . 

4 .  

4.1 

42 

4, 3 

5. 

5.1  

FURTH'E:R VARIATION Of MOV4 

The Parties and CEC agree that MOV4 (as amended by the First MoU ) shall with effect 
From the Effective Date be Fu rther va ri ed in terms of Part 2 of" the Schedu l e  to tl1 is Second 
Memorandum of Understand ing .  

Save insofar as varled here by, MOV4 sha l l  remain i n  ful l  force and effect, 

For the avoidance of doubt, save insofar as varied or superseded hereby I the First MoU 
to MoV4 shall remain in  ful! force and effect. 

NON BINDING EFFECT ··· / ,, ,, ;, ..-. ,,1 i· ,,1 i · A r { .,-1,,t-!,-{OV f,.,,,;_ � , ,_,.>.$,!•;,,) 

With the exception of part�� J of the Schedule to this Second Memorandum of 
Understanding, this Second MemorandurY1 of Understand ing shaH be legal ly bif!ding on the 
0a rt•es and CEC .. ·''\'.?"'> f\ .,, ·' ' • I ·  • \ .<[ :, ,\ i\ / \  

·,;,,__( .,,.,.,)\}(A::\� · 
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6. LAW AN O JURISO!CTION 

6. 1 This Second Memorandum of Understand ing and any matters arising from th is Second 
Memorandum of Understanding sh alt oe governed by and construed in accordance with 
Scots !aw . 

6 . 2  The Parties a n d  CEC hereby irrevocably su bmit t o  the excl usive jurlsdic:tlon of the Court o f  
Sessions in  relatlon to this Second Me roorandum o f  Understanding an� any s.Mch matter. 

0 .,J!\··1···'<l}t 
IN WITNESS WHEREOF these pr-esents on th is  and the preceding ..2;.,page§ t'bg'etl{er with the 
Schedules which are annexed and subscri bed a s  relative he reto are executed as fo llows : 

E:XECUTE.D fo, and on behalf of tie LI MITED 

20 1 1  by: 

Authorised Sig natory 

Fu l t  Name 

Witness Sig n�tu re 

Fu l i  Name 

Address 

EXECUTED for a nd on behalf of TH E CITY OF E DINBURGH COUNCIL. 

at 

2011 by : 

Authorised Signatory 

fu ! I  !\Jame 

Witness Signature 

. . . ... ; .-�·- " . . . .. . . . . .  ., .. ' . . ' , " .-.-. ; , . ' , .. ' .. ' . •  .. ' :, . . . .  .,; . . .  ' . . . .. . ' . . . . . . . . . .  , . .  -.- ._ ... . . . .  ".• . � . . . � . , . . .  , . .. ' . ' .. . . , 

A.ddress '" • ; � • .-.-� -.  ' ' • . .  • ., • ; ' • • • • • • -, •, ,:,_, • " � • ' • • ' ' • • • • • • • , :,_.;,; ;. • • ' • • • ' • ,. • , ! • • • ' " • • •' .• • .- • � • , •.• , , • • • " , , • •, ._, • .  • • , . ., • • • , • • r ' • • • • • • 
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HXeCUTEU for and OH behalf of H:H.F.INGHR 
BERGER CIVIL OK LJM!TlW 

on 2011 by; 

Autllor,sed Signatory 

Fu l l Narne _.j�- ',): -=--2::�·.· .. /::� . .[�· :: .. f��� ;;;/? 
• � .-. .. ' •->:··· . !-·, • •  -.. .. ' )  ·-· · .  • • ·-� ; ·-· ·-· . ,_ .... .. ,.,., • • •  ' • • •  

Fu l l  Narne 

Address 

at ! l,_ ; 

(} {'), 
"l 

... :. / 
t . ..', \,.- «) ;_

'"" .,. ! 1 

2�-h by:  

Authorised $fgnatrn-y 

Fu ! !  Na rne 

Fu!l Name 

f::XfCUT!'iP !'or "1nd on beha lf of CON5TR.tJCC£0Nl!S 
Y AUXILIA.R OE Pi!RROCARHIL!":U:.n;,A, 

at 

on 

Fu l l  Narne 

·20.1 .t by : 

. .  , _t __ 1�_·1_.· ... ··,·· .... t.-·.·,._'·.···.,,·,. :··.,.\ . . .  :··.·,,·· . • . .  ' "1 t- {? '• _./.... . . ..... " .  � . . ' .  '. ' _ _ _ ! .. \ . . . . , .  : .(,,.j .. :::'·:) . .  (. :(.·;: , :}: . . . . .. . . . . "" ' ' ' • " ' ' "' " ' · · ' · · · · · · , ' · ·  

)·:_:<� . ; :-
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SCHEDU LE 

Part l 

Draft Settlement Agreement 

-, 
I 
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Clause L 2  

Clause 3.  3 ;  

Clause 3 . 3. 1 :  

Clause 3 .3. 3 :  

Clause 3 .4 :  

Clause 3 .4 . 1 :  

Clause 3 .4. 2 :  

Clause 14 . 3 :  

SCHEDULE 

Part 2 

MOV4 variations 

In the definition of  "Minute of Variation 5" delete "31 August 2011"  
and fnsert "14 Septem ber 20 11.". 

In the defin ition cf "Relevant Date" at (i) de lete "1 September 
2011" and i nsert " 14 September 20 1 .l "  and at ( i i )  delete " 1  
September 201 1 "  and insert ·., 1 4  September 20 1 1 ", 

In the defin iti on of "Fixed Sum Prioritised Works Price" delete " 1 7  
September 20 11 "  and insert '' 1 5  Octo ber 20 11. " .  

delete "31 Au gust 2011" a nd insert "2 Septem ber 20 1 1  " .  

delete "until 3 1  August 2011" and i lisert " until 14 September 
20 1 1 " .  

de lete'·· 1  September 201 1 '' and insert "2  September 2011".  

delete ''3 1  August 20 1 1 " and insert " 14 September 20 1 1 " .  

delete "31 August 2011"  and i nsert »t4 Septernber 2.0 11 " .  

delete " 1  September 2 0 11 "  and insert :froctober 2011" . <f�� 
delete "2 September 20 1 1 " and inse rt " 1 5  September 201 1 " .  

8 
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SCH EDULE 

Part 3 

.UPDATED SCHEDULES TO MOV 4 

[ Fiked Sum Pri oritised Works Price] 

[Fixed Sl! r'n PrlortUsed WorkS Mil esto ne] 

9 
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SCHEDULE 

Part 4 

Agreed Commercia l  Matters 

1 .  The Contract Price for the Off Street Work..s is £362,500,000. 

2.  The termination amounts payable tn the event that the Funding Satisfaction Date does 
not occur on or before th e Tern1 inati on Date shall be BBUK. £27(76 1, 5 1 7  and Slernens 
£.38,488,963. 

10 
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