PRIVILEGED IN CONFIDENCE
FOL{S)A EXEMPT

among

{ %) tie LIMITED

and
(23 THE CITY OF EDINBURGH COUNCEL
and
{3} BILFINGER BERGER CiVIL UK LIMITED

and

{4) SIEMENS pic
and

{3} CONSTRUCCIONES v AUXILIAR DE FERROCARRILES 5.A.

Second Memorandum of Understanding
irr respect of the

EDINBURGH TRAM MNETWORK
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MEMORANDUM OF UNDERSTANDGING
among
{1} tie LIMITED (company number SC230949), whose registered office is at City Chambers,

High Street, Edinburgh, Midlethian, EH1 1Y3 ("tie") which expression shall include its
personal reprasentatives, suctessors, permitted assignass and transferses;

A
(4]
~—t

THE CITY OF EDINSURGH COUNCIL the local authority for the City of Edinburgh
constituted in terms of the Local Govarnment ete (Scotiand) Act 1634 and having its
principal offices at City Chambers, High Street, Edinburgh EHI 1V] ("CEC");

~~
VX
S

BILFINGER BERGER CIVIL UK LIMITED, a company incorporated in England and
Wales under number 02418086 and having its registered office at 3™ Floor Braywick Gate,
graywick Raoad, Maidenhead, Berkshire SLE 1DA ("8BUK") which expression shell include
its personal represemntatives, successors, perfritted assignees and transferees;

3) SIEMENS 2LL, a company incorporated i England and Wales under aurnber 00727817
and having its registered office at Faraday House, Sir William Siemens Square, Frimiey,
{amberley, Surrey, GUL16 8QD ("Siemens”) which expression shall include its personal
representatives, successors, permitted assignees and transferees; and

{5} COMNSTRUCCIONES ¥ AUXILIAR DE FERROCARRILES 8.A., & company registered in
Spain and having its registered office at 3. M. Iturrioz 26, 20200 Beasain, Spain ("CAF)
which expression shall include its personal representatives, siccsassors, permitied
assignees and transferess,

{33, {8) and {5} togetherthe "Infraco'.
BACKGROUND

A tie and Infraco (at that time camprising BBUK and Siernens) entered into & contract on
14 May 2008 under which [nfraco was appointed to carry out and/or manage the esign,
construction, installation, commissioning, tram procurameni, system  integration,
infrastructure maintenance, tram maintenance and supply of related ecuipmeant and
materials, trams and reiated infrastructure in respect of the Edinburgh Tram Network
(such contract, amended as detailed below, is herein after referred to as the “"Iafraco
Contract");

8 By an agreement in writing dated 13 May 2008 {("Tram Supply Agreement”) tie
appainted CAF to design, manufactura and supply 27 Trams and to supply documentation
and associated equipment in cornection with the Edinburgh Tram Network;

C By an agreement i writing dated 13 May 2008 {"Tram Maintenance Agrsament™) tie
appointed CAF to provide services for the angoing maintenance of the Trams and for the
supply of consumablaes and spares for the Trams in connection with the Edinburgh Tram
Network;

% By a Minute of Variation in writing dated 14 May 2008 ("MaV¥1"), tie, BBUK, Siernens and
CAF agreed that CAF would become & party to the Infraco Contract;

E By agresments in writing dated 14 May 2008 {"Movation of Tram Supply and Tram
Maintenance Agreemsants”) tie and Infraco agreed, with the consant 6f CAF as the
Tram Supplier and Tram Maintainer, that Infraco would take over the rights and tiabitities
of tie as the "Client" {as defined in the Tram Supply Agreement and Tram Maintenance
Agreement) under the Tram Suppiy and the Tram Maintenance Agreements;

F The Infracc Comtract was amended by ihe Princes Street Supplemental Agrazsment
entered into between tha Parties in March 2002 and re-executed on 29 May 2009, a

2
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Minute of Variation between the Parties dated 3 june 2809 {"MoV¥2") and & Minute of
Variation between the Parties dated 23 April 2010 {"#MoV3");

&

Foliowing a mediation between the Partiss and CEC which took place at Mar Hall between
8 and 12 March 2011 ("Me=diation"), tie and Infracc enterad into a Minute of Variation
dated 20 May and 10 June 2011 ("Mo¥4") in order to vary the Infraco Coniract to give
effect to the Prioritised Works (as therein defined);

H The Parties and CEC had alsg proposed to enter into a setiilement agreement on or hefore
30 June 2011 to give effect to the negotiations resulting from Mediatinn but they have
been unable te conclude those negotiations in the time avaiiabie and the Parties and CEC
enterad into a Memorandum of Understanding (“First Moild”) dated 24 August 2011 to
extend the timescale for the conclusion of thase negotiations until 31 August 3011;

L Foliowing the dacision of CEC's Full Council Meeting on 25 August 2011 {"Full Council
Meating decision™) and the rejaction of the St Andrew Square/York Place option
proposed by CEC, the Parties and CEC wish to continue its negotiations and to afford CEC
the opportunity to secure and confirmt funding; and

] The Parties and CEC now wish to enter into this Second Memorandum of Understanding in
order to: recard that infraco has an entitlement to additional costs and time as a rasult of
tha Full Councii Meeting decision; extend the funding satisfaction date to 2 September
2011, and extend the timescale for the conciesion of pegotiations until 14 Septernber
2014

L. DEFIMITIONS AND INTERPRETATION

1.1 The definitions given in the recitals {o this Second Memorandum of Urderstanding and
those set out kizlow apply to this Second Mermoranduwm of Understanding:

1.1.1  “Effective Date” means 30 June 2011; and
1.1.2  “Qutstanding Matters” means those matters to be agreed between the Parties and CEC
inciuding those set ouf in Part 2 of the Schedule to the First dMold to Mov4d to the extent

that the same remain to be acread Between the Parties and CEC.

1.1.3 ‘'&greed Commercial Matters" means those matters set cut in Part 4 of the Schedule of
the Firat Mol to MOV4.

4.2 Uniess the context otherwise requires, where the Infraco Contract has defined a meaning
to any capitalised word or expression used in this Second Memorandum of Understanding,
the same meaning shall be given to it in this Second Memorandum of Understanding.

1.3 Clause headings in this S=cond Memorandum of Understanding are for the convenience of
the parties t¢ this Second Mamorandum of Understanding only and do not affect its
interpretation.

1.4 Uniess the context otherwise requires:

1.4.% words imparting gender include masculine, feminine and neuter;

oy
e
[gR]

the singular includes the piural, and vice versa; and

1.43 3 raference to any Clause, Sub-Clause ar Scheadule is, except where it is expressly stated
to the contrary, a reference fo such clause, sub-cfausa or schedule te this Sacond
Memorandum of Understanding and referenca i any Schedule to any Part, Paragraph or
Sub-Paragraph is, except where it is axpressly stated 16 the contrary, a reference to such e
part, paraaraph or sub-paragraph of that Schedule {as the case may be):
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SETTLEMENT AGREEMENT
The Parties and CEC acknowledge and agree that:

Subject to Outstanding Matters (which remain to be agreed) the current draft settiement
agreemnent is annexed as Fart 1 of the Schedule; and

The Agread {ommercial Matters have now been agreed and ara reflectad in the settiement
agreement.

The Parties shall use reasonable sndeavours to agree the Outstanding Matters by
14 September 2011,

PROGRAMME AND COST ENTITLEMENT FOLLOWING FULL COURCIL MEETING ON
25 AUGUST 2013

The Parties and CEC agree that thai Infraco has an entitlemeant to additional costs and
time as a result of the Fufl Council Meeting decision and such entitlement shall be agreed
by the Parties and CEC acting reasonably and shall be recorded in the ssttiement
agreement.

The “Fixed Surn Prioritised Works Milesteong” schedule at Scheduie Part 2 (Scope and
Pricing of Prioritised Works) of MOV 4 shall be replaced by the updated milestones for
payment far the Fixed Sum Prioritised Works as annexsd at Part 2 of the Schedule to this
Second Memerandum of Understanding.

The “Fixed Sum Prioritised Works Frice” schedule at Schedule Part 2 {(Scope and Pricing of
Priuritised Works) of MGV 4 shall be replaced by the upcdated price for the Fixed Sum
Prioritised Works as annexed at Pert 3 of the Scheduie to this Second Memorandum of
Understanding,

FURTHER YARIATION OF MOV4
The Parties and CEC agree that MOV4 (as amended by the First MolU} shall with effect
Memaorandum of Understanding.

Save insofar as varied hereby, MOV4 shall remein in full force and effect.

For the avoidance of doubt, save insofar as varied or superseded nereby, the First Mcll
to MoV4 shall remain in full force and effact.

; i I . {
NOM BINDING EFFECT claaie 7.1 apd  javis §and &
With the exception of ?awwigof the Schedule to this Second Memaorandum  of
Urderstanding, this Second Memerandum of Understanding snall be legally bigding on the
Parties and CEC. P i
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8. LAW AND JURISDILTION

6.1 This Second Memorandum of Understanding and any matters arising from this Second
Memorandum of Understanding shall be governad by and construed in accordance with
Scots {aw.

6.2 The Parties and CEC hereby irrevocably submit to the exclusive jurisdiction of the Court of

yioh mattear.
T

IN WITNESS WHEREOF these presents on this and the precec.mg,@” pages mget‘ner with the
Schedutes which are annexed and subscribed as refative hereto are executed as foliows:

Sessions in relation toc this Second Memarandum of Jnoer:torrma antz apy :

EXECUTED for and on behalf of tie LIMITED

Autho;ised S'igna@ry
Full Name

Witness Signature
Fuli Name

Adgdress

EXECUTED for and on behalf of THE CITY OF EDINBURGH COUNCIL

]

on ./;,é:@_,gﬁ%_. 2011 by:

Authorised Signatory
Full Mame

Witness Signature

Full Mame

Address

w1
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EXECUTED for and oo behalf of BRLFINGER

PERUGER LIVIL UK LIMITED

Authorised Signatory
Fult Name
wWitnass Signature
Full Marme

Address

FAECUTED for and on behaif of BIEMENS PLL

o

at : LW L b L’;
ERARAN i
a'y ‘ L8N 2011
Yy

Suthorised Signatary

Full Name

Address

EXECUTEDR for and on kehalf of CONSTRUCCINNES
Y AUXILIAR DE FERBOUARAILES 5.4,

at

on

Authorised Signatory
FOi Namse
Witiness Signature

Fult lvarme

Adgrass
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SCHEDULE
Part 1

Praft Settiement Agresment

BFB00097740_0007



SCHEDULE
Pari 2

MOV4A variations

Hause 1.2 In the definition of “Minute of Variatien 5" delate "31 August 20117

and insert "14 September 2011
In the definition of "Relevant Date” at (i} delste "i Septamber
2011" and insert "i4 Sepiember 2011" and at (ii) delete “1
Septembsar 2011”7 and insert *14 September 20117
in the definition of "Fixed Sum Prioritised Works Price” delste “17
September 2011" and insert "15 CGcrober 2011,

Clause 3.3; delete "31 August 2011 and insert "Z September 20117,

Clause 3.3.1: deiete "until 31 August 2011" and insert “until 14 September
2011".

Clause 3.3.3: deleta 1 Seprember 2011" and insert “2 September 2011”.

Clause 3.4: defete "21 August 20117 and insert "i14 September 2011".

Clause 3.4.1: delete "31 August 2011" and insert " 14 September 2011",

R

Clause 3.4.2: defete "1 September 2011 " and insert “1@October 201 1",

Clause 14.3: delete "2 September 201 1" and insert "15 September 2811".

RETRY 4 Augpst 2 £
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SCHEDULE
Part 3

UPDATED SCHEDULES TO MOV 4

[Fiked Sum Prioritised Works Price]

{Fixed Surn Brioritised Warks Milestone]
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SCHEDULE
Part 4

Agread Commercial Matters

1. The Contract Price for the O Street Works is £362,500,00C.

2. The termination amounts payable in the event that the Funding Satisfaction Date does
pot occur on or befara the Termination Date shall be BBUK £27,761,517 and Siemens
£38,488,9635.
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