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Edinburgh Tram Metwork infraco
Infrace Contract Alleged Remedinhle Tenmination Notise {Tlauss 84}

We refer o your letter dated 29 September 2016 { CORRKR 8318} which purports o enclose a
Remeddiabie Termination Notice in relation to alle v.;attom that Infrace has failed to cornply with the
contractual rmechanism in Clause 80 of the infraco Coniract.

As at the date of writing you have served Remediable Termination Notices i respect of another ¢
matters. None of these matlers have ccen the subiject of referrals to dispute resalution. 1t appears
o us that tie has abandoned the contraciual mechanisre for resolution of disputes. Thiz may be
because svery major issue of princigle has been decided against e in adjudization, Howwu: that
iz no justification for now abusing the ermination provisions of the contract. 1t is clear that tie is now
pursuing a policy of serving a Remediable Termination Nofice in respect of each and BYery
grigvance i may have, regardless of the significance of each grievance and its implications for the
Infraco Works. Whilst wes will respond to each Reraediable Termination Motice in tum, we object to
tie's adoption of this policy.

For the avoidance of doubt this letler does not nor {3 it intended o constitute a rectification plan,

We summarise our response o the Naotice as follows:

1 The Nplice containg @ series of unsubstantiated and general accusations which do not
identify any particutar breach of Infraco's obligations under the infraco Contract.

2 You have made no effort to describe how these accusations can e said o materiaily and
adverzely affect the carrying out and/or cormpletion of the Infraco Works.

3 The Notice does not tharefore identify an Infraco Default {a).

4. Your fetler does not therefore constitule a valid Remediabla Termination Notice.

5. Any attempt to lerminate the infraco Contract on the basis of this alleged Notice will be

entirely without coniraciual basis.
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This iz further explained as follows:
1, Alngations of Breagh of Contract

You allege that Infraco has "demonstrated an ongoing course of conduct which evidences
freach of iz obligations under Clause 83" We deal with your accusations below.
However, by way of general comment, it is clear fo us that your understanding of what
constiiutes a breach of contract in respect of Clause 80 is based upon your interpraiation
of the requiremnents of that Clause, There have been a series of adjudications which have
addressed aspects of Clause 80 and the change mechanism. On avery point of principle,
fie has been shown o have been wrong. Yebt it iz clear from youwr lglter of
24 Septamber 2010, that you refuse to accept the decisions of the adjudicators,

For example, you refer to Infraco’s "refusal” to carry out Chariges before the issue of &
Change Qrder or the referrad of the Estirnate to dispute resolution and cali this & "praach™
Lord Dervaird's decision of 7 August 2010 makas # clear that Infraca is both required and
gntiiied to refuse to carry out Changes in these circurnstances.

We ailso note thal your lelier is so geners! a3 {o be incapable of meaningful response.
You maks broad allegations in respect of alff Changas when it is perfectly evident that
gach Change has fo be considered on its own maerits,

For example, you allege delay in production of Estirnates but fail to acknowledge Infrace’s
reguests for reasonable extended periods within which to provide Estimaltes given the
complexity of the Estimate. This is a project where tie ook 8 months to agree the period
of delay attributable to the very first INTC, and a further period of 8 rmonths through the
dispute resofution procadure to agree the associzted financial impact. You have failed to
acknowladge defay in respect of any other INTC. The extent to which any INTC is likely to
raguire an extension of tme is inevitebly bound o the extensions of time which may be
awarded in respect of other INTCs.  tie's refusal to evan acknowledge that maliers are
Changes (lai alone acknowledge the delay caused by tham} has rendered the process
unworkabie and frustrated the production of Estimales.

These are ganersl comments of course; an explanation can be given in respect of esach
INTC. Howaver your purported Nofice gives us no opportunity to do so.

Turning o the allegations which you allege constitute a "course of conduct”
1.1 Alsged "Autpniatic” Motification of & He Change

With regerd to the statistics you quota, as at 8 November 2010, 768 Changes have besn
niotified ~ 98 by tis and 668 by Infrace. 107 of these Changes are no longer current
having typically been superseded by and absorbed into more recert Changes.  Of the
remaining 665 Changes, tie has only accepted that 317 of these are Changes.

Infraco has notified the existence of Notified Depariures in accordance with the terms of
the infraco Contract. In each case, this is done after due consideration of both the factual
croumstances and alse whether or not these constitute a Notified Depariure in terms of
the Infracc Contract.  The Notices sufficiently identify the nature of the Changs.
References 10 "design change” clearly reference Pricing Assumption 3.4 and the Notices
provide sufficient references for tie to be able to form its view on whather or not a Notified
Departure has occurred.
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In ezcn case, tie has had more than sufficient information to form such g view, and indeed
has done so. e invariably refuses to accept the claim that & Nolified Departure has
cccured {thereby randering any nterest in & subsequent Estimate 10 be gcademic o tie).
The basiz for tie's rejection of INTCs in principle has been shown to be unfounded in
succassive adjudications. We refer you to the adiudications for Gogarburn, Carricknows,
Russell Road Refaining Wall 4, Section 7A Drainage efc for examplz, Each adjudication
has procesded upon te's express rejection of the relevant Infraco Notification of tie
Change (INTC), not & lack of understanding of what has been affeged.

Any delays in the Clause 80 process have been the resuit of tie's refusal to accept the
sxistencs of INTCs and not - as you now imply - an inability to form a view on the
wrestion,

1.2 Alleged Failure o Tomply with Thue Limils
As noted above, the pericd for provision of Estimates must be considered in respimct of

each particular Changs given the provizions of clause 80.3 of the infraco Contract. Your
allegations cannol, therefore, be anawered msaningfuily.

We do have ths following general cormmants howeaver,

The conseduences — in terms of time and money - for sach Change that occurs on this
project have to be considerad in the context of all the Changes that precede it A Changs
rmay of rmay not have time and financial consequences depending upon the reaiment of
those preceding Changes. Here, tie has systematically refused to acknowiedge even the
existence of INTCs, far less agree Estimates for these. This has cartainly been driven by
tie's mizinierpretation of the Contract even after it has shown to be wrong in adjudications.
It appears now that it has also been driven by concerns about tie’s ability to pay for these
Changes.  The result has been a beckground of complete unceriainty which is
compounded with eéach new Change.

it should be no surprise thersfors that the full consequences of many Changess ~ (o the
tevel of detail demanded by clause 80.4 ~ are not apparent o Infraco within 18 Business
Days of the INTC. Infrace has requestad extended periods for subroission of Estimates to
take account of this complex situaiion, but tie has nof agreed o a single day's exiension jn
respect of a single Change.

Your gccusations of delay in production of Estimates are presumably based upon an
expectation of delivery within 18 days. H is your failure 1o properly administer the Contract
that has given rise to the complexity that makes this time period impossibie. It is your
unreasonableness that has refused o acknowledge this and agree o exiended time
periods for deiivery of Estimates.

However, we also query the concern you effect in respect of the timing of Estimates. You
have failed to accept that over half of the notified INTCs are valid and you presumably
hava no interest in the contents of any Estimates for those INTCs, regardless of when
they are produced.  To complain about the timing of Estimates which you have no interest
in considering iz entirely disingenuous.  Presumably, your complaint is that these
Estimales ought o have been provided earlier in order that you could ignore them
s00ner?

Should you consider resurecting the argurment that you cannot decids upon the validity of
an INTC until you have seen a full Estimate, we would remind you that this argument was
rejected in adiudication.
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1.3 Alleged "Standard” latter raguesting sn extension of tHime o submil an Esthaatls

Given the circurnstances described at para. 1.2, it should also be no surprise that almoest
alt Changes are subject to these difficultiss and that an exiension is mora often than not

requirad. I the leliers making this request appear “standard”, it 8 beoause the
circumsiances necassitating the request are consistent and true.

14 Afteged Fadlure to compslets with exdanded fime perfodd {0 subnd an Estimats

Notb & single example is provided against this complaint. It is incapabls of meaningful
response (far less “rectification”).

infrace do not have a record of any extended time pericd ever having been agreed by fie.

=5
o

Alleged non-delivery of Estimates

ke has not agreed an extended time period for delivary in respect of a single Estirmate,
notwithstanding the circumstances narrated st para. 1.2 adbove. The periods of time tig
calculate for these Estimates are all, therefore, caloulated by refargnce to the originat 18
Business Day period which is hopelessly inappropriste.

As al 8 November 2010, there are 137 nolified Changes for which Estimates are
outstanding. O these tie has only acknowledged that 44 are Changes.

infracn are following a programme for preparation and/or submission of the 137 Estimates
and the pricritisation is based on the latest intended constructon sequence and assessed
vaiue of the Changes. Infraco have throughoui the process of Estimale prepavation
considerad the impact of the latest intended construction sequence in order o mitigaie
ovarall delay and prolongation costs.

1.6 Allogied Submdssion of incomplete Estimates

Again, this genaral accusation i meaningless without congideration of spacific Chisnges
We would nole be's previous agresment that Estiroates ought to be submitlad without
information as o delay consequences, in recoghition of the complex interaction of
delaying svenis on the project and the difficulties in dealing with each delaying event in
isolation.  t is regreliable that tie seems o have retreated from the position I order
further & contractual argument, rather than try to form an accurats appreciation of ths
impact of these Changes on the Prgject.

1.7 Non-compliance with mitigation obiigations
This too is 30 general an obligation as to prevent any meaningful response.
You will be aware that tie's interpretation of what are mitigation measures and the extent
o which thase need {0 be included in any Estimats was rejected by Robert Howie QO in
the MUDFA Revision 8 adjudication. it does not appear however that you have accepted
his opinion in that regard.

1.8 Afleged Overvaluation of Estimates

Your accusation of "gross-overcharging” in Estimates is no morg than rhetoric. Should
you wish to properly address the value of Eslimates there exists & dispute resoclution
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procedurg that allows you do so. The fact is that when the parlies have dong so, £ s your
valuation of the relevant Change ~ typically “nil" - thet is shown to be grossly detached
fromn reality.

- o~

result of the partiss disputing the valuation of the Estimate, but rather your refusal o
scknowledge the exisience of the Changs in the Brzi place. given yvour failure to accept
legitimate INTCs.

in any event, any delay in reaching agreement as fo the value of Estimatas i3 not the

2 Mo offor] o describe how thess accusations oan be said to materially and adversaly
affoni thae carrying oul srlor complation of the Infraco Works

Given the very gengral scousations made in vour lelter, it is unswprising that you are
unable o make any assertion that these mealiers materially and adversely affect the
carrying out and/or completion of the Infraco Works.

3. Mo infraco Defauit (8}
I follows from the preceding paragraphs that the circumstances you narrate in your Notice
de not meet the definition of "infraco Dedaull {8)" In the Infraco Conlract Schedule Part 1,
contrary {0 your asseriion.

4. Lottar INF QORR 8348 s not 8 valid Remediable Tormination Natice

As no Infrace Default has oocurred, you have no right to serve any Remediable
Termination Notice as you have purporied to do.

Mo right to Tenminats

g,’:’t

No grounds for tfermination can arise from this alleged Remediable Termination Notics.

We invite you to withdraw your purporied Remaediable Termination Notice served with letier INF
CORR 83186

Yours faithfully,

GBS’
Froject Direcior
Bilfinger Berger Siemens CAF Consortiurn

cel K. Wailker
M. Fiynn
A, Campos
M. Barrozpe
A. Uriza
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