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\M':J refor to your k~ttel' dated 29 September 2010 {lNF COf-<F~ 6316) whid1 purports io enclose a 
Remefilabie Terrnination Notice in r-elation to allegations that lnfrnco h;.;.m fat ilt=;d to coroply with the 
contractual rriecrianism in Clause BO of the lnfraco Contract. 

/.\s at the date of writing you hc1ve served Hernediable Termination Notices in respect of another 9 
matters. None of these rnatt<ers have been the sut:iject of referrals to dispute f(JSolution It appears 
to us that tie has abandoned tl10 contractual rnechanisrn for resolution of disputes. Ttiis may be 
because every major issue 6f princlple has been clecicled agafnst tie in adjuctk::ation, HoWt-)ver, that 
is no justification for now abusing the ter·mination provisions of thfJ contract. It is cJe;~r triat tie is now 
pursuing a policy of servir,g a Hen1er.!iable Terrnination Notice in respect of ead1 and every 
grievance it may have, reg;;1rdless of the significance of each grieVa1nce and its irnplfcations for tl1e 
lnfraco Work:.,. Whllst We wll! respond to each Rernediable Terrnin,;1tion Notice in tum, we object to 
tie's adoption or this poficy. 

For the avoidance of doubt this letter does not nor is it intr:.inded to constitute a rectification plan. 

\/Ve surnmarlst~ our n:;Sponse to the Notict:: as foHovvs: 

i, The Notice contains a series of unsubstantiated and g<~neraf accusations which do not 
identify any particular bre8chot lnfraco's obli9ations under the lnfraco Contract 

2 You have made no effort to describe how these accusations can tie said to materially 8nd 
adversely affect tf·,e carrying out andior completion of the lnfr~;co Works. 

3, The Notice does nottherefore ident!fy an lnfraco Default (a). 

4. Your letter does not tl1erefore constitute a val id Remediable Termination Notice. 

5. Any atternpt to terminate u·,e lnfraco Contract on the basis of this alleged Notice will be 
entirely without contractual basis. 
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Thi~~ h:; furttwr <:Jxp!ained ciis follows: 

1. Allegations of Breach of Contract 

You allege that lnfrsco has "dernoristrated an ongoing crnJrse of conduct which evidences 
breach of its obligations under Clause 80". We deal with your accusations below. 
However, by way of gcnr;)ral comment, it is clear to us that your understanding of what 
constitutes a breach of contract in respect of Clause 80 is based upon your interpretation 
of the requirernents of that Clause. There have been a series of adjudications which have 
addressed aspects of Cim.isE, 80 and the change rnedicmism. On every point of principl<~, 
tie has been shown to have been wron~l Yet it is . clear .frmn your letter of 
29 $(:!pternbr:-3r 20·10. tl1at you refuse to accept the decisions of the adjudicators. 

For example, you rt,li'er to lnfrac:o's "refusal" to carry out cr1<0inges before the issue of a 
Change OrdHr or the r()ferrd of the Estirnate to ciispute rt)so!ution and cali this a "breach". 
Lord Dervaird's decision of 7 /.\UfJUSt 2010 rnakes it clear tbi:'.'it lnfraco is both rHquir·ed and 
entitied to refwm to cany out Change~ in these circwt1stance~,. 

Vve a1so note that yom letter is so genen-.;1l as to be incapable of n,e<'mingfui response . 
You rrmke broad allegations in respect of all Chanff?-S when it. is perfectly evkfr~ni tr12.t 
each Criange has to b(~ cmisiderocl on its O'Nn rnerits. 

For exarnp!a, you allegEi delay in production of Estirnates but fa ll to ack.nowledgr;) tnfraco's 
requests for re;:1sonable extended perlods within ·wh ich to provide Estimates given the 
cornplexity of thi3 Estimate. This is a projed where tie took 9 months lo agre,:.1 th13 period 
of delay attributable to the very first INTC, and ;;1 further period of 8 rnonths through the 
(iispute resolution procedure to agree tho associs-1ted financial irnpad You have failed to 
acknowledge cl0lay in respect of any other !NTC. The extent to which ,.-:my !NTC ls likely to 
require an extension of time fs inevitably bounc! to the extensions of time wl1lc:h rnay be 
awarded in re~;pect of other !NTCs. tie's rdus;;-11 to even acknow!Hdge that matters are 
Cr1anges (let alone acknowledge the delay caused by thern) h8s rendered tile pmce~s 
unworkarA:! and frustrated the produciion of Estimates. 

These are gr,neral comments of course; an explanation can be given in r~.3spcct of each 
lNTC. HOW!3ver your purporteci Notice giw~s us no opportunity to do so. 

Tumln9 to t1·1e ;:1llegations which you allege constitute a "course of conduct": 

VVith regarci to the statistics you quote, as at 8 November 2010, 766 Changes have bet'.!n 
notified - 98 by ti-e and 663 by lnfraco. 101 of t!1ese Changes are no longer current 
havin~a typically been superseded by and absorbed into more recent Changes. Of tlle 
remaining 665 Changes, tie hc:1s only accepted that 317 of these are Changes. 

I nfraco has notrfo3d the existence of Notified Departures in accordance with the terms of 
the !nfraco Contract. tn each case, this is done after due consideration of both the factual 
clrc:umstc:1nces and alsc, whetf1er or not these constitute c'i Notified Departure in terms of 
the lnfraco Contract The Notices suHicient!y identify the nature of the Change, 
References to ''design change" dearly reference Prrcin9 1:\ssun1ption 3.4 and th,~ Notices 
provide sufficient references for tie to be able to form its view on whether or not a Notified 
Oe1x1rture has occurred. 

rnir:~w:H' 13e.r{;~f C:vi: Ut( l. ?(t:1~~~dF{;.;~f-StGr·~ o~~k:e · 7~:) Dar,::sb, .... ry Pa,~. \J,!(:F<•ng·:-:-,r., c nssr.:{e, Vi;\~ 4 0S. :Xegi si:.GfGd i,;-Eng!Zl<":d $. V"fai.ss C<>ln!)&f't}' N<J 24':SC!xi 
s,~n:ers:; pi~ R<::g!S~·1r~d Of:"ic.e· S1r\•Vi:!;ar:1 S!et.-~·e;--iS 5qu6re Fri(r,ley Comt1ori0y $~Jfr$y GUi6 800 R*q;f..t:.;-<ed i:1 Englir:(f & \"Ji.il::?-s. Co!::pony N,.r 727~l!? 
C•.')nS!r~tt;Cl;:;r:+::~Y Ae.:::: :!i~r Ce F:::frrcc~m!r..~? S.A f{sg{~!~<.1d Oi'i:_!".,e JosG MofiR•l~wri.oz 26 .. 2G20C 6·::~s::::m,-Gip:uz;'.O~ Re9Ssk:irw :n S~a:n C:f 1\·2GiX::!C?.C 

CEC00133622_0002 



In each cas(}, He has had more than sufficient informatior. to form such fi view, and indeed 
h;.:,s clone so. tie invariably refuses to accept the claim t~iat Ei Notified Departure has 
occurred (thereby rendering any interest in a subsequent Estimate to be academic to tie}. 
The basis for tie's rejection of !NTCs in principle has been shown to be unfounded in 
successive adjudications. We refer you tc, the adjudications for Gogarburn, Carricl<nowe, 
Russell Road Retaining Wall 4, Section 7 A Drainage etc for example. Each adjudication 
ha~. proceeded upon tie's express rejection of the relevant lnfraco Notification of tie 
ChanfJe (INTC), not a lack of understanding of what has been alleged . 

Any cleiays in tile Clause 80 process have been the resuii of tie's refusal to accept the 
existence of INTCs and not - as yot1 now irnply - an inability to form a view on the 
question. 

'1.2 Alleged Failure to Comply with Tim~ Lienits 

As noted above, Hm period for provision of Estirnafos must be consider(-,d in resp8ct of 
each particul.:=ir Crianfw givBn the provh,:ions of clause 80.3 of th,:: lnfraco Contn3ct Your 
a!!eg;:itions cannot therefore, be ansvvered rneaninghJ!ly. 

\Ne lio have thf, followinq general cornrrn::nt:=; howev1:::r. 

The C(ms(~qufmces - in terms of time an{i money - for e;;:1ch Cl1ange that occurs on this 
projf:ct have to be conskk:red in the context of aH the Changes that precede it A Ch2inge 
may or may not havi~ timio! and financial consequences d€pendin9 upon the treatrnent or 
those preceding Chang1)s. Here, tie has syslernatical!y refused to acknowfe<ige even the 
(-:)Xistence of !NTCs, far lisss agree Estirnates for these. This has certainly been driven by 
tk~'s misinterpretation of the Contract even after it ha.s shown to be wrong in adjudications. 
It app<)ars now thi:,t it has also been driven by concerns about tie's ability to pay for these 
Changes. The result has been ci background crf complete uncertainty which is 
compounded with Eiach new Change. 

It should t>e no surprise the(efom that the fuil consequences of many Ctianges - to the 
lf.M~! or (j(.,,t<i!U ch,m1anded by claus(i 80.4 - are not app;;1rent to lnfraco within H3 Business 
Days Qf the INTC. lnfr;;1co has requested exlern:lt~d periods for submission of Estimates to 
tak(.'; account of this complex situation, but ti0 ha.s not agreed to a single clay's extension in 
respect ot'a sing!o Chonge. 

Your accusations of delay in production of Estirnatef are presumably iJased upon an 
exp(:!Ctation of delivery within 1 a dciys. Jt is your failure tQ proper!y administer H1e Contract 
that has given rise to the complexity that makes U1is tirne period lrnpossib!e. It ls your 
unreasonBbleness that t1as refused to acknowledge this and agree to extended time 
periods for delivery of Estimates. 

However, we also query the concern you effect in respect of the timing of Estimates. You 
ri;:ive failed to accept that over half of the notified !NTCs are valid and you presumably 
have no interest in the contents of any Estimates for t11ose !NTCs, regardle5s of when 
tt1ey am; produced . To complain about the Urning of Estimates whid1 you have no interest 
in considering l.s entirely disingenuous. PresumE1bly, your complaint is that these 
Estirnates ought to have been provided earlier in order that you could fgnorl~ thern 
sooner? 

Should you consider resurrecting the argument that you cannot deciclf., upon the validity of 
an !NTC until you have seen a full Estimate, we would rem ind you that this argument was 
n?ji::icted in adjudication. 
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Given the circumstances described at para. i 2, it should akw be no surprise trlctt almost 
a!l Changes .:"lre subj0ct to these difficulties am1 that an extension is rn-ore often that1 not 
req1Jirr.-:ld. ff the tdters making this request appear "standard", it is t>ecc.wst.:: the 
ci1'curnstances necessitating the request am corn~istent and true. 

Not a single exarriple is provided against this complaint. It i!:, incapc1b!e of nx:ianingfu! 
re:sponse (far less ''rectification"). 

lnfrcico do not havE, a record of eny extended time period ever havinq been c1gr-eed by tie. 

tie h;;;s not c,greed an ex:tendec! time period for dolM:Jry in r0spect of a sinr;!fJ Estimate, 
ncrwithstanding the circu(nstances narrated at par,;1. ·1.2 above. The periods of time tie 
calculate for these Estimates an:"l aH. nierefore, calculated by reference to the original 18 
Business Dc\i period which is 1·1opeless!y inappropric"ite . 

/\s at 8 Nove1,1b,=::r 2010, there are ·j T7 notified Changes for which Esttrnates an~ 
outstsnd in;"J Of these tie has only acknowledged that44 are Changes 

lnfraco are fo!lowir19 a pronramrne for preparation and/or submission of the ·t 37 Estimates 
arid the prioritisatfon is based on the latest intended Construction sequence and assessed 
value of the Crian~;e~~ lnfraco have t!·irough,:;ut the process of Estimate prepar.3.1tion 
considered the irnp<.1d oi' th(-:l lo.lest intended construction sequence lr. order to rnitlgate 
OVi':?rall delay and prolongatlon costs. 

Again, this qc-meral accusation is meaningtess vvitt1out ccmsiderc1Uon of specific Ch,Dn9es, 
We woufd note tie's previous agn~er-nent that Est!rrmt.es ought to be submitted without 
inforrnation as to dc-:llay consequences, in rec-ognition of the complex int€'raction of 
delaying events on the project and the difficulties in dealing wiH1 eacf·1 dek~fnn twent in 
isolation. It is regret.table that tie seems to have retreated from the position in order to 
further a contrad.ua! argurnent, rather than try to forrn an accuratG, appreciation of the 
lrnpacl qf these Changes on the Project. 

1. / Non°comp!iance with mitigation obligations 

This too is so fJeneral an obligation as to prevent any rneaningfui response. 

You wil! be aware that tie's interpretation of what are rnittgat.ion measures and the extent 
to which these need to be inc!uded in any Estimate was rejected by Robert Howie QC in 
the MUDFA Revision 8 adjudication. It does not appear l1owever tr1at you have accepted 
his opinion in that rer1ard 

1.8 Alleged Over-valuation or Estimate-s 

Your accusation of "gross-overct1arging" in Estirnates is no n--iore than rhetoric. Should 
you wis!1 to properly address the value t"Jf Estimates tl1ere exist~j a dispute resolution 
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Giv;! 

procedure that a!lows you do so. The fa,ct is that \•VhE!n the pa(Hes have done so, itis your 
valuation of the: relevant Criange - typicaliy "r1il" ··- that is shown to be grossly detached 
from reality. 

in any event, any dei8y in reaching agreernent as to the value or Estimates is not the 
result of the partle~, clispUting the valuation of trie Estimate, but rather your refusal to 
acknowledge the existence of the Change in the first place, given yc,ur failure to ao~ept 
legitimate INTCs. 

2. No 0ffort to descdbx: how the1Hr accusaHom; can be said to rn~foiri~liy and advernely 
affect thi:, canyin9 out and/oi- completlnn of the lnfraco Works 

Given tht'.! Vt'Jry general accusatiorn; rnade in your letter. it is unsurprising that you are 
unable to make any ;:;sserhon that n1t.:!SO mc1tters mater1'"1lly and adversely affect the 
carrying out and/or cornplet idn of the lnfrnco Works. 

3. No lnfraco Default {a} 

It follows from the preCG'<llng paragraphs thc:it the circurnstHnces you narrate in your Motiee 
do not meet the definition 01' "in frac:o Dt!fault (a)" in the lnfraco Contract ~.;chedule Part 1. 
contr.;:ry io your fissortion. 

/\s no fnfraco Default ha2, occurred , you have no r ight. to serve any F{ernediab!e 
TerminGtion Notice as you have purported to do. 

No ground~, for termination can ari~,e fmrn triis af!egw.1 F-{emediable Tem,inatior. Notice~. 

~Ve lnvit,3 you to withdr.:1W your purported Remrsdiabli:i Termination Notice served \IVi th letter INF 
conn 63·16. 

'r' ours faithfully, 

oer er 
Project Dlrector 
Bilfinger Berger Sierr1{~ns CAF Consortium 

cc: R Waiker 
l'vl . Flynn 
A. Campos 
M. Berrozpe 
A Urriza 
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