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For the attention of Steven BeU ~ Pmject Tram Director 

Dear Sirs 

Edinburgh nam Network lnfraco 

Bilfinger Berger---Siemens"" CAF 
Consortium 

BSC Consortium Office' 

9 Loch.side Avenue 

Edinburgh Park 

Eclin l:;tirgh 

EH12 9DJ 

United KiligdOltl 

Phone: +44 (O} '!31 452 2800 
Fax: +44 (0} ·131 452 2990 

bWraco Contract: Alleged Remediable Termination Notice (Desigti: Hackworks} 

We refer to your letter dated 8 September 2010 (INF CORR 5995) which purports to enclose a 
Remediable Terminat ion Notice ln relation to matters associated vvith lnfraco's obligations to deliver 
a fu!!y integrated, assured destgn for the on"street trackworks under the lnfraco Contract. 

As atthe date of writing you have served Remediable Terrnrnation Notices in respect of a total of 10 
matters. None of these matters have been the subject of referrals to cHspute resolution. It appears 
to us that tie .has abandoned the contractuai mechanism for resolution of disputes. This may be 
because every major issue of prlndple has been decided againsttie in adjw:Hcation. However, that 
is no justmcation for now abusing the termination provisions of the contract. ltis clear that tie is. now 
pursuing a policy of serving a Remediable Termination Notice in respect of eact1 and every 
grievance H may have, regardiess ofthe significance of each grievance and its implications forthe 
lnfraco Works. Whilst we will respond to each Remediable Termination Notice in turn , we object to 
tie's adoption ofthis policy. 

For the avoidance of doubt this letter does not nor is it intended to consl:itute a rectification plan. 
While we do not consider thatthe allegations set out in the Notice are true or constitute an lnfraco 
Default. we will submit a rectification plan under separate cover on even date of th is letter to comply 
with the extension oftime granted by you undercover ofletter dated 15 October 2010 (I NF CORR 
6466). 

\Ne summarise our response to the Notice as follows: 

1. The Notice does not identify a breach or breaches of contract by lnfraco. 

2. The alleged breach or breaches do not materially and adversely affect the carrying out 
andlor completion of the lnfraco Works. 

3. The Nottce does not therefore idenmy an lnfraco Default (a). 

4. Your letter does not therefore consUtute a valid Remediable Termination Notice. 

5. Any attempt to terminate the lnfraco Contract on the basis of this alleged Notice will be 
entirely without contractual basis, 
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This is further explained as follows: 

The Motice aHeges a number of breaches which are unfounded and it is far from clear in 
specifying ·what factual circumstances give rise to the alleged breaches of contract We 
have done our l)est to interpret the basis ofthe allegations made. Following this analysis, 
we consider that the aHeged breaches of contract appear to fall into three categories: 

{a) Faiiure to ensure rnanagernentof the SDS Provider; 

(b) Failure to ensure System Integration and provide a Case for Safety; 

(c) Failure to observe duty of care and general obligations. 

We shall deal with each of these rnatters in turn. 

1. ·1 Fai!um to ensure management oUhe SOS Provider (Clause 1 t.3) 

You do not detail the specific respects in which you consider that we are in breach of our 
obligations under Clause 11.3, accordingly it is difficu!ttoaddress this allegation. We note 
that you refer, as 0 rele11ant correspondence", to a letter from lnfraco to the SOS Provider 
dated 28 May 20'10 reference: 25. l.201.CBr.2707. This letter vvas in fact dated 28 May 
2009 so is more than 17 months old and the issues identified within it have been 
addressed. 

The. BSC Oesjgn Management P!an and Systems Integration Plan sets out the approach 
we have taken to management of the SOS Provider. We have compiled with and conUnue 
to fu!ly comply with the terms of these plans. Compliance has been reviewed by He in 
audits on systems Integration and design assurance held on 28 August 2009 (TSA 0901) 
and 1 October 2009 (TSA 0903) and any issues raised have been closed out. 
CompHance has been further demonstrated in lnfraco's own auditon design management 
held on 18 May 2010. As such we do not consider that the terms of Clause 11.3 have 
been breached by !nfraco. 

1. 2.1 Failure to Comply with Paragraph 2. 8. 1 of Part C of Schedule Part 14 (Design r?eWew 
Procedure - issuance of Design Assurance Statements or "DAS''), and allegations of lack 
of integration more generaHy: 

The Notice a!leges that lnfraco are in breach of our obligations in paragraph 2.8.1 of Part 
C of Schedule Part 14, tQ provlde. a Design Assurance Staterne11t along with each design 
package. We note that "design package" is .not a defined term in the. lnfraco contract. 
We refer to the BSG Design Management Plan which proposes a h'vo step approach for 
compliance wtth our obligations: (i) lhdiVidual DAS. per "design packages" consisting of 
either main system scope disciplines or dvH ·works In specific sections, and (ii) an 
integrated and over .. arching DAS "forlhe combination of alt design elements tetevant for 
each geographic sutJ-section", at such time as .,11! design eiements are compiete (see 
paragraph 2.7.3 of tie's Design Management Plan). 

The fact thata DAS has not been.produced for an element of work does not mean that t.he 
design ts not i!ltegraled. Rathereach DAS JS simply a .staternent that provides assurance 
of how the var ious design requ;rements set out in Paragraph 2.8.l of Part c ofSchedule 
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Part 14 have been satlsfied. It acts retrospectively to provide, at completion of a certain 
''design package", an auditab!e traH of au the related processes and steps having been 
successfully completed thrcugho.ut the Design Management Process. The integratfon 
process adopted by lnfraco is described in lnfraco's deslgn procedures, al! of which have 
been submitted to tie and have been endorsed Level A or Level B. lnfraco has a 
comprehensive record of these procedures being applied. 

Pursuant to these procedures we have submitted DAS for a number of design packages. 
;,,nd we are. in me process of concluding the "integrated DAS statements" for different 
geographic.a! sections where the DAS covering all indlvidua! design elements already 
exists. The. email correspondence between Steven Bell and Miguel Berrotpe entitled 
''Design Assurance" between 2 July 20'10 to 5 July 201 O cannot be used as evidence or 
admission of.a breach because it simply sets outthe. process.being applied. 

AUhe date of the Notice, lnfraco had not submitted a DAS for the on-street trackwor!ts 
design pad::age. This does not constitute a breach of our contractual obligations or an 
lnfraco Default but is simply a consequer,ce of numerous changes (both tle Changes and 
!nfraco's Proposals) relating to the Design Management Process, whfch have affected, 
and contimie to affect, the concluslon of this design package, At the date of service or the 
Notice, elements of scope reiatingto on~street trackworks were stUI be to be agreed by tie, 
a.nd are subject to INTCs (e,g. floating slab), flnai designs are awaiting tre approvajar.d 
information is outstanding from tie in relation to the satisfactory cornpletion of tf1e UtlHties 
Diversion Works, directly affecting the ability to use the fully integrated design produced 
by lnfraco for on-street trackworks., 

As set out above, the design of the on~street t.rack1ivorl<s ls stiU if1 progress and wrn be 
carried out to meet lnfraco's contractual requirernents. Accordingly, as statedabove we 
wm submit a rectiffcatidll plan to tle .. under separate cover. We clarify that this plan will 
include not only actions to be completed by lnfraco, but also by tie and other parties. 

·1.2.2 Failure to CornplyWith Clause 8, 1.6 

We confirm that lnfraco ls working in accordance with its obligations under the lnfraco 
Contract to ensu,e that certain key elements of the system integration of the lnfraco 
VVorl<s are irnp!ernented. This includes ensuring that safety assurances and the Case for 
Safety are achieved at the issue of a Certificate of Sectional Completion. Given that a 
Certificate of Sectional Cornp!etion has not been issuecl we are at a loss to understand 
why you allege that this obligation has been breached. 

1.2.3 Failure to Comply with the Employer's Requirements: 

You identify four alleged breaches of the Employer's Requirements. We respond as 
foUows: 

(a) Section 3J3.1 (Design: General Obligations): It is not clear in wnat respects 
you consider that we are in breach of this obligation but we assume your 
specific concern relates to the Case for Safety for trackworks. Deliverables 
setting out l1ow lnfraco wlH meet its obligations in relation to the Case for 
Safety J1ave been submitted to fie and have been enclorsed . either Level i\ or 
Level 8. We have submitted the Case ·for Safety {Trackwork) which has ·now 
been endorsed by He at Level B. If any adverse comments by tie or by the 
Independent Competent Person (''ICP"}, or any subsequent developments or 
changes to the design, necessitate amendments to the Case for Safety 
{Trackwork) , lnfraco has and wlll continue to incorporatethese and re~submit 
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the amended version . We consider that our obligations at this t ime have been 
fully complied with, and as such there is no breach. 

(h) Section 3.6.1 {Design: General Obligations}: \I\Je do not accept that there 
has been a breach of this requirement. A 'V' life cycle modeJ was deve!oped 
and incorporated in the Project Management Plan and the Prelin1inary Case -for 
Safety (Systems). These documents have been reviewed by tie and the 
Project Safety Ce.rtification Committee and endorsed either Level A or Level 8-
The approach set out in thes-? documents has been and continues to be 
foHowed by us. 

(c) Section 3.6.2 {Design Approacht •The developrnent of the Gase for Safety is 
an ongofng ob!i9ation and we regularly undertake supplementary analys is to 
aHow its further development. Agreed processes are in place to ensure that 
lnfraco continues to fulfil its obligations fn this regard. There has been no 
breach of lnfraco's obligations in thls regard. Thjs is demonstrated in t3ection 
4A.2.3 of the Preliminary Case for Safety (System) which .. ider1tifies the 
ongoing supplementary analysis which has been tmdertaken to date, 

{d) SectiOn 17.2.6 (The Railways and Other Guided Transport. Systems 
(Safety) Regulations 2006) C'ROGS"J: You dO nof detail the specific respects 
in which you consider that V,ie are in breach of this section which makes it 
difficult to answer your allegations. 1n fulfi!roent of our obligations under ROGS, 
we have, from contract signature attended and actively participated in the 
Project Safely Certification Committee in accordance with tie's written Safety 
Verification requirements, We consider that the Case for Safety is being 
developed to the satisfaction of the Independent Competent Person and 
Project Safety Certification Committee. We are not aware of any current 
objections from either party as regards lnfraco's identlfication of the SafEity 
R.isks or the process and implementation of the Safety Management Systero. 
In fight of the above, we do not consider there has been any breach of the 
obligations in this sectionc Any adverse comments that have been and qfe 
subsequently received have been and ;viii conUnue to be properly addressed. 

1.2.4 Failure to Comply withCJause 8.5 aod Clause 10.9 

AU eiements of our design reiative to the Edinburgh Tram Network are compatible with 
system inter~ration, and we continue to make qualified personnel available to ensure 
systems integration throughout the term. As such we do not consider that we are in 
breach .ofClause 8.5; 

In tile event that any Deliverables have been found not to fulfi ! the requirements of the 
lnfraco Contract or any Approvals Body, such deliverables have been amended 
accordfngly. This is a proces-s lhat has been, and will continue to be, app!ied by lnfraco 
and as such there has been no breach of Clause 10.9. 

1.3 Failure to obse,ve a duty of care and g-eneral obiig-ations (Clauses 7.1 and7.2) 

We assume that the general allegations of breach relate to lnfraco's alleged failures in 
relation to management of the SOS Provider, issuance of DAS statements, systems 
integration and the Case for Safety. For the reasons set out above, we do not accept ttiat 
we are ln breach of the specific ol~iigation.s as a lleged by you. Without any other specific 
allegations of breach being made we do not agree that we are in breach of our general 
obligations as s.et out in Cla1,.1ses 7 .1 and 7 .2. 
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2. Carr}fing out and/or Completion of th~ lnfraeo · Works riot materially and adv@rsely 
affected 

None of the alleged breaches identified by you materially and adversely affects the 
carrying out and completion of the l.nfraco Works. ff carrying out of any lnfracoWorks is 
irnpeded because sections oflhe on-street tracltwotks design are still being finalised, this 
is simply a consequence of changes (both tie Changes and lnfraco'sProposals} relating to 
the DeSign Management Process, which have affected, and contlnue to affect, the 
conclusion of this design package. 

You a!so allege that lnfraco's failure to deliver an inlegratec;:!, assured design for the on
street trackworks has prevented Ue from lssuing Permits to Commence Works pursuant to 
the Code of Construction Practice. The documentation required to be submitted by lnfraco 
in terms of paragraph 3.4 of Schedule Part 3 {Gode of Constn1ctio1i Practice) is the Permit 
to Commence Works Form which identifies the necessary licences, third party approvals 
and notifications thathave been obtained/granted to enable the vvorks to be undertaken, 
together with tt1e specific control m_e_asures that requirEl to be_ implemented under the_ 
!nfraco's safety management system. 

A fully inte_grated, assured design is not a condition precedent to the issue by tie of a 
Permit to Commence Works. According to tie's own Design Management Plan any design 
endorsed with Level A or B ''may be used or implemented for the purposes for wfoch it is 
intended" . AH our on~street trackworks design (irrespectively of whether they may be still 
subject to changes) are endorsed witl1 Level A or 8. The fact that a fully integrated, 
assured design is not a precondition to tfe issuing a Permit to Commence Works is further 
supported by tie's approach to date which clearlyd.emonstrates that the issue ofa Permit 
to Commence Works is in no way linkedwHh the existence of a fuHy integrated, assured 
design. 

There is no basls in tl1e lnfraco Contract for tie alleging that it is unable to issue a Permit 
to Commence Works because of any aHeged failure to deliver a fully integrated, assured 
design. On the contrary, it is tie 's failure to fasue. Permits to Commence Works in 
circumstances whare it is clearly obliged to do so under the lnfraco Contractwhich is 
adversely affecting fhe completion of the lnfraco Works and frustrating lnfraco'S efforts to 
proceed '<Nith the works in the relevant Sections. 

3. No lnfraco Default (a) 

!t fo!!ows from the preceding paragraphs that the circumstances you narrate in your Notice 
do not meetthe <.iefinition of "lnfraco Default {a}" in the Infra.co Contract Schedule Part 1, 
contrary to your assertion. 

4. Letter INF CORR 5995 is not a valid R~mediatHe Tennination Notice 

As no lnfraco Default has occurred, you have no right to serve any Remediable 
Tem1ination Notice as you have purported to do, 
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5. No right to Terminate 

No grounds for terrni11ation can arise frorn this alleged Remediable Termination Notlce. 

We invite you to withdraw your purpDrted Remediable Termination Notice served witr1 letter 
INF CORR5995. 

Yours faithfully, 

M Ford.er 
Project Director 
Bilfinger Berger Siemens GAF Consortjum 

cc: R.Waiker 
M. Flynn 
A Campos 
M. Berrozpe 
A Urriza 
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