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tie limited 
CityPoint 
65 HaymarlcetTerrace 
Edinburgh 
EH12 5HD 

For the attention of Steven Bell - Trarn Project Director 

Dear Sirs, 

Edinburgh Tram Network lnfraco 
lnfraco C<.mtract: Alleged Rernedlabra Termination Notice 

Bilfinger Ber~r-Siemens- CAF 
Consor'tium 

BSC Conso1tium Office 
9 Lochside Avenue 
Edinbufgh Park 
Edinburg1·1 
EK12 9DJ 
United f~ingdcm 

Phone: +44 ((J) 131 452 2800 

fax: +44 (O} 131 4t)2 2990 

infraco Default (a): Failure i:o prnt.Jresis d.emomion works at Plots Wand 102 Russell .Road 

We refer to your letter dated 21 September 2010 (INF CORR 6254). 

As at the date of 'ivriting you have served RemediableTermination Notices in respect ofanother 9 matters. 
None of these matters have been the subject Of referrals to dispute resolution, It appears to us that tie 
has abandoned the contractua! mechanism for resolution of disputes. This may be because every major 
issue of principle has been decided against tie ln adjudication. However that is no justification for now 
abusing the termination provisions ofthe contract.. It is clear that Ue is now purnuing a policy of serving a 
Remediable Termination Notice in respect of each and every grievance it rm:iy have, regardless of the 
significance of each grievance and its lmp1ications for t he lnfraco Works. Whilst we wil l respond to eact1 
Remediable Termination Notice int1.1rn, we object t.o tie's adoption of this policy. 

We surnrnarise our response to tl1e Notice as follows: 

1. Tile Notice does not identify matters which constitute a lxeach o!' breaches of contract by Jnfraco. 

2. Even if there was a failing on lnfraco's part to proceed with clue diligence in the demolition works 
at P!ot 97 and 102 (which we deny), this faHure would not materiat!y and adversely affect the 
carrying out and/or completion of the lnfraco Works as a wMle_ 

3, The Notice does not therefore identify matters which consfitute an lnfraco Default (a). Further, if 
the lnfraco were to proceed with the d¢molition they would be placing themselves in breach of the 
lnfmco Contract. 

4. The not[ce does not therefore, constitute a valid Remediabfe Termination Notice. In flddition the 
lnfraGo cannot remedy the clrcumstances affect!ng the lac!< of progress of the demolition wor:ks 
referred to since the deiay to progress is currently as a direct re-5ult of tje's inaction. 

5. Any attempt to terrninate the lnfraco Contract on the basis of this alleged Notice will be entirely 
without contractual basis, 
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This is further explained below, following agenetal response to the Remediable Termination Notice: 

The derrmlitlon works referred to by tie within tl1e Notice are inaccurate in descriptlon, 

Plot 97 is the open area housing the Scottish Power Supply Building and the Smoking Shelter. Plot 96 is 
Roseburn Garage BuHding which requires partlal demolition and reconstructJon of the rear gable in a 
tern porary ·position. 

Plot 102 is a le.an-to building to the rear of Plot ·101. Plot 101 also requires partial demolition and 
reconstruction of the rear walL 

Accordingly, the full scope of the 'demolition works Plot 97' is part demolition of P!ot 96, reconstruction of 
rear gable to Plot.96 in a temporary positron including storing downtakings. demolition of Plot 97 buildings, 
relocation of SP Supply and re-erection of the smoking shelter. 

The full scope of the 'demolitioi1 works Plof 102' is demolition of the rear g,abie to Plot l01, reconstruction 
of the rear gahle to support tl1e roono Plot 1.01 and demolltlon of the JearHo on Pl1)t 102. 

Initially, lnfraco allocated lnfraco Notification 6f tie Change (INTC) 1"f7 to the demolition worl<s by letter 
dated l8 September 2008 (25. 1.201/IL/497). This was foltowed by tie's assertion within a letter dated 
5 November 2008 (INF CORR 325) mat the additional demolition was riot Rvariation fo the contract, wh ich 
was responded to in lnfraco letters dated 12 November 2008 {25. "l.201/JU735) and 21 January 2009 
(25.1,201/IL/1316). tie issued tie Notice of Change (TNC) 042 within letter dated 27 March 2009 (INF 
CORR '1088). Therefore the question of entltlernentto Change was disputed by tie imtil 27 March2009. 

However TNC 042 was insufficient in detail to allow the lnfraco to prepare an Est1mate. In addition the 
lnfraco could not.gain access to the structures to undertake a survey. Both these facts were recorded in 
lnfraco letter date.d 09 Aprif 2009 (25, i .20'11BOc/2252) ~nd requested a revised TNC. A.t this point in time 
the lnfraco a!located INTC 368 to the demolition works to reflect the revised scope required and therefore 
revised TNC. 

Acc-ess was granted to the Plots and the scope was discussed at a site meeting tie/lnfraco on 
24 August 2009, The scope was revised by tie as recorded in their letter dated 08 February 2010 (INF 
CORR 2290/DC} 

The scope was clarified by lnfraco w ithin letter dated 10 February 2010 (25.1.20'll,JMD14637) and 
confirmed w1thin tie letter dated 31 March 2010 ( INF CORR4578/RB). Therefore, irrthe absence of a 
revised TNC the scope was not fully avaHabie to the lnfraco until receipt of tie letter dated 31 March 2010 
(INF CORR 4578/RB). 

The l nfraco Estimate forthe design element to gain Building Warrantfor plot 96/97 was provided by letter 
dated 3t May 2010 (25.·L20"!/JMD/5531), approximately 9 weel<s from r.eceipt of the information . In th is 
period access was arranged direct with the owner, site visits w it.h Structural Engineers were arrangBd, 
quotes were received and analysed, finalisation ofsubcontracts were negotiated. The Estimate couicl not 
be forNarded to tie until aHaspects vvere either included in the Estimate or clarified. 

tie approved !nfraco Estimate for the design element on 22 July 2010 (INF CORR 5659/SBa) al!Jeit that 
they considered the Estimate to be incomplete. 

lntraco in letter dated 20 August 2010 (25.1.201/JMD/6460) advised tie that Building Warrant approva1 
took some 12 weet{s and on receipt. of this an Estimate for the works themselves \A,ti!I be prepared, This ls 
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due to the approved Bullding Warrant drawings forming the prima1y infonnation in obtaining quotations for 
carrying out the dernoHtion works to Plots 96197. 

The lnfmco were advised that Building Warrant approvetwas gained on 21 August 2010 and the Estimate 
for this element of the demolition works was fon.varded in letter dated 21 October 2010 
{25. ·1.201/JNlD/7173), approximately 9 weeks from receipt oftllis information, In this period lnvltatlons to 
tender were prepared, access was am:mged direct with the owner, site visits with potential Subcontractors 
were arrange<±, quotes were received and analysed, finalisation of subcontracts were negotiated. The 
Estimate as forvvarded to tie containing c1 number of qualifications ancl assumptions due to the lacK of full 
information from tie and as requested in infraco letter dated 10 Febn.1arv2010 (25.1.201/,lMD/4637). 

Furtl1er to the above, a report on the risks associated with the clemolitiorrnf Plot 102 was forwarded to tie 
in letter dated 22 October (25. i ,201IJi\/lDf7'186). 

To conclude, the dates stated !n tie's Notice paragraphs 2.2 and 2 .3 are erroneous and the relevant INTC 
is No.368 and not No,·111. 

1. No Breach of Contract 

Your letter states that !nfraco Defau lt (a) has occurred (a breach by the lnfraco of any of its 
obligations under this Agreement which materially and adversely affects the carrying out and/or 
completion of the lnfraco Works) , and tJ1e specific obHgations tie consider hmle been breached 
are obligations under clause 7.2 and obligations under clause 342, Each clause 1Nili be dealt with 
separately. 

1. i Clause 1.2 

Clause 72 states: 

'Notvv:fthstanding the specific responsibilities set out in Clause 7. 3 the lnfraco uncfertakes to fie 
that in cal'rying ovt and completing the /nfraco Worfrs it has exercised and undertakes ro continue 
to exerciss a reasonable level of professional skill, care and diligence to be expected of a 
properly qualified and cotnpetent professional contractor experienced in carrJinQ out works and 
services ofa similar nature to the lrifraco Works in connection with projects of a similar scope and 
complexity, The lrr(raco acknowledges that tie wm rely upon the ski!l, care and diligence of the 
lnfr8c.o in connection with all inatters for which the lnfraco is responsible under this Agreement 
(emphasis added) 

Clause 7.3.1 provides: 'The lnfraco shall ..... , and shall procure that the lnfraco Partie$, cany out 
and complete the lnfmco Works in accordance with and so as to comply in all rnspects with this 
Agreement'; 

Clause 7.2 sets out our general obligation regarding the competency expected of the lnfraco by tie 
for the carrying out and completion of the lnfraco Works and Clause 7.3.1 sets out our specific 
obligations to comply with the Agreement as a who!e. 

The particular works which you consider we have defaulted on is our failure to commence works 
to clemoiish Plots 97 and 102 Russell Road. 

tle hawJ accepted that tl1e demolition works to Plots 97 and '102 are a tiE; Change. The Change 
stems. from the fact that the infraco Works could not be constructed '<Nithout further areas being 
made available at the rear of plots 96, 97, 101 and 102. 
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Plots 96 and 97 do not form part or tr1e permanent land or temporary site made available fo 
construct the lnfraco Works artd are occupied, trading as a garage. 

Plots '101 and 102 cjo n.ot form part of the permanent land or temporary site made available to 
constcuctthe lnfraco Works and are also occupied. 

Therefore, and in the absence of tie providing evidence to lnfraco that Land Consents have been 
agreed with the owners/occupiers of the Plots, lnfraco cannot proceed to occupy these Plots since 
to do so, would result in lnfraco breaching their obligations within the lnfraco Contract, including 
but not restricted to Clause 73.tO, Clause 18.f'!, Clause 18.14.4, clause 18: 17 and Clause 
18.HA 

In addition, lnfraco have not received from tie any evidence of what has been agreed between he 
and owners/oce-upiers of the Plots regarding any restrictions pl,;1ced on the lnfraco during the 
period of temporary occupancy of these plots (generally to be found in Third Party Agreements). 

Furtiler, In the case of Plots 96 and 97 the area within the building required to carry out the 
demolition works has notbeen cleared, wt1ich is tie's responsibflity (He let.ter INF CORR 4578/RB 
refers}. 

It is thus a condition precedent to lnfraco's ability to perform its obligations uncler the lnfraco 
Contract that tie provide the foflowing : 

(i) verificabon that tie have coneluded an agreernent with the owners of Plots 
96/97 and P!ots 101/102 which gives the ownerst permission for Infraco to 
occupy and carry out works on these properties ; 

(ll) tie completing their obligations to facil itate the c!earing within the bui!ding on 
Plot 96 to allow the demolition vvoi-ks to commence; 

(iii) the revised Thlrd Party Agreement wit!1 the owner of Plots 96/97; 

(lv) the Third Party Agreement with the mvner of Plots lOJ./ 102. 

The progress (or lack of progress} of the dernoHtion V.lorks to Plots 97 and i 02 is therefore 
primarily a matter entireiy within tie's control. 

lnfraco consider that in not progressing the cternontion works until tie provide the information 
required as listed at i) to iv) above, thev are complying drligently with their obligations under 
Clause 7.2. 

1.2 Clause 34.:l 

ClatJse 34.2 provides:-

The i,vho/e of the materials. lnfraco's Equipment and labour to be provided by the I nfraco under 
Clause 7 {Duty of Care and General Obligations in Relation to the tnfraco Works) and the mode, 
manner and speed of construction .of the lnfraco Works a.re to be in accordance wlh this 
Agreement. 
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Slnce the lnfraco have not cornmenced dernolition works ancl cannot cornmence the demolition 
works unti l tie prr.Jvide the information required as listed i) to iv) above, it is not dear how· there 
can currently be a breach of an obligation relatjng to the construction of the Jnfraco Works. 
Indeed, in refusing to commence these \A1orks in these drcwnstances, lnfraco are complying with 
their contractual obligations> not ieast under Clauses 7.3.10, 18.11, 18.14.4, iS.'!7 and 18.171\ as 
referenced above. 

None of the alleged breaches identified by yt:iu materially or adversely affects. the carrying out 
and completion of the lnfraco Works. You allege t11at due to tl1e location of the demolition works 
(the RaihMay Corridor at Sections 5A and 58), the lack of progress of these works has a 
significant mater1al and adverse impact on the construction of the Russell Road Reta ining Wal! 
and the lnfraco Works atthatlocation, which in turn has .a significant rnateriafand adverse impact 
ort other works due to take place ln the Railway Corridor. You also allege that lnfraco is or ought. 
tnbe in a position to commence these works at Plots 97, 102 and part of Plot 96 at Russel! Road . 

We do not accept t t1is. to be. the case. F1rstiy, .even if there was a failing on lnfraco's part to 
proceed with due diHgence in the dernolition works at Plot 97 and 102 (which we do not accept), 
thls failure would not materially and adversely affect the carrying out anclfor completion of the 
tnfracoVVorks as a whQle. 

\f\lhilstlnfraco agree thatthe <!ack of progress on the demolition works at plots 97and 102 impacts 
on the completion of Russel! Road Retaining Wall sections 23'-29 and therefore the follow on 
works at th<;1t location, lnfraco do not agree tllat th1s activity path is currently critical to completion 
of the lnfraco Worl<.s as a whole. 

Secondly and in any event, the progress {or lack of progress) of the demolition worl<s to Piots 97 
and 102 is primarily a matter entirely w tt11in tie's control. ln the absence of the infom1ation noted 
at items (i) to (iv) under paragraph 'l .1 above, lnfraco are unable to commence tfle demolition 
works noted. No action or al leged inaction by lnfraco is therefore m-atGrially or adversely affecting 
the carrying out and cornpletiOn of the lnfraco Works. 

3. No lnfras:o Default (a) 

It follows from the prac1::ding paragraphs that the circumstances you narrate in your Notice do not 
meet the definition of " lnfraco Default (a)" in the Agreement Schedule Part'!, contrary to your 
assertion. 

As no Infraco Default has occurred, you have no right to serve anv Remediable Termination 
Notice as you have purported to do. 

No grounds for termination can arise from this alleged Remediable Terrnination Notice. 
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To conclude, we consider that the facts and c1rcumstances surrounding the current non-demolition of Plots 
97 and 102 are matters which tie and not ttie lnfraco are culpable for. Consequently, we are unabie to 
forvvard a Rectification Plan in c:iccordance with the lnfraco Contract. Works cannot proceed untll tie 
provide the outstanding inforrnatioruequired by the lnfraco and as detailed above. 

We invite you to withdraw your purported Notice served with letter INF CORR 6254. 

Yours faithfully, 

M Foerder 
Project Director 
Bilfinger Berger Siemens GAF Consortium 

cc: R. Walker 
M. Flynn 
A Campos 
M . Berrozpe 
A. Urriza 
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