
Pape.r to,: TPS 
Subject: Pro.iect Pitchfork Update 
Prnpclmr: Susan C~ark 

:{ .• /·\:.;:, 

At U1e Trarn Project Board on 1 O March 20-JO, the following recommendatloni w~re ,·.<ti'.'.:::it'/ 
J· • . .. ·'' a::. ·\ .;, , , . 

app~ove~;iminate the option of continuing "As is" -- Option 3; _.,,4:-:j~~;'. s:§iA ' 
,3 Continue to pursue tie's rights under the existing contr~ct,J1:jfh vigpt1i'·0ihd seek . 

acceptable resolution . bf the ma1n disputes; both accq{91hg'fo .1!-{~{§)ttion plan 
described in secUon 6; · ·,t::;;;'.}'<· \,

0
,} ,. 

CJ• Rigorously monitor the opportunity to achiev~ ai.(;~~hi~k<Jl;::fui1fexit of BB frorn tho 
primary contract role they currently play on.accipt9.bl'Ei''cdst ancl risk transfer terms; 

.·<::· ··:.}: (.:::=;.·:·<~. ·:, 

0 Retain Option 1{lermination), not as aJ:l~opHbn;tftp~' pursued currently but kept under 
review for serious consideration if e,iJpehce ~Jr)~ges which merits ttiis approach ; 

'. . . ,,{'.:. ' .•• \, . , >' <:;l,~> : 
o Assess .affordability and repha5,Jr'f~ ·opt16q~} incJuding operational and financial 

viab!Hty; . . ,:-,.:\:~•,,, ·'.~,,-.-,': :;~:;:;'.;= '' 
"' Reach a resolution of tbe:S&' matlenivvitll BSC in the form of a revised version ot the 

existing contract ,,yh1tr1)et1JpiQlcompliant witll• procurement regulatJon; 

0 Agree a ne11vv,1a'.k :';\fl{P"f'irA~ti;;;,h BSC which mitlgates againsttrnther dispute risl<; 
:<":(~.:\;.:\:::/ • . ·:s.····:·<·':"·'.~=\~~·-:-:-:-. 

0 Report pro[ftess r.~g6!arly to the TPH; and 
,<•:.-\,,)) . ./ :\ )/'' 

,3 Fqrr:hall~/reass"gss·therev1sed arrangements as soon as pr.actic:;;il . 
-.-~-..~/\::\,·-:::::. .:(~}t :::.:., ·v 

The acU09 plaq atj}'eed was: 
-=:·:·::""' ·<:(~::-~-::"::.·.:;:.-;P 

Seelq;onpftision on Impact of utility diversion delays and overall EOT cl.ain1, with consequent 
revisiQt1..t6 a new agreed programme 
Respk:ff\d to BSC's suft~.sted OSSA and.offer the Clause 65 alternaHve _ ······-----
!=.~§f ine argument over SD~~!!~~!1?ll~.i:.!:Jel'!~ a_nd ~loy as appropriate . ______ _ 
Ornnibus approach to resolution of outstanding BDDI - IFC disputes; expedite response to 
INTC's.{other matters) - - --~- ---- ----------------- ------------
Quantify and e,(ecute ar~1en!]e_tjJ?Ositron on prelims -~--- -~~~-- --------·-
S~ef( to resolve tile Airport - EdirJ~_f:!E.9..t~ . .P.ark ~~p_u_te._s ____ _ _ _ ____________ --i 

.. Action plan for imp!ernentin_g_rnore coltaborative worl<kt~J'---- --- ----------' 

This paper updates TPB on progress made>on the action plan since the last TPB n-1eeHrig. 
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2.0 Ge111eiraU 

Ue has continued with the project management approach to Pitchfork and a detailed 
programme of work is in place. 

tie's contractually assertive approach has continued since the March TPB during which tirn,e 
two senior level meetings were held with BSC on the following dates: · ,,,J,~_, 

'·\,\ .~:~ ·'~ c~~~~,,:~S-:,-

o 22 March 2010- meeting with David Mackay, Richard Jeffrey (ti,),~h~'D~!id},,~~)cy 
(BB) ,/\,.. 'c i;''J} ·,c 

<:~~ ,. ~ -~""-: · ..-;:::'.i:7-"\.f " 

0 25 March 2010 - meeting with Richard Jeffrey, Tony Rush {tifJ.:/:>a~lg(j?jrty, 
Richard Walker, Michael Flynn (BSC). Other meetings ai;e'!:{~l)edu1/~19r 14and 30 
A ·1201 <,. ' >c )J ~ 

pn O. 4:.# .'"'·<'~r 54r,"'"c,,. ., ,,/ r,~ "<· 

At the latter meeting, tie shared their key issues for resql!Jp;fl~~ith,JIBJ BSC declined to 
table any key issues and to date has failed to raise a9iflc!:Y i'ss,Y{&,~f()r resolution. BSC has, 
however, written directly, once again, to CEC during(~,9tpe~i~~.J,a copy is attached for ease 
of reference only). ./'"<,,_ · · ,;, """· 

. <,,::,:;;;;,_,.) ~ ~'\)! ' ·>, 

Additionally, 2 flowcharts have been produc~:tpsho 'r~te maps for the overall Pitchfork 
approach and for the work being done 01;:i, Cl~.~e ... ,,8 · ese aim to provide some definition 
around the options and decisions requi~~)o re.~ct( resolution. Whilst the flowcharts aim to 
simplify the process i_t should be reiittl~d 6,rthere are _a multitude of potential variants 
dependent on the attitude and e.~_9eqem~.t,~yJhe consortium. 

Mobilise Action Ofl\ tii'~·; ,(!}~ '@'" 0 
• ' ! 3.0 

/''11 '\ ,c· \q·· ~.-,. 
·~:;,,:,./ .{__,. .,,_f;'I ~ ~.. . 

tie wrote to BSC on 1 ~,,Dfiareh .3-~J~f instructing them to commence works on all areas which 
BSC deemed to be :'helcl<up"?'by"a_n outstanding change (INTC) . 

. l'~ "~~/;> ,.#'')) ''\., 

BSC's responl:>e'·w;~r~pii~eiaon 1 April 2010 which was simply a holding response. tie 
responded ,99/2:~pril,gito>bonfirming our instruction for BSC to commence the works. 
There are{a"11_umb~t of possible consequences of the response from BSC and these have 
been sumrnaris.~_qc{~·,a flowchart which illustrates the response which BSC could give and 

i:,.,,,#1'\ -~-:, ·,~ ~ . • • • 
the cons.equ~n'CiE:sJ of such a response. BSC will be deemed to have not compiled with this 
instructior\ a11g:i therefore will be deemed to have suspended the works, if they have not 
commencet~ work by 12 April . This would allow tie to move to Clause 90 (Termination on 
lnfraccfDefault). There are a number of steps required following this decision before 
termlb}trd'n can occur. This includes issuing instructions in relation to Clause 80.13 for 
spetific pieces of work and then, if SSC do not proceed, move to issuing Clause 90 letters 
for these issues. 

4.0 Ut ility IDeiays 

BSC had referred a change in relation to the MUDFA Rev 8 delays into the DRP process. 
Mediation was held over 16 and 17 March 2010 but no mediated solution was agreed and 
both parties confirmed that this issue should proceed to adjudication. As BSC is the referring 
party, it is for them to refer the case to adjudication and, perhaps surprisingly, to date they 
have elected not to do so. Meanwhile, ftie is preparing it's case for the adjudication. 
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5.0 Respond to OSSA and! Offer the clause 65 Alternative 

The senior level meeting held on 25 March 201 O was used to discuss this matter. tie agreed 
to issue a draft scoping document for on-street works to BSC for comment and this was 
issued on 2 April 2010. No response has been received but SSC have been invited to a 
further meeting on 14 April 2010 to discuss this proposal. · 

Meanwhile, arrangements are being made to remove/alter traffic management in the city 
until agreement can be reached. 

6.0 Refine argument over SDS management and deploy as appropriate ,. (;'.) 

Following the audits conducted as part of Pitchfork 1, work has been ongoJn~J it, identi~ f~t..,, 
further audits required to gather sufficient evidence to prove that lnfraco.) 'jjv.~ not ~a'haged 
the designer in accordance with the lnfraco Contract and that this h~~gfa n;iat~r(al impact 
to tie. !he first of these audits has been scoped and is due to co~ ,~ ~9 ce wfe~.ccc6mmencing 
19 Apnl 2010. . . .( ··t ,, '"' "'"'"., '\ " ) /.' r y ':;.,~ <t<"'~" 

·'.(,.,. ,f' .,,, -"'"'",,.'le,. 
7.0 Omnibus apprnach 11:o resolution of outstandi1111Q)!l?Di-:;-- l~£JHspuf!es 

. ( '''''·~""\- .,,,,,,~· .. 
The whole issue of BODI - IFC is related to Pricing 1ssUJJ1'ptiqn,·t i~-"Schedule Part 4 of the 
lnfraco Contract. McGrigors are now instructed t9p/ep!re4terjnsJof reference for use in 
some form of "expert determination" on this issu; ~j}his wijfbe 'ready by 26 April 201 O while 
·the opinion of Senior Counsel in London ang Eqinburg~; js,being sought 

~.;"· . \,'<,f} 
8.0 Quantify andl execute amend~({p9~itij9,b};irelims 

. ,/__\,:''cc,,v ,Ff'\~,,,.,, 
A letter on this issue was sent to l?~,on R.f P,,!i) 2010. 

c"'c, ~ , , Jf'~,~ "'\, 
9.0 Seek to resoDve the,,Af?pp-rt 7 ~~in.ln1rgh Park Dispu11:es 

5'-":~;-~1.~·"::;.~ . h <~;:.l:::.-:;,o 

A schedule of the "changeis~;h~s-.tf~e;'put in place and is being tracked weekly. The current 
status of the 33 "chanIJ~s:' i~ .:is(dllb;;..,s: · 

,f{'\,, .• ,/· , .. f':{·"'-,,~ ··,. 
0 5 clos~-; '\~ ~ ..,~-=,. 

~ ~-: Po -!"-., ' \ "~, 

e 241ti ~sc f~t :action 
o 1 J&iU(tie for~action 

O tti~~ i~~,fotaction 

HoweverN:the~~ "changes" are covered by the Clause 80.13 instruction issued to BSC · 
instructJrf1:l't1lem to proceed with the works whilst the disputes surrounding the estimates are 
beingJ~sblved. 

;.~~-c; '.~-"'' --

10.0'"' Actiollll pUaini 1forl' implementing more coUalboirative worlkong 

An initial piece of work has been concluded on this and at the next meeting with BSC 
regarding on-street works, additional focus will be given to this area in an attempt to 
understand what will be required for both parties to work collaboratively. From this a series 
of actions will be put in place. 
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IDecisioill(S) I support requirnd 

The TPB is requested to: 

Proposed Name: Susan Clark 

Recommended Name: Steven Bell 

Approved! 
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)Fa 
ihL F ~ N GE H BE rncas:n 

GMI 

Our ref: .25.1.201/R\t'Va/5226 
Your ref: ceo\trams\bbrespo-1 

1st /\pril 20JO 

Mr Torn Aitchis¢n 
Chief Exer:utivB _ 
The City of Edinburgh Gour1cH 
VVaver!ey Court 
4 East Market Street 
EDINBURGH 
EH888G 

Dear Sir, 

\\ ·1 ·~:'.; · .. ~-- ;~:·::.::::-

Bilfinger Berg~r-Siemen:3-- C,\f-' 
Consortlurr1 

BSC Goosnrtium Office 

9 Lochs.ids Avsr,ue 

Edfnbtffgh Park 
Edinburgh 
EHl2 9D.J 
United K1ngcom 

Phorie; +44(0) •1~~J:-
-:c:·:-.:} ::;, 

~/;-"'· : •• ~:;:;·Y ~( ·:·=·<t::\, 

Thank you for yo4r letter of24ti'tv1arch 211j1 o • wher~J 1tot& yqiJIJ~vJ zig reed with• Richard Jeffrey--. CEO 
Ue -~ that he wl ll respond d 1rectly to me in respeteti?ffhe det$)feq'tssµes I ra)sec! with you and the 

Gotmclllors. \;:-~~\:'tt·': __ <{'.'.t;:",) 
Whilst I accept that any detailed respon~es yb\1 v,ri:;;h}b(fuake will be dealt With by Richard Jeffrey I beHeve 
that y'OU, as ChtefExecuHve of the CoJJt1cJ(.nee,r.tt&{es'pOfKl directly in respect of th!$ assurances sought 
from the Council, as security provid?(Jn::ffil l)aii~Gtes$ to sufficient funding to meet tie's cqnfraqtuaJ 
com rnit n1ents 011 the project giv<en:,.tn~cufrenNiiays and IH~ely ;:idditional Costs arlslng from the -
Adjudicatron rullngs. /',-.,"\ '"' <("''\\-

,.;-.::\ :;·~::\ _._ -· -.~· ,;~::-:::/ ... 

The · City of EcEi1burgh Cpu~'f'it\vlit,tllfiftate!y be held. responsible by the people of Edinburgh for any 
delay ~(ld cost {Wer~rL\,11 fr{the d?,l!·Y~6! ?f the Ed\nburgh 1/arn ProJ~?{, The "efs~erme ohfe, e.is the 
Councils arms length0 C.\?H1P<:)J1J{Wt!l not msulate tne Cmmcil from cnt1c1sm. l his 1s no doubt clear to 
you already and, .. oL_cgui"sq,;fh~ -existence af the guarantee wm leave the Council direcUy responsihley 
for the tr11ailciaJ-6tins¥queti213s. , 

(..•" -_, ·-:~ ··::~ .. _ .... ;;: .. -
. . . -~!:::}~.~:'.:;~) .,::~-~:'::\:._·-=:;9 ~-

H remaiQ~,)JJ,f;hopef ~esplte the contents of yoUcleHer', thaHhe Coundl wm recognise this re3ilty and 
interv~rr~ how, ~B;f),Hst~pporlunrty remains, to urge a sensible way for.ivard. Some of the challenges 
facitJgJt1;¥prqJeBt&vhlch remain in full effect cJre as foilows: 

"'\ j) ,</ },;_,,,,} -, . . . 
,:,· . ,Ni((hr an on-sfrnat sections Of . tha proJ~ct remain ohsin.ff.tfad in some way . hy 

_{''incornp!<a*~ utilr~ieS;. Though rec:ent sfatEirnents rnade in the niedla would suggesUhat9H% of 
.. f' -\; trfo ut_Hiili3S have. been completed, if is cblnrnon lmo~·vledgff that firn:.1 . cab!fng and connections 

,,:),,;:::/· wm not be complete until Noveml:ier· 20·1 o ( some 90 weeks !ate.); -
:\ ;.~::·'.· ;.' 

,;;. Almost all ofthe r..1n-strnet sectloi1s are suhJect to ctwnges sn scope and to date., tre has 
Falledto admlnisfor the terms of tbe contract correctly or tlmeously: an aUegaHqn supported-hy 
th$ resufts of.recent adJudfcatlons; 

0 lVf uch of tha off·sfreel $edkif!s a.rn ~!.so suhJecf tn cnarig<~s in scope,. and a~1a!n, to date, 
tie has failed tQadmlnister the terms ofthe contn:ict correctly or tlrneously; 

1\mldst these challenges, the strategy now adopted by tie has been desqribed ~s; 'ensurin9 adherence 
to the contract\ · built amounts to iittle rnore. than deliberate frustration. For exrirrp!e: 

HGringei-, Bor.g~j' (~:\~J -~)i\ U~t~d R¢g:'$~~~.;i-Oifo~~·:_:i,1Q!) 0-.,.:ir~sb;.s_l)t-P;Jt~. \l'v'atfit.~ fon~_Chethi!\'\ -WA.-i -4}35: _ R~giS!-~1~'?:1 Jt) -E:~r/~nd &VJ~;/::-s:.~cmp~n:}:. N'q: -24l6D~o 
S!a-ne,ts Pk:: ~~1:Sti:_;"ed Office:: _$t~lj~\ltfari1 Si:e;r1:::,~: ~;J.iJ?_:~ F~ir.~~Y C~_n*,~rle~(SY._if~YJ~UiS ._fiOl? Regfsfou:.tin:Er~jo~c-f&_.~V_$f~s·f'?~~P~f)Y.No;)2T8_1:7 
cons::rw:::ci6:1ez YAW.md·~~-F~rio~isr:i:?.ss~.4- Re:i~;ered"Offi{':6:}-_h( l_iurrirnz25,-2020"n·t:~:isa3r.. G~f}~::k<0_ .• :Reg:s1~..-~d iri -$;::Bb. C:JF: ~ -~0091020 
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m~ 
BfLF! 1\IGERi BERGER 

1 
!CiVil 

0 Non agreement of Programme. A process involving rriuitip!e stages of joint analysis by both 
tie and . the cons.ortiurn, deslgned to develop a. reaHsiic and operable programme for t!ie 
monitoring or the works was tmdertaken (Revision 2); 0!;!.splte programmers fro1"0 both sides 
having spent many months rneeUng and agreBlng trie likely delays and ways of mi1iga1ir1g 
them, tie unilaterally abandoned H,is process in August 2009; 

<:) Tt1e On-sireei: Sµl)pfam~otaJ P,greement was a jointly prnposedstrategy to OV$rcome the 
consequences of the grossly-delayed Uti!lties and Changed Works !n tile on-street are9s, . and 
was principally identical to the Princes Street Supplemental A£1reement which facilltaJ~~}t!1e 
S~IC~essful compietlon of Princes Street \JVithouLjust cause, tie has f?i:~rtlY,~.ll.f:lJlififral!y, 
abandoned this proposal after months of negotiation; , {;t~::/ ,\ '\ '\ 

. . ,,.:_:,, -:,:0. '( .:·-:.-..-.)\ 

" The Revision 3 Progf'amm$ was a proposed extra-contractuat<prpCE'lss ii{yblvfng rnu!tlpte 
stages ofjointanalysis bybot!l parties similar to the Revision3,,frogramry;ie'~'xere1se; Despite 
tie's ·unjusutied abandorm1ent of tbat process ln August200~tjr.e c911sprtlfon agreed on¢e 
again to participr.:lte, arld programmers frorn both sidesdiaytrfg $pent)harty more months 
rneeting andagreeing the baselines, likely de!ays al)-¢ '\yfo~ of{)ji1Ugating them, Again, tie 
unilaterally abandonedthis process ln February; . <::\/' ·, ("\/".c 

·=(t:-::.}~~>.;;, . . . :, ~\-..... J: 
" ;~, tactic of f:n.ir~aucyaUc !ime .. w:,,sth:gseem~ l'r\fei}e !J,~ltt/ :i~'opted whereby Gt ~t11Ug~ of 

corre,spondence is now bemg sent which reqyiresJesppns~)jy ihosl;l resource.s which r111gl1t 
otherwise be . used fo progress the works. Furth.Gi:rnor~;J/~.b1ave a!so fnstioated In excess of 14 
audits -durlng which lnfOUl'1?H?n ~~tS be~r-1::te~u-est~ttti}it>wa$ .:1i1:eadyJo He's position, ~nd Ill 
some cases gener~tedby tie 1tse1t, .... . '<cc._""'/" '':·. ·cc;., 

. .. ·,;si?''''t: - _ _,.-·',\:·>c,.,) 
" A continued rnfw;,al to properly ac]tnii\ill!(Kl9i'~ny enUtlements arisin~ fmm th~ d€Iayed 

utmty ~v?_rks re_n1ains . in eff?1!, ti"y ~~r'.Jt~Jpfte very public acknowledgement of tie's 
respons1b!Myfor tn6se worl<s/( .. '""·\/'' .. /(,. ___ '\,. 

'<c·., .,.,.,. """' 

" A refwmJ . on spurious.> ~to.~nd~/{tf } a!IQ\iif hifraco fo worR in tl1~ M.~ymmJrnt area 
not.withstanding the ajlg~yfolhCe<p-f:,,,}vorking . !fl other areas (eg. Tower Place Bridge) in 
contravention of U1eJJi}it1_1Jds ypofi'<-Which Haymarket is denied.; 

.. /~:-.. /-;~:-::t .{-·' }L ... 
@ A purported 'inqf1J.1cHo~}tp\f1,nfoediately progress work on al! disputed chiiliges:'whfoh 

is .not val kl Wjde'KthEi GiJn~ract (including ¢hanges vvh.lch are no rong$f in dispute or·wnerf.! 
th.e scope · of ·n14J,harige-ifhot agreed). . 

·-;.. ,;.· "'"=::.- ~ 

I musfreglsteJ(i'.:~~b:~;~' tfi~;?:~u~h beh·aviourby tie is simply not consisteritwith that of an organisation 
wishing · to,pr~gressc tfi~tJirojed in ·an effldentrna)met or act in the best interestof the City of 
Edinburgt:t)o/ fatt ih:fmlil_d appear that such be.haviours are more consistent with an organjsation 
wishil]g{t9 st~bstq~U,~!!yfru$trate the process. 

{:~:;.:\} t ·-7<:-:::t\. 
The ctiireqf£focstr-ategy wili only serve fo increase both parties' legal fees and consunie rn<J.nagernent 
tlme, 1,vJ1tlsf(\:;oi:np!etely failing to progress the works . The chance k.1 c1ddt'ess the ch?Henges of this 
prOJE\p(!'s.,_91rnin1shing as ti i'ne progresses.} !}rge you to reconsidet the GoundH's approach, 

,::::,.\~--.-·)~ . 

P.JnaHy; l would like to assure you of our c9ntinLlal commitment to deliver the Edinblirgh Tram Networ!< 
Project in accordance with the terms and conditions of the. Gontr<::1ct ~ve have entered. 

Your&.,:fu ithfuHy, 
~;-· . . . . . 

l ,R ,J Walker 
J l ~:/ 

Chairman- !nfraco Consortiun1 Board 

D'iifing_e:r·:e~rger C!v:l •JK U"m.:t-ed Rc:9iS?2fed ·o~ce: -7"400 l)a.~e!:·Dcrt Par;:, VVaffi1'1gfon: t;ni:~hir~. V./A~tABS_ ~a91:sfar<=:d i:1 E.'lgl.3:nd_:~ ·wa:<:.~?.-t;;cintzm• N0;:· 2-}'l.8006. 
ss~r.-.2n5 pfu. f{e~sterP.<l •brf:o-;~ skv~,;~i~n :: Sfe:-ne,1s·squa(9. Fr1~1~"'1f cam~E:t!P.'j ?i!ff-<?.Y .GUtt, ~o .n·~~;3isi·e:.c.d :n ·~~2:iancJ &·v1;l~~:~C~p~;~y N~~·fZ"t.817 
Cc·~ s_bu:::d<:J:nes·Y livxmar· fk. fa!r~rn:2s.Sf1 .. f<e9:i$!~:--e-d Office J},l ~urf\orz·:26, -202~0 Sat::'soA1~ qlpt!ikl1iL P.egi_~~c~d l:1 ~pai:n~-.C:f~ 1\,·2DOC:1_02D 
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