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Section 1 Introduction

1.1
111

1.2
1.21

1.2.2

Formal details
This report has been prepared by Robert Burt (Director) and John Hughes (Consultant),
both of Acutus. Assistance was also provided by lain McAlister, Associate Director at

Acutus.

Instructions and issues to be addressed
On 3 March 2010 Acutus provided an initial view on potentlal tle liability for delay to the

Infraco Works (Acutus email of 3 March 2010 refers) A subsequent meeting was held on

|
10 March 2010 between tie and Acutus to dlsi:ussrthp e= initial conclusions. At that

{1
meeting it was agreed that a further process of ||nve/st|gat|0n would be undertaken by

Acutus. Those investigations were tq focUs on

certaln ‘prioritised’ elements of the Infraco

f

1 |
Works which were jointly Identlh’ej as belng likely to be crltlca tq’nverall progress and
F

\./

were selected. It,was furtH ,Lgreed that a deadline

,',-"’

completion. Atotal ﬂ*eiémen’;

of 12 May 2 10 WOI.?T I:fte éetfor Acutus to report,bagk to ﬂe
(o~

/ ” P | |

Each element vv/as given a priority Iele cgde% dependmg on the then perceived level of
l r\ /

alrd dejay to the relevant Sections and Sectional

importance In respect of progrejs

Completion Dates. Those priorJtise ﬂements are set out in the table below.

Priority Intermed:ate Descnptlon of area / structure

level Section
1 /) | |1A4 | Lindsay Road RW -W1
1 I\ ]' *‘j—__ PRETY! Road and Track
1 1A3 Victoria Dock Bridge - S16
1 1A3 ' Tower Place Bridge - 517
1 1A1 " Road and Track
1 1B Road and Track
1 1C2 | Road and Track
1 1C3 ' Road and Track
2 5A ' Russell RD RW - W3
1 5A Russell RD RW - W4
n - — Murrayﬁeld R ————
2 5A Murrayfield TS
1 5A Roseburn Viaduct - S21A

> Priority level ‘1’ being considered to have more relevance in terms of effect on progress and delay than level

12)
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Priority Intermediate Description of area / structure

level Section
2 5A Murrayfield Stadium Underpass - S21C
2 5A Water of Leith Bridge - S21E
1 5A | Baird Drive Retaining Wall - W8
1 5A Balgreen Road Bridge - S22A Incl. Balgreen Road Retalnlng Wall
I 1. .- S—
1 5A Balgreen Road Bridge - S22B
2 5B Carrick Knowe Bridge - 523
2 5B Road and Track
2 5C Road and Track
1 5C A8 Underpass - W28 . /]
1 5C Depot Access Road Brldge 532| -'/
1 6 Depot Building ;“/ fl .»'" Nl
1 6 Roads & Track — Depot( | Ve
1 7a | Track - Sécflon .y ‘ ‘ il
1 7b Gogarhuni lﬁw W14/W15 )
— L .
/ g N |

1.2.3 The main ObjeCtIVES of 1;hl$’ 5xer¢|se were to identify, as f%ar as~p0 %;ltill ’d’l‘lthin the time and

from the recnfda av]’iilable' I",-:""/ P [ \-/'/-’;
.- - /[ “| L2
/1.7 ~

a) the key m,atte'rs ‘which had caused /QL were/rc,auSlng delay to the elements under

/ - | V¢ ( /'
investigation, including delay to; cbmn;Em:ement progress and projected completion;
- L ‘/ ‘
b) to identify areas of con’curren d,e‘lay and express a view on the significance of same;
A (Al 7/

c) to exprEsT r currenfnplnlon on the extent of tie liability in respect of delay to each
elem’ent Hﬁd f{dm those elements the likely liability in respect of the Sectional
Comp\‘e;wén Dates; and

\.__,,

d) to identify any areas of further investigation (including possible audits of Infraco’s files)
which may be required.

1.2.4 It is anticipated that the output from this and other future exercises, undertaken by tie or
others, will assist and inform decisions in respect of extensions of time and additional
payment at Sectional Completion level. This process will also provide a platform from
which tie can assess, and if necessary defend, claims for additional payment from Infraco
and/or its sub-contractors at Section and intermediate section level. It will also inform
project risk profile considerations.
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1.2.5 This report and the appendices attaching hereto, summarises our findings and opinion in

respect of the above.

1.3 Information, data and documentation provided

1.3.1 Information and data required for the investigations, was identified and generally
requested via a series of email questionnaires issued in respect of each element’. That
information was subsequently provided by tie either by email or during discussions with tie

personnel.

1.3.2 That said, during the investigations it became apparent th.?t.-:'! in some instances certain
important data was not always / readily a\rallable As, . #lelnsequence we have made
specific recommendations within the subsequent seqtlons {where relevant) regarding, for
example, the need for further audits to be | ca|rr|ed ‘out by tie (including the type of
information and documentation | reqwred to“be recovered from ‘Infraco during that

L
process). For ease of referencT rm|y such recommendatmns hrve been indicated thus

133 As noted above, 5 tlmescale for this exeruse Waé set whereby it was agreed that Acutus

”Recommendatmm

would report back to tie on 12 May/ 201"'.
[

|
apprommately one and a half dayr p:eL element for the current exercise. As a consequence,

for the most part the lnformatl data and advice upon which the current exercise and

_'[hat timescale afforded an average of

opinion is b,ased has been pre’\nded by tie personnel. That process is to be distinguished

|
from separate |nt|err0gat|0n and verification of the contemporaneous project evidence files
|

by ourselves W,I'nle we have no reason to doubt the information and data provided, time

has not' permltted independent corroboration of the majority of that information.

14 Meetings held

141 A number of meetings were held with various tie project management staff over the
course of the investigations. In this regard, meetings and/or telephone discussions were

held with the following individuals:-
a) Malcolm Butchert and Alisdair Dickinson (in respect of intermediate section 1A);

b) Phil Dobbin (in respect of intermediate section 1B);

% Questions in respect of structure related questions were issued under cover of emails dated 22 March 2010,
23 March 2010, 12 April 2010, 19 April 2010, 22 April 2010, 26 April 2010 and 29 April 2020 refer. Separate
emails were issued in respect of contractual questions, design processes and INTC data.
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c) David Burns (in respect of intermediate section 1C);

d) Tom Cotter (in respect of intermediate sections 5A & 5B);

e} Andrew Scott (in respect of intermediate sections 5C, 6 & 7); and
f) Colin Neil.

1.4.2 Further meetings and dialogue were held with Damian Sharp (in respect of design
processes and data), Fiona Dunn (re commercial issues such as INTC’s and sub-contractor

procurement) and Tom Hickman (regarding planning and as—bl__u'!-t data).

143 It is relevant to note that all tie personnel were extremelv helpful and willing to assist in
this process, providing whatever asmstance 'Fheylcould Jﬁften outwith normal working

hours).
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Section 2 Preamble to analysis and conclusions

2.1 Generally
2,11 The investigations and analysis focussed on the following key headings which were
highlighted as being consistently significant in terms of progress and delays. Those

headings are:-

A. The “Issue For Construction drawings” (‘IFC’) process — see report section 2.2 below

and Section ‘A’ of each individual appendix;

B. The “Infraco Notice of tie Change” (‘INTC') process o 5ee report section 2.3 below

and Section ‘B’ of each individual appendlx 1/

€, The progress and completigri_'_'_bf(' t_ﬁe MUIII)F'A- Works or other utility works — see

report section 2.4 below and séétiq_n ‘c o'f‘/éach individual agpe_f{d"ix;

D. ‘Other’ matters,such af;, sub -contractor procurement by InfLa(':o ‘Work Package Plan

(WPP)/ subm:s%uons by 1nfraco the Infraco IDR/IDC prodess and other structure or
| | o
area related/issues arising during the mvestlgatlons See report section 2.5 below

and Sictlcin. ‘D’ of each mdwudual appendlx

E. Comparison of the constructlop perlods included within Infraco’s Revision 1 and

.l' ?

Revision | 3Ipmgrarhmes - see report section 2.6 below and Section of each

,||

lndlvidual appendlx and

E. ﬁva'__i_lél_:jilitir of specific areas (whether in whole or in part) — see Section ‘F’ of each

ir‘i'dii};i.dual appendix.

2.1.2 For consistency, progress and delays attaching to each element has been considered under

each of the above headings.

2.1.3 Prior to outlining the specific findings in respect of each prioritised element it is prudent to

make the following general comments in respect of each of the key headings.

2.2 IFC process
2,21 A key issue identified in a number of instances was the availability of design such that the
works could commence or progress could be maintained. Matters such as late release of

the IFC by the date identified in the Programme or a material breach by SDS in

J086-812 Ver00 Page 5 May 2010
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performance of its obligations are Compensation Events under the Infraco Contract®.
Those matters may give Infraco an entitlement to additional time and payment (albeit that
entitlement to additional payment is subject to certain potential deductions as set out in
Clauses 65.12.2 and 65.13). It is therefore important to establish, as far as possible,

[

whether any such Compensation Events were the direct cause of a delay in

achievement of the issue of a Certificate of Sectional Completion ..."” (emphasis added).

2.2.2 In addition, questions surrounding Infraco’s management” (or otherwise) of SDS and the
IFC process generally were also raised by tie during the current exercise. That, together
with the provisions of Clause 19.19%, tie’s liability for delaysvli'__r_r:; respect of tie Changes and
third party approval delays, render it essential that Fh,él-;-éaUSe’ of any delay to the IFC’s be
established (as distinct from merely iden}tifying:rthe{g"e !;_iel__a.y"ih\ IFC issue has occurred).

Y

2.23 As a consequence, during the current ekercise we requested and werTa provided with, a

copy of the “SDS Approum's tmcker”j That document prowded |nf0rmat|0n relating to the

dates on whlch the 'flrst ::paLkages were planned to1 be lssued ;lnd when/if they were

actually |ssued Frqr|n ’That data we were able to esfabllsh whether any delay had in fact

occurred to Ihe (ﬁrst) IFC. '.._

2.24 It is apparent however that certaln furth’er mformatlon is required in order to establish,
with a greater degree of certalnty, the culpability for any such delay in IFC issue. That

further mformation |s rmt presently available, as further explained below:-
a) ‘Cause’ of de

and c!iel__leys”"in respect of, the first IFC for each ‘package’. It does not however

aysto Initial IFC: the “SDS Approvals tracker” monitors only the issue of,
sper:'ifi;:ally identify the ‘cause’ of that delay. Potential causes of delay may include one
or more of the following:-

i late issue by SDS (in its simplest form a CE under 65(t) — which may in turn

permit the application of clause 65.12.2);

ii. a material breach by SDS (again in its simplest form a CE under 65(u) — which

may in turn permit the application of clause 65.13);

® Clause 65 and Compensation Events (t) and (u) respectively

“ Clauses 11.3 & 11.4 of the Infraco Contract refer

® Clause 19.19 limits tie’s liability for Compensation Events in certain circumstances related to failures on the
part of Infraco

¢ Copy provided to us was the MS Excel file ref. ‘SDS Approvals tracker — download at 6 April 2010.xlsm’
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iii. a failure of BSC to provide the Infraco Design to SDS in accordance with the

Consents Programme and Schedule Part 14 (clause 19.19 refers);
iv. a tie Change;

V. A failure of BSC in respect of its management of SDS or another breach by BSC

(e.g. failure to properly manage the CEC/NR interface); and/or
Vi. A requirement of CEC/NR for which tie will bear responsibility;

No doubt there are a number of other potential causes of- ,delay not identified above.

However, until further details are avallable it IS ncTt posmble (in the majority of

instances) to establish with any certalnty the cause Of and culpability for delay in the
|

issue of the IFC’s. | [ ‘

Recommendation: tie should (on i\ focussed basis) carry out an audlt of identified IFC

Recommendatloll |a SIgnlflcant delay has been ldentlfledfln respect of the design for

packages against which"ontlc:aw delays may have occurred -I"|

Roseburn Vladuct within Intermedlate Sex:tlon 5A ‘Delay in the region of 92 weeks has
so far been lncurred to the IFC (mcorporatmg the VE design) for this structure. This
structure is crucial to the wl:)rks ln SA whlch itself is key to completion of the ‘off-

street’ works WIthm Secttonal Completlon C. As a consequence, it is recommended

undert_akf‘en.
|‘ ..." |
b) Rm'ui;_ed IFC drawings: the current “SDS Approvals tracker” monitors only the first IFC

that a ?etailjd audlt ‘of thls process of, and delays to, the design of this structure is

issued in respect of each ‘package’. It does not track either the timing of, or reasons

for, the re-issue of subsequent revised IFC’s for those packages.

Recommendation: tie should consider implementing a wider, more comprehensive IFC
tracker capable of monitoring the subsequent revised issues of each IFC. That tracker
should also endeavour to identify the reasons and culpability for the revisions made.

This will more readily inform any subsequent analysis of delays.

c) Infraco Design: there is no data presently available (to ourselves or tie) that can
inform us as to when Infraco provided its design to BSC. We understand that although

tie has requested this information from Infraco, it has refused to provide this

J086-812 Ver00 Page 7 May 2010

CECO00339085_0010



tie Limited, Edinburgh Tram Network
Report on investigations into delays incurred to certain elements of the Infraco Works /
/

Preamble to analysis and conclusions

information. This however affects, among other things, the consideration of Clause

65(t) and tie’s ability to apply clause 19.19 where or if appropriate.

In this regard, we are advised that an audit is planned on selected areas of design
which should retrieve this type of information (at least for the areas considered by the
audit). We understand the proposed audit will also address (or attempt to address)
retrieval of information on how, or how effectively, Infraco managed SDS. That

information however is not yet available.

Recommendation: tie should press Infraco for the provision of data surrounding the

provision of the Infraco Design to SDS. f
|

2.25 As a consequence of the above, we have endepvoured where possible to identify the most
likely causes underlying the delays There is Aowever some unc.c-_rtalnt\,r surrounding the
establishment of culpablllty for these delays That unt:ertalr'i’c’y| hlowever could be

addressed by the data obta'h_ed by| |mplementat|on of the recommerrdatlons above.

2.3 INTC PI‘OCESS f

| J ~[ )

231 A number of issu’é_s afise in respect of theINTC |:I)roCe55We have summarised those issues

o 7 f | ' 7
below together with notes on any___intérim-_;a_s;sym'ptions made in respect of same.

a) INTC Master Llst Recommendatlon — tie may wish to consider maintaining a central
master | TC chedule whlt:h monitors the various components’ of the INTC process.

|
That mas‘ter hst |s Ilkely to save time in the future locating the relevant details

surround||n£ i dwldual INTC's.
| Vi

b) INTé’S included in the current analysis: we have relied on the tie project managers to
highlight the key INTC's which have affected commencement, progress and delays to
individual structures. A separate exercise is also underway by the tie commercial
team, where the current INTC master list is being populated with the relevant data.
When complete, the master list will facilitate identification of all INTC's applicable to

specific individual areas or structures, thus permitting a more comprehensive analysis

’ Those components include (but are not necessarily limited to) data concerning the relevant location /
structure, date Estimate required; relevant (reasonable) extended date for provision of the Estimate; whether
revised Estimate required; date Estimate(s) issued; date of tie Change Order; whether subject to 80.13
instruction (and date); whether referred to DRP; date of reference to DRP; whether 80.15 instruction issued by
tie; outcome of DRP and other Comments. An example of the type of master list was provided (and used) as
part of this current exercise. That data could also be compiled using a database application if that format is
preferred by tie.
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to be undertaken. That exercise however is not yet complete — hence our reliance on

the INTC's identified by the project management personnel.

Recommendation: that the tie commercial team continues to compile and maintain a

detailed master list of all INTC's (and related data) in either Excel or database format.

c) Period for provision of Estimate: Clause 80 provides that Estimates shall be provided
by Infraco within an 18 Business Day period, unless an extended period is agreed by
the Parties. We understand that few extensions were agreed by the Parties. There is
also no data available to inform us as to tie’s position on any reasonable extended
period. Time has not permitted us to review the contelhlts of each INTC in order to
arrive at a view on a reasonable® period for the proxrlslon of that Estimate. We have
therefore, by necessity, proceeded on |the baSIs that ‘the 18 Business Day period applies
to each INTC. It should therefore be borne in mind that thIS position could be

Nl |
subsequently challenged by Ihfr|ac0 and that a perlod Ionger than 18 Business Days
Ll being applicable / more/ reasonable

may be held by a th4rd party
d) Period for tle to re\rlew and respond to EstlmateS' in the current analysis we have not

allowed |a ’default period for tie to revuew and respond to Estimates provided by

Infraco. Whlle it is accepted trwal thls perlod will vary depending on the contents and
nature of the Estlmate, tlrne has not permitted a review the contents of the various
Estimates, tp,establ.ish__ for,_orurselves what we would consider to be a reasonable period.

No other ‘lnfqr_;r‘,n?a't"_'i.o'n .is_.available in this regard for us to rely upon. As such, any time
take'nl."'f_:_iy |ti!e_ .Ibe-ycnd that ‘default’ period has been attributed to tie as a period for
whrc_h,..jit |s likely to be culpable. That position is generally in line with the advice
received from DLA on 24 March 2010 (email timed at 15:44), where it was noted that

. to avoid further delay/cost consequences, it would be open to tie to refer the

Estimate for determination in accordance with DRP”.

It is also noted that, Compensation Event (x) renders tie liable for the “delay arising
between the date tie is notified of a Notified Departure and the actual date on which tie
issue a tie Change Order in respect of such Notified Departure”. As such tie is liable for
any such ‘reasonable’ period for the provision of the Estimate and also the review and

response period (where that CE is the direct cause of delay).

8 please refer to item 4 of the DLA advice note dated 16 January 2010.
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e) Period taken by Infraco to issue INTC: the recent exercises have identified a number of
instances where significant periods of time have elapsed between an IFC issue date
and the date on which Infraco has notified tie of an INTC. As an example, INTC 399 was
notified on 26 February 2010. We are advised however that the Geotechnical IFC for
this area was available to Infraco on or around 18 December 2008. That equates to a
period of 62 weeks prior to notification. On the face of it that period is unreasonable
and raises questions as to Infraco’s management of this process and the Works
generally. Other similar examples are prevalent throughout several elements. Note:
the Infraco Contract does not make specific provision for pqtification of INTC’s within a

specific period. f
|
Recommendation: that dlscu55|0ns are Helq:l IW|th lor ad\nce sought from, DLA to

establish whether excessive thBtaken to [|10t|fy INTC’s is a fallure / breach by Infraco

of its general obligations up;__ie_r the, Contract.
f) Effect of 80 13 mstructlon \.u: ‘have been prowded WIth A copy of 1 tle s letter dated 19

March 2010 isslllng an 80 13 instruction |n FESpect o’f a number of INTC's. We also
underst nd,that Infraco has dlsputed the \ralldjty of an instruction under that clause.
For present purposes we have prbcéeded on the premise that the tie 80.13 instruction

t lis fc;:und not to be valid, the conclusions concerning

is valid. In the event that

culpability for delav--aégsecia't:ed-'ﬁ{th those INTC’s may change. In this regard we have
[ ',
also pr?ceed'

open “the dobr’ for Infraco to somehow argue that such an instruction could/should

have bee |ssued earlier. This is particularly relevant to circumstances where Infraco

on th‘e premlse that the issue of an 80.13 instruction by tie will not

was in 5|gnificant delay in the provision of Estimates for INTC’s prior to the issue of an
80.13 instruction. Whilst it is considered unlikely that Infraco would be successful in

prosecuting such an argument it may be prudent to discuss this with DLA.

2.4 MUDFA and/or other utility works

2.4.1 Information regarding completion or projected completion of MUDFA or other utility works
was obtained from two principles sources, being (i) information obtained from tie project
management personnel and (ii) the marked up photographs of the various sections

produced by tie at periodic intervals.
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Recommendation: that tie maintain a central database of MUDFA / utility commencement

/ completion dates (that information has proven difficult to extract).

2.5 Other

251 Sub-contractor procurement: data in respect of Infraco’s procurement of its sub-

contractor’s was obtained from two principle sources, being (i) a copy of tie’s audit report
dated February 2010; and (ii) section 4.1.2.1 and Appendix 10.6 of the Infraco Period
Report 3-1 to 24 April 2010. Review of that documentation shows that Infraco has not
operated the procurement process in accordance with the Infraco Contract. This could
have significant commercial implications as events unfold:” ln terms of the effect of the
procurement process on progress and delays; howeuer he investigations focussed on
gaining an understanding of whether the |pr t:ure’ment of sub-contractors affected
progress of the Infraco Works themsel\resJ In ths regard we note that it is quite possible
that the issue of letters of mtent (LOI s) as opposed to formal sub= contracts could lead to

e or\ progress on site. That 15 partlcularly|so because the LOI's

issued by Infraco aII appear ‘to have restricted authorlsed value Ilmlts It is therefore

delays to either a start t;)n , i

important tj understand whether, and in what way, thls process actually affected the sub-
contracts in questlon That informatien | however i€ not available from the audit; nor is it
available from the Infraco Perlod iRep|0rts The audit itself identifies this as a further action
(at page 4 “Further Audlt Reqwrements where, in the last two sentences ‘scope’ and

‘timeline’ |5| drcu sed)

Recommend1t|:on 'that a further audit is carried out by tie (as planned) which goes
towards lE’!Stab'IShlng the timing and details of the various extensions to the sub-
contractor’s letters of intent. That audit should also aim to gain sight of (or retrieve copies
of) relevant correspondence between Infraco and the sub-contractors. That information
should in turn assist in identifying whether this process caused delays to commencement /
progress. Please note however that our initial conclusions in respect of the prioritised

elements indicate that sub-contractor procurement process was not a significant obstacle

to commencement or progress. This is explained in detail within the relevant appendices.

2.5.2 Infraco IDR/IDC process: Following discussions with Damian Sharp at tie, we understand

that the original intent behind the provisions of Schedule Part 14 was that SDS would have
its Inter-disciplinary Design Check (IDC) in place before issue of the IFC; and that Infraco’s

IDR/IDC would occur after that point. That is, Infraco would ‘complete’ its element of the
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design following receipt of the first IFC from SDS. As such, the ‘IDC’ shown in the flow
chart at paragraph 2.2.13 in Schedule Part 14, was apparently intended to relate to the SDS
IDC (not Infraco’s IDC). That said, it was explained that the flow chart could also apply to
the subsequent Infraco design process but in a separate timescale (it is this separate
timescale that needs to be better understood). It was also explained that it was not
anticipated that SDS would update its IFC for subsequent Infraco design input or change
requests. However, it is apparent that this is now occurring such that revised IFC's are
being issued by SDS following integration of Infraco Design; with Infraco submitting
Compensation Event notices under CE(t). We have been l.l__na}-ble to establish where the

Infraco IDR/IDC process sits in terms of the contra_gtua[,tirpélir{!’e.

In addition, we have not yet located wh(;re or 'f |t#s é__xpl_jt::itfg stated, or impliedly included,

/_.-'i 7 LA ) ! g
in the Infraco Contract that the Inf,ré_g:-‘t'_)' D(;Eign has to be in place before construction starts

| e

(this may however fall out of __S__g_tliedtilé Part 14 Part A clause 7). '|H’Hs should be discussed
further to ensure that tie’s pjbsiltitlm_! on this issue is protected. Other related contractual

issues arising,dﬁiinél ourdlScijsmbns with Damian Sharp -iri(.flud_é:_;'

| | | Vs L

a) Does Conph;étldﬁ Event ‘(t)’ relate qul;i-“té___tchg/firsf. IFC in respect of the 112 listed in

the Design” Delivery Programme (tl:urrent]ythe projection is that 262 IFC's will be

issued)? e ‘ U ‘ &

Fa
[

b) How shgfulcﬂ:_l__I!:(;-”'.l‘;_:_er-’h__&inaitfhgf from the development workshops feature in this process?

¢) How/should tK/...\i;ri'E:Iusion of BSC's design in a subsequently revised IFC from SDS be
[ /] |

addrés.f;gd e

Recommendation: further investigation (via tie audit) into the provision of the Infraco
Design and the subsequent timing of the integration of that Infraco Design into the SDS

design.

Recommendation: clarification of the contractual issues raised above.

2.6 Comparison of the construction periods included within Infraco’s

Revision 1 and Revision 3 programmes
2.6.1 Within the individual analysis of each of the prioritised elements, we have undertaken a
review of (i) the delay to start of the relevant structure / element; and (ii) any forecast

delay to the finish of same.
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2.6.2 We have also undertaken a review and comparison of the different construction periods

included within the following programmes:-
a) Infraco Revision 1 Programme;
b) Infraco Revision 3 Step 4 Issue 3 programme; and

c) lain McAlister’s opinion on a reasonable mitigated version of Infraco’s programme

Revision 3 Step 4 Issue 11

2.6.3 The latter review (of forecast delays to finish dates) necessarilyr includes consideration of
any increased activity durations included within the Infraco Programme Revision 3 Step 4
Issue 3. Those durations have therefore been colmpar d)with the Infraco Revision 1
durations. We note however that no |n|format|on has been provided by Infraco which

substantiates the increased duratlon mcluded inthe latest programme -

"dr’nn'm'e
R
264 Availability of acc[urate aSthIlt data is and will be essential tn the successful defence, or

Compilation of as-bu.rlt pro

prosecution,| of any claims and/or counterclalms Whﬂe some as-built information was
made avallaLle by tie's project manrgpment personnel the absence of detailed as-built
data has hindered the current E)lerqse “As such, it is important to reinforce the value of
detailed as-built records and the contemporaneous compilation of a detailed record of as-

|
built progreiss (|d all\,r |n progfamme format).

Recommﬁ.-ndat "t'hat tie allocates a resource (possibly a dedicated resource) to the
compllatlon ‘of an accurate and detailed as-built programme together with evidence files

(which support / validate the entries within the as-built programme).

2.7 Process of review and analysis
271 The following provides a brief overview of the analysis undertaken in respect of each of the

prioritised elements.

? Note: we have used the IM view of Infraco’s programme Revision 3 Step 4 Issue 1 (as distinct from Revision 3
Step 4 Issue 3) due to the fact that the Issue 3 exercise has not yet been completed. As such there may
ultimately be differences between those two exercises which may require to be reconciled in the future.
However for present purposes use of Revision 3 Step 4 Issue 1 provides the information necessary to consider
indicative comparisons.
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2.7.2 Summary programme: a simple summary programme has been prepared for each

prioritised element identifying key facts in relation to ‘A. the IFC Process’; ‘B. the INTC
process’; ‘C. MUDFA / Utilities’; ‘D. Other issues’; and ‘E. Construction periods’. Illustrating
all of the above in a programme allowed us to view the inter-relationship of each of those

issues graphically within the correct timeframe. See example below.

2011 01z
T oa a5 o6 | o7 [ 08| 09 [0 [om|eiz[oi3] o cis]ais [ o7 |18 o1 a0 (021 022
Fiamld|JAS ORI [Fuja ML | IS 0[N D) [FMam 2|4 [a SO D|J [Fimpai | JajsI0iND J [Fmalls J 4s ojNio:
Tl 1A4 Lindsay Road RW - W1 ———— o R

Task Name 2005 2009 | 010

1

2 = A IFC Process | |
3 Pranned 0

| Actual

s Delay to IFC

B Exsting services drawing updated

T = B. KeyINTC's

B =/ INTC 264

] Period for Estimate

L] Infraco culpability for delayed Estimate

=/ NTC 252

12 Period for Estimate

13 Infraco culpability for delayed Estimate

14 50.13 msued foRl nic 264 & 282

15 | C. MUDFA | Utilities

16 Panned MUDFA, 7 utiny complsbon (a8wing nfraco o commence) 310 g 310 |
" Delay to MUDFAubities completin T ; |
1% | Actusl ! Forecast UUDFA completion (afowing infraco to commence) i |
19 Delay to MUDFAutilities completion i I ; K I I v o i
20 Next MUDF Alutility miiestone - Lind Rd West 1204 | 12!04 |
21 et MUDF &utiity misstons - Lind Rd East i L s Q:, ms . |
2 Delay to MUDFA/utiiities completion 1304 () 01708 |
3 Balance of MUDFAAutiGes D106 g5y 0106 |
= s ol A e 4
F-3 = {1) Sub-contractor Procurement
28 282 Requasl

27 282 Approval

L0l to McKean (imed o mobigation and enabling al TPB), extended on
2SDN0G bt not clear if this relates to RW

-} (2) WPP _ not yel n place
30 (33 DR/ DC proceas - not yet in place
| (4) FP Licence
32 | (5} Audef] banet made avaiable by FP
3 | = E Construction Periods
BN Rev.1 duration
5 =/ Rev.] Slep 4 Issue 2 duration
% | Period 1
37| Period 2
38 a3 Slep & lsue 1 Mtigatsd curaton

[ ] |
2.7.3 ‘A. IFC Process’>planned and actual IFC issue dates were plotted in respect of the key IFC's
| A

N

for the relevant structure or element. Where a delay was incurred to the IFC, information
was sought in respect of the cause of that delay. At this stage mainly anecdotal evidence is
available as to the possible causes of said delay (please refer to section 2.2 above). Delays

were indicated by a yellow bar (indicating culpability for IFC delay has to be firmed up).

2.7.4 ‘B. INTC Process’: information was obtained from tie project management personnel on

the key INTC’s which were thought to have affected commencement and/or progress.
Information was then sought in respect of the key stages in the INTC process including
notification date, date Estimate required, date Estimate submitted (if at all) and dates of

any applicable 80.13 or 80.15 instruction. Culpability for delays through that process was
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categorised on the basis as set out at section 2.3 above. Blue bars indicate Infraco

culpability; Green bars indicate tie culpability.

2.7.5 ‘C. MUDFA/Utilities’: dates of planned and actual MUDFA and/or other utility completions

were plotted. Culpability for same was indicated. Again, blue bars indicate Infraco

culpability; green bars indicate tie culpability.

2.7.6 ‘D. Other issues’: where possible the sub-contractor procurement process was tracked

through the various stages including (i) clause 28.2 & 28.4 requests and approvals; and (ii)

issue dates of letters of intent. Milestone dates were inserted for each.

2.7.7 ‘E. Construction Periods’: where possible each chart contalns details of the following

constructions periods: (i) Revision 1 programme (n) Rewsujn 3 Step 4 Issue 3; and (iii) IM

1 |
mitigated version of Revision 3 Step 4 I55ue i1[| ol ThIS again allowed us to present a

graphical representation of the res ectlve durations within the corredt timeframes. An

'tart Lmd delays to finish was then qndertaken — that process

being mformed by mformatlon prowded by, and dlscussmns W|th tie personnel.

2.7.8 ‘F. tie position on /area availability’: conmderation has -also been given to the question of

assessment of the delays to

|
area avallablhty That is, when in, tle 3 oplnlon Tnfraco could / should have commenced
works in certain areas. jl'hls "nl)tte[ was discussed with the respective tie project

management personnelin order; te--arrl\.re at an opinion on same.
a2z feAl T/

279 Thereafter,!withilL sectlon ‘G. Conclusion’, we have summarised our opinion, based on the
informafilcirj al\fL__ilLb'l'e, as to the (i) the significant events/issues affecting commencement
and/or -._grog"ress; (ii) concurrent issues/events which may have occurred; and (iii)

consideration of any events which would likely be considered to be the dominant cause of

the delay to that element or area.

% gee footnote 9 on page 12 above
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Section 3 ‘Sections A & B’ - Conclusions arising from current

analysis

3.1 Generally
3.1.1 Section ‘A’ is defined within Schedule Part 1 as “means completion of the Depot (including
energisation) and the first Tram delivered to the Site and assembled and the completion of

all tests required by the Employer's Requirements in relation to that Section”.

3.1.2 Two prioritised elements relate to this Section, being (i) the 'Depot Building’; and (ii) ‘Roads

& Track — Depot’. We note the following in respect of each

3.2 Section 6 " | [}/ V
/
3.21 Section 6 Depot Building: please ,fefer to A[Jpendlx 16 attached. The table below

summarises the respective start / flnrsf} dates and activity duratlons Tlthln (incl. delays

between) the Revision 1, Rewsmn 3 %nd IM mltlgated Rey 3 prﬂgrammres,.

— b /
- .\ /5* / /__- Il

[ J ‘ ‘
/

Re\r.l Rev.3 Issue 3 Delay B IM Mitigated Delay
Rev.3

Start 27/06/2008 | 07/04/2009|| (40.57 wiks}| 07/04/2009
Finish 01/06/2010 | 16/06/2011 || 54.29wks| | 31/12/2010 | 30.43 wks|

Cal. Duration| 100.71wks | 114.43wks/ 13.71 wks 90.57wks | -10.14 wks

Our conclu;tar{ef'ny respect of delay incurred to this structure can be summarised as
| ) J.’I m—r
follows:- _ |

| S S
(i) | ‘Significant’ issues/events: the significant issues affecting commencement of the

\e;rthworks were (i) water main diversion; and (ii) INTC 187. The delay due to water
main, causing delay to access — 01/08/08 (planned start) to 18/02/09 (when
material start should have commenced). 35 week delay (tie culpability). INTC 187
(delay in provision of Estimate) appears to have caused a further 6 week delay to
the earthworks (Infraco culpability). Thereafter there are questions surrounding
Infraco performance in earthworks operations, commencement of foundations and
steelwork — causing a 16 week delay to foundations and steelwork. For the most
part, excluding the water main, these appear to be Infraco culpability. That said,
issues such as increased workscope in terms of earthworks volumes and
foundation increased scope must be taken into account. Split liability for this 16

weeks period.
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Note: the above is slightly different from previous information supplied to us. That
is, previously we understood that tie’s position was that partial access was
available on or around late 2008 (i.e. prior to the completion of the water main).
The above however is the explanation we have recently received. If however the
earlier tie position is correct the balance of culpability shifts more towards Infraco
as a result of a failure to commence earlier. The measure of the shift in culpability
is likely to be in the region of 6-10 weeks.

(ii) Concurrent issues: there is a question of the completion of the water main

diversion (to 05/05/09) being concurrent. This howe/v;er'__imas not seen as critical to

the building. No doubt Infraco will however '_fe'cu,s?_ofn this and the time periods

()

P ,'_'I TR ™
LY/

(iii) Considerations of domlnance water main work WIII be difficult to argue as being

taken by tie for issue of TCO’s.

anything other than domlnant untli 18/0%[09 (but see note above) Thereafter, the

delays to commencement 01& earthworks foundatlons and teel\nfork are critical.

of
(iv) As such),z(jur\.:qﬁr".rent ;QPIDIOD on allocation of cul’pablll Jan be summarised as
i /"\.I | | l\ =

follows:-|

Opinion on Opinion on
tie Infraco
culpability culpability

Range of 25 | Range of 6 to 16
to 35 weeks weeks
Delav up/| Range of Range of
week delay.--j_Thls may have been caused by | 0 weeks to 8 weeks to
I-"'Iate J’oéurement of steelwork (hence lower 8 weeks 16 weeks
|" ia_J___ |t:n‘ 0 weeks); but some allowance may
| also be due for increased earthworks and
foundation work (need more detailed as-
built data to conclude). There is also a
further risk regarding Depot doors.
Lower limit: 25 weeks 14 weeks
Upper limit: 43 weeks 32 weeks

3.2.2 Section 6 Roads & Track — Depot’: please refer to Appendix 17 attached.

Our conclusions in respect of delay incurred to this element can be summarised as

follows:-
(i) ‘Significant’_issues/events: There appear to be five main issues affecting this
element. Those are (i) the water main delay; (ii) INTC 187; {iii) the delay to issue of
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the Roads IFC; (iv) delay to drainage design; and (v) delays to the OLE foundation
design. The delay due to water main, delayed access to the site — from 01/08/08
(planned start) to 18/02/09 (when material start should have commenced). 35
week delay; tie culpability. INTC 187 (delay in provision of Estimate) appears to
have caused a further 6 week delay to the earthworks; Infraco culpability.
Thereafter there are questions surrounding the production of the Roads IFC and
drainage design. This was not issued by SDS until 14/08/09 (52 weeks later than
planned — albeit that the 41 week delay to commencement takes up the majority
of that delay). This needs to be audited and analysed

(ii) Concurrent issues: there is a question of the fmat completlon of the water main

diversion to 05/05/09, being concurrent |Wlth other issues above. No doubt Infraco
will focus on this and the tlme perlods taken/by tie for issue of TCO’s. Infraco
culpability in respect of the OLE”foundatlons design may yet proTe to cause further

delay to progress {those delays however ha\.-'e yet to. unfold) This should be

monltored closel{( \na as- bUIIt programme collatlon and ot l t|e audits.

| (
(iii) Con5|derat|orrs of domlnance water mam work wlll Iae dlfﬁcult to argue as being

anyth||ng other than dominant untrl 18/02/1)9 (as it restricted access to the whole

site until mid February 2009) Thereafter ‘the delay to issue of the Roads IFC is

likely to feature mgnrﬁCahtly |n any delay analysis. Culpability for this delay may

well rest W|th SDS (emeabIe under CE(t) or (u); but may also relate to Infraco
fallTre t‘o'manage‘SDS) Risks remain that CEC was complicit in delay. Overall delay

16 this |element and Section ‘A’ in particular however linked closely to completion

|'of..--"':Dnipot Building (which at present is the longer more dominant string of

'aictivities).

3.3 Conclusions in respect of Sections A & B
3.3.1 In light of the above, we summarise our current opinion in respect of Sectional Completion

Date ‘A’ as follows:-

(i) Sectional Completion Date ‘A’ ‘time’ implications: Potential tie liability:-

a. Lower Limit: 25 weeks.

b. Upper Limit: 43 weeks.

J086-812 Ver00 Page 18 May 2010

CEC00339085_0021



tie Limited, Edinburgh Tram Network
Report on investigations into delays incurred to certain elements of the Infraco Works /
/

‘Sections A & B’ — Conclusions arising from current analysis

Note: in terms of Sectional Completion Date ‘B’ please refer to IM email of
04/03/10. That confirms the following “The programme logic models the
requirement to have the track sections 5C and 7A complete to achieve the Section B
date. On that basis the late completion of the A8 Underpass and the groundworks
at the Gogarburn Landfill Site project the Section B date to 15 February 2012.
However, we have previously been advised, in discussions with tie’s E&M and
operations staff, that the actual requirements of the test track is approximately
1km of live track running from the Depot. Having discussed this with tie’s PMs it
would appear that a suitable length of track can be_a_:qﬁstructed by January 2011.
The track section 5C running through thgf.q& und?fpéss and to the south is not
required for the test track. Prow'ding tf'fé croﬂt[r's]ctor,makes a concerted effort to
carry out the landfill site works m the Spring,- Summer and Autumn of 2010, while
at the same time progresses track conltruct;on in the adjace'nt sections of the
route, there shouf'd be no fmpedfment to havmg the test. track =relady within 28 days

Depot ” This however-s, dependent on Infraco resolving

of the comp."etfon of the

the Iandflll S|t|e Within the timescale requlred to suit the above

(ii) Sectlo aI ‘TlnanC|aI’ |mp||cat|0ns in terms of site prelims it is noted that the

majorlty of the ‘time’ |mpl|t]:at|0ns above relates to delayed access to the area. As

such, sub- contractor ‘Sectlonal' time related costs should not have been incurred
by Infraoe 1:0 any great extent if at all. Infraco ‘sectional’ costs'* are likely to be

related to Sectlon A dedicated management resources. On that basis, we note the

..-foﬂowm,g
'ai.' Lower Limit: Infraco costs 25 weeks; sub-contractor costs 6-10 weeks.
b. Upper Limit: Infraco costs 43 weeks; sub-contractor costs 14-18 weeks.

3.3.2 In terms of the current projected delays to completion of this Section, we note that within
the Revision 3 programme Infraco has increased the projected duration of the Depot
Building works by approximately 14 weeks. No substantiation has been provided by
Infraco is respect of same. In our opinion no further time should be awarded to Infraco for
increased durations until such time as the relevant substantiation is provided. This is

particularly relevant in light of the current views on potential mitigation and/or

11 . - x
Overall ‘Project’ related prolongation costs are reconciled
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acceleration measures'”. That said, tie should consider when it needs to have the Depot
and Test Track complete. If, for example, Section ‘C’ is significantly delayed, there may be

little benefit in expediting the Depot completion at additional acceleration cost.

2 Jain McAlister’s previous opinion on the Infraco Revision 3 Step 4 Issue 1 programme was that time (in the
region of 10 weeks for the Depot Building and 23 weeks for the associated Roads & Track) could be saved.
Please note, that where any of those measures are deemed to be ‘acceleration’ there may be costs
implications for tie attaching to same.
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Section 4 ‘Sections C & D’ - Conclusions arising from current

analysis

4.1 Section 1

41.1 Appendices 1 to 8 attached contain the current analysis and conclusions in respect of the
following Section 1 prioritised elements:-

Appendix Section Description of area / structure
Priority Level 1 Elements
1 1A4 | Lindsay Road RW -W1 A
2 1A4 Road and Track z,/,‘- NI |
3 1A3  Victoria Dock Bridge - 16/ “|/ /) ] /‘
4 144 | TawerPloce Eiidegt s17l, [ [h =
5 1A1  Road and Trarck/ g ‘
6 1B Road and Track " 1 ks )
7 1C2 Road anql f}ack % = [ N J
8 15'_3“,,\_ Roadiagd Trzl;k [ ,f"f N ] ‘ g
P '|| A -~ | / P
4.1.2 From the att ched it rfs ewdent that the dor(ﬁmant éelay’s to commencement (and
completion) CI |rfcermed|ate sections 1A, le@l 10 remam with the utility completions in
r') L~ '|r o
each of those areas. The extenjl T:f thesefdelays renders this Section the dominant
sequence of activities whlci} contin e tc drlve Sectional Completion Date ‘C’. That position
remains true wI\ether obser/\?lng“tﬁe Infraco Revision 3 programme or lan McAlister’s
, (P X yd
Revision 3 IFSU ﬂ m|t|gat|0n exercise.
A 4 /

4.1.3 In terms (?/f‘de]l Ay and consequent (mitigated) completion, the latest intermediates sections
are 1B and 1C2 Road & track. The projected mitigated dates are June and August 2012
respectively. Please refer to report section 4.6 for our conclusions in respect of the effect
of the above on Sectional Completion Date ‘C’.

4.2 Section 5

421 Appendices 9 to 15 attached contain the current analysis and conclusions in respect of the

Section 5 priority ‘1’ elements; Priority ‘2’ elements are contained within Appendices 20 to

26, as follows:-

Appendix Section Description of area / structure

Priority Level 1 Elements

9

5A

Russell RD RW - W4
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Appendix Section Description of area / structure

10 5A Murrayfield TS RW - W18

11 5A Roseburn Viaduct - S21A

12 5A ‘Baird Drive .Rétaining Wall-wg¢

13 . 5A Balgreen Road Bridge - S22A Incl. Balgreen Road Retaining Wall
W9; including Balgreen Road Bridge - S22B

14 5C A8 Underpass - W28

15 5C Depot Access Road Bridge - 532

Priority Level 2 Elements

20 5A Russell RD RW - W3

21 ~ 5A  Murrayfield TS B

22 5A Murrayfield Stadium Underpass s21¢” ‘/'

23 5A | Water of Leith Bridge - S21 7 /| |'

= SB s e Bndge 52§ }J ’; / >

25 58 Road and Track; /| '-'] _ '\f,

26 5C Road and Tracl( ) _,:

( | L1 4/
Vo

: ] J
4.2.2 The analysis of the above con‘ljrmis hat Bt/l))TOJECt Ievel the delays mT red in this Section

of the works (alt}fOUgh/s;gmﬂ({é)i) are subsumed by ;he Fnbre ,] @Lnﬁve delays incurred
/ /

>
/_‘. | /

25 “\ l /

within Section/1.| | | | — ? _/-"
/ .'I |~ =) | -
V)~ ~ )V
4,23 That said, the 5releme\nts ({Iearly identify considerable periods of

lanal\('s.ls of those Sectlop
concurrent delay at an mterm ’dlaq ‘qe’é‘tfen level. Infraco culpability throughout this

Section is significant. tiec ablllty |s‘ so present.
1 / ) (
| | " “\ |

4.2.4 This analyﬂl ‘ ‘ai Iso ralsed significant questions in respect of the timing and/or

LW /

de5|gn process.

managecﬁent
| /r
4.25 As note\d af paragraph 1.2.4, maintaining this form of record and analysis will enable tie to
properly assess, and where necessary defend, claims for additional payment from Infraco
and/or its sub-contractors at Section and intermediate section level. It may also assist tie

in informing strategy in relation to its relationship and dealings with SDS.

4.3 Section 7
43.1 Appendices 18 and 19 attached contain the current analysis and conclusions in respect of

the following Section 7 priority ‘1’ elements:-

Appendix Section Description of area / structure

Priority Level 1 Elements
| 18 I 7a Track - Section 7
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Appendix Section Description of area / structure
19 7b Gogarburn RW - W14/W15

4.3.2 Similar comments apply here in relation to Section 7 as are made at paragraphs 4.2.2 to

4.2.5 above (re Section 5).

4.4 Consideration of position adopted in the ‘MUDFA Rev.8’ adjudication
4.4.1 During the ‘MUDFA Rev.8’ adjudication process, a report was produced by Acutus® which
concluded that “... it would appear to be possible to mitigate all of the MUDFA Revision 8
projected delays to the extent that there would be no requfrer’?'?fp}t to extend any of the four

Sectional Completion Dates”™". = |

4.4.2 It is acknowledged that, on the face of lt /the cor]nmentsf made above in the MUDFA Rev.8

adjudication report may not appear to bé» consjstent with our opinion on the delays to

—

Section 1 and the culpability for saq‘le (qveh after mitigation). It is- tﬁeTfore necessary to
\] ‘

w

explain how the two posﬂ;uony’/eed [to;be reconciled. ]

_J_./" \ /

A~ [ |,
/

4.43 The ‘MUDFA Fiev Y aquudlcatmn focussed on prmed:ed delgys to the completion of MUDFA
works as at TS Ma’rch 2009 When comp,aréd ,to the Infraco Revision 1 Programme

1:he following delays to the MUDFAworks were forecast to occur:-

// e _‘;
{ ~

‘assumptions’,

1 2 §i e |

Int. Revisionl MUDFA Rev.8 Delay
Section Prog.Da (wks)
1A 31/10/2008] -17/12/2009 | 58.86
1B {01/08/2008| 24/09/2009 | 59.86
1c [ |31/10/2008| 18/12/2009 | 59.00
10 | |19/12/2008| 25/09/2009 | 40.00

4.4.4 It was against the background of those delays (circa 59 weeks) that lain McAlister’s
‘MUDFA Rev.8' report was drafted. Since that date however, the completion of the
MUDFA works, within Section 1 in particular, have been further delayed, to the extent that

the following delays (shown in columns 7 & 8 below) were forecast as at April 2010:-

** Report Ref. J086-209 dated 5 May 2010 entitled “Expert Report regarding Estimate in Respect of INTC No.
429 MUDFA programme Revision 8 Delay and Disruption Resulting from Incomplete Utility Works”
= Paragraph 6.3.1

J086-812 Ver00 Page 23 May 2010

CECO00339085_0026



tie Limited, Edinburgh Tram Network
Report on investigations into delays incurred to certain elements of the Infraco Works /
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1 2 3 4 5 6 7 8 9
Int. Revisionl MUDFA Rev.8 Delay Rev3Stepdissue3 Delay in weeks Increase in
Section Prog.Dates Dates (wks) B Range from to [Rev.1 to Rev354i3] M delay (wks)
1A 31/10/2008| 17/12/2009 | 58.86 02/03/2010 [13/12/2010 69.57 110.43 51.57
1B 01/08/2008| 24/09/2009 | 59.86 01/07/2010 99.86 40.00
1C 31/10/2008| 18/12/2009 | 59.00 07/05/2010 [04/11/2010 79.00 104.86 45.86
1D 19/12/2008| 25/09/2009 | 40.00 30/01/2010 |08/02/2010 58.14 59.43 19.43

4.45 That is, the overall projected delays to MUDFA works in Section 1 increased to circa 110
weeks. That is, an increase of up to 52 weeks beyond those forecast in the ‘MUDFA Rev.8'
programme are expected (see columns 8 & 9 in the table directly above). It is this Section

that drives Sectional Completion Date C (see comments in repoftfisection 4.1 above).

4.46 lain McAlister’s mitigation exercise on the Re\.-‘lsmna 3 (Step 4 Issue 1) programme

indicated that mitigation / acceleratlon coutd brmg ttle prOJected completion date forward

to circa July / August 2012, That equates to an"overall delay in the region of 73 to 77

weeks for Sectional Completlen Date|C.| As noted, that delay |s‘ dnveJ‘u by the dominant

] ;gate LS’EC‘I:IOI"IS 1A, 1B &l 1C |n pdrpéular} The difference

delays in Sectlon - (mter"

between the mcreased MUDFA delays (of up to 52 waeks) and the mitigated delay to

Sectional Completmn Date C (of 73 to 77 weeks) appears to have been brought about by

the introduction of different Traffic Mana_ emEntphasmg within Section 1 (together with a

degree of increased workscope a|s L J’esult of INTC’s). This has increased the effect of the

critical MU DFA/ utility. delays |n Sectlon 1 by circa 21 to 25 weeks. We are aware that this

.~|/

is presently, bfmg revrewad b\f tle Blair Anderson and lain McAlister but the indications at

present are theLt ac summer 2012 completion still appears achievable'’. On that basis, the

1>
risk for/ tth q\:erall period appears to remain with tie'® (albeit that the current exercises

|
being uhd’ertaken by tie in respect of TM phasing may well inform a further reduction in

the current projection of forecast delays).

12 Including the joint ‘mitigation’ review with Blair Anderson. That review appears to have taken intermediate
section 1A off the critical list; but maintains the criticality of intermediate sections 1B & 1C. That exercise still
indicates as a forecast completion of summer 2012.

'® Email from Acutus (IM) of 4 March 2010 timed at 19:17hrs refers

Y That clearly will require Infraco’s cooperation / engagement in adopting the relevant mitigation

'8 Unless it can be proven that BSC's phasing and durations shown in the Rev.0 and Rev.1 programmes were
always unachievable and that this is therefore an Infraco error. That however may be a difficult argument to
prove.
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4.5 Consideration of tie position re lack of early progress on ‘off-street’

works by Infraco

451 At a meeting held on 5 May 2010 tie reiterated its concern that the focus on dominant
delays to MUDFA / utility works in the ‘on-street’ Section 1, would mask the effect that
Infraco’s lack of early progress on the ‘off-street’ Sections has on the programme for the
‘on-street’ sections when they become available. In particular, tie noted that had Infraco
progressed the ‘off-street’ sections earlier, resources which now remain engaged on those
delayed ‘off-street’” works, could/would have been applied to the ‘on-street works’ as
those workfaces became available. Had that occurred, tie wnuid have expected the ‘on-

street’ sections to be completed earlier than currerfﬂi; p’lf_a'\nh_ed.'
[ -1 I..' .’ '| 1

4,52 This has been discussed with lain McAhstec in c:'rderlto understand what effect the above

has/had on the collective dlscussmns on potentml mitigation which has been developed by

lain, Blair Anderson and tie over recent \lvee’ks In partlcular we dlscu sed the assumptions

and constraints conmdered' r_rr /apphed when carrying out the mltlgatlen exercise(s) on the

Infraco Rev.3 prograrﬂ me(s) - \ )

L~

453 Initial indicati ns are that any resource censtralntSfprewously applied by Infraco on the
|-

‘on-street’ sections were removed |d rmg the mltlgatlon exercise, to the extent that

resources are no longer drm‘ing the mltlgated programme(s). As such, the degree to which

this partlcular tleuconcerri a{'fects the overall Sectional Completion Date C is thought to be

minimal. | , i

4.5.4 That sa?"id{___,this Lmatter can be further considered during the completion of the current

mitigatibn’téview of the Infraco Revision 3 Step 4 Issue 3 programme.

4.6 Conclusions in respect of Section C& D

Questions of ‘criticality’, ‘"dominance’ and ‘significance’

46.1 One of the key issues which we have had to consider when arriving at our opinion on
respective culpability for delay to Sectional Completion Date ‘C’ is what effect the delays to
the constituent elements have had on this sectional date. In particular, we considered how
a third party tribunal would analyse same. In so doing, matters such as criticality,

dominance, significance and the like are of paramount relevance.
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4.6.2 In the present circumstances, we consider that the magnitude of the early and ongoing
delays to the MUDFA and utility works renders arguments about concurrent (critical) delay
more difficult to prosecute. This is particularly relevant to the respective delays evident in
and between Section 1 and Sections 5 & 7. Whilst there is clearly Infraco culpable delay
within Sections 5 & 7, the project critical path remains firmly fixed within Section 1

(intermediate sections 1A, 1B & 1C in particular).

4.6.3 Previous discussions have focussed on recent case law' which lends support in certain
circumstances to a process of apportionment when considering culpability for delay and
extension of time. The difficulty which in our opmlon WI|| be faced in tie presenting a case
on the basis of ‘apportionment’ however is that/ the pal‘tlcular judgement in question

focuses firstly on a test of domlnar}Ce | When- (-:on5|der|ng the application of

apportionment (if appropriate), the court went mn to note that “:‘ength of delay” and the

pER were factors which must

be considered. Each of t__l;]eéé:_thfree factors™ pose signiﬁt;fant-ho rdlc'esifq[,.iie to overcome.

4.6.4 As a consequence at Sectlonal Completlon Ie\.rel it remalns our opinion that Infraco will be

excused for delays mcurred up to circa 73 77 weeks (for Sectional Completion Date C) —

please refer to” paragraph 4.4.6 above The measure of that delay however is dependent

causative “significance of the _e:uent.‘i; for -!the,- Works as a whole

upon Infraco |mplementat|on of rhmgatlon and/or other acceleration measures which

could be adopted to I|m|t the de1ays actually incurred.
[ 2

4.6.5 Those dela{/s:d|0L||Id also gwe rise to project level prolongation costs. The measure of
prolongatlslofn Fo_sts to which Infraco may be entitled however, is not necessarily inextricably
linked to the period of extension of time to which it is entitled. Matters such as

concurrency and causation of the particular loss claimed will feature in any analysis of

entitlement to additional payment.

4.6.6 In this regard, at Section and intermediate section level in particular, there is considerable
evidence of Infraco culpability for delay in Sections 2, 5 & 7. Whilst this may not translate
into a disallowable period of extension of time, it does / should preclude both Infraco and

its sub-contractors’ from an entitlement to recovery of the prolongation costs incurred

** City Inn Ltd v Shepherd Construction Ltd [2007] ScotCS CSOH_190 (30 November 2007)
e Paragraphs 21 and 157 of the ‘City Inns’ judgement refer

G Paragraph 158 of the ‘City Inns’ judgement refer

Zije. dominance, length of delay and causative significance
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during those periods of culpable delay. Much will depend on the nature and type of costs

claimed or yet to be claimed.

4.6.7 In relation to Sectional Completion Date ‘D’ we have assumed for present purposes that
this will be 6 months after the Sectional Completion Date ‘C’ (acknowledging that tie may

wish to take a view on whether this 6 month period can be reduced®™).

Robert Burt John Hughes

Dated: 12 May 2010 [ "'[_ M

= Particularly if the off-street section can be completed significantly earlier to allow driver training and system
testing to begin earlier
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Edinburgh Tram Project — Infraco Contract
Expert Report in respect of INTC 429 — MUDFA Rev.8 Estimate

LIST OF APPENDICES

Description of area / structure

Lindsay Road RW -W1
Road and Track
Victoria Dock Bridge - S16

' Tower Place Bridge - S17
' Road and Track

Road and Track
Road and Track

Road and Track

" Russell RD RW - W4

Murrayfield TS RW - W18

" Roseburn Viaduct - S21A
' Baird Drive Retaining Wall - W8

[ Balgreen Road Bridge - S22A Incl. Balgreen Road Retaining Wall W9;

including Balgreen Road Bridge - S22B
A8 Underpass - W28

Depot Access Road Bridge - $32
Depot Building

~ Roads & Track — Depot
 Track - Section 7

Gogarburn RW - W14/W15

' Russell RD RW - W3

Murrayfield TS
Murrayfield Stadium Underpass - S21C
Water of Leith Bridge - S21E

- Carrick Knowe Bridge - 523
' Road and Track

Appendix Section
Priority Level 1 Elements
1 1A4
2 1A4
3 1A3
4 1A3
5 1Al
6 1B
7 1C2
8 1C3
9 5A
10 5A
11 5A
12 5A
13 5A
14 5C
15 5C
16 6
17 6
18 7a
19 7b
Priority Level 2 Elements
20 5A
21 5A
22 5A
23 5A
24 5B
25 5B
26 5C

Road and Track

J086-209 Appendices
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1A4 Lindsay Road RW - W1

| Task Name

2008 2009 2010 2011 | M2
@3 |04 Q5|06 [ Q7 | Q3 | Q9 Q10 | 011/ Q121013 [Q14 Q15| Q16 | Q17 | Q18 | Q19| G20 | Q21 | 22
, FIATTI [TJATS OIND [ F AN I ATS OIND [P AN T | A SIONID] I [FAM[I T ASIONID 3 |FHA|M|_JW}@.-_D
! LI e EEEEm——<C || — —_—
> A R ProeTss s FERe
3 | Planned
4 | Actual
5 | Delay to IFC
5 | Existing services drawing updated
7 = B. KeyINTC's
] = INTC 264
9 Period for Estimate
10 Infraco culpability for delayed Estimate
11 = NTC 282
12 | Period for Estimate
13 Infrace culpability for delayed Estimate
14 80.13 issued foR intc 264 & 292
15 | - C. MUDFA I Utilities
16 | Planned MUDFA, / uliity completion {aBowing infraco to commence)
17 Delay to MUDFA/utilities completion
18 | Actual / Forecast MUDFA completion (allowing Infrace fo commence}
19 | Delay to MUDFA/utitities completion
20 Nexd MUDFAlutility méestone - Lind Rd West
21 Next MUDFAJutility miestone - Lind Rd East
2 | Delay to MUDFA/utilities completion
23 Balance of MUDFAJutiities
24 = D. Other Issues:
25 = (1) Sub-contractor Procurement
26 28.2 Request
27 28.2 Approval
28 LOI to McKean (Bmited to mobilsabion and enabling at TPB); exterded on
25/089/09 but not clear if this relates to RV
29 | (2) WPP - not yet in place
30 | [3) DR/ IDC process - not yel in place
3 | [4} FP Licence
32 | (5) Add'l land made available by FP
33 - E. Construction Periods
34 | Rev.1 duration Y ————="17i08
35 | = Rev.3 Step 4 Issue 3 duration
- Period 1 07112 e
37 | Period 2
38 | Rev.3 Step 4 lssue 1 Mitigated duration

IFC Process: Initial IFC issued on time (planned 30/09/08; actual 30{09)'03} Subse&ue

IF(’:’ 5/ ss'uld"éls follows:-
mvals Ifacker provided; not clear if this is a formal IFC. There is

or anuther breach by InfquO' /

) Potential reasons |n|:|ude :

e

{ I | J
Potential delay by SDS/tie; !nfra-:o [T'hls m‘ay have, »inﬂuenced delay to commencgrrjenL much depends on the contemporaneous knowledge
\

Key INTC’s: From the information pru\nded |,t appears that Infraco issued 4 pu, 1NTC's agaluﬁt thls structure. INTC's 129, 292, 085 & 264 refer [Complete

data on INTC’s awaited]. Of the aforemeniloned it appears likely that rN'l“C 292,(Addlt|0nal Ramp / Steps at Lindsay Road RTW) & INTC 264 (Section 1A4
— groundworks) materially affected Infraco’s ahility to commence v»llorks m aé‘cordance with the Rev 01 programme. Both were the subject of an 80.13

|
31):10[983 MUDFA / utilities works in association with Lindsay Road RTW's were partially completed to allow

18 .Oﬂ_:_l,[}.’ ‘MUDFA / utilities work beyond that date are forecast to complete as follows:-

We understand that an actual start on RW1A and RW1c was achieved on or around 17/03/10. This start was not dependent on any of the foregoing
utility diversions. We are advised that a start of those structures could have been made on or around 07/01/10 (upon execution of the FP
agreement). [t appears therefore that the delay from circa 01/02/10 (allowing a reasonable period for mobilisation) to the actual start of 17/03/10

Delay by tie; tie culpability Note: tie restricting Infraco access to this area pending resolution of the Infraco IDC certification process (see below).

A.
(i) ‘Existing services drawing’ updated 26/01/09. This does not appear |n the! J\ppl l
no information presently available to inform culpability for, delay {seg Preamble
a. Late issue by SDS (CE(t)); _!' J[ S
b. A material breach by SDS (CE {u}); = L T ‘ A
c. Atie Change; S i ?
d. Afailure of Infraco in respect of its managem itof %DS
e. Arequirement of FP for which. tlerlll bear e ponsnbnlitsr
about MUDFA/utility works in thls area] J (g i
B.
instruction on 19/03{10 Details as fD||DWS< o | ,l =
C \_
C. MUDFA / Utilities: Planned completio
commencement at chainage 0-230 as I
a. Lindsay Road West [12!04/ 10] 3* accessto chainage 0-500 on westbound lane works;
b. Lindsay Road East (oafasﬂo}, A ]
c. Balance of MUDFA / Utllltle works (01/06/10 — MB believes this may be 01/07/10).
would be to Infraco’s account. Delay by Infraco.
D. Other Issues:

1A4 Lindsay Road RW - W1
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(i) Sub-Contractor Procurement: Mo formal sub-contract has been put in place for this section. It is also not clear whether any informal (LOI) is in
place for road works in this section. LOI to McKean of 04/08/08 does not appear to cover 1A4 Lindsay Road RW; extended LOI issued 25/9/09
but scope not clear [subject to future tie audit]. Delay by Infraco. Infraco culpability.

{ii) WPP Process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by Infraco. Infraco culpability.

{iii) IDR/IDC process: IDC not yet in place. Infraco programme of 18/12/09 does not contain details for this structure. Infraco delay. We understand
that tie was restricting Infraco access to this area pending resolution of the Infraco IDC certification process. Contractual position not yet
resolved — see Preamble.

(iv) EPA Licence: Notin place until 07/01/10. This would have been an obstacle to commencement. Advised that delay arose from failure of SDS (or
a failure of Infraco to manage SDS?) to provide ‘Category 2' design calculations for ramp at TPB. SDS subsequently revised design to remove
ramps as it could not satisfy FP as to suitability of design. This would have been an obstacle to commencement. It is understood that execution
of this agreement on 07/01/10 allowed Infraco access to commence RW 1A & RW 1C, Delay by SDS (possible material breach — excusable
under 65({u}); but possibly Infraco in failing to manage SDS [no evidence]. SDS or Infraco culpability.

E. Construction Periods:

1A4 Lindsay Road RW - W1
F - Dela sated Dala

Start 31/10/2008 | 07/12/2010 | 109.57 wks| | 05/07/2010 | B87.43 wks|
Finish 17/06/2008 | 07/08/2012 | 163.86 wks| | 24/06/2011 | 105.29 wks|
Cal. Duration | 32.86 wks | 87.14 wks | 5429 wks| | 50.71wks | 17.85 wks|

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A4 as 01/03/10 to 05/07/11
respectively. That equates to a period of 70 weeks. No specific identification of RW.

(i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 3, MB mitigated
programme and MUDFA [ Utility dates listed above.

Delay to start is therefore forecast to be a range between 87 weeks (05/07/10) and 109 weeks (07/12/10). Note however that the RW may

have commenced on 17/03/10 (a delay to start of 72 weeks). Primary causes of delay to start as follows:-

A. IFC process: The initial IFC was on time; planned date was 30/09/08; the actual was 30/09/08. Subsequent IFC dated 26/01/09 was 17
weeks late, It is unclear as to whether this would have been material. There is no information presently available to inform culpability for
delay to this subsequent IFC. Unless there is proof of Infraco breach, it may be a CE under either 65(t) or (u) (but uncertain).

B. INTC's: Delays by Infraco in the submission of Estimates. Delay up to 19/03/10 when tie issued clause 80.13 instruction (note tie
responsible for standard 18 day Estimate period — see CE(x).

C. MUDFA / Utilities: Planned completion 31/10/08. Partial completion at Lindsay Road RTW's as at 18/01/10; further release of areas as at
12/04/10, 03/05/10 and 01/06/10. Delay by tie; tie culpability.

D. Other: ’
> Sub-Contractor procurement: No formal sub-contract has been put in place for thls ’sectlun It is also not clear whether any informal

(LOI) is in place for road works in this section. Delay by Infraco. Infrqxolculpabligtf Effect of this is not clear — it could be a hindrance
to progress — but details not available to establish scope of work under McKean LOl,
» WPP process: Not yet submitted (as advised by MB). Thls caqld be an qbsfacle' to commencement. Delay by Infraco. Infraco

culpability. Unlikely to have significant impact; 7o M | \ y

> IDR/IDC process: IDC not yet in place, tie restrlctlng,lnfraco access. to thls area pending resolut:on of the Infraco IDC certification
process. | J= “ 7\

» FPA Licence: Not in place until 07/01/10. D,ela\_{ arose from failure of SDS (Infraco?) to prqwdr ‘Categury 2’ design calculations. This

would have been an obstacle to camrnencement 'De!ay by SDS (possible materta# breach = ilaxcusab1e under 65(u)); but possibly
Infraco in failing to manage SDS {no evidence) SbSor Infraco culpability. |-~ | ‘
{ii) Delay to Finish: Issue 3 prograr‘nme shows an mcrease of circa 54 weeks over tﬁe tlmescale in Re\r.l programme (majority of increase
understood to be as a result bf fu1l depcth canstructlon issue), IM mitigated \new af Issue 3also shows an increased duration of 18 weeks to the
Rev.1 programme (albeit 36, weeks shoxtey than Infraco’s proposed Issue 3 programme] That increase appears to relate to additional TM
phasing. MB mitigation proposaj also has shorter overall duratlon fm 1A han ls’sues [but RW not separately identified).

F. tie position on area availability: 1 /
{i) We are advised that access for commencement of- RW 1A & 1C° was avallable as at 07/01/10 (following execution of FP agreement). That
allowed Infraco access (unhindered by ut|||t|es,'| for those elem&nts Allowing for mobilisation it is reasonable to consider that Infraco could
have commenced on or around 0U02{10 g sa refer to 'section (C) above re MUDFA dates (available from January 2010 although in terms of

RW construction this does npt?agpear to flave been the obstacle to commencement).

G. Conclusion: o
{i) ‘Significant’ issues;'eve’hts ) Injour ¢

ion there were four main contributory factors, being (a) the IFC process; (b) the INTC process in respect
of INTC 264 & 292; {c] Ia\te completlun of MUDFA/utilities; and (d) the late execution of the FP licence. Taking those events in chronological
order:- \ /

The initial IFC was issued on time on 30/09/08; but a revision appears to have been issued on 26/01/09 (17 weeks later than planned).
MUDFA/utilities diversions were supposed to be completed on 31/10/08 (to facilitate a start on 1A4 Lindsay Road RW 31/10/08). Those
diversions however were not actually completed suffice to allow commencement until circa 18/01/10, with subsequent phased completions
forecast to complete up to 01/06/10 (current forecast 01/07/10). This is tie’s culpability. Running concurrently with this was the late
provision by Infraco of the Estimates for INTC 264 & 292. Those Estimates have yet to be provided. This is a matter for which Infraco is
responsible. Delay measured to 19/03f/10 (when clause 80.13 instruction issued; but may not have been an obstacle to actual
commencement). Each of those events could have delayed commencement in this area. In addition, the execution of the FP licence is
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understood to have been delayed by SDS such that it was not in place until 07/01/10. This is either an SDS breach (which would excuse Infraco
of the time) or if caused by a failure on the part of Infraco to manage SDS, it is a matter for which Infraco bears responsibility.

{ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing and the WPP process) have less
of a bearing on the late commencement of this area. Whilst in isolation these issues may have been critical to commencement their significance
is considerably diminished by the occurrence of the events in G{i} above.

{iii) Considerations of dominance: availability of design and work areas are both equally important in terms of ability to commence. That said, if

contemporaneously Infraco and SDS knew that the utilities diversions were significantly delayed, such that they did not have to progress the
design in accordance with the original programme, then the works area availability will have more causative significance. In relative terms
however Infraco will certainly argue that the late completion of MUDFA / utilities, and hence the late availability of the working area, will be
more dominant (i.e. have more ‘causative potency’) than a delay in either the design issue or the INTC Estimate process which would / could
have been overcome in accordance with the original programme had it been necessary.
Bearing in mind however that commencement of RW 1A & 1C were not dependent on completion of utility diversions, those works could have
commenced on or around execution of the FP licence. That is, it appears they could have commenced on or around 01/02/10 (allowing for
mobilisation). Delays up to that point relate to the late execution of the FP licence (a matter for which 5DS is responsible; possibly Infraco if
breach of its obligation to manage SDS can be established).

As such, from the information available it appears that the key issue to commencement of the RW was the execution of the FP licence. It would be wrong
however at this stage to entirely dismiss the potential (earlier) impact of MUDFA/utility diversions on commencement of these structures. This point may

require further investigation.
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1A4 Road & Track

Task Nams

2009 | 2010 2011 2012 2013

7 | 68 | G5 [070 (G711 012|013 | 014 | 015|016 | 017 | 018 | 19| 070 | 021 | 022 023 (24| G25 ||
mj_j"q‘v?ﬁ'ﬁ”-rmm T TAISOND| [FMENL A AS0[ND JFNAM ] JAS0ND J[FMARI TS

40

81 = A. IFC Process

2 | Flanned (Road; Track)

5| Delay to IFC

| Actual FC

5 = B. Hey INTC's

% | = INTC 264: Estimate delayed (culpabiity fo 19/03/10 ie. up fo 80.13 instr) Need to establish validityof | | |

l'f il Period for Estimate tie position stopping Infraco

48 Infraco culpability for delayed Estimate commencement (re IDC)

48 = INTC 262 Esfimate delayed {cuipabdity fo 19/03/10 ie up 1o 80.13 inafr ) and reasonable start after

50 Period for Fstimate MUDFA/utility diversions

51 Infrace culpability for delayed Fstimate

52 = INTC 473 Estimate delayed (cuipabiity o 19/03/10 i e. up fo 80 13 insir )

53 Period for Estimate

54 Infraco culpability for delayed Estimate L G 1903

s 80.13 Instruction issued for 264, 262, 473 i i i B i e

56 - C. MUDFA | Utilities

57 | Pianned MUDFA / utiy compietion (alowing Infraca to commence) il S0l g #Ae T

E Actual/ Forecast MUDFA [ ghiracot 1 i

59 Delay to MUDFAARHIties completion

80 Naxt MUDFAJutiity mBestone - Lind Rd West

61 Haxt MUDF A/utitty méestons - Lind Rd Est

B2 Delay to MUDFA/utliles completion

& Bakance of MUDF Alutiities

B4 = D. Other lssues:

BS (1) Sub-contractor Procurement

28.2 Request
&7 | 282 Approval
88 | LCO1to NcXean (imted to mobiksation and enablng at TPB); extended on
25/09/08 but nat clear if this relstes to roads

& | (2) VPP - not yet in place

70 | (3) DR DC process - forecast on 121205 as 180110; but not et in place |

| (4) FP Agresment I

72 | (5) Road 8 [Understaod that this is no longer an ssue]

73 - E Construction Periods

74| Rav.1 duraton

75| Rev 3 Step 4 ksue 3 duration

% | Rev.3 Step 4 ksue | Wiigated Duration

IFC Process: The initial IFC was 198 days (or 28 weeks) late; planned date was 06/10/08; the actual mfa,s 22/04/09. There is no information presently

A,

available to inform culpability for delay (see Preamble). Potential reasons include:-
* Late issue by SDS (at its simplest a CE under 65(t));

A material breach by SDS (again at its simplest form a CE under 65(u));

A failure of Infraco to provide the Infraco Design to SDS (clause 19.19 refers};
A tie Change;
A failure of Infraco in respect of its management of SDS or anothe breach by Infraco Ie { Tailure to properly manage the CEC/NR interface);

* Arequirement of CEC for which tie will bear responsibility. r" | -

Note: DS advised that “late submission of TAA package followed by ierkgth J)f time needed to incorporate CEC pqmments because so many needed to be
made on design”. Potentially a delay by SDS, SDS /tie or !Wc }L | [ ) . I

See also INTC 129 re CEC request for extension of time to’ P;rur A £

rovals-process. A

| 1
Note: Further revision to IFC likely. DS ad\nsed “Fy!!/reasonynot avp.i.'ab.fe but will have mdudedmc:i)rpomnon oj comments that weren't included in the
first IFC - as discussed last week ongma.!'z.fFC might Aave, been gsens:b.fe mitigation but might fm{/& been def cient”, MB advises that decisions re Ocean
Terminal finishes and location also uf‘cuneern |t1 th refdesrgn likely due to lack of funding for tlefCEC pgeferences at this location.

B. Key INTC's: From information prowqed t appea.s hat Infraco issued 12 no. INTC’s against thlsﬁrea INTC's 093, 129, 166, 165, 257, 276, 287, 289, 292,
469, 473 & 264 refer. Of the aforementloned/ it appears likely that INTC %Gld {I.m’d“Say fioad Groundworks] INTC 292 (Additional Ramp / Steps at Lindsay
Road RTW) & INTC 473 {Ccnstructloh ﬁf 3no. sewer protection slabs'& hew— charhber - Lindsay Road Schedule Part 2: - undefined prov. sum item 8}
materially affected Infraco’s ability to commence works in ccotdance v\lutﬁ tl;ue Rev 01 programme. All of the foregoing were the subject of an 80.13
instruction on 19/03/10. Details as follows:- S |
(i) INTC 264:issued 07/05/09; Estimate due 02/054{09? No Estlmate,prowded by Infraco. Delay by Infraco.

(i) INTC 292: issued 09/02/09; Estlmatelcfup 05{3[99 INo\Estirhate provided by Infraco. Delay by Infraco.

(iii) INTC 473: issued 20/08/09; E5t|1‘natedule ﬂS}UQ[UB\N.D Estimate provided by Infraco. Delay by Infraco.

tie issued an 80.13 instruction on 19/0 /10 ¢ ;:ov;eung ‘all of the above.

See also INTC 129 re CEC request fpr thensronfof time to Prior Approvals process. Also note that more recent INTC re Ocean Terminal tramstop and
finish may become an obstacld tu prugregs'

C. MUDFA [ Utilities: Planned cdrrrp'ietion 31/10/08. MUDFA / utilities works in association with Lindsay Road RTW's were partially completed to allow
commencement at chainage 0-230 as at 07 or 18/01/10. MUDFA / Utilities completions beyond that date are forecast to complete as follows:-

{i) Lindsay Road West (12/04/10} — access to chainage 0-500 on westbound lane works;
(i) Lindsay Road East (03/05/10);
(iii} Balance of MUDFA / Utilities works (01/06/10 — MB believes this may be 01/07/10).
Delay by tie; tie culpability Note: tie restricting Infraco access to this area pending resolution of the Infraco IDC certification process (see below).
Also, MB believes chainage 0-230 roadworks are unnecessary. Is this being formally pursued with Infraco?
D. Other Issues:
1A4 Road & Track Page 1 Appendix 2
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(i) Sub-Contractor Procurement: Mo formal sub-contract has been put in place for this section. It is also not clear whether any informal (LOI) is in
place for road works in this section. LOI to McKean of 04/08/08 does not appear to cover 1A4 Road & track; extended LOIl issued 25/09/09 but
scope not clear [subject to future tie audit], Delay by Infraco. Infrace culpability.

{ii) WPP Process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by Infraco. Infraco culpability.

{iii) IDR/IDC process: IDC not yet in place. Infraco programme of 18/12/09 shows this as being forecast to be in place by 18/01/10. But not yetin
place. Infraco delay. tie restricting Infraco access to this area pending resolution of the Infraco IDC certification process. See Preamble.

(iv) FPA Licence: Not in place until 07/01/10. This would have been an obstacle to commencement. Advised that delay arose from failure of SDS (or
failure of Infraco to manage SDS?) to provide ‘Category 2’ design calculations for ramp at TPB. SDS subsequently revised design to remove
ramps as it could not satisfy FP as to suitability of design. This would have been an obstacle to commencement. Delay by SDS (possible
material breach — excusable under 65{u)); but possibly Infraco in failing to manage SDS (no evidence). SDS or Infraco culpability.

E. Construction Periods:

1A4Road & Track
Rev.1 Rev.3 Issue 3 IM Mitigated
Rev.3
Start B/11/2008 | 12/07/2010 88.00wks| | 01/06/2010 82.14wks|
Finish 02/09/2010 | 25/04/2012 | 138.00 wks 16/03/2012 80.14 wks|
Cal. Di i 95.57 wks 145.57 wks 50.00wks 93.57 wks -2.00 wks

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A4 as 01/03/10 to 05/07/11

respectively. That equates to a period of 70 weeks.

{i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM lssue 3, MB mitigated
programme and MUDFA / Utility dates listed above.

Delay to start is therefore forecast to be a range between 82 weeks (01/06/10) and 88 weeks (12/07/10). MB mitigation exercise shows

immediate commencement [albeit that exercise is now outdated in terms of commencement dates].

Primary causes of delay to start as follows:-

A. [FC process: The initial IFC was 198 days (or 28 weeks) late; planned date was 06/10/08; the actual was 22/04/09. There is no information
presently available to inform culpability for delay. Unless there is proof of Infraco breach, it may be a CE under either 65(t) or (u) (but
uncertain).

B. INTC's: Delays by Infraco in the submission of Estimates. Delay up to 19/03/10 when tie issued clause 80.13 instruction.

C. MUDEFA / Utilities: Planned completion 31/10/08. Partial completion at Lindsay Road RTW's as at 07 or 18/01/10; further release of areas
as at 12/04/10, 03/05/10 and 01/06/10. Delay by tie; tie culpability.

D. Other:

» Sub-Contractor procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal
(LO1) is in place for road works in this section. Delay by Infraco. Infrace culpability. Effect of this is not clear — it could be a hindrance

to progress — but details not available to establish scope of work under McKean LOI; y 7
» WPP process: Not yet submitted (as advised by MB). This could be an obstacle .to commencement. Delay by Infraco. Infraco
culpability. Unlikely to have significant impact; f |
> IDR/IDC process: IDC not yet in place. tie restricting Infraco access*ﬁo th’s area pendmg resolution of the Infraco IDC certification
process. | il TR
» FPA Licence: Not in place until 07/01/10. Delay arosg fmm failure o{ SDS {Infracn’} to provide ‘Category 2’ design calculations. This
would have been an obstacle to commencement. .Deiay b\r SDsliposmble material breach — excusable under 65(u)); but possibly
Infraco in failing to manage 5D5 (no evidence). sbs or!nfraco culpablllty
(ii) Delay to Finish: Issue 3 programme shows an mcrease d‘ cln:a §D weeks over tlmescale in Rev 1 progranl'lme [majonty of increase understood

Presently, increase in duratiop- not Justlf“ led

F. tie position on area availability:
(i) Refer to section (C) above re MUESFA’dates {available from January2l’.]10 b

due to incomplete IDC pror.ess

G. Conclusion:
(i) ‘Significant’ issues/events: In our eplnlon there were;four main contributory factors, being (a) the IFC process; (b) the INTC process in respect

of INTC's 264, 292 & 473, {c) Ia‘t pompletlon of MUDFA/utlhtles, and (d) the late execution of the FP licence. Taking those events in
chronological order:-

The IFC was planned fb be issued on 06/10/08; it was actually issued on 22/04/09 (198 days late). MUDFA/utilities diversions were
programmed to be complete n '§1{ 10/08 (to facilitate a start on 1A4 Road & track 03/11/08). Those diversions however were not actually
completed in phases dunng the period from 18/01/10 to 01/07/10 (current forecast). This is tie’s culpability. Running concurrently with this
was the late provision hy Infraco of the Estimates for INTC's 264, 292 & 473. Those Estimates have yet to be provided. This is a matter for
which Infraco is responsible. Delay measured to 19/03/10 (when clause 80.13 instruction issued). Each of those events would have delayed
commencement in this area. In addition, the execution of the FP licence is understood to have been delayed by SDS such that it was not in
place until 07/01/10. This is either an SDS breach {(which would excuse Infraco of the time) or if caused by a failure on the part of Infraco to
manage S0, it is a matter for which Infraco bears responsibility.

The IDR/IDC process may also be a contributing factor affecting commencement from either 18/01/10 or 12/04/10 (but tie’s ability to stop
work from commencing on this basis is not clear).
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(i) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing and the WPP process) have less
of a bearing on the late commencement of this area. Whilst in isolation these issues may have been critical to commencement their significance
is considerably diminished by the occurrence of the events in G(i) above. They will however increase in significance as matters progress if they
do pose an obstacle to work on the ground. Discuss position being taken by tie.

{iii) Considerations of dominance: availability of design and work areas are both equally important in terms of ability to commence. That said, if
contemporaneously Infraco and SDS knew that the utilities diversions were significantly delayed, such that they did not have to progress the
design in accordance with the original programme, then the works area availability will have more causative significance. See previous
comments re potential Infraco argument that the late completion MUDFA / utilities, and hence the late availability of the working area, will be
more dominant (i.e. have more ‘causative potency’} than its delays which would / could have been overcome in accordance with the original
programme had it been necessary.

As such, from the information available it appears that the two key issues to commencement of the road & trackworks in 1A4 are (i) the completion of the
MUDFA / utility works; and (ii) the execution of the FP licence. There would appear to be equal causative potency of both issues up to January 2010;
thereafter, the late completion of the utility diversions becomes the dominant issue.
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1A3 Victoria Dock Entrance Bridge

| Task Name

2008 2009 2010 2011 2012
23 |04 | G5 |06 | 07 | 08 | 09 _J[Qm |at1|@2 QJ_;}QI& Q15016 ] Q17 [018 [ 019 020 [ 021] @22
FiMAR[I [ JASOND I [F AN | JATS/olND]I [FWAM[ I [JATS oD AR T ASoND [T FAM I [1AlS O]ND|

78 ria Dock Entrance Bridge - 516

79 - A. IFC Process

80 | Pienned

81 | Actusl FC

82 | Delay to Trackform IFC

83 | Actual Trackform IFC

B4 | - B. KeyINTC's

85 | = WTC 263 (BODIto IFT)

86 | INTC 283 (300! to FC)

a7 Period for supply of Estimate

88 | Delay to provision of Estimate

g9 | 80.13 hstruction issued

S0 | - C. MUDFA / Utilities

91 | Pianned MUDFA / utility ion (alowing kfraco to )

92 | Nelay to MUDFA/utilties completion

93 Actual/ Forecast MUDFA completion (aBowing Infraco to commence)

94 | = D. Other Issues:

95 | (1) Sub-contractor Procurement - not clear may be Crummock

% | (2) WPP - not submitted

97 | (3) DR f DC process - no data

9 | = {4) FP Licence - delay in execution of icence due to fadure to prove design
99 | Deiay to process (from IFC? to execution of FP Licence)

100 - E.Construction Periods

101 | Rev.1 duration

102 | Rev.3 Step 4 lssue 3 duration i i 23103 e 1707
103 | Rev.3 Step & lssue 1 Mitigated Duration N i ! :

A. IFCProcess: Initial IFC issued on time (planned 13/11/08; actual 12/11/08). Subsequent IFC’s issued as follows:-
(i) Trackform 24/12/09. There is no information presently available to inform culpability for delay (see Preamble). It is notable however, that the
IFC issue date is still in advance of the works to this area. It of itself is unlikely to have been the direct cause of the delay in this area (or to the
achievement of a Certificate of Sectional Completion for this Section). It should also be noted that this particular Trackform IFC would not have
been an obstacle to Infraco’s commencement or early progress of bridge works (this has been confirmed by MB).
Potential delay by SDS/tie; Infraco — but only to the area (not the Section) [However, this should not have influenced delay to commencement

of bridge or trackworks in this areal

B. Key INTC’s: From information provided it appears that the Infraco issued 1 no. INTC i |n relatlon to fhls, struu:ture INTC 263. We are further advised that
INTC 263 (IFC Drawing Changes — Victoria Dock Entrance Bridge — Section 1A) appear; ’to ha Tnaterlally / critically affected Infraco’s ability to
commence works in accordance with the Rev 01 programme. Details are as follows:*- /[ ||
{i) INTC 263: issued by Infraco on 15/12/08 (33 days after IFC |ssue] \ll:'stlmate sl‘lnould\havé been submitted on or around 13/01/09. Estimate has

not yet been submitted by Infraco. As at 30/04/10 this is 4?2’days |ater than'permrtfed by the Contract. Delay by Infraco. Infraco culpability
for time taken to produce Estimate for INTC 230. -

However, an 80.13 Instruction was issued by tie on 19[03{10»il‘| tr&qtlng Infraco to proceed with the wafks cp\.rered by that INTC.

Delay by Infraco; Infraco culpability for the protral:fteﬂ t!me ken to produce an Estlmate iwh' "I in ef‘fect precipitated the need for tie to

1,

C. MUDFA [ Utilities: Planned l:l:lmpletmn 13{11!03 al:l;ual 18[07[09 247 days late. Delay by t:e tie cu!pablllty Note: We are advised that service

diversions are not yet fully complete I\Ievertheiess we understand that works are sufflclen{ly Lomp{ete to enable commencement. These issues are
however subsumed with delays on and Qlonstruc{l,on periods required for TPB, ~

l/ a’

issue the 80.13 in an attempt to maintain progreésr)see| Prea,mble]

A
~ . |

D. Other Issues: |

{i) Sub-Contractor Procurement: No formal sub-contract has been put/in pJace for this structure. Itis also not clear whether any informal (LOI} is in
place for road works in this section, Delay by Infraco. in}'rauo tuloabtilty {but due to start date for this structure it will not be critical at present)
[Note: no details as to sub-contractor in place Underst&)nd that crummock may be appointed by Infraco for 1A3 - see Infraco Period Report
No.3-1 report to 24/04/10]. ’i /f P l /

(ii) WPP Process: Not yet subn'uttenf {as advised bv MB} as no sub-contractor appointed. This could be an obstacle to commencement (but unlikely
at present). Delay by Infra ’nFra{:otuipaplllty

(iii} IDR/IDC process: 1DC ﬂQ’t yet in [Plac?e, Infraco programme of 18/12/09 does not contain details of the IDR / IDC process for this structure.
Infraco delay (at present nqt af‘féctmg commencement because this is dependent on TPB). tie may restrict Infraco access to this area pending
resolution of the Infraco IDC cértlflcatlon process.

{iv) FPA Licence: Not in phce’ untll 07/01/10. We are advised that this delay arose from a failure of SDS (possibly Infraco to manage SDS?) to

provide ‘Category 2’ design calculations for ramp at TPB. SDS subsequently revised design to remove ramps as it could not satisfy FP as to the

suitability of its original design. This would have been an obstacle to commencement. Delay by SDS (possible material breach — excusable
under 65(u)); but possibly Infraco in failing to manage SDS (no evidence). SDS or Infraco culpability. Critical nature of this issue is seen in
Tower Place Bridge.
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E. Construction Periods:

Rev.1 Rev.3 issue 3 Delay M Mitigated Delay
Rev.3
Start 17/08/2010 | 22/02/2012 | 79.14 wks| | 04/08/2011 | 50.29 wks
Finish 28/09/2010 | 17/07/2012 | 94.00 wks| | 11/01/2012 | 67.14 wks

Cal. Duration| 6.14 wks 21,00 wks | 14.86 wks 23.00 wks | 16.86 wks

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 144 as 01/03/10 to 05/07/11
respectively. That equates to a period of 70 weeks.

{i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 3, MB mitigated
programme and MUDFA / Utility dates listed above.
Delay to start is therefore forecast to be a range between 50 weeks (to 04/08/11) and 79 weeks (to 22/02/12).
Primary causes of delay to start as follows:-
A. [FC process: no material impact;
B. INTC’s: Delay by Infraco in the submission of Estimate - (delay of 430 days up to 19/03/10 when tie issued clause 80.13 instruction). Delay
by Infraco; Infraco culpability. No material impact on commencement;
C. MUDFA / Utilities: Planned completion 13/11/08; actual completion 18/07/09, 247 days late. Delay by tie; tie culpability. no material
impact — dependent on TPB;
D. Other:
> Sub-Contractor procurement: No formal sub-contract in place. Not clear whether any informal (LOI) is in place for works in this section.
Delay by Infraco. Infraco culpability (but due to start date for this structure it will not be critical at present)
> WPP process: Not yet submitted (as advised by MB). Could be an obstacle to commencement in future. Delay by Infraco. Infraco
culpability. Unlikely to have significant impact;
> IDR/IDC process: IDC not yet in place. This was clearly not an obstacle to commencement on Tower Place Bridge. If not resolved prior

A

to prog 1 cc t of VDEB , this may well prove an obstacle given current tie policy of restricting Infraco access area

pending resolution of the Infraco IDC certification process site wide,

> FPA Licence: Not in place until 07/01/10. Delay arose from failure of SDS (Infraco?) to provide ‘Category 2' design calculations. This
would have been an obstacle to commencement. Delay by SDS (possible material breach — excusable under 65(u)); but possibly
Infraco in failing to manage SDS (no evidence). SDS or Infraco culpability. No evidence available as to SDS/Infraco performance or
management of process (subject to future audit).

(ii) Delay to Finish: Issue 3 programme shows an increase of circa 15 weeks over the timescale in Rev.1 programme. Current Infraco Rev.3
programme period (working period) considered reasonable by IM. The original Rev.1 programme duration was inserted in respect of a
‘dummy’ activity’. e

F. tie position on area availability: b/ r \ )
(i) We are advised that the temporary diversion works required for UDEB were $ubstant|\.felv complete on 18/07/09. It is notable however,
that this work (although substantively complete) remams mco’mplete as at 30{04/10 (These incomplete works will not be critical until such

times as the works to Tower Place Bridge are complete;}

G. Conclusion: = [l T b | |
{i) ‘Significant’ issues/events: This structure is depengjent on the commenoement and completwh of TPB Delay to actual start is forecast to be
between 50 and 79 weeks (see table above.:l lrlopr opllnlon’the main factor was and|is-the delays Io TIJ’Br Runnmg concurrent with TPB delays
are (a) the INTC process in respefl:t of INTC 263 [l{}‘late‘ l:l:lmpletll:ln of MUDFN’utlIltles,land {c] the late execution of the FP licence. However
due to the delay on TPB, those matters| alre nat i‘.;r[tltal to commencement of thls struetulle 4

Increase in duration of 15 weeks ap}:ear% to be considered reasonable b)! both IM & MB rlnltlgatlon exercises.

thé sub -contractor procurement timing; the WPP process & the
IDR/IDC process) have less ofa bearlng on the late commepcement oj/tl'ns structure Whilst in isolation these issues may have been critical to
commencement their significance is consldnerabl\_.r d_l,mirgsj’let;l by t_he_neéurrence of the events in G(i} above.

{ii) Other concurrent issues: In our oplmon the other events detmied abn\re i

(iii) Considerations of dominance: It s the Jeffect Df the delays to TPB which materially affects the commencement of this structure. The other
issues whilst running concurr,ent )! ccur 1at present} ssufﬁ-:lenthur in advance of the delayed start date such that they do not (presently) pose a
obstacle to commencement. | | ;_

{iv) Criticality: Nntwlthstandlng thE abové nnted commentary on “Considerations of dominance”, it does appear however, that issues attaching to
VDEB are not of themselut;s crltlcal to Section 1 completion. Clearly, the commencement of VDEB is dependent on the completion of works to

Tower Place Bridge. | /*
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1A3 Tower Place Bridge —S17

33704 [05]06 | Q7 |06 09 [010Q11[012]Q13[014| Q15[ Q16017 Q18 | 019020 | 021] Q22
FMAN[I[J[ASoNDlIF AR [JAlsIo D] [FAM [SASOND I [FAMI [T RS 0N FMAMI [JASoND)

| Task Name 2008 I 2003 | 2010 2011 2012 ;(

wer Place Bridge - 517

106 = A. IFC Process

il e 10”2.
108 | Actual FC

100 | Delay to Trackform IFC

110 | Actual Trackform FC

111 | - B. Key INTC's

11z | = INTC 230 (BDDI to IFC)

13 | INTC 230 (800 to FC)

114 | Minimum period for supply of Estimate

15 | Delay to provision of Esfimate

116 | Estimate for INTC 230

17 | tie Response io Estimate

18 | Delay to referral to DRP

119 | Ref. to DRP (by tie)

120 | Clause 80.15 Instruction

121 | - €. MUDFA / Utilities

122 Planned MUDFA / utility ion (| ing Infraco to )

123 | Delay to MUDFA/utilities completion

124 | Actual/ Forecast MUDFA completion {allowing infraco to commence}

125 | - D. Otherlissues:

126 =" (1) Sub-contractor Procurament

127 | 282 Request

128 | 28.2 Approval

129 | LOIto McKean

130 | (2) Wep

131 | (3} IDR 7 DC process - Not in place [but no obstacle to completion]

i32 [ = (4) FP Licence - delay in execution of icence due to faiure to prove design
133 | Deiay to process (from IFC7 to execution of FP Licence)

134 | - E Construction Periods

135 | Rev.1 duration T
136 | Rev.3 Step 4 lssue 3 duration I 1207 e 15106
137 | Rev,3 Step 4 Issue 1 Witigated Duration

A. IFCProcess: Initial IFC issued on time (planned 10/12/08; actual 09/12/08). Subsequent IFC's issued as follows:-
{i) Trackform 11/01/10. There is no information presently available to inform culpability for ﬂéfav‘{see Preamble). It is notable however, that as
Trackform requires the further integration of Infraco design there is a respunmbjllt/y on1nf|raco to provide information to SDS for incorporation
on time. Notwithstanding, it is likely that the late issue of this IFC flows from' oﬂe o‘r Iﬁore Df the following reasons:-

a. Late issue by SDS (CE under 65(t)); r |-" I: |
b. A material breach by SDS {a CE under 65(u)); /| Lo
c. A failure of Infraco to timeously provide the Infraco Desfgpta SDS {clause 19. i"’_-)}"'
d. A failure of Infraco in respect of its management of SDS or another breach by Infraco. Pl
It should be noted however, that this particular Trackform II'TC \+fould not have been an obstacle to nfr%:co % commencement or early progress
of bridge works (this has been confirmed by MB} An isstie Idate 0f'11/01/10 although late would Qtr appear to have affected the trackwork
1 gnﬁe |r| the, Rev.1 programme durlt‘lg,.luné 2010- th:s pm\:eeds on the assumption that the
Trackform IFC does not require améndmenﬁ; to t )‘PB IﬁC} “ 'l

Potential delay by SDS/tie; ln‘fraco bh{ only to t‘ﬁe area (not the Sectton} Hnwa\‘rer thls shbulcf not have influenced delay to commencement

of bridge or trackworks in th|§ aljea| I,'I ‘ J -

activities in this area, which were due to l:

B. Key INTC's: From information providecL' ;pébpears that the Infraco issue 3 no. NTC’;/ln relation to this structure; INTC's 139, 230 & 405. We are
advised that only INTC 230 (Tower Brj_inlgé’Structure IFC Drawings) ay ears. t&havé matenalh,.r / critically affected Infraco’s ability to commence works in
accordance with the Rev 01 programme. Details are as follows:- ‘

(i) INTC 230: issued by Infraco on 11/12/08 (2 days after IFC- i;sue} Estimate should have been submitted on or around 12/01/09. Estimate
actually submitted by Infraco on 28[0?)'09 I e/ 1&1? da\rs Iater than permitted by the Contract. Delay by Infraco. Infraco culpability for time
taken to produce Estimate fnr 1I\lTC 236 = l

80.15 Instruction issued by'tl on |25'f02;' 1_O¢ 134'd}ays following receipt of Estimate (less 28 days for review & discussion of same). Delay by
tie; tie culpability for tlme 1ake tc| isshie- 30 15 instruction following receipt of Estimate dated 28/07/09.

C. MUDFA [ Utilities: Planned I:Dri"npflet'iori'u 10/12/08; actual completion 18/07/09, 220 days late. Delay by tie; tie culpability.
o

D. Other Issues:
(i) Sub-Contractor Procurement: 28.2 approval process: request submitted 16/06/09; approval granted 14/08/09. Note that this is much later
than Rev.1 commencement date (21/1/09). However, first LOI (for mobilisation and enabling works) issued by Infraco on 04/08/08 (i.e. well in
advance of Rev.1 commencement). Delay by Infraco. Infraco culpability. At best likely to be administrative delay by Infraco in terms of Rev.1
dates; however, it would be known post 04/08/08 that delay incurred to Bridge due to MUDFA works. Unlikely to have critical / dominant
effect.
(ii) WPP Process: Submitted September 2009 in place for December 2009. This could have been an obstacle to commencement. Delay by Infraco.
Infraco culpability.
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(iii) IDR/IDC process: IDC not yet in place. This was clearly not an obstacle to commencement as commencement took place on 22/03/10 in
advance of IDC. See Preamble.

(iv) FPA Licence: Not in place until 07/01/10. Advised that delay arose from failure of SDS (Infraco?) to provide ‘Category 2’ design calculations for
ramp at TPB. SDS subsequently revised design to remove ramps as it could not satisfy FP as to suitability of design. This would have been an
obstacle to commencement. Delay by 5D5 (possible material breach - excusable under 65(u)); but possibly Infraco in failing to manage SDS
{no evidence). SDS or Infraco culpability.

E. Construction Periods:

1A3 Tower Place Bridge - 517

Rev.1 Rev.3 Issue 3 Delay IM Mitigated  Delay
Rev.3
Start 21/01/2009 | 13/07/2010 76.71whks| | 04/05/2010 66.86 wks
Finish 19/04/2010 | 15/06/2011 60.29 wks| 12/01/2011 38.29 wks|
Cal. Durati 64.86 wks 48.43wks | -16.43 wks 36.29whks | -28.57 wks|

{i) Delay to [Actual] Start: The table above refers to various programme dates. Actual start however was 22/03/09. This is 16 weeks earlier than
Infraco’s Issue 3 programme; and 6 weeks earlier than IM mitigated Issue 3 programme.
Delay to actual start is therefore 61 weeks (21/01/09 to 22/03/10).
Primary causes of delay to start as follows:-
A. IFC process: no material impact;
B. INTC 230: INTC issued on time; significant Infraco delay to provision of Estimate (197 days late); tie delay (184 days) in dealing with
Estimate through to 80.15 instruction on 25/2/10, This is the last issue affecting commencement.
Note: as discussed there may be a hypothetical argument concerning the effect of ‘removing’ the delay in the provision of the Estimate
(such that an earlier 80.15 instruction and hence start could have been achieved). However, this does not sit well with the actions of tie in
relation to the actual date of issue of the 80.15 instruction. To discuss further.
C. MUDFA / Utilities: Planned completion 10/12/08; actual completion 18/07/09, 220 days late. Delay by tie; tie culpability.
D. Other:
» Sub-Contractor procurement: First LOI issued in advance of IFC and planned start (although 28.2 process later), Appears to have limited
impact;
» WPP process: Submitted September 2009 in place for December 2009. This could have been an obstacle to commencement. Delay by
Infraco. Infraco culpability. Appears to have limited impact;
> IDR/IDC process: |IDC not yet in place. This was clearly not an obstacle to commencement as commencement took place on 22/03/10 in
advance of IDC,
> FPA Licence: Not in place until 07/01/10. Delay arose from failure of SDS (Infraco?) to provide ‘Category 2’ design calculations. This
would have been an obstacle to commencement. Delay by SDS (possible material bfeach — excusable under 65(u)); but possibly
Infraco in failing to manage 5D5 (no evidence). 5D5 or Infraco culpability. i

(ii) Delay to Finish: No further delay; in fact delay to finish is less than delay to ﬁa
to completion of structure. Understood to be contributed to by a r/aductlorj in WOrkscope

That |s duration has been reduced which in turn reduces delay

/

Note: IM mitigated version of Rev.3 Issue 1 programme shows shurier duration thaanfracn Issue 3 programme,
If earlier actual start of 22/03/09 is factored in, the delay tD this structure arl'ld this area will be mitigated. The extent of that mitigation however
will depend on the measures actually adopted by Infraco The overall delau\_.r to Sectional Completlon Bate ¢’ however remains as previously

forecast (as delays to 1B & 1C maintain the critical delav to summer 2010 minimum).

F. tie position on area availability: o 4 | |
{i) We are advised that the tempt::'ran.tI drverswn worl(s‘requ"ed for Tower Place Brldgq were comp’leted on 18/07/09. This was followed by the
removal of fibre optic cables winch wlel understand took a further 6 weeks [approa(] ‘flrus should have facilitated an early September2009
commencement date for Infraco works |

PN
o

G. Conclusion: ” »
{i) ‘Significant’ issues/events: Dela\_.r to actual start was 61 we‘eks In. our n’plnmn there were three main contributory factors, being (a) the INTC
process in respect of INTC 230; (b) late completjlm of MUD}A}’utlﬁtles, and (c) the late execution of the FP licence. Taking those events in
chronological order

MUDFA/ utilities diversions were sulpposed to be completed on 10/12/08 (to facilitate a start on TPB by 21/01/09). Those diversions however
were not actually cumpletéd until rlsln:a 18[07,‘09 “This is tie’s culpability. Running concurrently with this was the late provision by Infraco of
the Estimate for INTC 230. That/should’ hgxle been provided by 12/01/09 (earliest) but was actually provided on 28/07/09. This is a matter for
which Infraco is resporﬁsible Bdth!ei.i'eﬁts would have delayed commencement of the structure. Beyond 28/07/09 however, tie’s review and
inaction on the Estlmate fpr INTC 230 ran until 25/02/10 (when the 80.15 instruction was issued). In light of the advice from DLA dated 24
March 2010, this is a| peru:rd for which tie bears the responsibility. In addition, the execution of the FP licence is understood to have been
delayed by SDS such that it was not in place until 07/01/10. This is either an SDS breach (which would excuse Infraco of the time) or if caused

by a failure on the part of Infraco to manage SDS, it is a matter for which Infraco bears responsibility.

{ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing; the WPP process & the IDR/IDC
process) have less of a bearing on the late commencement of this structure. Whilst in isolation these issues may have been critical to
commencement their significance is considerably diminished by the occurrence of the events in G{i) above.

(iii) Considerations of dominance: Of the three significant events highlighted above, in our opinion neither can be said to be ‘the’ truly dominant
delay affecting commencement for the entirety of the period. In relative terms however Infraco will certainly argue that the late completion
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MUDFA / utilities, and hence the late availability of the working area, will be more dominant (i.e. have more ‘causative potency’) than its delay
in the INTC Estimate process. They will also point to the tie delay in respect of INTC 230 — which runs beyond MUDFA / utilities completion. tie
however may be able to reply by stating that ‘but-for’ the late submission of the Estimate, the 80.15 instruction could have been issued prior to
the late completion of MUDFA (even allowing for their delay beyond receipt of the Estimate). That position would render more ‘importance’ to
the late provision of the Estimate. That however is rather subjective as one cannot be certain that tie would have issued the 80.15 at an earlier
date had Infraco issued its Estimate on time (or earlier than it did).

The FP licence event is considered to be concurrent up to January 2010. It does however subsequently become ‘overtaken’ by the period of the
INTC 230 process (and in particular the late issue of the 80.15 instruction).
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1A1 Road & Track

flass S 0 2010 2011 2012
08 Q% | Q10| a1 Q12|Q1 4| QIS Q16 | Q17 Q18 [ Q19| Q20 | Q21 |
- frmr .I[A “[BJF ] JAF‘O‘IW}_FWHJURS‘.LT}{ MAM[1 [ IS O[N[D[J[FINAM] A]’o_NﬁT
LEEN (1 141 Road & track g e i
140 = A. IFC Process
141 | Planned (Road; Track)
142 Delay to IFC
143 | Actual IFC
184 - B. KeyINTC's
145 * INTC 047
148 | + INTC 056
151 + INTC 049
154 | + INTC 137
57 | + NTC 3
160 il 80.13 Instruction Esued i respect of 311 only
161 = C. MUDFA/ Utilities
182 Planned MUDFA / utiity completion (allowing Infraco to commence)
163 Delay to MUDFA utilities completion
464 | Actual / Forecast MUDFA completion (aBowing Infraco to commence)
165 - D. Other Issues:
166 | = {1} Sub-contractor Procurement
87 | 28.2 Request
88 | 282 Approval
188 LOI to McKean of 04/08/08 does not appear io cover 141 Road & track;
exiended LCI Bsued 25/2/02 obut scope not clear
70 (2) WPP - not yet In place
o {3] IDR / IDC process - not yet in place
7z | (4) Cemetery Wal
173 - E.Construction Periods
74 | Rev.1 duraton
175 Rev 3 Siep 4 Bsue 3 duration
176 | Rey.3 Step 4 ssue 1 Mitigated Duration

A. IFC Process: The initial IFC was 130 days (or 19 weeks) late; planned date was 25/09/08; the actual was 02/02/09. There is no information presently
available to inform culpability for delay (see Preamble). Potential reasons include:-
* Late issue by SDS (at its simplest a CE under 65(t}};
* A material breach by SDS (again at its simplest form a CE under 65({u));

A failure of Infraco to provide the Infraco Design to SDS (clause 19.19 refers);

A tie Change;
e A failure of Infraco in respect of its management of SDS or another breach by Infraco {e g fallure to pruperly manage the CEC/NR interface);
¢ Arequirement of CEC/NR for which tie will bear responsibility. |
Note: DS advises “late submission of TAA package followed by length of time needed t? !‘hco?pog" te CEC comments due to poor / incomplete design”.
Delay by SDS, SDS /tie or Infraco? 3 |' p l.-' |. _,'I [ L7

y L {

B. Key INTC's: From the information provided it appears that |ﬂfl'al:0/I_SSuEd 6 No. ILITI: s agamst this area. INTC’S 047, 056, 049, 086, 137 & 311 refer
[Complete data on INTC's awaited]. Details as follows:- ' { 1L e
(i) INTC047:issued 04/07/08; Estimate due 30/07/08; No Estlma’te rovlded by Infraco. Delay by Infraco. -}
(i) INTC 056: issued 29/07/08; Estimate due 22/08/08; No-Estimate pro Id/ed by Infraco. Delay by Infraco, .
(iiii) INTC 049: issued 24/06/08; Estimate due 18;‘0}'!08, AanStlma{e was provided by Infraco on 30}0?‘!09 {3?? days late). Delay by Infraco.
(iv) INTC 137: issued 08/10/08; Estlmate due (13/11}’08 el f/;tl ate provlded by Infraco. Delay iw,mfral:o.
(v} INTC 311:issued 22/05/09; Esti afe due 1%@6}09 'ND nglmate provided by Infraco.- DeITy ¥ m}:mm =

|

An 80.13 instruction was issued hy tIT on 15;!03)";0 1|n respect of INTC 311 nunl\_.r iaslh,

ARy |

|/

ears tt;l be a key INTC in terms of facilitating commencement).

C. MUDFA /[ Utilities: Planned c0mpletmn 31;‘ 10/08; Earliest forecast co,mplé on _31;'05{10 on Constitution Street ch 2600 — 2700, We are advised by
tie PM staff that this is not suf‘ﬁmerit ‘hl:lwever to facilitate meg.nlhgful |c0mmenoement on this section of the works., Meaningful commencement is
dependent on MUDFA / Utilities completion to Victoria Brld{geEar %IdIE tT Baltic Street ch 1700 — 2300; that is forecast to complete on 06/12/10.

Delay by tie; tie culpability. /

D. Other Issues:
(i)

l

le form 1 sul:ycentract has been put in place for this section. It is also not clear whether any informal (LOI1} is in

place for road works in thls se}ctmln| LQ ,McKean of 04/08/08 does not appear to cover 1A1 Road & track; extended LOI issued 25/9/09 but
scope not clear [sublec,t to futlj é tl+ audlt] Delay by Infraco. Infraco culpability.

(ii) WPP Process: Not yet 5ubm|tted {as advised by MB). This could be an obstacle to commencement. Delay by Infraco. Infraco culpability.

{iii) IDR/IDC process: IDC l:!Ot \,_gér in place. Infraco programme of 18/12/09 shows this as being forecast to be in place by 15/01/10; but not yet in

place. Delay by Infraco. Infraco culpability.

Sub-Contractor Procureme I'It'

{iv) Cemetery Wall: Cemetery used to extend across Constitution Street. As a consequence, there are Archaeological and Historic Scotland issues
governing the requirement to move skeletons displaced by the tram works. Given the intricacies attaching to these works the potential for
further delays exist. We are advised that any works extending beyond August / September 2010 are likely to have a critical impact on works to
1B.
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E. Construction Periods:

1Al Road and Track

Re Re ¢ Dela gated Dela
Start 25/11/2009 | 06/12/2010 | 53.71 wks| | 06/12/2010 | 53.71 wks
Finish 06/10/2010 | 19/11/2012 | 110.71 wks| | 18/03/2012 | 75.71 wks
Cal. Duration| 45.14 wks | 102.14 wks | 57.00 wks 67.14 wks | 22.00 wks

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A as 01/03/10 to 05/03/12
respectively. That equates to an overall period of 105 weeks (but is not comparable with the above 1A1 split).

{i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 1, MB mitigated
programme and MUDFA / Utility dates listed above.
Delay to start is therefore forecast to be 54 weeks (06/12/10) in terms of both the Rev.3 and IM Rev.3 mitigation programmes. MB mitigation
exercise shows i diate cc t [albeit now outdated].
Primary causes of delay to start as follows:-
A. [FC process: The initial IFC was 198 days (or 28 weeks) late; planned date was 25/09/08; the actual was 02/02/09. There is no information
presently available to inform culpability for delay. Unless there is proof of Infraco breach, it will be a CE under either 65(t) or (u).
. INTC’s: Lengthy delays by Infraco in the submission of Estimates. Delay at least up to 19/03/10 when tie issued clause 80.13 instruction.
C. MUDFA / Utilities: Planned completion 31/10/08. Partial completion at Constitution Street ch 2600 — 2700 as at 31/05/10; further release
of areas as at 06/12/10. We understand this is the area required to make meaningful progress. Delay by tie; tie culpability.
D. Other:
» Sub-Contractor procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal
(LOI) is in place for road works in this section. Delay by Infraco. Infraco culpability. Effect of this is not clear — it could be a hindrance
to progress — but details not available to establish scope of work under McKean LOI. Without evidence to the contrary Infraco may be

able to argue ‘just-in time’ procurement / authorisation.
# WPP process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by Infraco. Infraco
culpability. Unlikely to have significant impact;
> IDR/IDC process: IDC not yet in place. (tie’s ability to stop work from commencing on this basis is not clear —see Preamble).
» Cemetery Wall: Works yet to commence. This could be an obstacle to commencement on 1B Road & Track if incomplete as at
September 2010. If incomplete as at the forecasted completion of MUDFA / Utilities works i.e. 06/12/10, this will impact on the
meaningful commencement of works to 1A1 Road & Track. Potential future delay by tie; tie culpability.

{ii) Delay to Finish: The Issue 3 programme shows an increase of circa 57 weeks over timescale in Rev.1 programme (majority of increase
understood to be as a result of full-depth construction issue). IM mitigated view of Issue 3 also shows an increased duration of 22 weeks over
the Rev.1 programme period (albeit 35 weeks shorter than Infraco’s proposed Issue 3 programme).

MB mitigation proposal also has shorter duration than Issue 3, Discuss how this is to be pursued with [ instructed to Infraco.
4 - ?‘ -I
F. tie position on area availability: #1 X\ ".
{i) Refer to response (C) above re MUDFA dates (available from 06/12/10). [ :

G. Conclusion:

(i) ‘Significant’ issues/events; In our opinion there were three"m' n c'c'htrihutlor\ri faé'tdrs being (a) the IFC process; (b} the INTC process in respect

of INTC's 264, 292 & 473; and (c) late completion of MUDFA/utllltles Taklng those events in chronologlcgr order -

The IFC should have been issued on 25/09/08; it was acltually |ssued on 02/02/09 {130 davs Iate] MUDFIA/ utilities diversions were planned to
be completed on 31/10/08 (to facilitate a start on A] Road & track on 25/11/09). Those dlveﬁ.lons howe\ret are not forecast to complete until
06/12/10. This is tie's culpability.~Runni
137 & 311. Those Estimatesaﬁé\lge- yet Itc be provid ed. Thls is a matter for whn:h Ir]fracé is resp,anmble Delay measured to 19;'03{10 for INTC
311 (when clause 80.13 instructi:l:ln :Issued] Each of those events (i.e. IFC MUDFﬁ INTC'$:| cotld have delayed commencement in this area.

{ii} Concurrent issues: In our opinion the other events der\al
ofa bearlng on the late commencement of this area Wh

{iii) Considerations of dominari'i:e"
contemporaneously Infrace and| SDS knethhat the utilities diversions were significantly delayed, such that they did not have to progress the

ailablllty of desugn and work areas are both equally important in terms of ability to commence. That said, if

design in accordance with the qng‘_na‘l programme, then the works area availability (due to MUDFA / utility delays) will have more causative
significance. See prevli'ou"s/comm'ﬁfs re potential Infraco argument that the late completion MUDFA / utilities, and hence the late availability of
the working area, will__ be n‘1'o?e dominant (i.e. have more ‘causative potency’) than its delays which would / could have been overcome in
accordance with the orlgi‘nal programme had it been necessary.

As such, in our opinion the delay to the MUDFA/utility works in 1A1 Road & Track is the dominant / critical factor affecting commencement and hence
completion in this intermediate section.
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1B Road & Track

| Task Hame 2008 [ 2008 5610 2011 I 2012 ] 2013
33| 04 | G5 06 | 07 | 08 [ G8 [010|011]G12] 013|014 015|616 017018 | 018020 | 021] 022 | 023 624|025 |,
= AN EECND ARG TR S0ND] JITIEE{W"[IHEFI’D I[Pl BT T A O IO [P A S D FHENTA Sl
178 = < —
175 | = A. IFC Process =
180 | Flanned {Hoad; Track) 07T &
181 | Delay to IFC TR
182 | Actusl - Fret Rosds
183 Actual - First Track
184 | Delay to subsequent IFC's for Roads
18s | FC 'Rev 1" for Roads
186 | FC Rev 2 for Roads
187 | - B. Key INTC's
188 | - INTC 240
189 INTC 240 Removal of phene box
190 | Minimum period for supply of Estimate
15 | Delay to provision of Estimate
182 | Estimale received 503
15 | tie delay in issuing instruction
194 | 80.13 mstruction ssued
195 | = C. MUDFA | Utilities
196 | Planned WUDFA, J/ utity completion (alowing Nfraco 1o commence)
197 | Delay to MUDFA/Tlities
198 | Actusl Forecast MUDFA comp g Infraco to 05107 (g 05107
189 | = D. Other Issues: i { | | '3
200 | = (1) Sub-contractor Procurement - ot yet in place
201 | 282 Request
202 | 282 Approval
203 | LOlte Crummack (scope: mobdsaton and enabing warks only)
204 | (2) WPP - not yet in place
205 | (3) DR/ DC process - not yet complete
206 | [4) Cemetery wallin 1A1 (casuing TM issues in 1B)
207 | (5) Gas Main (Jan Strest / Manderston Street)
208 | (8) Utities in 1700-2100 in 14 faffect TM)
209 | (7) Lah Walk - tis ion to Infrace re 25 to Leih Wak
210 | E. Construction Periods
21 | Rev 1 duration
212 | Some work done during Oct 2007 to December 2008 i i umo = 3z
213 | Rev 3 Step 4 Issue 3 duration TR
214 | Rev.3 Step 4 ssue 1 Mitigated Duration

IFC Process: Initial IFC was 9.5 weeks late (planned 07/07/08; actual 11/09/08). This IFC was not |ssyed as 1 no. IFC, it was divided into 2no. separate
IFC’s, addressing Roads and Track separately. Subsequent IFC’s issued as follows:- | ,-’
{i) ‘Rev 1’ Roads (20/02/09) & Rev ‘2’ Roads (21/09/09). There is no mfurmatlur}prgsenﬂv a\.rallable to inform culpability for delay to the foregoing
{see Preamble). Itis notable however, that as Trackform and Roads reqwres tha further mlgeg ation of Infraco design there is a responsibility on
Infraco to provide information to SDS for incorporation on time, Pofentlal neasons for. the’ late issue of IFC’s to this area include:-
e late issue by SDS (CE under 65(t)); -1 g “ ".\ _,-”
* A material breach by SDS (a CE under 65(u)); / -
* A failure of Infraco to timeously provide the Infraco De'sig ] LD SI£>S (claus 19, 19}); 7\
* Afailure of Infraco in respect of its management of—SDS .anothqr breach by Infraco. ol
Infraco commenced some works on or around Octqber lJ . This'would indicate that, this comm Inolerleqt was influenced by the late ‘First
Road & First Track’ IFC's issues — but works,appear to have been stopped because nf the eTfett of the' incomplete MUDFA / utility works. The
later ‘Rev 1 & Rev 2’ Road's IFC's- were' cl=arll] not al _obstal:le to Infraco’s cummencerfe tpr ba;ly ’prlogress on 1B Road & Track.

Potential delay by SDS/tie; 16fr o', | 4

\ ~ -

B. Key INTC's: From the information p owded |t a;ipears that Infraco issued arbupd 48 no. IN‘IC‘ s against this area [Complete data on INTC's awaited].
There is insufficient information av:ulabl,e at present to establish wtudulN‘Tt’s are s;{mf cant. The only INTC which was identified as having the
potential to cause delay to commencément or progress was INTC 240' Itis ,nqted hawever that all of the foregoing were the subject of an 80.13
instruction issued to Infraco on 19/03/10. As such, notWIthstandlhgl Infracp»dt.{lay in provision of Estimates, on the assumption that Infraco complies

with that instruction, these INTC’s should not provide an obs\tacle to cnml’nencement or progress.

MUDFA / Utilities: Planned completlpn 1?08]’08/ MUD‘FA / utilities works are partially complete on Leith Walk: Southbound Carriageway (ch 900 —

150). However current advice is that m menl:ement y sUbsequent progress on this section of the works is dependent on forecast MUDFA /[ utilities
/

completions as follows:- - | l ‘
(i) Leith walk : Foot of the Walk to Jane Street (30/04/10)

(ii) Leith Walk: Jane Street toLMl:Bpnald Road on or around (05/07/10)

Notwithstanding the above, tle PM’ad\nce is that meaningful material commencement cannot be made until 5 July 2010. Delay by tie; tie culpability.

Other Issues:

{i) Sub-Contractor Procurement: Understood that Crummock may be appointed by Infraco for 1B — see tie audit and Infraco Period Report No.3-1
report to 24/04/10. No sub-contract yet in place. Not clear if LOI issued covering this work or area. Subject to further tie audit. Delay by
Infraco. Infrace culpability. The significance of this issue will increase as the 5 July 2010 nears.

(ii) WPP Process: Not yet submitted. This could be an obstacle to commencement. Delay by Infraco. Infraco culpability. Again, the significance of
this issue will increase as the 5 July 2010 nears.
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(iii) IDR/IDC process: Not yet in place. Infraco letter/programme of 18/12/09 identifies the requirement for 11 separate IDR/IDC’s. Only 6 are shown
in that programme. It is not clear whether Infraco will be permitted by tie to commence without this paperwork in place. This may merit
further discussion. Delay by Infraco. Infraco culpability.

{iv) Cemetery Wall: The original cemetery extended into Constitution Street. As a consequence there are Archaeological and Historic Scotland
issues governing the requirement to move skeletons displaced by the tram works. Given the intricacies attaching to these works, the potential
for further delays exist. Although this workscope is outwith intermediate section 1B, the impact of this work extending beyond August /
September 2010 is likely to have a consequential impact on TM requirements on 1B Road & Track works. No current delay (but potential to
cause delay).

{v) Gas Main (Jane Street / Manderston Street): We have been advised that this is an issue which has not yet been discussed with Infraco. The
current position is that if SDS design proposals do not meet SGN's requirements/aspirations, the potential exists for further substantive delays.
At best this issue will rely on reasonable mitigation on the part of Infraco. This could therefore be an obstacle to future progress. No current
delay (but potential to cause delay)

(vi) Utilities in 1700-2100 Constitution Street: Similar to item (iv) above, work in this area is outwith the parameters of 1B Road & Track. The effects
of same however have the potential to impact on TM requirements on 1B Road & Track. No current delay (but potential to cause delay)

E. Construction Periods:

1B Road and Track
Rev.1 Rev.3 Issue 3 IM Mitigated
Rev.3
Start o5/08/2008 | 05/07/2010 99.86 wks| 05/07/2010 99.86 wks|
Finish 22/10/2010 | 30/04/2013 | 13157 whs| 07/08/2012 93.57 wks|
Cal. Durati 115.57 wks | 147.29 wks 31.71wks| | 109.29 wks -6.29 wks
(i) Delay to Start: The table above refers to various programme dates. Both the Issue 3 and IM mitigated programme use the same projected start

date of 05/07/10. This is the same date that the PM’'s consider meaningful progress can be made. That is to say, the delays to MUDFA / utility

works are dictating the commencement date. The delay to startis therefore forecast to be circa 100 weeks. Primary causes of delay to start as

follows:-
A. IFC process: The initial IFC was 9.5 weeks late; planned date was 07/07/08; the actual was 11/09/08. Subsequent revisions to the ‘Roads’
IFC were issued on 20/02/09 & 21/09/09. It is unclear as to whether these revisions would have been material to commencement
(certainly (re)Jcommencement was actually delayed by utility works beyond those later IFC dates). There is no information presently
available to inform culpability for delay to these subsequent IFC's, Unless there is proof of Infraco breach, this could be a CE under either
65(t) or (u).
B. INTC’s: see comments above. [Complete data on INTC's awaited]. Notwithstanding Infraco delay in provision of Estimates, on the
assumption that Infraco complies with that instruction, these INTC's should not provide an obstacle to commencement or progress.
C. MUDFA / Utilities: Planned completion 01/08/08. Partial availability on Leith Walk: Southbound Carriageway (ch 900 — 150); further release
of areas as at 30/04/10 & 05/07/10. tie PM advice is that meaningful commencement cannbt be made until 5 July 2010. Delay by tie; tie
culpability.
D. Other:
> Sub-Contractor procurement: Understood that Crummock may be appomted by lnfraco for 1B — see tie audit and Infraco Period Report
No.3-1 report to 24/04/10. No sub-contract yet in place. Not clear if lOI |ssued’co\fer|ng this work or area. Subject to further tie audit.
Delay by Infraco. Infraco culpability. The 5|gn|f|l:ance’pf thIS issue wlll increase as the 05/07/10 nears.

» WPP process: Not yet in place. This could be an ob,stacle to l:l:lmrnel)oement Delay by Infraco Irlfraco culpability. Unlikely to have
significant impact if in place on time for commencemeht | ' /

» IDR/IDC process: yet in place. Infraco letter-of 18;’13{03 |dent|f|es the requirement for 11 sépara}e IDR/IDC’s. Only 6 are shown in that

programme. It is not clear whether Infréca will be perrnltted by tie to commenice WIthut tlhls. paparwork in place (tie’s ability to stop

work from commencing on. this bas]s is npt ciear —see Preamble) Delay by !nfram Infraco ;u!pablllty

Other potential obsta:les to cbmmencemen‘t / progress: Cemetery wall; Qas maln at I\?‘Ianderston Street & Jane Street; utility works to

ch.1700 to 2100 {Sectlon 1A1 Colnst;tutlon Street) affecting TM. —

(i) Delay to Finish: Issue 3 programme, fshuu}s an increase of circa 32 wneks o er the timescale in Rev.1 programme (majority of increase

understood to be as a result|of Full depth construction issue). IM rmtigated v w 6f Issue 3 shows a slight reduction in duration of 6 weeks to
the Rev.1 programme. A

v

There is presently no |ust|fn:at|on for the increased Re\.lI 3 duratlon

F. tie position on area availability:
{i) Despite current availability on Lelth Walk: Southbound u‘;aarnage\.'wa\,uI (ch 900 - 150), and imminent availability on Leith walk : Foot of the Walk to
Jane Street we are curlnenﬂ\cr advise(ii that Infraco will ‘not be able to make meaningful commencement on 1B Road & Track until all MUDFA /
Utilities issues are completed Thesé works mnclude on Leith Walk: Jane Street to McDonald Road on or around 05/07/10. Delay by tie; tie
culpability. / e

G. Conclusion; (

(i) ‘Significant’ |ssues!events -In our opinion there were three main contributory factors, being (a) the IFC process; (b} the INTC process; and (c)
late completion of MUDFA/utilities. Taking those events in chronological order:-

The IFC was programmed to be issued on 07f07/08; the first IFC was actually issued on 11/09/08 (9.5 weeks late). This appears to have
facilitated commencement in this area. This is either a CE under 65(t) (or possibly a failure by Infraco to manage 5DS). Subseguent revisions
were issued on 20/02/09 & 21/09/09 — those revisions however were issued after Infraco had stopped work in this area (and did not of
themselves facilitate a restart). MUDFA/utilities diversions were supposed to be completed on 01/08/08 (to facilitate a start on 1B on
05/08/08). Those diversions however are forecast to be sufficiently complete suffice to allow re-commencement on 05/07/10. This is tie's
culpability.
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The IDR/IDC process may also be a contributing factor affecting commencement (but tie’s ability to stop work from commencing on this basis is
not clear).

{ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing and the WPP process) have less
of a bearing on the late commencement of this area. This is evident from the actual (partial) commencement in October 2008. Whilst in
isolation these issues may have been critical to commencement, their significance is considerably diminished by the occurrence of the events in
G(i) above. They may however become more significant in the lead up to the area availability in July 2010,

(iii) Considerations of dominance: availability of design and work areas are both equally important in terms of ability to commence. The late issue
of the first IFC in this area does appear to have affected commencement. That said, if contemporaneously Infraco and SDS knew that the
utilities diversions were significantly delayed, such that they did not have to progress the design in accordance with the original programme,
then the works area availability will have more causative significance. We understand that an instruction was issued by tie (post Christmas
2008 embargo; INTC 250) such that Infraco was instructed not to work in 1B until further instructed by tie. As a minimum that would appear to
restrict access up to partial availability on Leith Walk: Southbound Carriageway (ch 900 — 150). See also previous comments re potential Infraco
argument that the late completion MUDFA / utilities, and hence the late availability of the working area, will be more dominant (i.e. have more
‘causative potency’) than its delays which would / could have been overcome in accordance with the original programme had it been necessary.

As such, in our opinion the delay to the MUDFA/utility works in 1B Road & Track is the dominant / critical factor affecting commencement and hence
completion in this intermediate section.
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1C2 Road & Track

| Task Name 1

2008 2008 2010 2011 2012
3[04 |05 | a6 |07 ] a8 a9 om ai1[aiz]ai3 [ai4 | ai5[ai6 [ai7|ais| Q19| az0 | a21]az2

| 'jlm.l,Jlm-so[N D/J[FMaMI T ASloNiD]J] FlalA[M JJASOND Jmﬂm‘oﬁ—ﬁﬁﬂﬁlhﬂﬁfﬁﬁlﬁ

1 1C2 ROAD & TRACK < - E— |
217 | - A. IFCProcess | 1
218 | Planned (Road: Track) A
219 | Delay ta IFC A
220 | Actual (Road; Track) - not yet issued |
221 B. Key INTC's - see explanation in narrative 1
222 | - C. MUDFA/ Utilities A
22 | Planned MUDFA / utity « jon (allowing Infrace to 310 @ 3M0 TR feroeed btk |
S i s e e el T Do POTH i Aoy TP PR e SR P PR, e RIS e
75 | Actual / Forecast MUDFA compietion (allowing Infraco to commence)
2% | Delay to MUDFA / utilities completion , i ! 506 [ 1907
227 | Balance of MUDFA/utities (Picardy Flace to York Pace) ;
228 | - D. OtherIssues:
229 | = (1) Sub-contractor Procurement - not yet in place
230 | 28.2 Request
ol 28.2 Approval
232 | LOIto C (scope: mobsation and enabing works only)
233 | {2) WPP - not yet in place
234 | (3} DR/ IDC process - not yet complete
238 | - E Construction Periods
2% | Rev 1 duration
237 | Rev 3 Step 4 lesus 3 duration
238 | Rev 3 Step 4 lssue 1 Mitigated Duration [CHECK START DATE]

A. IFC Process: Initial IFC is currently 74 weeks late (planned 25/11/08; as at 30/04/10 the actual IFC is yet to be issued). DS advises that “.. design not
vet approved and still subject to change”. DS also advised that the “... current design parameters were instructed by CEC and revised design parameters
now being instructed — mainly to allow Picardy Place to function in traffic flow terms but also to take account of potential Henderson Global (St James
Quarter)”. From the above we understand that there are two concurrent issues. The first is that the SDS design is incomplete or not satisfactory to
CEC. However the second issue (Henderson Global / St James Quarter) is outwith Infraco control. From discussion with DS, this appears to be the main
issue delaying completion of the design in this area. It is therefore likely that the late issue of this IFC flows from one or more of the following
possibilities:-

= Late issue by SDS (in its simplest form a CE under 65(t) — which may in turn permit the application of clause 65.12.2);

- A material breach by SDS {again in its simplest form a CE under 65{u) — which may in turn permit the application of clause 65.13);

= A failure of Infraco to provide the Infraco Design to SDS in accordance with the Consents Programme and Schedule. Part 14 (clause 19.19
refers); -5

- A tie Change;

- A failure of Infraco in respect of its management of SDS or another breach by Infraco- (e g fé||ure to properly manage the CEC interface);

> A requuement of CEC for which tie WI" bear respuns.lblllty, \

concerning Henderson Global [St James Quarter) design requnrements

B. Key INTC's: From the information provided it appears that Infra ls ed 3round 13 no. INTC's against this area [Complete data on INTC's awaited]. Of
those INTC's 2No. are known to have TCO issued against them (INTC‘S o1 & 169). ‘Beyond that however, there is insufficient information available at
present to establish which INTC's are significant. That said; it is- ol‘led ‘that /7 No. of the foregoing were the subject of an 80.13 instruction issued to
Infraco on 19/03/10. As such, notwithstanding Infraco dela),cr in nrowsmr‘n of Estimates, on the*assumptloh that Infraco complies with that instruction,
these INTC's should not provide an obstacle to comgneneement off | progress. In respect of the! re ainder th opllgatlon remains with Infraco to provide

Estimates (which are overdue in terms pf’claus.e 80 tfmesca]éa] [

| L/

(
C. MUDFA [ Utilities: Planned completlop was 3?.{10}08 MUDFA [/ Utilities are f,orecast to omplete at Broughton Street Junction on 24/06/10.
Meaningful commencement is dependent- bn /MUDFA / Utilities completlon on Ymk Place f Elder Street to North St Andrews Square and Picardy Place

to York Place on 18/07/10. [Note: IM's mitigated Rev.3 shows commencement on 19/01{11 to be checked] Delay by tie; tie culpability

D. Other Issues: ‘ |
(i) Sub-Contractor Procurement: Understood that ;fummuck a(e CJ-frrently pricing this area — see tie audit and Infraco Period Report No.3-1 report
to 24/04/10. No sub-contract yet jl'l place-. NOt clear: if.Lor |5$ued covering this work or area. Subject to further tie audit. Delay by Infraco.
Infraco culpability. The mgnlfjcan;‘.ﬁe o‘f thr§ |spue wm increase as the 06/09/10 nears (this is the earliest date of commencement in this area
between Issue 3 and IM m|t|ga|ted prOgrammp}
(ii) WPP Process: Not yet subrrlltteci Th|s cbd.’;i be an obstacle to commencement, Delay by Infraco. Infraco culpability. Again, the significance of
this issue will increase a’s the 06;’09}10 riears.
(iii) IDR/IDC process: Not| vet |r| piace Infraco letter / programme of 18/12/09 identifies the requirement for 12 separate IDR/IDC’s. Only 6 are
shown in that programme, rt is not clear whether Infraco will be permitted by tie to commence without this paperwork in place. Delay by

Infraco. Infraco culpah'!rty.
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