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Section 1 Introduction 

1.1 Formal details 

1.1.1 This report has been prepared by Robert Burt (Director) and John Hughes (Consultant), 

1.2 

1.2.1 

1.2.2 

both of Acutus. Assistance was also provided by lain MCAiister, Associate Director at 

Acutus. 

Instructions and issues to be addressed 

On 3 March 2010 Acutus provided an initial view on potential tie liability for delay to the 

lnfraco Works (Acutus email of 3 March 2010 refers). A s~ uent meeting was held on 

10 March 2010 between t ie and Acutus to ~~~ in itial conclusions. At that 

meeting it was agreed that a further Jr)' aces( o(~ gation would be undertaken by 

Acutus. Those investigations wer t , l s on c rtain 'prioritised' ele . ents of the lnfraco 

completion. A total ~mj o were selected. I a~ r eed that a deadline 

of 12 May 2ttl° tr~ Acutus to repo~ 0 ~ 
Each eleme · t Va given a priority level~ ~ ing on the then perceived level of 

importance in respect of progrf1, A~y to the relevant Sections and Sectional 

· s~ ~ents are set out in the table below. 

Road and Track 

1A3 Victoria Dock Bridge - 516 

1 1A3 Tower Place Bridge - 517 

1 lAl Road and Track 

1 18 Road and Track 

1 1C2 ~ ad and Track 
1 1C3 oad and Track 

2 SA ssell RD RW - W3 

1 SA Russell RD RW - W4 
- ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

1 SA Murrayfield TS RW - W18 

2 SA Murrayfield TS 

1 SA Roseburn Viaduct - S21A 

1 Priority level 'l' being considered to have more relevance in terms of effect on progress and delay than level 
'2' 
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Priority Intermediate Description of area / structure 
level Section 

SA Murrayfield Stadium Underpass - S21C 

SA Baird Drive Retaining Wall - W8 

2 

2 

1 

1 

SA f Water ofleith Bridge • S21E 

SA Balgreen Road Bridge - S22A Incl. Balgreen Road Retaining Wall 

1.2.3 

1 

2 

2 

2 

1 

1 

1 

1 

1 

1 

W9 
SA Balgreen Road Bridge - 5228 

SB Carrick Knowe Bridge - 523 

SB I Road and Track 
SC Road and Track 

SC A8 Underpass - W28 u 
SC Depot Access Road B~ w - 2 

6 Depot Building j . ~ o 
6 Roads & Tr~71:. Depot 

7a Track-.~ ~ 1 
7b Gogarb1r R - Wl WlS 

ithin the time and 

d) to ident ify any areas of further investigation {including possible audits of lnfraco's files) 

which may be required. 

1.2.4 It is anticipated that the output from this and other future exercises, undertaken by tie or 

others, will assist and inform decisions in respect of extensions of time and additional 

payment at Sectional Completion level. This process will also provide a platform from 

which tie can assess, and if necessary defend, claims for additional payment from lnfraco 

and/or its sub-contractors at Section and intermediate section level. It will also inform 

project risk profile considerations. 
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1.2.5 This report and the appendices attaching hereto, summarises our findings and opinion in 

respect of the above. 

1.3 Information, data and documentation provided 

1.3.1 Information and data required for the investigations, was identified and generally 

requested via a series of email questionnaires issued in respect of each element2
• That 

1.3.2 

1.3.3 

1.4 

1.4.1 

information was subsequently provided by tie e ither by email or during discussions with tie 

personnel. 

That said, during the investigat ions it became apparent ~ h , in some instances certain 

important data was not always I readily avail~le. ~. onsequence, we have made 

specific recommendations within the subsequ.fn~f here relevant) regarding, for 

example, the need fo r further au 4A be c ~i#Qut by tie (including the type of 

process). For ease of refrn, y . uc 'recomme'Q~J v~ en indicated thus 

"Recommendo . ··ff@,> n c9; 
As noted ab v[fa i!!J"Scale for this exej c~i aµ ereby it was agreed that Acutus 

would repo ck to tie on 1~
1 
~a 2 ol ~ timescale afforded an average of 

approximately one and a half day("l~ I me t for the current exercise. As a consequence, 

for the most part the infw ' a and advice upon which the current exercise and 

opinion is ba1e6)1~e'&vided by tie personnel. That process is to be distingu ished 

from sepJ.ltJ H~ion and verification of the contemporaneous project evidence files 

by our,,le s. ,~le we have no reason to doubt the information and data provided, time 

has not\p.e~ tted independent corroboration of t he majority of t hat information. 

Meetings held 

A number of meetings were held with various tie project management staff over the 

course of the investigations. In this regard, meetings and/or telephone discussions were 

held with the following individuals:-

a) Malcolm Butchert and Alisdair Dickinson (in respect of intermediate section lA); 

b) Phil Dobbin (in respect of intermediate section 18); 

2 Questions in respect of structure related questions were issued under cover of emails dated 22 March 2010, 
23 March 2010, 12 April 2010, 19 April 2010, 22 April 2010, 26 April 2010 and 29 April 2020 refer. Separate 
emails were issued in respect of contractual questions, design processes and INTC data. 
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c) David Burns (in respect of intermediat e section le}; 

d) Tom Cotter (in respect of intermediate sections SA & SB); 

e) Andrew Scott (in respect of intermediate sections SC, 6 & 7); and 

f) Colin Neil. 

1.4.2 Further meetings and dialogue were held w it h Damian Sharp (in respect of design 

1.4.3 

processes and data), Fiona Dunn (re commercial issues such as INTC's and sub-contractor 

procurement ) and Tom Hickman (regarding planning and asabr data). 

It is relevant to note that ~ t ie personnel were1;rff~/ , ~elpful and willing to assist in 

this process, providing whatever ass!A'ce ~e/(~ dten outwith normal working 

hours). l) 

D (#J(#J 
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Section 2 Preamble to analysis and conclusions 

2.1 Generally 

2.1.1 The investigations and analysis focussed on the following key headings which were 

highlighted as being consistently significant in terms of progress and delays. Those 

headings are:-

A. The " Issue For Construction drawings" ('IFC' ) process - see report section 2.2 below 

B. 

c. 

D. 

E. 

F. 

2.1.2 For consistency, progress and delays attaching to each element has been considered under 

each of the above headings. 

2.1.3 Prior to out lining the specific findings in respect of each prioritised element it is prudent t o 

make the following general comments in respect of each of the key headings. 

2.2 IFC process 

2.2.1 A key issue identified in a number of instances was the availability of design such that the 

works could commence or progress could be maintained. Matters such as late release of 

the IFC by the date ident ified in the Programme or a material breach by SDS in 
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performance of its obligations are Compensation Events under the lnfraco Contract3. 

Those matters may give lnfraco an entitlement to additional time and payment (albeit that 

entitlement to additional payment is subject to certain potential deductions as set out in 

Clauses 65.12.2 and 65.13). It is therefore important to establish, as far as possible, 

whether any such Compensation Events were "... the direct cause of a delay in 

achievement of the issue of a Certificate of Sectional Completion ... " (emphasis added). 

2.2.2 In addition, questions surrounding lnfraco's management4 (or otherwise) of SOS and the 

IFC process generally were also raised by tie during the current exercise. That, together 

2.2.3 

2.2.4 

with the provisions of Clause 19.19151, tie's liability for delar;t respect of tie Changes and 

third party approval delays, render it essential t , . e 'c us ' of any delay to the IFC's be 

established (as distinct from merely iden ifyin h a Q I ) n IFC issue has occurred). 

As a consequence, during the cu re e ercis e requested an~ e'i" provided w ith, a 

dates on wh~ '['' ' ffia R ges were planned . b e)u , nO when/if they were 

occurred to ·h l} ir: t }"f C. ~ 

It is apparent however that cert~ formation is requ ired in order to establish, 

with a greater degree offr?n~ culpability for any such delay in IFC issue. That 

further infor ~ , ? t& tly available, as further explained below:-

an n 'f{S in respect of, the first IFC for each 'package'. It does not however 

spec, ically identify the 'cause' of that delay. Potential causes of delay may include one 

or more of the following:-

i. late issue by SOS (in its simplest form a CE under 65(t) - which may in turn 

permit the application of clause 65.12.2); 

ii. a material breach by SOS (again in its simplest form a CE under 65(u) - which 

may in turn permit the application of clause 65.13); 

3 Clause 65 and Compensation Events (t) and (u) respectively 
4 Clauses 11.3 & 11.4 of the lnfraco Contract refer 
5 Clause 19.19 limits t ie's liability for Compensation Events in certain circumstances related to fai lures on the 
part of lnfraco 
6 Copy provided to us was the MS Excel file ref. 'SOS Approvals tracker - download at 6 April 2010.xlsm' 
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iii. a failure of BSC to provide the lnfraco Design to SOS in accordance with the 

Consents Programme and Schedule Part 14 {clause 19.19 refers); 

iv. a tie Change; 

v. A failure of BSC in respect of its management of SOS or another breach by BSC 

(e.g. failure to properly manage the CEC/NR interface); and/or 

vi. A requ irement of CEC/NR for which tie will bear responsibility; 

No doubt there are a number of other potential causes o delay not identified above. 

However, until further details are available it is t / ossible (in the majority of 

issue of the IFC's. 

so far b incurred to the I~~ ~n -~ fng the VE design) for this structure. This 

structure is crucial to~~pr/J i 'A which itself is key to completion of the 'off-

street' wor~ ~ i · · ee9f ~I ompletion C. As a consequence, it is recommended 

that a e ,, audi , is process of, and delays to, the design of this structure is 

un77ak 1) 
b) Re~ IFC drawings: the current "SOS Approvals tracker" monitors only the first IFC 

issued in respect of each 'package'. It does not track either the timing of, or reasons 

for, the re-issue of subsequent revised IFC's for those packages. 

Recommendation: tie should consider implementing a wider, more comprehensive IFC 

tracker capable of monitoring the subsequent revised issues of each IFC. That tracker 

should also endeavour to identify the reasons and culpability for the revisions made. 

This will more readily inform any subsequent analysis of delays. 

c) lnfraco Design: there is no data presently available (to ourselves or tie) that can 

inform us as to when lnfraco provided its design to BSC. We understand that although 

tie has requested this information from lnfraco, it has refused to provide this 
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2.2.5 

2.3 

2.3.1 

information. This however affects, among other t hings, the consideration of Clause 

65{t) and tie's ability to apply clause 19.19 where or if appropriate. 

In this regard, we are advised that an audit is planned on selected areas of design 

which should retrieve this type of information (at least for the areas considered by the 

audit). We understand the proposed audit will also address (or attempt to address) 

retrieval of information on how, or how effectively, lnfraco managed SOS. That 

information however is not yet available. 

specific individual areas or structures, thus permitting a more comprehensive analysis 

7 Those components include (but are not necessarily limited to) data concerning the relevant location / 
structure, date Estimate required; relevant (reasonable) extended date for provision of the Estimate; whether 
revised Estimate required; date Estimate(s) issued; date of tie Change Order; whether subject to 80.13 
instruction (and date); whether referred to DRP; date of reference to DRP; whether 80.15 instruction issued by 
t ie; outcome of DRP and other Comments. An example of the type of master list was provided (and used) as 
part of this current exercise. That data could also be compiled using a database application if that format is 
preferred by tie. 
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to be undertaken. That exercise however is not yet complete - hence our reliance on 

the INTC's identified by the project management personnel. 

Recommendation: that the tie commercial team continues to compile and maintain a 

detailed master list of all lNTC's (and related data) in either Excel or database format. 

c) Period for provision of Estimate: Clause 80 provides that Estimates shall be provided 

by lnfraco within an 18 Business Day period, unless an extended period is agreed by 

the Parties. We understand that few extensions were agreed by the Parties. There is 

also no data available to inform us as to tie's positio~ any reasonable extended 

period. Time has not permitted us to revieyt, the orhtf ts of each INTC in order to 

arrive at a view on a reasonable8 period tf -' U, i ion of that Estimate. We have 

to each INTC. It should the e ~e be bu e in mind thatJ •,[ osition could be 

subsequently challeng2?EI_I f ado nd that a perioZl[.tb 18 Business Days 

may be ~ ¥ a ;lj,r , {'!}!)' eing applicable I · · to/ tJle. 

d) ~ . . 

allowed a fault' period fofil]ti t , !'V~ nd respond to Estimates provided by 

lnfraco. While it is accepted a t &dod will vary depending on the contents and 

nature of the Estimat ~fr~ e ha ot permitted a review the contents of the various 

Estimate t e1s ·ab s fJ!o6rselves what we would consider to be a reasonable period. 

No ~ r i~ r, .,, n is available in this regard for us to rely upon. As such, any time 

takt~ y t~eyond that 'default' period has been attributed to tie as a period for 

wh1 h · is likely to be culpable. That position is generally in line with the advice 

received from DLA on 24 March 2010 (email timed at 15:44), where it was noted that 

" ... to avoid further delay/cost consequences, it would be open to tie to refer the 

Estimate for determination in accordance with DRP''. 

It is also noted that, Compensation Event (x) renders tie liable for the "delay arising 

between the date tie is notified of a Notified Departure and the actual date on which tie 

issue a tie Change Order in respect of such Notified Departure". As such tie is liable for 

any such 'reasonable' period for the provision of the Estimate and also the review and 

response period (where that CE is the direct cause of delay). 

8 Please refer to item 4 of the DLA advice note dated 16 January 2010. 
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e) Period taken by lnfraco to issue INTC: the recent exercises have identified a number of 

inst ances where signif icant periods of time have elapsed between an IFC issue date 

f) 

and t he date on which lnfraco has notified t ie of an INTC. As an example, INTC 399 was 

notified on 26 February 2010. We are advised however t hat the Geotechnical IFC for 

this area was available to lnfraco on or around 18 December 2008. That equates to a 

period of 62 weeks prior to notification. On the face of it that period is unreasonable 

and raises questions as to lnfraco's management of this process and the Works 

generally. Other similar examples are prevalent throughout several elements. Note: 

the lnfraco Contract does not make specific provision TI f f -tification of INTC's within a 

specific period. 

· r?w) advice sought from, DLA to 

establish whether excessive ti kr, to ij~cs is a fa il ure I breach by lnfraco 

of its general obligations und rt c!, tract. 

March 21 ' SS r a 0.13 instruction In ~ e t O a umber of INTC's. We also 

For pres~ purposes we have P,r~ ~ , e premise that the tie 80.13 instruction 

is valid. In the event~ ~ u fb~rra not to be valid, the conclusions concerning 

culpability 1::17",Y>"ls~~ those INTC's may change. In this regard we have 

also prfc etledi ~~~mise that the issue of an 80.13 instruction by tie will not 

'op rt\, !16lr1nfraco to somehow argue that such an instruction cou ld/should 

e , issued earlier. This is particularly relevant to circumstances where lnfraco 

was in significant delay in the provision of Estimates for INTC's prior to the issue of an 

80.13 instruction. Whilst it is considered unlikely that lnfraco would be successful in 

prosecuting such an argument it may be prudent to discuss this with DLA. 

2.4 MUDFA and/or other utility works 

2.4.1 Information regarding completion or projected completion of MUDFA or other utility works 

was obtained from two principles sources, being (i) information obtained from tie project 

management personnel and (ii) the marked up photographs of the various sections 

produced by tie at periodic intervals. 
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Recommendation: that tie maintain a central database of MUDFA I utility commencement 

I completion dates (that information has proven difficult to extract). 

2.5 Other 

2.5.1 Sub-contractor procurement: data in respect of lnfraco's procurement of its sub

contractor's was obtained from two principle sources, being (i) a copy of tie's audit report 

dated February 2010; and (ii) section 4.1.2.1 and Appendix 10.6 of the lnfraco Period 

Report 3-1 to 24 April 2010. Review of that documentation shows that lnfraco has not 

operated the procurement process in accordance with the lnfraco Contract. This could 

have significant commercial implications as events unfold(? terms of the effect of the 

procurement process on progress and delays~rffi ~ ~nvestigations focussed on 

gaining an understanding of wheth~ the ~ ~r~ent of sub-contractors affected 

progress of the lnfraco Works the , lt L In ~ regard, we note that it is quite possible 

that the issue of letters of ~ L l'V opposed to formal su~ acts, could lead to 

delays to either a sta~~ ~ .) Ir gress on site. Th.a ~ l~ ybJ because the LOI' s 

issued by 1TTI41 a p~ o have restricted '~t'H±:flue limits'. It is therefore 

important ti u~7t d whether, and in ~~ !ty,1~process actually affected the sub

contracts in ~ stion. That informat·e ~ er· not available from the audit; nor is it 

(at page 4 "Further Audi e i e nts", where, in the last two sentences 'scope' and 

'timeline' is isA s~ 

Recom 'i"!Jt8 Z°i<a( a further audit is carried out by tie (as planned) which goes 

toward ~ J blishing the timing and details of the various extensions to the sub

contractor's letters of intent. That audit should also aim to gain sight of (or retrieve copies 

of) relevant correspondence between lnfraco and the sub-contractors. That information 

should in turn assist in identifying whether this process caused delays to commencement I 

progress. Please note however that our initial conclusions in respect of the prioritised 

elements indicate that sub-contractor procurement process was not a significant obstacle 

to commencement or progress. This is explained in detail within the relevant appendices. 

2.5.2 lnfraco IDR/IDC process: Following discussions with Damian Sharp at tie, we understand 

that the original intent behind the provisions of Schedule Part 14 was that SOS would have 

its Inter-disciplinary Design Check (IDC) in place before issue of the IFC; and that lnfraco's 

IDR/IDC would occur after that point. That is, lnfraco would 'complete' its element of the 
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design following receipt of the first IFC from SDS. As such, the 'IDC' shown in the flow 

chart at paragraph 2.2.13 in Schedule Part 14, was apparently intended to relate to the SDS 

IDC (not lnfraco's IDC). That said, it was explained that the flow chart could also apply to 

the subsequent lnfraco design process but in a separate timescale (it is this separate 

timescale that needs to be better understood). It was also explained that it was not 

anticipated that SDS would update its IFC for subsequent lnfraco design input or change 

requests. However, it is apparent that this is now occurring such that revised IFC's are 

being issued by SDS following integration of lnfraco Design; with lnfraco submitting 

Compensation Event notices under CE(t). We have been Jf· ble to establish where the 

lnfraco IDR/IDC process sits in terms of the contra ual ·~ eli e. 

In addition, we have not yet located whe e or · i ~ lii i y stated, or impliedly included, 

the Des1g Delivery Program(l~ol e projection is that 262 IFC's will be 

issued)? l2i ~ 
b) How sho11<!).f~~ from the development workshops feature in this process? 

c) How sho ,M iaiusion of BSCs design in a subsequently revised IFC from SOS be 

ad r/sJe P 
Recommendation: further investigation (via tie audit) into the provision of the lnfraco 

Design and the subsequent timing of the integration of that lnfraco Design into the SDS 

design. 

Recommendation: clarification of the contractual issues raised above. 

2.6 Comparison of the construction periods included within Infraco's 

Revision 1 and Revision 3 programmes 

2.6.1 Within the individual analysis of each of the prioritised elements, we have undertaken a 

review of (i) the delay to start of the relevant structure I element; and (ii) any forecast 

delay to the finish of same. 
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2.6.2 We have also undertaken a review and comparison of the different construction periods 

2.6.3 

2.6.4 

included within t he following programmes:-

a) lnfraco Revision 1 Programme; 

b) lnfraco Revision 3 Step 4 Issue 3 programme; and 

c) lain McAlister's opinion on a reasonable mitigated version of lnfraco's programme 

Revision 3 Step 4 Issue 1[91. 

The latter review (of forecast delays to finish dates) nece(tJY includes consideration of 

any increased activity durations included within ;.Pft1icr r rogramme Revision 3 Step 4 

Issue 3. Those durations have therefore be£n2coc,a ttJ with the lnfraco Revision 1 

durations. We note however that i for tr~ been provided by lnfraco which 

Com ilotion o os-built u, /rif11 Q IQ! 
Availability f c ur f e as ,It data is and will oe\ e JW,he successful defence, or 

made availa by tie's project m nfr ,, t p · sonnel, the absence of detailed as-built 

data has hindered the curr .n e t<;jse s such, it is important to reinforce the value of 

built pro~ tt11 lly in · '<>g amme format). 

Recomf~j'b,(: that tie allocates a resource (possibly a dedicated resource) to the 

compil~n of an accu rate and detailed as-built programme together with evidence files 

(which support/ validate the entries within t he as-built programme). 

2. 7 Process of review and analysis 

2.7.1 The following provides a brief overview of the analysis undertaken in respect of each of the 

prioritised e lements. 

9 Note: we have used the IM view of lnfraco's programme Revision 3 Step 4 Issue 1 (as distinct from Revision 3 
Step 4 Issue 3) due to t he fact t hat the Issue 3 exercise has not yet been completed. As such there may 
ultimately be differences between those two exercises which may require to be reconciled in the future. 
However for present purposes use of Revision 3 Step 4 Issue 1 provides the information necessary to consider 
indicative comparisons. 
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2.7.2 

2.7.3 

2.7.4 

Summary programme: a simple summary programme has been prepared for each 

prioritised element identifying key facts in relation to 'A. the IFC Process'; 'B. the INTC 

process'; 'C. MUDFA I Utilities'; 'D. Other issues'; and 'E. Construction periods'. Illustrating 

all of the above in a programme allowed us to view the inter-relationship of each of those 

issues graphically within the correct timeframe. See example below. 

- A. IFC Proe.,_& 

Pl)..nn.ed 

AdUal 

Dell(10lfC 

Cxatng $C1v1eu drow,:i9 updated 

- 6- Key IITTC't 

- NTC26' 

P~nod tor bum.ate 

lntroKo c.utp.abili1Y tor dclay•d h bm.t.te 

- NTC:m 
P~rlOd rorhdmate 

lnfrK o culp,1btlity for dol-rtd h bm.a.to 

80.1,1&aued !t>R.f'!tc264 &:!92 

PbnrN! LiLOfAlut&y com;>ebOn (abw.,,;i l\traco to eonwnie~ce) 

Ool.ay to MUOfA'Ullt1t1ea eomp1obon 
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'A. IFC 1r;iJW1~ d and actual IFC issue dates were plotted in respect of the key IFC's 

for the ~elv:'nt structure or element. Where a delay was incurred to the IFC, information 

was sought in respect of the cause of that delay. Atthis stage mainly anecdotal evidence is 

available as to the possible causes of said delay (please refer to section 2.2 above). Delays 

were indicated by a yellow bar (indicating culpability for IFC delay has to be firmed up). 

'B. INTC Process': information was obtained from tie project management personnel on 

the key INTC's which were thought to have affected commencement and/or progress. 

Information was then sought in respect of the key stages in the INTC process including 

notification date, date Estimate required, date Estimate submitted (if at all) and dates of 

any applicable 80.13 or 80.15 instruction. Culpability for delays through that process was 
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categorised on the basis as set out at section 2.3 above. Blue bars indicate lnfraco 

culpability; Green bars indicate tie culpability. 

2.7.5 'C. MUDFA/Utilities': dates of planned and actual MUDFA and/or other utility completions 

were plotted. Culpability for same was indicated. Again, blue bars indicate lnfraco 

culpability; green bars indicate tie culpability. 

2.7.6 'D. Other issues': where possible the sub-contractor procurement process was tracked 

through the various stages including (i) clause 28.2 & 28.4 requests and approvals; and (ii) 

2.7.7 

2.7.8 

2.7.9 

issue dates of letters of intent. Milestone dates were inserted , reach. 

'E. Construction Periods': where possible ea ~ rt n ains details of the following 

mitigated version of Revision 3 j~4 4 . sue 1l 01. This again allowed us to present a 

graphical representation of the ~es er, durations within the r.fr' timeframes. An 

assessment of the delay I~ ~ d d"elays to finish ~ s m)rJJ en -that process 

being inform ((bvi'm or ~ I.Provided by, and dis s~~, tie personnel. 

area availab' . . That is, when ctr . imi I nfraco could I should have commenced 

works in certain areas.~ r~el . as discussed with the respective tie project 

management pi::!7~'~ t~ e at an opinion on same. 

Thereafter ~ t9 ~ n 'G. Conclusion', we have summarised our opinion, based on the 

informffl 'f~ ble, as to the (i) the significant events/issues affecting commencement 

and/or~&{ress; (ii) concurrent issues/events which may have occurred; and (iii) 

consideration of any events which would likely be considered to be the dominant cause of 

the delay to that element or area. 

10 See footnote 9 on page 12 above 
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Section 3 'Sections A & B' - Conclusions arising from current 

analysis 

3.1 Generally 

3.1.1 Section 'A' is defined within Schedule Part 1 as "means completion of the Depot (including 

energisation) and the first Tram delivered to the Site and assembled and the completion of 

3.1.2 

3.2 

3.2.1 

all tests required by the Employer's Requirements in relation to that Section". 

Two prioritised elements relate to this Section, being (i) the 'Depot Building'; and (ii) 'Roads 

& Track - Depot'. We note the following in respect of e

0
ach. (? 

Section 6 U 
Section 6 Depot Building: The table below 

ithin (incl. delays 

Finish 30.43wks 

cal. Duration 90.57wks -10.14wks 

::l~::~clus·1 ~ i~ V 

(i) ,Q , icant' issues events: 

incurred to this structure can be summarised as 

the significant issues affecting commencement of the 

earthworks were (i) water main diversion; and (ii) INTC 187. The delay due to water 

main, causing delay to access - 01/08/08 (planned start) to 18/02/09 (when 

material start should have commenced). 35 week delay (tie culpability). INTC 187 

(delay in provision of Estimate) appears to have caused a further 6 week delay to 

the earthworks (lnfraco culpability). Thereafter there are questions surrounding 

lnfraco performance in earthworks operations, commencement of foundations and 

steelwork - causing a 16 week delay to foundations and steelwork. For the most 

part, excluding the water main, these appear to be lnfraco culpability. That said, 

issues such as increased workscope in terms of earthworks volumes and 

foundation increased scope must be ta ken into account. Split liability for this 16 

weeks period. 
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(ii) 

(iii) 

(iv) 

Note: the above is slightly different from previous informat ion supplied to us. That 

is, previously we understood that tie's position was that partial access was 

available on or around late 2008 (i.e. prior t o the completion of the water main). 

The above however is the explanation we have recently received. If however the 

earlier tie position is correct the balance of culpability shifts more towards lnfraco 

as a result of a failure to commence earlier. The measure of the shift in culpability 

is likely to be in the region of 6-10 weeks. 

Concurrent issues: there is a question of the completion of the water main 

diversion (to 05/05/09) being concurrent. This howe~~was not seen as critical to 

the bu ilding. No doubt lnfraco will how/ :v r ro om this and the time periods 

taken by t ie for issue of TCO' s. ~ Q 

anything other than domin nt rf ti 18/0 · 09 (but see note a ;1 e). Thereafter, the 

delays to commence ~ t e rlh2 orks, foundatio~ -d tft,ork are critical. 

As su~ ~ ! t i ion on allocat ion oA u pB ili l)"'n be summarised as 

folloTD} u /,) ~ lJ 
Description Opinion on Opinion on 

foundat ion work (need more detailed as
built data to conclude). There is also a 
further risk regarding Depot doors. 
Lower limit: 
Upper limit: 

tie lnfraco 
culpability culpability 

Range of 25 
to 35 weeks 

Range of 
O weeks to 

8 weeks 

25 weeks 
43 weeks 

Range of 6 to 16 
weeks 

Range of 
8 weeks to 
16 weeks 

14weeks 
32 weeks 

3.2.2 Section 6 Roads & Track- Depot': please refer to Appendix 17 attached. 

Our conclusions in respect of delay incurred to this element can be summarised as 

follows:-

(i) 'Significant ' issues/event s: There appear to be five main issues affecting this 

element. Those are (i) the water main delay; (ii) INTC 187; (iii) the delay to issue of 
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(ii) 

(iii) 

the Roads IFC; (iv) delay to drainage design; and (v) delays to the OLE foundation 

design. The delay due to water main, delayed access to the site - from 01/08/08 

(planned start) to 18/02/09 (when material start should have commenced). 35 

week delay; tie culpability. INTC 187 (delay in provision of Estimate) appears to 

have caused a further 6 week delay to the earthworks; lnfraco culpability. 

Thereafter there are questions surrounding the production of the Roads IFC and 

drainage design. This was not issued by SOS until 14/08/09 (52 weeks later than 

planned - albeit that t he 41 week delay to commencement takes up the majority 

of that delay). This needs to be audited and analysew 

Concurrent issues: there is a question of ti~·~ rrpletion of the water main 

diversion to 05/05/09, being concurrent~T(o\?J'.~es above. No doubt lnfraco 

will focus on this and the ti ~eJiods tak r:vt:Sy tie for issue of TCO's. lnfraco 

culpability in respect of thili, o,r.r dati ns design may yflt r6Ve to cause further 

delay to progress (~ drl ys owever have yet u f~ )j This should be 

monitor aclb&~ilt programme calla ' n at, 0 ~ tr.audits. 

anythil t ' er than dominant U(~f~ S it restricted access to t he whole 

site un ii mid February 2~ ·~ · . ~~e0he delay to issue of the Roads IFC is 

likely to feature si!,",, t in ~n{delay analysis. Culpability fo r this delay may 

w~II re~(~q~ ~ .a le und~r CE(t) or (u); but ~a~ .also relate to lnfraco 

fall r ~~o/'w Risks remain that CEC was comphc1t on delay. Overall delay 

le~;n( and Section 'A' in particular however linked closely to completion 

Building (which at present is the longer more dominant string of 

activities). 

3.3 Conclusions in respect of Sections A & B 

3.3.1 In light of the above, we summarise our current opinion in respect of Sectional Completion 

Date 'A' as follows:-

(i) Sectional Completion Date 'A' 'time' implications: Potential tie liability:-

a. Lower Limit: 25 weeks. 

b. Upper Limit: 43 weeks. 
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(ii) 

Note: in terms of Sectional Completion Date 'B' please refer t o IM email of 

04/03/10. That confirms t he following "The programme logic models the 

requirement to have the track sections SC and 7A complete to achieve the Section B 

date. On that basis the late completion of the AB Underpass and the groundworks 

at the Gogarburn Landfill Site project the Section B date to 15 February 2012. 

However, we have previously been advised, in discussions with tie's E&M and 

operations staff, that the actual requirements of the test track is approximately 

lkm of live track running from the Depot. Having discussed this with tie's PMs it 

would appear that a suitable length of track can be (9J}tructed by January 2011. 

The track section SC running through thri1rtrdf fP f5s and to the south is not 

required for the test track. Providing th(~ J'ft@cjolv,hakes a concerted effort to 

carry out the I and fill site wor~ e Sp i g';-s,/mmer and Autumn of 2010, whif e 

at the same time progres es l1a1 con !ruction in the ajtPj"t sections of the 

route, there should ~ p d,k ent to having the~tit7dy within 28 days 

of the 59fflljtrflvfi4 'epot." This howevfisr&;~ t on lnfraco resolving 

the la~dv ·1i,thin the t imescale req~tJ'I\Jl).fabove, 

Sectio alAnancial' im licatiom . '•12l~of site prelims it is noted that the 

majority of the 't ime' imf17+~6ve relates to delayed access to the area, As 

such, sub-cont ram""e>'~I ti me related costs should not have been incurred 

by I r~ (~~ extent, if at all. lnfraco 'sectional' costs11 are likely to be 

d9 ~ n A dedicated management resources, On that basis, we note the 

.~J 
a. Lower Limit : lnfraco costs 25 weeks; sub-contractor costs 6-10 weeks. 

b. Upper Limit: lnfraco costs 43 weeks; sub-contract or costs 14-18 weeks. 

3.3.2 In terms of the current projected delays t o complet ion of t his Section, we not e that wit hin 

the Revision 3 programme lnfraco has increased the projected duration of the Depot 

Bu ilding works by approximately 14 weeks. No substantiation has been provided by 

lnfraco is respect of same. In our opinion no further time should be awarded to lnfraco for 

increased durations until such t ime as t he relevant substantiation is provided. This is 

particu larly relevant in light of the current views on potential mitigation and/or 

11 Overall 'Project' related prolongation costs are reconciled 
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acceleration measures12
. That said, tie should consider when it needs to have the Depot 

and Test Track complete. If, for example, Section 'C is significantly delayed, there may be 

little benefit in expediting the Depot completion at additional acceleration cost. 

12 lain McAlister's previous opinion on the lnfraco Revision 3 Step 4 Issue 1 programme was that t ime (in the 
region of 10 weeks for the Depot Building and 23 weeks for the associated Roads & Track) could be saved. 
Please note, t hat where any of those measures are deemed to be 'acceleration' there may be costs 
implications for tie attaching to same. 
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Section 4 'Sections C & D' - Conclusions arising from current 

analysis 

4 .1 Section 1 

4.1.1 Appendices 1 to 8 attached contain the current analysis and conclusions in respect of the 

following Section 1 prioritised elements:-

Appendix Section Description of area / structure 

Priority Level 1 Elements 

4.1.2 

4.1.3 

respectively. Please refer to report section 4.6 for our conclusions in respect of the effect 

of the above on Sectional Completion Date 'C'. 

4.2 Section 5 

4.2.1 Appendices 9 to 15 attached contain the current analysis and conclusions in respect of the 

Section 5 priority '1' elements; Priority '2' elements are contained within Appendices 20 to 

26, as follows:-

Appendix Section Description of area / structure 

Priority Level 1 Elements 

9 SA Russell RD RW - W4 
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4.2.2 

4.2.3 

4.2.4 

4.2.5 

Appendix Section Description of area / structure 

10 

11 

SA Murrayfield TS RW - W18 

SA Roseburn Viaduct - S21A 
1------1··· ......................................... .. 

12 
13 

14 

15 

SA Baird Drive Retaining Wall - W8 

SA Balgreen Road Bridge - S22A Incl. Balgreen 
, W9; including Balgreen Road Bridge - 5228 

SC I A8 Underpass - W28 

SC Depot Access Road Bridge - S32 

Priority Level 2 Elements 

20 SA Russell RD RW - W3 

21 SA Murrayfield TS 

22 SA Murrayfield Stadium Underpass - S21[f 
23 SA I Water of Leith Bridge - S21 

24 SB .. .. [ Carrick Knowe Bridge - S2 . 

25 SB I Road and Trac 

26 SC Road and Tr c , 

Road Retaining Wall 

The analysis of the above c
7
m, h t · Project level th~ del . ys ip ,u red in this Section 

of the works (al ~~~ are subsumed by i;;l e ~ knsive delays incurred 

within Section l.D) U 
That said, t he a alysis of those Sectio~ se§ ,r s learly ident ify considerable periods of 

concurrent delay at an interm,1e e'cti n level. lnfraco culpability throughout this 

Section is significant. ti•@t!Y " so present. 

This analy(sj ~ ~ ra~ significant questions in respect of the timing and/or 

manage~ nt Fvre.design process. 

As not~ aragraph 1.2.4, maintaining this form of record and analysis will enable tie to 

properly assess, and where necessary defend, claims for additional payment from lnfraco 

and/or its sub-contractors at Section and intermediate section level. It may also assist tie 

in informing strategy in relation to its relationship and dealings with SOS. 

4.3 Section 7 

4.3.1 Appendices 18 and 19 attached contain the current analysis and conclusions in respect of 

the following Section 7 priority '1' elements :-

Appendix Section Description of area / structure 

Priority Level 1 Elements 

18 7a Track - Section 7 
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~HH·h,DIMIM·liiiillii·hhliliiiiiliiiiii-~ 
19 7b Gogarburn RW - W14/W15 

4.3.2 Similar comments apply here in relation to Section 7 as are made at paragraphs 4.2.2 to 

4.2.5 above (re Section 5). 

4.4 Consideration of position adopted in the 'MUD FA Rev.8' adjudication 

4.4.1 During the 'MUDFA Rev.8' adjudication process, a report was produced by Acutus13 which 

4.4.2 

4.4.3 

concluded that " ... it would appear to be possible to mitigate all of the MUDFA Revision 8 

projected delays to the extent that there would be no require[m to extend any of the four 

Sectionol Completion Dotes"". /) (nl 
It is acknowledged that, on the face of it, t e cc(rf t0,a e above in the MUOFA Rev.8 

adjudication report may not appea b cons~ nt with our opinion on the delays to 

Section 1 and the culpability ~ v after mitigation). It i · er fore necessary to 

explain how the two posi · lj e o be reconciled. Q 

works as at 8 1,, en 2009. When ~ r~ o lnfraco Revision 1 Programme 

'assumptions', lfe following delays t t O orks were forecast to occur:-

18 59.86 

lC 59.00 

10 40.00 

4.4.4 It was against the background of those delays (circa 59 weeks) that lain McAlister's 

'MUDFA Rev.8' report was drafted. Since that date however, the completion of the 

MUDFA works, within Section 1 in particular, have been further delayed, to the extent that 

the following delays (shown in columns 7 & 8 below) were forecast as at April 2010:-

13 Report Ref. J086-209 dated 5 May 2010 entitled "Expert Report regarding Estimate in Respect of INTC No. 
429 MUDFA programme Revision 8 Delay and Disruption Resulting from Incomplete Utility Works" 
14 Paragraph 6.3.1 
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1 2 3 4 5 6 7 8 9 --Int. Revision 1 MUDFA Rev.8 Delay 

Section Prog.Dates Dates (wks) 

Rev3Step41ssue3 Delay in weeks 

Range from to [Rev.1 to Rev35413] 

1A 31/10/2008 17/12/2009 58.86 02/03/2010 13/12/2010 fS.57 110.43 51.57 

1B 01/08/2008 24/09/2009 59.86 01/07/2010 99.86 40.00 

lC 31/10/2008 18/12/2009 59.00 07/05/2010 04/11/2010 79.00 104.86 45.86 
10 19/12/2008 25/09/2009 40.00 30/01/2010 08/02/2010 58.14 59.43 19.43 

4.4.5 That is, the overall projected delays to MUDFA works in Section 1 increased to circa 110 

weeks. That is, an increase of up to 52 weeks beyond those forecast in the 'MUDFA Rev.8' 

programme are expected (see columns 8 & 9 in the table directly above). It is this Section 

4.4.6 

that drives Sectional Completion Date C (see comments in rerf ection 4.1 above). 

lain McAlister's mitigation exercise on the RC i nG JS~ 4 Issue 1) programme15 

indicated that mitigation I accelera.t{t c ~ br, ~, . e p/ojected completion date forward 

to circa July/ August 2012". Tha(°( f'fs to J ~ ~verall delay in th . region of 73 to 71 

weeks for Sectional Complet' , afe c.L,.1 s noted, that dela is d N'e,
1 

by the dominant 

delays in Sect~ ir ~ t . ~ections lA, 18 ~ c 'U i ui.tf'). The difference 

Sectional Co pl!Jo) ate C (of 73 to 7/c<!l>~ Js to have been brought about by 

the introducti~ ifferent Traffic "f<'1,i"ing within Section 1 (together with a 

degree of increased works~f1Jelo~ NTC's). This has increased the effect of the 

critical MUDFA I uj ili~ f'C/'l ~ 1 by circa 21 to 25 weeks. We are aware that this 

is presentlyi.J'~ evreiil~tie, Blair Anderson and lain McAlister but the indications at 

present/ 2re t 1tJb u · mer 2012 completion still appears achievable17
. On that basis, the 

risk forlt iQ U.11 period appears to remain with tie" (albeit that the current exercises 

being un ertaken by tie in respect of TM phasing may well inform a further reduction in 

the current projection of forecast delays). 

15 Including the joint 'mitigation' review with Blair Anderson. That review appears to have taken intermediate 
section lA off the critical list; but maintains the criticality of intermediate sections 18 & lC. That exercise still 
indicates as a forecast completion of summer 2012. 
16 Email from Acutus (IM) of 4 March 2010 timed at 19:17hrs refers 
17 That clearly will require lnfraco's cooperation I engagement in adopting the relevant mitigation 
18 Unless it can be proven that BSC's phasing and durations shown in the Rev.O and Rev.1 programmes were 
always unachievable and that this is therefore an lnfraco error. That however may be a difficult argument to 
prove. 
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4.5 Consideration of tie position re lack of early progress on 'off-street' 

works by Infraco 

4.5.1 At a meeting held on 5 May 2010 tie reiterated its concern that the focus on dominant 

delays to MUDFA I utility works in the 'on-street' Section 1, would mask t he effect that 

4.5.2 

4.5.3 

4.5.4 

4 .6 

lnfraco's lack of early progress on the 'off-street' Sections has on the programme for the 

'on-street' sections when they become available. In particular, tie noted that had lnfraco 

progressed the 'off-street' sections earlier, resources which now remain engaged on those 

delayed 'off-street' works, could/would have been applied to the 'on-street works' as 

those workfaces became available. Had that occurred, tie r.f d have expected the 'on

street' sections to be completed earlier than currt ~/?f1tJ 

This has been discussed with lain ~ M ~ r ~ in Jidt~lcierstand what effect the above 

has/had on the collective discussion Pt~entiJvmitigation whictfriha een developed by 

lain, Blair Anderson and tie ~ or .. t ~~ks. In particular, we di, cr s d the assumptions 

and constraint~ ] -dr f ~ p lied when carrying R fo1i;,tl. exe,cise(s) on the 

lnfraco Rev.3 · 'V '[.fl- u \_/ 
Initial indicati[I. e that any resource ~ ,@ previously applied by lnfraco on the 

'on-street' sections were remo . d ~ he mitigation exercise, to the extent t hat 

resources are no longer dr" 1 . e i · ated programme(s). As such, the degree to which 

minimal. J1 
That skO,J atter can be further considered during the completion of the current 

mitigatlr!r;view of the lnfraco Revision 3 Step 4 Issue 3 programme. 

Conclusions in respect of Section C & D 

Questions of 'criticality', 'dominance' and 'significance' 

4.6.1 One of the key issues which we have had to consider when arriving at our opinion on 

respective culpability for delay to Sectional Completion Date 'C' is what effect the delays to 

the constituent elements have had on this sectional date. In particular, we considered how 

a third party tribunal would analyse same. In so doing, matters such as criticality, 

dominance, significance and the like are of paramount relevance. 
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4.6.2 In the present circumstances, we consider that the magnitude of the early and ongoing 

delays to the MUDFA and utility works renders arguments about concurrent (critical) delay 

more difficult to prosecute. This is particularly relevant to the respective delays evident in 

and between Section 1 and Sections 5 & 7. Whilst there is clearly lnfraco culpable delay 

within Sections 5 & 7, the project critical path remains firmly fixed within Section 1 

(intermediate sections lA, 1B & lC in particular). 

4.6.3 Previous discussions have focussed on recent case law19 which lends support in certain 

circumstances to a process of apportionment when considering culpability for delay and 

extension of time. The difficulty which in our opinion will b f ed in tie presenting a case 

on the basis of 'apportionment' however is t{1 •r1a in question 

focuses firstly on a test of domina e20
. I 1 e~ onsidering the application of 

apportionment {if appropriate), the c~ , ent ~ to note that "length of delay" and the 

causative "significonce of th~:1 r th Works os o whole"" rflactors which must 

4.6.4 

4.6.5 

be considered. Each oft e "(2 tors" pose signi~ n r 1~.\.Jie to overcome. 

excused for d L curred up to circa ~ ~ or Sectional Completion Date C) -

please refer tl paragraph 4.4.6 aM~vr 0.~fue of that delay however is dependent 

upon lnfraco implementa~;?'\ ,bit; ali6n and/or other acceleration measures which 

could be adoptc'.:!t~ ~;fy · actually incurred. 

Those dela s B l& give rise to project level prolongation costs. The measure of 

prolon t8n ~ s to which lnfraco may be entitled however, is not necessarily inextricably 

linked o e period of extension of time to which it is entitled. Matters such as 

concurrency and causation of the particular loss claimed will feature in any analysis of 

entitlement to additional payment. 

4.6.6 In this regard, at Section and intermediate section level in particular, there is considerable 

evidence of lnfraco culpability for delay in Sections 2, 5 & 7. Whilst this may not translate 

into a disallowable period of extension of t ime, it does I should preclude both lnfraco and 

its sub-contractors' from an entitlement to recovery of the prolongation costs incurred 

19 City Inn Ltd v Shepherd Construction Ltd (2007) ScotCS CSOH_190 (30 November 2007) 
20 Paragraphs 21 and 157 of the 'City Inns' judgement refer 
21 Paragraph 158 of the 'City Inns' judgement refer 
22 i.e. dominance, length of delay and causative significance 
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tie Limited, Edinburgh Tram Network 
Report on investigations into delays incurred to certain elements of the lnfraco Works 
'Sections C & D' - Conclusions arising from current analysis 

during those periods of culpable delay. Much will depend on the nature and type of costs 

claimed or yet to be claimed. 

4.6.7 In relation to Sectional Completion Date 'D' we have assumed for present purposes that 

this will be 6 months after the Sectional Completion Date 'C' (acknowledging that tie may 

wish to take a view on whether this 6 month period can be reduced23
). 

Robert Burt 

Dated: 12 May 2010 

D (#J(#J 

23 Particularly if the off-street section can be completed significantly earlier to allow driver training and system 
testing to begin earlier 
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Edinburgh Tram Project - lnfraco Contract 
Expert Report in respect of INTC 429 - MUDFA Rev.8 Estimate 

LIST OF APPENDICES 

Appendix Section Description of area / structure 

Priority Level 1 Elements 

1 1A4 i Lindsay Road RW -Wl 

2 1A4 l Road and Track ...... 
3 1A3 Victoria Dock Bridge - 516 

4 1A3 Tower Place Bridge - 517 
·--·' 

5 l Al I Road and Track 

6 18 Road and Track 

7 1C2 Road and Track 
.... ,, ............ _ .. , 

8 1C3 Road and Track 

9 SA Russell RD RW - W4 
,,,_,_,, 

10 SA Murrayfield TS RW - W18 -11 SA Roseburn Viaduct - S21A 

12 SA Baird Drive Retaining Wall - W8 
............ ... -·-

13 SA Balgreen Road Bridge - S22A Incl. Balgreen Road Retaining Wall W9; 

"·-·-·-·--- - including Balgreen Road Bridge - $228 
~ 

14 SC A8 Underpass - W28 
-

15 SC Depot Access Road Bridge - 532 
··-·-·· 

16 6 Depot Building 

17 6 Roads & Track - Depot 
- ·-·· 

18 7a Track - Section 7 

19 7b Gogarburn RW - W14/W15 

Priority Level 2 Elements 

20 SA I Russell RD RW - W3 

21 SA Murrayfield TS 
- -

22 SA Murrayfield Stadium Underpass - S21C 
-

23 SA Water of Leith Bridge - S21E 
-

24 SB Carrick Knowe Bridge - 523 
··-· ,_ 

25 SB Road and Track 
·-·-·-·-· -· 

26 SC Road and Track 
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1A4 Lindsay Road RW - Wl 

16 

17 

18 

19 

20 

, .. •, : , . 
- A. lfC Process 

Planned 

Actual 

OeloytolfC 

fxistlng ••rvlces drawing updated 

- 6. Key INTC's 

- flTC 264 

Period for Estimate 

lnfr3CO culP4bitity for delayed £a ti mate 

- fflC 292 

Period for Estimate 

lnfraco culp:,bility for delayed Estimate 

80.13 Issued foR into 264 & 292 

- c. MUDfAI Utilitles 

Planned LIUOFA I utily cofTC)letion (a lowing Infra co to commence) 

Delay to I.IUDfA/IJtillties complellon 

Actual / forecast LIUDFA complel<>n (allow11g lnfraco to conmence) 

Delay 10 l,1UOFA/1Jtlllt1es completion 

Next MUDfAlulility miestone -Lind Rd West 

Hext\ tuOFAlutllity nilestone - Lind Rd East 

Deli.y to MUDFA/utilities completion 

Balance of LIUOfAAJIIIIUes 

- o. Other Issues: 

- (1) Sub-conh'actor Procurem ent 

28.2 Roq•est 

28.2 Approval 

LOI to lAcKean (nited l1> mobHisabon and ..,obiing at TPB); extended on 
25109/09 but no! clear if Ibis relates to RW 

(2) WPP - not yet in place 

(3) OR/ DC process - not yet in place 

(4 ) FP Licence 

(5) Add'l land made available by FP 

- E. Construction Periods 

Rev.1 duration 
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- Rev.3 Step~ issue 3dunstion 

Per1od 1 .!. 
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38 

Penod 2 

Rev.3 Step 4 Issue 1 Mitigated durahOn :r .... q~, --- .... !. :: ::~~::::: I 

A. IFC Process: Initial IFC issued on time (planned 30/09/08; actual 30/09/08). Subsyleo IFQJJjs follows:-

(i) 'Existing services drawing' updated 26/01/09. This does uot a ~ in the,i,IArr vals lacker provided; not clear if this is a formal IFC. There is 
no mformat1on presently available to inform culpab1hty for t} (se Prea bl ). otent1al reasons include:-

a. Late issue by SDS (CE(t)); r [JD 
~: ; ~~~~:~::f~::::o ~: :::p~:: :)::s manaft1~ of 9s or another breach by lnfr~ @ 
e. A requirement of FP for whiciJ,tt 1t~~a/ 1:.~s1 1htf; fj n 
Potential delay by SDS/tie; rffaco (T is ay & A uenced delay to comz~e en ; mu.cl\ epends on the contemporaneous knowledge 

about MUDFA/utility works T tl1Jrea: k 
B. Key INTC's: From the mformat1on pr1v1JJ appears that lnfraco issued 4 a C'yigaJl t this structure. INTC's 129, 292, 085 & 264 refer [Complete 

data on INTC's awaited] . Of the afor~ n ioned it appears likely that l~~A~ditiO'hal Ramp I Steps at Lindsay Road RTW) & INTC 264 (Section 1A4 

- groundworks) materially affected lnfraco's ability to commenc~olr.ks ln~ i ance with the Rev 01 programme. Both were the subject of an 80.13 
instruction on 19/03/10. Details as follows:- /) l) ) 
(i) INTC 264: issued 07 /05/09; Estimate due 02/06/09; N~r te 1-ovided by lnfraco. Delay by lnfraco. 

(ii) INTC 292: issued 09/02/09; Estimate er 1~ o ~ im te rovided by lnfraco. Delay by lnfraco. 

C. MUOFA / Utilities: Planned compljq filt;;, !,1UDFA I utilities works in association with Lindsay Road RTW's were partially completed to allow 

commencement at chainage o~O as at ~;1~o( MUDFA / utilities work beyond that date are forecast to complete as follows:-

a. Lindsay Road West (1.2/04 1oft aJc~ o chainage 0-500 on westbound lane works; 
b. Lindsay Road East (03/05 10\J 

c. Balance of MUDFA/ Utilit1 s orks (01/06/10 - MB believes this may be 01/07/10). 
We understand that an actual start on RWlA and RWlc was achieved on or around 17 /03/10. This start was not dependent on any of the foregoing 

utility diversions. We are advised that a start of those structures could have been made on or around 07 /01/10 (upon execution of the FP 

agreement). It appears therefore that the delay from circa 01/02/10 (allowing a reasonable period for mobilisation) to the actual start of 17 /03/10 
would be to lnfraco's account. Delay by lnfraco. 

Delay by tie; tie culpability Note: tie restricting lnfraco access to this area pending resolution of the lnfraco IDC certification process (see below). 

0. Other Issues: 
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(i) Sub-Contractor Procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal (LOI) is in 

place for road works in this section. LOI to McKean of 04/08/08 does not appear to cover 1A4 Lindsay Road RW; extended LOI issued 25/9/09 

but scope not clear [subject to future tie audit). Delay by lnfraco. Infra co culpability. 

(ii) WPP Process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. 

(iii) IDR/IDC process: IDC not yet in place. lnfraco programme of 18/12/09 does not contain details for this structure. lnfraco delay. We understand 

that t ie was restricting lnfraco access to this area pending resolution of the lnfraco IDC certification process. Contractual position not yet 

resolved - see Preamble. 

(iv) FPA Licence: Not in place until 07 /01/10. This would have been an obstacle to commencement. Advised that delay arose from failure of SOS (or 

a failure of lnfraco to manage SOS?) to provide 'Category 2' design calculations for ramp at TPB. SOS subsequently revised design to remove 

ramps as it could not satisfy FP as to suitability of design. This would have been an obstacle to commencement. It is understood that execution 

of this agreement on 07 /01/10 allowed lnfraco access to commence RW lA & RW lC. Delay by SOS (possible material breach - excusable 

under 65(u)); but possibly lnfraco in failing to manage SOS (no evidence). SOS or lnfraco culpability. 

E. Construction Periods: 

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A4 as 01/03/10 to 05/07/11 

respectively. That equates to a period of 70 weeks. No specific identification of RW. 

(i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 3, MB mitigated 

programme and MUDFA I Utility dates listed above. 

Delay to start is therefore forecast to be a range between 87 weeks (05/07/10) and 109 weeks (07/12/10). Note however that the RW may 

have commenced on 17 /03/10 (a delay to start of 72 weeks). Primary causes of delay to start as follows:-

A. IFC process: The initial IFC was on time; planned date was 30/09/08; the actual was 30/09/08. Subsequent IFC dated 26/01/09 was 17 

weeks late. It is unclear as to whether this would have been material. There is no information presently available to inform culpability for 

delay to this subsequent IFC. Unless there is proof of lnfraco breach, it may be a CE under either 65(t) or (u) (but uncertain). 

B. INTC's: Delays by lnfraco in the submission of Estimates. Delay up to 19/03/10 when tie issued clause 80.13 instruction (note tie 

responsible for standard 18 day Estimate period - see CE(x). 

C. MUDFA I Utilities: Planned completion 31/10/08. Partial completion at Lindsay Road RTW's as at 18/01/10; further release of areas as at 

12/04/10, 03/05/10 and 01/06/10. Delay by tie; tie culpability. 

D. Other • ..4J 
> Sub-Cont ractor procurement: No formal sub-contract has been put rn place for I r's , : ct1on. It 1s also not clear whether any informal 

(LOI) is in place for road works in this section. Delay by lnfraco. lnf~ ~ cu_!pa611~·l. foect of this is not clear - it could be a hindrance 

to progress - but details not available to establish scope of work unr,e~trt,e,17a·~ L · ) 
)> WPP process: Not yet submitted (as advised by MB). This co~ e a'l.Jb a I to commencement. Delay by lnfraco. lnfraco 

culpability. Unlikely to have s1gmf1cant impact; 

> IDR/IDC process: IDC not yet in place. tie restri i~ nfL co ace ss to this area pending resolution of the lnfraco IDC certification 

> ~;:c:;;~nce: Not rn place until 07/01/10~ ~ ~ o e rolfi} failure of SOS (lnfraco?) to prw i i;'C tegory 2' design calculations. This 

would have been an obstacle to com~m 'f~m n . De a1'by SOS (possible p'tez i Y1>re h xc sable under 6S(u)); but possibly 

lnfraco in failing to manage SDSrlr e (ch l)Prl· S r lnfraco culpability. I,,:;:: n 
(ii) Delay to Finish: Issue 3 proR ~ ow a i6? ase of circa 54 weeks over tFltlm~ al i Rev.1 programme (majority of increase 

understood to be as a result f f f lf-'r e~t I c1nst ion issue). IM m1t1gated vl w'#1sf ui als ows an increased duration of 18 weeks to the 

Rev.1 programme (albeit 36 weeks s o(;;: than lnfraco' s proposed lssJ!..e_e_,~vu~ e). That increase appears to relate to additional TM 

phasing. MB mitigation proposa~(s has shorter overall duration ~ &~ -t~~ 3 t6ut RW not separately identified). 

F. tie position on area availability: @H 
(i) We are advised that access for commenceme~~RJ' 1'\ 1 wa available as at 07 /01/10 (following execution of FP agreement). That 

allowed lnfraco access (unhindered by utilitiertz:~ llo e eu1!)l nts. Allowing for mobilisation it is reasonable to consider that lnfraco could 

have commenced on or around 9J10~ / ~CY.31!0 b..1o eftion (CJ above re MUDFA dates (available from January 2010 although rn terms of 

RW construction this does no ~Jar o'ffiv~ ~ e obstacle to commencement). 

G. Conclusion: LI 
(i) 'Significant' issues/ev n}51 In o r , p1mon there were four main contributory factors, being (a) the IFC process; (b) the INTC process rn respect 

of INTC 264 & 292; (o la'.!lco et1on of MUDFA/ut1ht1es; and (d) the late execution of the FP hcence. Taking those events rn chronological 

order:-

The initial IFC was issued on time on 30/09/08; but a revision appears to have been issued on 26/01/09 (17 weeks later than planned). 

MUDFA/utilities diversions were supposed to be completed on 31/10/08 (to facilitate a start on 1A4 Lindsay Road RW 31/10/08). Those 

diversions however were not actually completed suffice to allow commencement until circa 18/01/10, with subsequent phased completions 

forecast to complete up to 01/06/10 (current forecast 01/07/10). This is tie's culpability. Running concurrently with this was the late 

provision by lnfraco of the Estimates for INTC 264 & 292. Those Estimates have yet to be provided. This is a matter for which lnfraco is 

responsible. Delay measured to 19/03/10 (when clause 80.13 instruction issued; but may not have been an obstacle to actual 

commencement). Each of those events could have delayed commencement in this area. In addition, the execution of the FP licence is 
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understood to have been delayed by SDS such that it was not in place until 07 / 01/ 10. This is either an SDS breach (which would excuse lnfraco 

of the time) or if caused by a failure on the part of lnfraco to manage SDS, it is a matter for which lnfraco bears responsibility. 

(ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing and the WPP process) have less 

of a bearing on the late commencement of this area. Whilst in isolation these issues may have been critical to commencement their significance 

is considerably diminished by the occurrence of the events in G(i) above. 

(iii) Considerations of dominance: availability of design and work areas are both equally important in terms of ability to commence. That said, if 

contemporaneously lnfraco and SDS knew that the utilities diversions were significantly delayed, such that they did not have to progress the 

design in accordance with the original programme, then the works area availability will have more causative significance. In relative terms 

however lnfraco will certainly argue that the late completion of MUDFA I utilities, and hence the late availability of the working area, will be 

more dominant (i.e. have more 'causative potency') than a delay in either the design issue or the INTC Estimate process which would I could 

have been overcome in accordance with the original programme had it been necessary. 

Bearing in mind however that commencement of RW 1A & 1C were not dependent on completion of utility diversions, those works could have 

commenced on or around execution of the FP licence. That is, it appears they could have commenced on or around 01/02/10 (allowing for 

mobilisation). Delays up to that point relate to the late execution of the FP licence (a matter for which SDS is responsible; possibly lnfraco if 

breach of its obligation to manage SDS can be established). 

As such, from the information available it appears that the key issue to commencement of the RW was the execution of the FP licence. It would be wrong 

however at this stage to entirely dismiss the potential (earlier) impact of MUDFA/utility diversions on commencement of these structures. This point may 

require further investigation. 
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1A4 Road & Track 

T,nkNa~ 

C 1A4 Road & track 

41 • A. IFC Process 
--I 

42 Planned (Road: Track) 

Detoy to lrC 

Adual f"C 

9. KcylHTC'a 

46 - DrTC 264: EtJ!mGlc c!c.bycd (~bity to19i03110 tc.. upto &0.131'l~tr ) 

Period for Estimate 

lnfraoo culp,.1,b1lrty for delayed Ealimatc 

- IHTC 292' h!rnet.e de\'lyed (et1~t1bity 1019/03.110 i e up 10 60 13 in$tr) 

Period for btim,rte 

lnfraen c.ulp., hilitY for delayed Fsbm.'lfe 

- IIITC 473· bfflWlle (f.ee ye<t (o.1'c)abity io 19'03110 I e up to 60 13 l'l$tr) 

Periodforbtitru1le 

lnfraco eulpabihty for delayed hr,m-,.te 

80 13 lnStruCIIOn iSSUed f~r 26-1, 292, 4 73 

PIBinne.a lllUOfA/utittycon'¥)"600rt (a1C>wn91ntraco to commerrc.) 

Aclual/ Forecas.1 r.1uoFA CCIT1)te1i0n (aJowrig nrraco to, commence) 

S9 I Delay to t..lUOFAlutllldeccompletlon 

60 Naxt 1'1UDf.ttJ\rtat)• ml8-$t0116 - U,d Rd Wea.I 

lfext MUOFAl\ltaty mJtstone - l.rld Rd fs.l 

Delay to MUOf AJutllhSes comptetton 

B~IIIAce of MU Of A/utllbe,5 

- O. other lasucs: 

65- • (1) Sub-GOntractor Procurement 

28.2 Request 
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Need to e.Jtablish validity of 

tie position stopp1n.g 1nfraco 
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MUOFA/utillty diversions 

............ ;., , ( , ... .... ..... . 

.! .. 
I 

T .......... . 

······-: 
j 
I 
I ····1 

···· ···1 

1 

] 
I 

······1 ....... i 
··· ··1 . ..... , 

I 
···· ·1 

I 
·· · ······1 28.2 Approval 

68 LOI to llc.<ean (lmted to rmbiisawn em! cnablng al TPO): extended on 
25109"09 but not dear if this rehtes lo roads 

~ - (Z} WPP · not ye.t 111 plooc 
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~ (4)FPAgrocmcnl 
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E. Con:stnJction Periods 

R~.I duration 
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Rev 3 $ttp , ~ue 3 d1,1rat1on 

Rev.3 Step 4 ~ue 1 llllig,ite(j Ouration 

A. IFC Process: The initial IFC was 198 days (or 28 weeks) late; planned date was 06/10/08; the actuu l a 22/04/09. There is no information presently 
available to inform culpability for delay (see Preamble). Potential reasons include:-

• A material breach by SOS (again at its simplest form a CE under 65(u)); 0 
• A failure of lnfraco to provide the lnfraco Design to SOS (clause 19.19 refers); 

• Late issue by SOS (at its simplest a CE under 65(1)); ~@.1 
• A tie Change; /1 
• A failure of lnfraco in respect of its management of SOS or anoref!leai1c by In ra o ·e; . failure to properly manage the CEC/NR interface); 

• A requirement of CEC for which tie will bear responsibility. :;{ fi 
Note: OS advised that "late submission of TAA package followed /iY Ir 17,{~ time needed to incorporate CErq m ts because so many needed to be 
made on design". Potentially a delay by SOS, SOS /tie or 1~1; n 
See also INTC 129 re CEC request for extension of time t,1"/jr 1P r'\ als rocess. ...-1 ~ I_ I 
~ Further revision to IFC likely. OS advised "ttrrJ:irfs.~ot II Hable but will have inclu~·noo'f<J(ay 1'1 jf_ csomments that weren't included in the 
first /FC - as discussed last week origina '~f t ~av1~~ 1 ensible mitigation but might a { bt J' defi'cient". MB advises that decisions re Ocean 
Terminal finishes and location also o co11 n ) h,'t re~ n likely due to lack of fu(lnt , r ie o~ferences at this location, 

B. Key INTC's: From information provi ed l;Jp9ea .$"(hat lnfraco issued 12 noel'f_!S;s ~Jt h!Y<lrea. INTC's 093, 129, 166, 165, 257, 276, 287, 289, 292, 

469, 473 & 264 refer. Of the aforem ntio~d it appears likely that INITTC 6 ((i_"~ ~~ Groundworks), INTC 292 (Additional Ramp I Steps at Lindsay 

Road RTW) & INTC 473 (Constructio ·( 3no. sewer protection f l s & ~t11:ier - Lindsay Road Schedule Part 2: - undefined prov, sum item 8) 

instruction on 19/03/10. Details as follows:- /) 

materially affected lnfraco's ability to commence works in acco ]Ja c i~ e Rev 01 programme, All of the foregoing were the subject of an 80.13 

(i) INTC 264: issued 07 /05/09; Estimate due 02/~~9/Nrytate rovided by lnfraco. Delay by lnfraco, 

(11) INTC 292: issued 09/02/09; Estimate~ °!_~; {Nolf.stynate provided by lnfraco. Delay by lnfraco, 

(111) INTC 473: issued 20/08/09; Es11F1ef!Ci'e ~ /(),9\tl.o-fstimate provided by lnfraco, Delay by lnfraco. 

tie issued an 80.13 instruction on 1~/op~p.o ' eting/all of the above. 

See also INTC 129 re CEC requ~ or e~~e s1owoftime to Prior Approvals process. Also note that more recent INTC re Ocean Terminal tramstop and 

finish may become an obstaclttti , 

C. MUDFA I Utilities: Planned co p~ on 31/10/08. MUDFA I utilities works in association with Lindsay Road RTW's were partially completed to allow 

commencement at chainage 0-230 as at 07 or 18/01/10, MUDFA I Utilities completions beyond that date are forecast to complete as follows:-

(i) Lindsay Road West (12/04/10) - access to chainage 0-500 on westbound lane works; 

(ii) Lindsay Road East (03/05/10); 

(iii) Balance of MUDFA I Utilities works (01/06/10 - MB believes this may be 01/07/10). 
Delay by tie; tie culpability Note: tie restricting lnfraco access to this area pending resolution of the lnfraco IDC certification process (see below), 

Also, MB believes chainage 0-230 roadworks are unnecessary. Is this being formally pursued with lnfraco? 

D. Other Issues: 
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(i) Sub-Contractor Procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal (LOI) is in 

place for road works in this section. LOI to McKean of 04/08/08 does not appear to cover 1A4 Road & track; extended LOI issued 25/09/09 but 

scope not clear [subject to future tie audit]. Delay by lnfraco. lnfraco culpability. 

(ii) WPP Process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. 

(iii) IDR/IDC process: JDC not yet in place. lnfraco programme of 18/12/09 shows this as being forecast to be in place by 18/01/10. But not yet in 

place. lnfraco delay. t ie restricting lnfraco access to this area pending resolution of the lnfraco IDC certification process. See Preamble. 

(iv) FPA Licence: Not in place until 07 /01/10. This would have been an obstacle to commencement. Advised that delay arose from failure of SOS (or 

failure of lnfraco to manage SOS?) to provide 'Category 2' design calculations for ramp at TPB. SOS subsequently revised design to remove 

ramps as it could not satisfy FP as to suitability of design. This would have been an obstacle to commencement. Delay by SOS (possible 

material breach - excusable under 6S(u)); but possibly lnfraco in failing to manage SOS (no evidence). SOS or lnfraco culpability. 

E. Construction Periods: 

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A4 as 01/03/10 to 05/07/11 

respectively. That equates to a period of 70 weeks. 

(i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 3, MB mitigated 

programme and MUDFA I Utility dates listed above. 

Delay to start is therefore forecast to be a range between 82 weeks (01/06/10) and 88 weeks (12/07/10). MB mit igat ion exercise shows 

immediate commencement (albeit that exercise is now outdated in terms of commencement dates). 

Primary causes of delay to start as follows:-

A. IFC process: The initial IFC was 198 days (or 28 weeks) late; planned date was 06/10/08; the actual was 22/04/09. There is no information 

presently available to inform culpability for delay. Unless there is proof of lnfraco breach, it may be a CE under either 6S(t) or (u) (but 

uncertain). 

B. INTC's: Delays by lnfraco in the submission of Estimates. Delay up to 19/03/10 when tie issued clause 80.13 instruction. 

C. MUDFA I Utilities: Planned completion 31/10/08. Partial completion at Lindsay Road RTW's as at 07 or 18/01/10; further release of areas 

as at 12/04/10, 03/05/10 and 01/06/10. Delay by tie; tie culpability. 

D. Other: 

)- Sub-Contractor procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal 

(LOI) is in place for road works in this section. Delay by lnfraco. lnfraco culpability. Effect of this is not clear - it could be a hindrance 

to progress - but details not available to establish scope of work under McKean LOI~ 

)- WPP process: Not yet submitted (as advised by MB). This could be an obstag e o commencement. Delay by lnfraco. lnfraco 

culpability. Unlikely to have s1gmf1cant impact; a 
)- IDR/IDC process: IDC not yet in place. tie restricting lnfraco access~/ t t:)are p nding resolution of the lnfraco JDC certification 

)- :;:c:;:~nce: Not m place until 07 /01/10. Delay arys~/o1~ failur' ) ~,J1iaco ?) to provide 'Category 2' design calculations. This 

would have been an obstacle to commencemen{ d ay y SDS~ ssible material breach - e cusable under 6S(u)); but possibly 

lnfraco in failing to manage sos (no evidence). r~ nf co culpability. 

(ii) ~o-e_la-y_t=o_F_i_n-is_h: Issue 3 programme shows an increa e fl ci a e?eeks over timescale in Rev.1 propr l m (majority of increase understood 

to be as a result of full-depth construction I~ •((1_,M I 1g ted view of Issue 1 howa r ';'.~ti~ s o t duration than Rev.1 programme. 

MB m1tigat1on prop~sal als~ has s;~~~r-crutatlo t,:, I s 3 (70 weeks duration I.e. I ells) t a Issue 3). 

Presently, increase In durat1or ,tfuDtt UST d. u 
F. t ie position on area availability: L. @a 

(i) Refer to section (C) above re M --~ dates (available from January ~ W ted area ch.0-230). Thereafter 12/04/10 1s next ava1lab1hty 

date (for Lindsay Road Westt/ee however IDR/IDC com[Wen /11 a v .'tie'presently of the opinion that lnfraco are not able to commence 

due to incomplete IDC process. 

G. Conclusion: 0 
(i) 'Significant' issues/events: In oun>~i i~{re b~our main contributory factors, being (a) the IFC process; (b) the INTC process in respect 

of INTC's 264, 292 &273- ('[ 1~1 om e ,io& l0iuoFA/utilities; and (d) the late execution of the FP licence. Taking those events in 

chronological order:- j 
The IFC was planned o(bf 1ss

1 
~ on 06/10/08; it was actually issued on 22/04/09 (198 days late). MUDFA/utilities diversions were 

programmed to be com~ ed! on 31/10/08 (to facilitate a start on 1A4 Road & track 03/11/08). Those diversions however were not actually 

completed in phases b~e period from 18/01/10 to 01/07 / 10 (current forecast). This is tie's culpability. Running concurrently with this 

was the late provision by lnfraco of the Estimates for INT C's 264, 292 & 4 73. Those Estimates have yet to be provided. This is a matter for 

which lnfraco is responsible. Delay measured to 19/03/10 (when clause 80.13 instruction issued). Each of those events would have delayed 

commencement in this area. In addition, the execution of the FP licence is understood to have been delayed by SOS such that it was not in 

place until 07/01/10. This is either an SOS breach (which would excuse lnfraco of the time) or if caused by a failure on the part of lnfraco to 

manage SOS, it is a matter for which lnfraco bears responsibility. 

The IDR/IDC process may also be a contributing factor affecting commencement from either 18/01/10 or 12/04/10 (but tie's ability to stop 

work from commencing on this basis is not clear). 
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(ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing and the WPP process) have less 

of a bearing on the late commencement of this area. Whilst in isolation these issues may have been critical to commencement their significance 

is considerably diminished by the occurrence of the events in G(i) above. They will however increase in significance as matters progress if they 

do pose an obstacle to work on the ground. Discuss position being taken by tie. 

(iii) Considerations of dominance: availability of design and work areas are both equally important in terms of ability to commence. That said, if 

contemporaneously lnfraco and SOS knew that the utilities diversions were significantly delayed, such that they did not have to progress the 

design in accordance with the original programme, then the works area availability will have more causative significance. See previous 

comments re potential lnfraco argument that the late completion MUDFA I utilities, and hence the late availability of the working area, will be 

more dominant (i.e. have more 'causative potency') than its delays which would I could have been overcome in accordance with the original 

programme had it been necessary. 

As such, from the information available it appears that the two key issues to commencement of the road & trackworks in 1A4 are (i) the completion of the 

MUDFA I utility works; and (ii) the execution of the FP licence. There would appear to be equal causative potency of both issues up to January 2010; 

thereafter, the late completion of the utility diversions becomes the dominant issue. 
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1A3 Victoria Dock Ent rance Bridge 

78 

79 

80 

81 

Task Name 

- A. IFC Process 

Planned 

Actual FC 

Oel11yto Trac;kform IFC 

Actual TreckformlfC 

- B. Key INTC's 

- IITC 263 (BDDI to IFC) 

INTC 263 (6001 lo FC) 

Period for supply of Estimate 

Delay to provi:,ion of Eatima1c 

80.13 h stnicticn iuue<I 

- C. MIJOFA I U1ili1ies 

Planned IJUDFA I utility ccmplelion (alow,ig nfracc lo commence) 

Oelay to MUOFA.Altillties completion 

Actual / Forecast MUDFA corr.,letion (olowing '1fraco lo conwnence) 

- D. Other' Issues: 

(1) SutH:ontrad or Procuremenl. not clear may be Ctumoock 

(2) WPP. not submitted 

(3) IDR / llC process • no data 

- (4) FP Licence . delay l'I execution of lcence due to falJre to Pfove design 

De'ay lo process (!Tom IFC? lo execution of FP licence) 

- E. Construction Periods 

Rev.1 dur.tion 

Rev.3 Step 4 Issue 3 duration 

Rev.3 Step• Issue 1 Uligated Duration 
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A. IFC Process: Initial IFC issued on time (planned 13/11/08; actual 12/11/08). Subsequent IFC's issued as follows:-

.... !.. :····,·· ····· 
.. ! 

I 

+:::: i 
l 

T .... .!. 

'( · 1 
r · .. 
·r 
I 
! 

' i' .. " i 

(i) Trackform 24/12/09. There is no information presently available to inform culpability for delay (see Preamble). It is notable however, that the 

IFC issue date is still in advance of the works to this area. It of itself is unlikely to have been the direct cause of the delay in this area (or to the 

achievement of a Certificate of Sectional Completion for this Section). It should also be noted that this particular Track form IFC would not have 

been an obstacle to lnfraco's commencement or early progress of bridge works (this has been confirmed by MB). 

Potential delay by SOS/tie; lnfraco - but only to the area (not the Section) [However. this should not have influenced delay to commencement 

of bridge or trackworks in this area) 

B. Key INTC's: From information provided it appears that the lnfraco issued 1 no. INTC in relation to~ i structure; INTC 263. We are further advised that 

INTC 263 (IFC Drawing Changes - Victoria Dock Entrance Bridge - Section 1A) {PP. ~ r o h e aterially I critically affected lnfraco's ability to 

commence works in accordance with the Rev 01 programme. Details are as follow~ 1 
(1) INTC 263: issued by lnfraco on 15/ 12/08 (33 days after IFC issue). Est1ma es o ld\tiJv been submitted on or around 13/01/09. Estimate has 

not yet been submitted by lnfraco. As at 30/04/10 this i/J4 ~51ater t an pe(!l'.li- ed by the Contract. Delay by lnfraco. lnfraco culpability 

for time taken to produce Estimate for INTC 230. ( 

However, an 80.13 Instruction was issued by tie on 19/0 /10, tr ting In raco to proceed with the~{k)Bs c vered by that INTC. 

Delay by lnfraco; lnfraco culpability for the pro~~Jimr ke to produce an Estimate (wh1c I ffe t prec1p1tated the need for tie to 

issue the 80.13 in an attempt to maintai~nrlJ~ej P(?mble). Q@ 
C. MUDFA / Utiliti es: Planned comple,1on 13/1 / sf c~a~ i>.(o7 / 09, 247 days late~ ~ @'\; t a pability. Note: We are advised that service 

diversions are not yet fully completl' fyrtHe ess wWnderstand that works are uffic en ly :o"mp te to enable commencement. These issues are 

however subsumed with delays on af d vtf clorl periods required for TP~ . 

D. Other Issues: V (] 
(i) Sub-Contractor Procurement: No formal sub-contract h±~eeSruf,i'n- B)ace for this structure. It is also not clear whether any informal (LOI) is in 

place for road works in this section. Delay by lanr 9 raJJ;ul ~ty (but due to start date for this structure it will not be critical at present) 

(Note: no details as to sub-contractor in place Yh<J?J ~ t at Crummock may be appointed by lnfraco for 1A3 - see lnfraco Period Report 

(ii) WPP Process: Not yet submitfe .as advi2 d MB~ as no sub-<:ontractor appointed. This could be an obstacle to commencement (but unlikely 
No.3-1 report to 24/04/10]. j a ~L. 
at present). Delay by lntracb. l n ra}o~ 11ity. 

(iii) IDR/IDC process: IDC n?dt i , la16tiaco programme of 18/12/09 does not contain details of the IDR I IDC process for this structure. 

lnfraco delay (at pres,fit /hclt a~ c mg commencement because this is dependent on TPB]. tie may restrict lnfraco access to this area pending 

resolution of the lnfraco l0~ Jrtification process. 

(iv) FPA Licence: Not in p\ace"~ntil 07 /01/10. We are advised that this delay arose from a failure of SDS (possibly lnfraco to manage SOS?) to 

provide 'Category 2' design calculations for ramp at TPB. SOS subsequently revised design to remove ramps as it could not satisfy FP as to the 

suitability of its original design. This would have been an obstacle to commencement. Delay by SOS (possible material breach - excusable 

under 65(u)); but possibly lnfraco in failing to manage SOS (no evidence). SOS or lnfraco culpability. Critical nature of this issue is seen in 

Tower Place Bridge. 
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E. Construction Periods: 

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A4 as 01/03/10 to 05/07/11 

respectively. That equates to a period of 70 weeks. 

(i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 3, MB mitigated 

programme and MUDFA I Utility dates listed above. 

(ii) 

Delay to start is therefore forecast to be a range between SO weeks (to 04/08/11) and 79 weeks (to 22/02/12). 

Primary causes of delay to start as follows:-

A. /FC process: no material impact; 

B. INTC's: Delay by lnfraco in the submission of Estimate - (delay of 430 days up to 19/03/10 when tie issued clause 80.13 instruction). Delay 

by lnfraco; lnfraco culpability. No material impact on commencement; 

C. MUDFA I Utilities: Planned completion 13/11/08; actual completion 18/07 /09, 247 days late. Delay by tie; tie culpability. no material 

impact - dependent on TPB; 

D. Other: 

'l> Sub-Contractor procurement: No formal sub-contract in place. Not clear whether any informal (LOI) is in place for works in this section. 

Delay by lnfraco. lnfraco culpability (but due to start date for this structure it will not be critical at present) 

'l> WPP process: Not yet submitted (as advised by MB). Could be an obstacle to commencement in future. Delay by lnfraco. lnfraco 

culpability. Unlikely to have significant impact; 

:l> IDR/IOC process: IDC not yet in place. This was clearly not an obstacle to commencement on Tower Place Bridge. If not resolved prior 

t o programmed commencement of VDEB , this may well prove an obstacle given current t ie policy of restricting lnfraco access area 

pending resolution of the lnfraco IDC certification process site wide. 

'l> FPA Licence: Not in place until 07/01/10. Delay arose from failure of SDS (lnfraco?) to provide 'Category 2' design calculations. This 

would have been an obstacle to commencement. Delay by SOS (possible material breach - excusable under 65(u)); but possibly 

lnfraco in failing to manage SOS (no evidence). SOS or lnfraco culpability. No evidence available as to SDS/lnfraco performance or 

management of process (subject to future audit). 

Delay to Finish: Issue 3 programme shows an increase of circa 15 weeks over the timescale in Rev.1 programme. Current lnfraco Rev.3 

programme period (working period) considered reasonable by IM. The original Rev.1 pr og,r mme duration was inserted in respect of a 

'dummy' activity'. 0 
F. t ie position on area availability: a {') 

(i) We are advised that the temporary diversion works required for VD B w e \'.Jst n ely complete on 18/07/09. It 1s notable however, 

times as the works to Tower Place Bridge are comple? . 

G. Conclusion: ~~ 
(i) 'Significant' issues/events: This structure is dep)!~O t e commencement and ?'~paefonof t ~{r~ay to actual start is forecast to be 

between 50 and 79 weeks (see table abo"!}:,), ~~/ p'fibJ he main factor was and[is: h dffl\YS 1 T B unning concurrent with TPB delays 

are (a) the INTC process in re~eP9f Nrc' 63, ( ) ~ e completion of MUDFA/ut1htif s; , nd\!5)' Y,e I te execution of the FP licence. However 

due to the delay on TPB, thof e ~ trs re ot 6.ti al to commencement of tJ;ii~dtu ·e\.._/ 

(ii) 

(iii) 

(iv) 

Increase in duration of 15 wi eko e r to be considered reasonab~ o

1

~eh. ' tFitigation exercises. 

Other concurrent issues: In yury p1mon the other events detrii~aBove ~ '!? sub-contractor procurement timing; the WPP process & the 

IDR/IDC process) have less oM!bearing on the late comf.er.~r mr n fA91s structure. Whilst in isolation these issues may have been critical to 

commencement their significance is considerab~ is ev y th ectirrence of the events in G(i) above. 

Considerat ions of dominance: ,:Yf th;,:ttec( o( ,.e1J la~ TPB which materially affects the commencement of this structure. The other 

issues whilst running concurrI~oc~ ur::iaC ~/sufficiently in advance of the delayed start date such that they do not (presently) pose a 

obstacle to commencemen . ~ 

Criticality: Notwithsta d/nf t e abov noted commentary on "Considerations of dominance", it does appear however, that issues attaching to 

VDEB are not of them el~ c 1t c/i to Section 1 completion. Clearly, the commencement of VDEB is dependent on the completion of works to 

Tower Place Bridge. 
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1A3 Tower Place Bridge -517 

105 

106 

107 

108 

129 

130 

131 

132 

133 

134 

135 

136 

137 

Task Nome 

- A. lfC Process 

Planned 

Actual FC 

Oel.ayto T,.-ackform lFC 

Actual TnickformlFC 

- B. Key II/TC'S 

- l ffTC 230 !BODI to IFC) 

INTC 230 (6001 to FC) 

Minimum penod for supply of Ectfmat• 

Delay to provision of Estimate 

Eatmate for NTC 230 

tie Response lo Estinate 

Delay to referral to ORP 

Ref. lo DR? (by tie) 

Clause 80.15 llstruclion 

- c. MUOFA I Utilities 

Plo.nncd fJUDFA I utility completion (o.,wing hfroco to c:ommcncc) 

Oelay to t.1UOFA/ulilltie1 completion 

Actuol/ Fcrccasl MUDFA cc"1)1elion (o.,wing hfroco lo conmcncc) 

- 0. Other Issues.: 

- (1 ) Sub-contntdor Procu1emf!nl 

282Request 

282 Approval 

LOlto McKean 

(2) WPP 

(3) IDR / llC process • Not in place [but no obstacle to e<>mplebonJ 

- (4) FP Licence .delay In execution oflc:ence due to fal.Jre to prove design 

Oe'ay to process !from IFC? to eucution of fP Litence) 

- E. Construction Pe riods 

Rev. 1 duration 

Rev.3 Step 4 Issue 3 duration 

Rev.3 Step 4 Issue 1 l,tligated Duration 
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A. IFC Process: Initial IFC issued on time (planned 10/1.2/08; actual 09/12/08). Subsequent IFC's issued Jlf1bllows:-
(i) Track form 11/01/10. There is no information presently available to inform culpability for Gaer7l(see Preamble). It is notable however, that as 

Trackform requires the further integration of lnfraco design there is a respo9s, lit n f acl to provide information to SOS for incorporation 

on time. Notwithstanding, it is likely that the late issue of this IFC flows fro~ fon( or pi9re t e following reasons:-
a. Late issue by SOS (CE under 65(tl); V 
b. A material breach by SOS (a CE under 65(ul); 1 /l. 
c. A failure of lnfraco to timeously provide the lnfraco Del lg ~ S~ (clau le , 9.1 ; 
d. A failure of lnfraco in respect of its management of S~ o no ir,~r brea~ y lnfraco. fE 
It should be noted however, that this particular Trackfo 1i ou.ld D.Q! have been an obstacle to~Af co' commencement or early progress 

of bridge works (this has been confirmed by M~.,lthl s e r at f)il/01/10 although late ~ u2 0 app• ar to have affected the trackwork 

Potential delay by SOS/tie; lrrar - b i o ly ~ area (not the Section) [Ho,wl!Verl, t riis sh~ not have influenced delay to commencement 

;~::~~;:~~F~h;
0
::e~~t~:~c;r;~ree:ue ,;cr~To~ :~ I~~ Rev.l programme duri~7'°1 ~10 thi r}J;o eeds on the assumption that the 

of brid e or trackworks in this a ea (;) ~ \.._../° 

B. Key INTC's: From information provide i ppears that the lnfrac[ is ue ·~ l& n relation to this structure; INTC's 139, 230 & 405. We are 

advised that only INTC 230 (Tower s i dge Structure IFC Drawing~ p eJ sCO::: ) materially/ critically affected lnfraco' s ability to commence works in 
accordance with the Rev 01 programme. Details are as follows:- 'j I (;:,/ 
(i) INTC 230: issued by lnfraco on 11/12/ 08 (2 c~r IF , v.e). Estimate should have been submitted on or around 12/01/ 09. Estimate 

actually submitted by lnfraco on 28/07 / 0 ·.e 1f,~ ~- ~ r than permitted by the Contract. Delay by lnfraco. lnfraco culpability for time 
taken to produce Estimate for I~ 2 L V . 
80.15 Instruction iss ued ba i fl /0 / 10 l.8/4 ays following receipt of Estimate (less 28 days for review & discussion of same). Delay by 
tie; tie culpability for time k t ] iss .15 instruction following receipt of Estimate dated 28/07 /09. 

C. MUDFA / Utilities: Planned co '8.io {12/08; actual completion 18/07 / 09, 220 days late . Delay by t ie; tie culpability. 

D. Other Issues: 

(i) Sub-Contractor Procurement: 28.2 approval process: request submitted 16/06/ 09; approval granted 14/08/09. Note that this is much later 

than Rev.1 commencement date (21/1/09). However, first LOI (for mobilisation and enabling works) issued by lnfraco on 04/08/08 (i.e. well in 
advance of Rev.1 commencement). Delay by lnfraco. lnfraco culpability. At best likely to be administrative delay by lnfraco in terms of Rev.l 

dates; however, it would be known post 04/08/08 that delay incurred to Bridge due to MUDFA works. Unlikely to have critical I dominant 

effect. 
(ii) WPP Process: Submitted September 2009 in place for December 2009. This could have been an obstacle to commencement. Delay by lnfraco. 

lnfraco culpability. 
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(iii) IDR/IDC process: IDC not yet in place. This was clearly not an obstacle to commencement as commencement took place on 22/03/10 in 

advance of IDC. See Preamble. 

(iv) FPA Licence: Not in place until 07 /01/10. Advised that delay arose from failure of SDS (lnfraco?) to provide 'Category 2' design calculations for 

ramp at TPB. SDS subsequently revised design to remove ramps as it could not satisfy FP as to suitability of design. This would have been an 

obstacle to commencement. Delay by SOS (possible material breach - excusable under 6S(u)); but possibly lnfraco in failing to manage SOS 

(no evidence}. SDS or lnfraco culpability. 

E. Construction Periods: 

(i) Delay to [Actual) Start: The table above refers to various programme dates. Actual start however was 22/03/09. This is 16 weeks earlier than 

lnfraco's Issue 3 programme; and 6 weeks earlier than IM mitigated Issue 3 programme. 

(ii) 

Delay to actual start is therefore 61 weeks (21/01/09 to 22/03/10). 

Primary causes of delay to start as follows:-

A. IFC process: no material impact; 

B. INTC 230: INTC issued on time; significant lnfraco delay to provision of Estimate (197 days late); tie delay (184 days) in dealing with 

Estimate through to 80.15 instruction on 25/2/10. This is the last issue affecting commencement. 

Note: as discussed there may be a hypothetical argument concerning the effect of 'removing' the delay in the provision of the Estimate 

(such that an earlier 80.15 instruction and hence start could have been achieved). However, this does not sit well with the actions of tie in 

relation to the actual date of issue of the 80.15 instruction. To discuss further. 

C. MUDFA I Utilities: Planned completion 10/12/08; actual completion 18/07 /09, 220 days late. Delay by tie; tie culpability. 

D. Other: 

> Sub-Contractor procurement: First LOI issued in advance of IFC and planned start (although 28.2 process later). Appears to have limited 

impact; 

> WPP process: Submitted September 2009 in place for December 2009. This could have been an obstacle to commencement. Delay by 

lnfraco. lnfraco culpability. Appears to have limited impact; 

> IOR/IDC process: IDC not yet in place. This was clearly not an obstacle to commencement as commencement took place on 22/03/10 in 

advance of IDC. 

)- FPA Licence: Not in place until 07 /01/10. Delay arose from failure of SDS (lnfraco ?) to provide 'Category 2' design calculations. This 

would have been an obstacle to commencement. Delay by SOS (possible mataei each - excusable under 6S(u)); but possibly 

lnfraco in failing to manage SOS (no evidence). SOS or lnfraco culpability. 

Delay to Finish: No further delay; in fact delay to finish is less than delay to c:2~W ra on has been reduced which in turn reduces delay 

to completion of structure. Understood to be contributed to by a !Jlductio in rJ drj. 

Note: IM mitigated version of Rev.3 Issue 1 programme sho 1 6,l r dura io t a nfraco Issue 3 programme. 

will depend on the measures actually adopted by lnfrad . -pl l ovc{all delay to Sectional Completio , ate C' however remains as previously 

forecast (as delays to 18 & lC maintain the critical ela'J lo sum~ 2010 minimum). 

F. tie position on area availability: /\ ('!! '/1 U ~ ~Q 
(i) We are advised that the tenrorary dirgsion ofl&'required for Tower Place Bi g8 e(e L~!eted on 18/07/09. This was followed by the 

removal of fibre optic cable~f"'M e u der .(n'd took a further 6 week (al) ro ). This-should have facilitated an early September2009 

commencement date for lnfr c17r . ~ 

G. Conclusion: fl 
(i) 'Significant' issues/events: Delay to actual start was 61f;Je . '( ,u~ pinion there were three main contributory factors, being (a) the INTC 

process in respect of INTC 230; (b) late comp~et~oiic> lff:JA/ trl!Ues; and (c) the late execution of the FP licence. Taking those events in 

chronological order 

MUDFA/utilities diversions w1 ~ 'ij~ e o . pleted on 10/12/08 (to facilitate a start on TPB by 21/01/09). Those diversions however 
were not actually complet{ci n 11 il e.J.~/97 09. This is tie's culpability. Running concurrently with this was the late provision by lnfraco of 

the Estimate for INTC 2~ Th t sho~le been provided by 12/01/09 (earliest) but was actually provided on 28/07 /09. This is a matter for 

which lnfraco is respo~ siplj-
1
s1th levents would have delayed commencement of the structure. Beyond 28/07/09 however, tie' s review and 

inaction on the Estim teijlr ltJ~ 30 ran until 25/02/10 (when the 80.15 instruction was issued). In light of the advice from DLA dated 24 

March 2010, this is a per"&d for which tie bears the responsibility. In addition, the execution of the FP licence is understood to have been 

delayed by SDS such that it was not in place until 07 /01/10. This is either an SDS breach (which would excuse lnfraco of the time) or if caused 

by a failure on the part of lnfraco to manage SDS, it is a matter for which lnfraco bears responsibility. 

(ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing; the WPP process & the IDR/IDC 

process) have less of a bearing on the late commencement of this structure. Whilst in isolation these issues may have been critical to 

commencement their significance is considerably diminished by the occurrence of the events in G(i) above. 

(iii) Considerations of dominance: Of the three significant events highlighted above, in our opinion neither can be said to be ' the' truly dominant 

delay affecting commencement for the entirety of the period. In relative terms however lnfraco will certainly argue that the late completion 
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MUDFA I utilities, and hence the late availability of the working area, will be more dominant (i.e. have more 'causative potency') than its delay 

in the INTC Estimate process. They will also point to the tie delay in respect of INTC 230 - which runs beyond MUDFA I utilities completion. tie 

however may be able to reply by stating that 'but-for' the late submission of the Estimate, the 80.15 instruction could have been issued prior to 

the late completion of MUDFA (even allowing for their delay beyond receipt of the Estimate). That position would render more 'importance' to 

the late provision of the Estimate. That however is rather subjective as one cannot be certain that tie would have issued the 80.15 at an earlier 

date had lnfraco issued its Estimate on time (or earlier than it did). 

The FP licence event is considered to be concurrent up to January 2010. It does however subsequently become 'overtaken' by the period of the 

INTC 230 process (and in particular the late issue of the 80.15 instruction). 
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lAl Road & Track 

TH kName 

139 :J 1A 1 Hoad & track 

140 • A. IFC Process 

~ Plan.ned (Road:T,ack} 

~ Del.aytotfC 

143 Actual lfC 

144 - 6. Key INTC's 

145 + IHTC 04 7 

148 • LllTC05'l 
~ • NTC049-

154° • HTC 137 

+ INTC311 

160 60.13 ln•lruct<>n issued t, re,pector 31 1 only 

"""ii," · C. MUOfA I Ul1hties 

162 Planned MUOfA I ulilY co~lion (allowing Infra co to coirmence) 

163 Delay to MUOfAlutilibes completion 

-:rsr-- Actual/ foreca.st MUOFA completion (llowi'lg ln fraco to COl'T'l'Mnc.) 

165 - O. Other Issues: 

166 - (I) Sut>-conlnlctor ?rocurement 

168 

~ 

170 

171 
172 

26.2ReQuest 

26.2 Approval 
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(31 IDR r lOC process - not yet In place 
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A. IFC Process: The initial IFC was 130 days (or 19 weeks) late; planned date was 25/09/08; the actual was 02/02/09. There is no information presently 
available to inform culpability for delay (see Preamble). Potential reasons include:

Late issue by SDS (at its simplest a CE under 65(t)); 
A material breach by SDS (again at its simplest form a CE under 65(u)); 
A failure of lnfraco to provide the lnfraco Design to SDS (clause 19.19 refers); 

• A tie Change; & 
• A failure of lnfraco in respect of its management of SDS or another breach by lnfraco (e.g. failuije t properly manage the CEC/NR interface); 
• A requirement of CEC/NR for which tie will bear responsibility. /1 
Note: DS advises "late submission of TAA package followed by length of time nee1 d1 nr6ro te EC comments due to poor I incomplete design". 

Delay by sos, SDS /tie or lnfraco? ~ r I u ' 
B. Key INTC's: From the information provided 1t appears that lnfral o'f~~, No. l~Tf s amst this area. INTC's 047, 056, 049, 086, 137 & 311 refer 

[Complete data on INTC's awaited]. Details as follows:- 1 l.,,) 
(i) INTC 047: issued 04/07/08; Estimate due 30/07/08; No Estima e fro id d by lnfraco. Delay by lnfraco. 

(11) INTC 056: issued 29/07/08; Estimate due 22/08/08; '~~ ro 1d d by lnfraco. Delay by lnfr . 

(iii) INTC 049: issued 24/06/08; Estimate due 18/07 /98;~tima e as provided by tnfraco t!O/ Lt ( 
(iv) INTC 137: issued 08/10/08; Estimate _,<lue"1'1{3/f1'1:1/9g; i9.~ila e provided by lnfraco. DelDY. Infra o 

(v) INTC 311: issued 22/05/09; Est] afer,2e rf°9· No { ?mate provided by lnfr~ lt y In~; . 

An 80.13 instruction was issued by tie oi,/o ff_9)n respect of INTC 311 onl;'.)a t is appears t be a key INTC in terms of facilitating commencement). 

C. MUDFA / Utilities: Planned comple{on J.11 10/08; Earliest forecast cr,f1
1
ftib1 is /0 't<.o on Const1tut1on Street ch 2600 - 2700. We are advised by 

tie PM staff that this 1s not suffic1ent/fiowever, to facilitate meBB1 ':(ul ico~~cement on this section of the works. Meaningful commencement 1s 
dependent on MUDFA I Utilities completion to Victoria Br01d a t tr to ~ iC Street ch 1700 - 2300; that is forecast to complete on 06/12/10. 
Delay by tie; tie culpability. 

D. Other Issues: Q 
place for road works in tJ}iJ sef t 01 JP o cKean of 04/08/08 does not appear to cover lAl Road & track; extended LOI issued 25/9/09 but 
scope not clear [sub1eftr~utr t) ~u, 1t). Delay by lnfraco. lnfraco culpability. 

(ii) WPP Process: Not yet r ul)(!}\tt d (as advised by MB). This could be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. 
(iii) IDR/IDC process: IDC ot Y, ' in place. lnfraco programme of 18/12/09 shows this as being forecast to be in place by 15/01/10; but not yet in 

place. Delay by lnfraco. lnfraco culpability. 

(iv) Cemetery Wall: Cemetery used to extend across Constitution Street. As a consequence, there are Archaeological and Historic Scotland issues 
governing the requirement to move skeletons displaced by the tram works. Given the intricacies attaching to these works the potential for 

further delays exist. We are advised that any works extending beyond August I September 2010 are likely to have a critical impact on works to 

18. 
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E. Construction Periods: 

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A as 01/03/10 to 05/03/12 

respectively. That equates to an overall period of 105 weeks (but is not comparable with the above 1Al split). 

(i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue l, MB mitigated 

programme and MUDFA I Utility dates listed above. 

Delay to start is therefore forecast to be 54 weeks (06/12/10) in terms of both the Rev.3 and IM Rev.3 mitigation programmes. MB mitigation 

exercise shows immediate commencement [albeit now outdated). 

Primary causes of delay to start as follows:-

A. IFC process: The initial IFC was 198 days (or 28 w eeks) late; planned date was 25/09/08; the actual was 02/02/ 09. There is no information 

presently available to inform culpability for delay. Unless there is proof of lnfraco breach, it will be a CE under either 65(t) or (u). 

B. INTC's: Lengthy delays by lnfraco in the submission of Estimates. Delay at least up to 19/03/10 when tie issued clause 80.13 instruction. 

C. MUDFA I Utilities: Planned completion 31/10/08. Partial completion at Constitution Street ch 2600 - 2700 as at 31/05/10; further release 

of areas as at 06/ 12/10. We understand this is the area required to make meaningful progress. Delay by tie; tie culpability. 

D. Other: 

> Sub-Contractor procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal 

(LOI) is in place for road works in this section. Delay by lnfraco. lnfraco culpability. Effect of this is not clear - it could be a hindrance 

to progress - but details not available to establish scope of work under McKean LOI. Without evidence to the contrary lnfraco may be 

able to argue ' just-in time' procurement I authorisation. 

> WPP process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by lnfraco. lnfraco 

culpability. Unlikely to have significant impact; 

), IDR/IDC process: IDC not yet in place. (tie's ability to stop work from commencing on this basis is not clear - see Preamble). 

> Cemetery Wall : Works yet to commence. This could be an obstacle to commencement on 18 Road & Track if incomplete as at 

September 2010. If incomplete as at the forecasted completion of MUDFA I Utilities works i.e. 06/12/10, this will impact on the 

meaningful commencement of works to 1A1 Road & Track. Potential future delay by tie; tie culpability. 

(ii) Delay to Finish: The Issue 3 programme shows an increase of circa 57 weeks over timescale in Rev.1 programme (majority of increase 

understood to be as a result of full-depth construction issue). IM mitigated view of Issue 3 also shows an increased duration of 22 weeks over 

the Rev.1 programme period (albeit 35 weeks shorter than lnfraco's proposed Issue 3 programme). 

MB mitigation proposal also has shorter duration than Issue 3. Discuss how this is to be pursue ith / instructed to lnfraco. 

F. t ie position on area availability: @ 
(i) Refer to response (C) above re MUDFA dates (available from 06/ 12/10). o 

G. Conclusion: /1 . 
(i) 'Significant' issues/ event s: In our opinion there were thr7~'h cr tribut r factors, being (a) the IFC process; (b) the INTC process in respect 

of INTC's 264, 292 & 473; and (c) late completion of MUDF.A/utllr ies Takin t ose events in chronolo~~der:-

(ii) 

(iii) 

The IFC should have been issued on 25/ 09/08; i~a,ul s~ on 02/ 02/09 (130 days l~~[~)tilities diversions were planned to 

be completed on 31/10/08 (to facilitate a start ~~ol d 'l track on 25/11/09). _,>6,!, 'fl"i" f ,HJ"'"'"'"'"«> wmpl.,, ,oUI 
06/12/10. This is tie' s culpabili u n~1 g Jn12"61it1 ~ this was the late provift6h ~ ~I ntra o f'the Estimates for INTC's 047, 056, 049, 

137 & 311. Those Estimates[ a1,yet b pr~ . This is a matter forr: w jph'1)ft"..'.'.f s rM c nsible. Delay measured to 19/03/10 for INTC 

311 (when clause 80.13 instr ctipn )ss e ). Each of those events (i.e. IFC, M I D.f'Xrl~ D) c d have delayed commencement in this area. 

The IDC process could also bL~[lo'9 ibuting factor if lnfraco has ~µ~. a ~ 0 7Ahere to a contractual process (but tie's ability to stop work 

from commencing on this ba~S'11ot clear -see Preamble). (1 C/ 

Concurrent issues: In our opinion the other event§.Ae\ai§ d al o+ (j, . . the sub-contractor procurement timing and the WPP process) have less 

of a bearing on the late commencement of this Jfua-.)Nh 1st 11J$alation these issues may have been critical to commencement their significance 

is considerably diminished by thc~ru1~;FIC of tf;;n un' G(i) above. 

Considerations of domina~ ?v,1~ o l s1gn and work areas are both equally important in terms of ability to commence. That said, if 

contemporaneously lnf/.:~j d1_11;S~fnl! hat the utilities diversions were significantly delayed, such that they did not have to progress the 

design in accordance t tn~ orig nlil programme, then the works area availability (due to MUDFA / utility delays) will have more causative 

significance. See prev/od t¢o rJ nts re potential lnfraco argument that the late completion MUDFA I utilities, and hence the late availability of 

the working area, wil~ A ore dominant (i.e. have more 'causative potency') than its delays which would I could have been overcome in 

accordance with the original programme had it been necessary. 

As such, in our opinion the delay to the MUDFA/utility works in lAl Road & Track is the dominant I critical factor affecting commencement and hence 

completion in this intermediate section. 

lAl Road & Track Page 2 Appendix 5 

CEC00339085 0044 



18 Road & Track 
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A. IFC Process: Initial IFC was 9.5 weeks late (planned 07 /07 / 08; actual 11/09/08). This IFC was not ~ ea as 1 no. IFC, it was divided into 2no. separate 

IFC's, addressing Roads and Track separately. Subsequent IFC's issued as follows:- I .. { 
(i) 'Rev 1' Roads (20/02/09) & Rev '2' Roads (21/09/09). There 1s no informat1or prh7nt ya tlatl~ to inform culpability for delay to the foregoing 

(see Preamble). It is notable however, that as Trackform and Roads requires tHEjj-6r,ti,r i ~e,.ation of lnfraco design there is a responsibility on 

lnfraco to provide information to SDS for incorporation on timeilPo ential JJDs ,fl f6ljh late issue of IFC's to this area include:· 

A material breach by SDS (a CE under 65(u)); 
• Late issue by SDS (CE under 65(t)); ~ 

• A failure of lnfraco to timeously provide the lnfraco o1sign o S S (claus 19.19); ~ 
• A failure of lnfraco m respect of its manageme~t.f g;i o aJot~ r breach by lnfraco. ~ 
lnfraco commenced some works on or around ~ t ber . toor. tbis"would indicate t~l this menc 1r t was influenced by the late 'First 

Road & First Track' IFC's issues - but wo~~a~~ ~ o a~ een stopped because o(,,tt\e r"f o lhe ini mplete MUDFA / utility works. The 

later ' Rev 1 & Rev 2' Road's IFC' ere l[ ar no ~ tacle to lnfraco's commenceTI. t r eJly )'° ress on 18 Road & Track. 

Potential delay by SOS/tie; I frr J a 
8. Key INTC's: From the information p ~v~·v t a pears that lnfraco issued~~~~) :Cs against this area [Complete data on INTC's awaited]. 

There is insufficient information av~i~ ~t present to establish we it I 's 6f ghificant. The only INTC which was identified as having the 

potential to cause delay to commerlcement or progress was 'Bio. ~ ed however that fill of the foregoing were the subject of an 80.13 

instruction issued to lnfraco on 19/03/10. As such, notwitbs\af ~t;l.'n ra£._o..-delay in provision of Estimates, on the assumption that lnfraco complies 

with that instruction, these INTC's should not provide a '6b5J.at:IVJJ.1 encement or progress. 

C. MUDFA / Utilities: Planned completi n~ Of~ uo,//iJtilities works are partially complete on Leith Walk: Southbound Carriageway (ch 900 -

150). However current advice is t at 9ii,1JCce e t ~ sequent progress on this section of the works is dependent on forecast MUDFA I utilities 

completions as follows:- J 
(i) Leith walk : Foot of the 1\/f lf t Jr n eet (30/04/ 10) 

(11) Leith Walk: Jane Stree t<l}lcDb~a d Road on or around (05/ 07/ 10) 

Notwithstanding the above, ti~~ice is that meaningful material commencement cannot be made until 5 July 2010. Delay by tie; tie culpability. 

D. Other Issues: 

(i) Sub-Contractor Procurement: Understood that Crummock may be appointed by lnfraco for 18 - see tie audit and lnfraco Period Report No.3· 1 

report to 24/04/10. No sub-contract yet in place. Not clear if LOI issued covering this work or area. Subject to further tie audit. Delay by 

lnfraco. lnfraco culpabilfty. The significance of this issue will increase as the S July 2010 nears. 

(ii) WPP Process: Not yet submitted. This could be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. Again, the significance of 

this issue will increase as the 5 July 2010 nears. 
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(iii) IDR/IDC process: Not yet in place. lnfraco letter /programme of 18/12/09 identifies the requirement for 11 separate IDR/IDC's. Only 6 are shown 

in that programme. It is not clear whether lnfraco will be permitted by tie to commence without this paperwork in place. This may merit 

further discussion. Delay by lnfraco. lnfraco culpability. 

(iv) Cemetery Wall: The original cemetery extended into Constitution Street. As a consequence there are Archaeological and Historic Scotland 

issues governing the requirement to move skeletons displaced by the tram works. Given the intricacies attaching to these works, the potential 

for further delays exist. Although this workscope is outwith intermediate section 18, the impact of this work extending beyond August I 
September 2010 is likely to have a consequential impact on TM requirements on 18 Road & Track works. No current delay (but potential t o 

cause delay). 

(v) Gas Main (Jane Street I Manderston Street): We have been advised that this is an issue which has not yet been discussed with lnfraco. The 

current position is that if SDS design proposals do not meet SGN's requirements/aspirations, the potential exists for further substantive delays. 

At best this issue will rely on reasonable mitigation on the part of lnfraco. This could therefore be an obstacle to future progress. No current 

delay (but potential to cause delay) 

(vi) Utilities in 1700-2100 Constitution Street: Similar to item (iv) above, work in this area is outwith the parameters of 18 Road & Track. The effects 

of same however have the potential to impact on TM requirements on 18 Road & Track. No current delay (but potent ial t o cause delay) 

E. Construction Periods: 

(i) Delay to Start: The table above refers to various programme dates. Both the Issue 3 and IM mitigated programme use the same projected start 

date of 05/07/10. This is the same date that the PM's consider meaningful progress can be made. That is to say, the delays to MUDFA / utility 

works are dictating the commencement date. The delay to start is therefore forecast to be circa 100 weeks. Primary causes of delay to start as 

follows:-

A. IFC process: The initial IFC was 9.5 weeks late; planned date was 07 /07 /08; the actual was 11/09/08. Subsequent revisions to the 'Roads' 

IFC were issued on 20/02/09 & 21/09/09. It is unclear as to whether these revisions would have been material to commencement 

(certainly (re)commencement was actually delayed by utility works beyond those later IFC dates). There is no information presently 

available to inform culpability for delay to these subsequent IFC's. Unless there is proof of lnfraco breach, this could be a CE under either 

65(t) or (u). 

8. INTC's: see comments above. [Complete data on INTC's awaited]. Notwithstanding lnfraco delay in provision of Estimates, on the 

assumption that lnfraco complies with that instruction, these INTC's should not provide an obstacle to commencement or progress. 

C. MUDFA I Utilities: Planned completion 01/08/08. Partial availability on Leith Walk: Southbound Carriageway (ch 900-150); further release 

of areas as at 30/04/10 & 05/07 /10. tie PM advice is that meaningful commencemen(f'nbt be made until 5 July 2010. Delay by tie; tie 

culpability. 

1 

( 

D ~th;~b-Contractor procurement: Understood that Crummock may be aa Q nfraco for 18 - see tie audit and lnfraco Period Report 

No.3-1 report to 24/04/10. No sub-contract yet in place;_Jot clel~if 4 ~tz; i oi<e;ing this work or area. Subject to further tie audit. 

Delay by lnfraco. lnfraco culpability. The s1gnif1ca7.;r.tti.i~ 1ssuer 1ll 1~/e' as the 05/07/10 nears. 

}>- WPP process: Not yet m place. This could be an f bi cle ltb com e cement. Delay by lnfraco. nfraco culpability. Unlikely to have 

significant impact if in place on time for commenremr, £· ~ 
)> IDR/IDC process: yet in place. lnfraco le~ e ·3~1~0\ ~tifies the requirement for 11 s par'a'fe I R/IDC's. Only 6 are shown in that 

programme. It IS not clear whether)Pt )7 ii b _ ~erm1tted by t1e to commvfi' et l~ OU • ~hislp~p rwork In place (tie's ab1hty to stop 

work from commencing ~ t-1'l i_s b(s11 rl'.fea~ s€e Preamble) Delay by Inf! 't nf.10 ~ b1 ity. 

)> Other potential obstacres to cbrm
1
encr men'1:1 progress: Cemetery wall· a m ip at.M7 derston Street & Jane Street; utility works to 

ch.1700 to 2100 (Sec! iofil or stj tut1bi<s°treet) affecting TM. \._/ 
(ii) Delay to Finish: Issue 3 prdgr'\m e stj9.Ws an increase of circa ~ wee~s o~ er t timescale m Rev.1 programme (maionty of increase 

understood to be as a result off I- epth construction issue). IM~ itlkfu d'°vieih f Issue 3 shows a slight reduction m duration of 6 weeks to 

the Rev.1 programme. (1 
There is presently no justification for the increased Rev.n a} iot , 

F. t ie position on area availability: 0 _ l_? 
(i) Despite current availability on Lej tlf\WtlcSc>o~ bb~carnageway (ch 900 - 150), and imminent availability on Leith walk : Foot of the Walk to 

Jane Street we are curre~nl vBs~ ~t1filr ~ 1foot be able to make meaningful commencement on 18 Road & Track until all MUDFA / 
Ut1lit1es issues are complet d. ~ s orl< nclude on Leith Walk: Jane Street to McDonald Road on or around 05/07 /10. Delay by tie; tie 

culpability. 

G. Conclusion: 0 
(i) 'Significant' issues/ev n : In our opinion there were three main contributory factors, being (a) the IFC process; (b) the INTC process; and (c) 

late completion of MUDFA/utilities. Taking those events in chronological order:-

The IFC was programmed to be issued on 07 /07 /08; the first IFC was actually issued on 11/09/08 (9.5 weeks late). This appears to have 

facilitated commencement in this area. This is either a CE under 65(t) (or possibly a failure by lnfraco to manage SDS). Subsequent revisions 

were issued on 20/02/09 & 21/09/09 - those revisions however were issued after lnfraco had stopped work in this area (and did not of 

themselves facilitate a restart). MUDFA/utilities diversions were supposed to be completed on 01/08/08 (to facilitate a start on 18 on 

05/08/08). Those diversions however are forecast to be sufficiently complete suffice to allow re-commencement on OS/07 / 10. This is tie's 

culpability. 
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The IDR/IDC process may also be a contributing factor affecting commencement (but tie's ability to stop work from commencing on this basis is 

not clear). 

(ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing and the WPP process) have less 

of a bearing on the late commencement of this area. This is evident from the actual (partial) commencement in October 2008. Whilst in 

isolation these issues may have been critical to commencement, their significance is considerably diminished by the occurrence of the events in 

G(i) above. They may however become more significant in the lead up to the area availability in July 2010. 

(iii) Considerations of dominance: availability of design and work areas are both equally important in terms of ability to commence. The late issue 

of the first IFC in this area does appear to have affected commencement. That said, if contemporaneously lnfraco and SOS knew that the 

utilities diversions were significantly delayed, such that they did not have to progress the design in accordance with the original programme, 

then the works area availability will have more causative significance. We understand that an instruction was issued by tie (post Christmas 

2008 embargo; INTC 250) such that lnfraco was instructed not to work in 18 until further instructed by tie. As a minimum that would appear to 

restrict access up to partial availability on Leith Walk: Southbound Carriageway (ch 900 - 150). See also previous comments re potential lnfraco 

argument that the late completion MUDFA / utilities, and hence the late availability of the working area, will be more dominant (i.e. have more 

'causative potency') than its delays which would I could have been overcome in accordance with the original programme had it been necessary. 

As such, in our opinion the delay to the MUDFA/utility works in 18 Road & Track is the dominant I critical factor affecting commencement and hence 

completion in this intermediate section. 
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1C2 Road & Track 

..... .. 
- A. IFC Proc,iss 

Planned (Road: Trad<) 

Oel.ay to IFC 

Actual (Rood; Tract<) - not yel lsoued 

B. Key lfTC·s - see exptanatlon n narrative 

- C. L1UOFA I Utilities 

Planned MUDf A I utlly COfT'C)letion (allowing lnfraco to commence) 

Delay to MUDfA I Ulllities 

Actual/ Forecast IAUOFA completion (allowi'lg lnfraco to convnence) 

Delay to MUOFA I utilities completion 

Balance of MUDFAllltilties (Plo8rdy Place to York Place) 

- D. other Issues: 

- (1) Sub-contractor Procurement - nor yet ii place 

26.2 Request 

28.2 Approval 

LOI lo Ctummoek (scope: mobibation and enablng wotks only) 

(2) WPP - not yet" place 

(3) DR I IDC process - not ye, cOfTl)lete 

- E. Construction Periods 

Rev 1 duratbn 

Rev 3 Step 4 Issue 3 duration 

Rev 3 Slep < Issue 1 llitigated Duration [CHECK START DATE) 

' ! '" t "· .. ·1······· 
·j 

, , i~ 30/04 
···r······1······t ··t············· 

.. i .. . .... ..... ,; .. ,!····· 

.. ... ) 1'.10:~ .. 3111:0::::. [' .. J ; i. ... 
.;;;;;;;;;;;;;;;_~;;;;;;;.:;.i 

! I .... i ...... · 

. + .... 

... ... ... . .. ± 

•.. .i... .... 
··········I ::§ i¥.i9: .. T .... 

........... , .. +. 10J09 . . 

; I ... , .. ..... i 

.. ::: . .... ::· 

... .! .... . ..!. 

·····1··-i~@"i:CiQ6 

:::I:?ff_i,f:·;·;·~······1;~ ··1 .... · ·1· 

J .. ···~·-····~ 

; :~+ ... :, :!::::· 

) .... 
I ... .. , .... . .. ! 

: :I 
:tt::::·:······:::::::1 

.... ,. ···· ·! 
..... .! 

! 

·! ; 

A. IFC Process: Initial IFC is currently 74 weeks late (planned 25/ 11/ 08; as at 30/04/10 the actual IFC is yet to be issued). DS advises that " ... design not 

yet approved and still subject to change". DS also advised that the" ... current design parameters were instructed by CEC and revised design parameters 

now being instructed - mainly to allow Picardy Place ta function in traffic flow terms but also to take account of potential Henderson Global (St James 

Quarter!'. From the above we understand that there are two concurrent issues. The first is that the SDS design is incomplete or not satisfactory to 

CEC. However the second issue (Henderson Global I St James Quarter) is outwith lnfraco control. From discussion with DS, this appears to be the main 

issue delaying completion of the design in this area. It is therefore likely that the late issue of this IFC flows from one or more of the following 

possibilities;-

)> Late issue by SDS (in its simplest form a CE under 65(1)- which may in turn permit the application of clause 65.12.2); 
)> A material breach by SDS (again in its simplest form a CE under 6S(u)-which may in turn permit the application of clause 65.13); 
)> A failure of lnfraco to provide the lnfraco Design to SDS in accordance with the Consents Programme and Schedule. Part 14 (clause 19.19 

)> :::~~ange; [t 
)> A failure of lnfraco in respect of its management of SDS or another breach bLrf;?ac ~1ilu e to properly manage the CEC interface); 
)> A requirement of CEC for which tie will bear responsibility; 1 r:) } 
Delay by SDS, SDS /tie or lnfraco? As a minimum however, it is expected that t rar · witje G sed the time for this delay due to CEC indecision 

concerning Henderson Global (St James Quarter) design requirements'"? /li [ 
8. Key INTC's: From the information provided it appears that lnfrac~ ~.1ound 1i,i . INTC's against this area JGo[llplete data on INTC's awaited). Of 

those INT C's 2No. are known to have TCO issued against them IBNTy's p~ 169). Beyond that however, ther{ is i?sufficient information available at 
present to establish which INTC's are significant. That~ ai rff1 o~ed { ha 7 No. of the foregoing were thf su1i'iecf of an 80.13 instruct ion issued to 
lnfraco on 19/03/10. As such, notwithstanding lnfraco 'Jl~y i} rot isio of Estimates, on t l}e-ass~, fhar 1htraco complies with that instruction, 

these INTC's should not provide an obstacle to c~r<e7::7c7irt r'ogress. In respect of the~rrnr~, 1~ oijlibruon remains with lnfraco to provide 

C. MUDFA / Utilities: Planned compl tion aJJ Jio/ 08. MUDFA / Utilities are ~~ 
1
o aomplete at Broughton Street Junction on 24/06/10. 

Estimates (which are overdue in term1::~e 80 f &> ~ V 

Meaningful commencement is depe deh,6;i'Mb6FA I Utilities com pie~~ j Etier Street to North St Andrews Square and Picardy Place 

to York Place on 18/07 / 10. (Note: IM 's m1t1gated Rev.3 shows commencement on 19/01/11 - to be checked) Delay by tie; tie culpability 

D. Other Issues: V (1~0 
(i) Sub-Contractor Procurement: Understood that:Eo~k J c rrently pncmg this area - see tie audit and lnfraco Period Report No.3-1 report 

to 24/04/10. No sub-contract y'.;,-in p~a . e;cl a(j1fl.!P issued covering this work or area. Subject to further tie audit. Delay by lnfraco. 

lnfraco culpability. The sigyfic~? h" is u i r'increase as the 06/09/10 nears (this is the earliest date of commencement in this area 

between Issue 3 and IM mi\1gat

1
~ rq_g~m ). 

(ii) WPP Process: Not yet suba:li tt! ·.~i~d'!fl be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. Again, the significance of 

this issue will increase st hf Op f 9 1~rs. 

(iii) IDR/IDC process: Not ye(jr plac . lnfraco letter / programme of 18/12/09 identifies the requirement for 12 separate IDR/IDC's. Only 6 are 

shown in that progra me ff is not clear whether lnfraco will be permitted by tie to commence without this paperwork in place. Delay by 
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