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Executive Summary 

l. This report has been prepared to investigate and, where possible, identify areas of culpability for 

delays incurred to commencement, progress and completion of certain key elements, and hence 

Sectional Completion Dates A, BC & D, of the lnfraco Works. 

2. The investigations carried out to date indicate that both parties to the lnfraco Contract bear 

some responsibility for the delays incurred. There is also the potential the SOS has contributed 

to those delays. Our current opinion on the parties respective culpability for delay has been 

summarised within 'Appendix (i)' attached to this report. 

3. These investigations have identified a number of key areas of further investigation and/or audit 

which are required in order to more accurately establish the precise measure of each party's 

culpability. As a consequence, a number of recommendations have been made within the main 

body of this report in relation to matters such as (i) the reasons for delays to IFC package issue 

dates (both original and revised packages); (ii) the dates when the lnfraco Design was issued to 

SOS; (iii) the INTC process; and (iv) lnfraco sub-contractor procurement. Items (i) and (ii) above 

are key areas of uncertainty where delays have occurred but the reasons for same are uncertain. 

4. We have also made further recommendations in respect of tie maintaining a detailed INTC 

Master List Schedule, a more comprehensive IFC tracker process and the contemporaneous 

compilation of a detailed as-built programme. 

5. For each of the Sectional Completion Dates we note the following in respect of our current 

estimate of liability for delay:-

1 2 3 4 5 

Sectional Overall Estimated tie Estimated 

Completion Projected culpability Infra co 

Date Delay culpabi lity 

section A 57weeks Lower limit 25 weeks 14weeks ................... ... .. .... ... ......... ..................... 
Upper limit 43weeks 32weeks 

Section B 57weeks Lower limit 25weeks 14 weeks ----------------·-· ·-·--·-······-------· ····--····-··--------
Upper limit 43weeks 32weeks 

Section C 61weeks Lower limit 61weeks Oweeks ------------------- --------------------- ---------------------
Upper limit 61weeks Oweeks 

Section D 61weeks Lower limit 61weeks Oweeks ....... . .......... . .................... . .......... .......... . 
Upper limit 61weeks Oweeks 

6 

Report 

Section 

Section 3 

section4 

Note: The delay periods are measured against a mitigated view of lnfraco's 

Revision 3 Setp 4 Issue 3 programme. Agreement has yet to be reached with 

lnfraco as to the achievability of those dates. 
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6. In respect of Section A (Depot), tie's liability for delay is estimated to be between 25 to 43 

weeks (out of a total delay analysed of 57 weeks). That is likely to give rise to a liability for area 

specific prolongation costs. Please refer to Section 3 of this report for further details. Regarding 

the Section B date, although the projected delay is presently noted above as corresponding to 

the Section A delay, this is at risk of being further delayed due to the issues arising at Gogar 

landfill (please refer to paragraph 3.3.2(i) below). 

7. tie culpability for delays to the Section C date is in all probability estimated to be the full period 

of the projected delay of 61 weeks forecast by the most recent mitigation exercise (section 4.7 

refers). This assumes that the lnfraco's interpretation of how extension of time for Notified 

Departures (late completion of MUDFA Works) is not supported by the Adjudicator in the 

'MUDFA Revision 8 Estimate' dispute decision. If it is, tie's potential liability for delay could be 

much higher (potentially circa. 100 weeks.) This is also likely to give rise to a tie liability for 

project level prolongation costs. Section 4 of this report refers. The measure of prolongation 

costs to which lnfraco may be entitled however, is not necessarily inextricably linked to the 

period of extension of time to which it is entitled. Matters such as concurrency and causation of 

the particular loss claimed will feature in any analysis of entitlement to additional payment. 

Failures on the part of SDS where proven by further audit and analysis may also entitle tie to 

deduct sums from payments due to lnfraco. Detailed analysis of the costs ultimately claimed by 

lnfraco will be required to ensure t hat any sums claimed is properly due taking all of the above 

into consideration. 

8. The measure of the delay which will actually be incurred however is dependent upon lnfraco's 

implementation of mitigation and/or other acceleration measures which could be adopted to 

limit the delays actually incurred. Agreement on such measures has yet to occur. 

9. In this regard, at intermediate and sub-section level in particular, there is considerable evidence 

of lnfraco culpability for delay in the various elements within Sections 21, 5 & 7. This is 

highlighted within 'Appendix (i)' attached. It is stressed that whilst this may not translate into a 

disallowable period of extension of time for the Section C date, it does/should preclude both 

lnfraco and its sub-contractors' from an entitlement to recovery of the prolongation costs 

incurred during those periods of culpable delay. Much will depend on the nature and type of 

costs claimed or yet to be claimed. 

1 Section 2 does not form part of this current exercise and report; Section 2 is not considered as important in 
terms of overall project delays. 
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10. It is important to note that the assessment of estimated culpability detailed above includes 

matters known about up to end of April 2010. Latest predictions on completion of the MUDFA 

Works show further slippage from the dates uses in this analysis. As matters and construction 

progress, culpability is likely to change as the causes of delay change or responsibility moves 

from one party to another. It is therefore essential that tie continues to closely monitor, record 

and analyse progress of the various elements of the lnfraco Works. 
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Section 1 Introduction 

1.1 Formal details 

1.1.1 This report has been prepared by Robert Burt (Director) and John Hughes (Consultant), 

both of Acutus. Assistance was also provided by lain MCAiister, Associate Director at 

Acutus. 

1.2 Instructions and issues to be addressed 

1.2.1 On 3 March 2010 Acutus provided an initial view on potential tie liability for delay to the 

lnfraco Works (Acutus email of 3 March 2010 refers). A subsequent meeting was held on 

10 March 2010 between tie and Acutus to discuss those initial conclusions. At that 

meeting it was agreed that a further process of investigat ion would be undertaken by 

Acutus. Those investigations were to focus on certain 'prioritised' elements of the lnfraco 

Works which were jointly identified as being likely to be critical to overall progress and 

completion. 27 'elements' were selected out of a total of 80 sections/areas which together 

form the lnfraco Works. It was further agreed that a deadline of 12 May 2010 would be set 

for Acutus to report back to tie. A draft report was issued for discussion on that date. 

1.2.2 Subsequent to the issue of that draft report, meetings were held with the tie personnel on 

3 and 8 June 2010 to discuss issues arising from same. This final report incorporates the 

comments made and further information received. 

1.2.3 Each element was given a priority level code2 depending on the then perceived level of 

importance in respect of progress and delay to the relevant Sections and Sectional 

Completion Dates. Those prioritised elements are set out in the table below. 

Priority Intermediate Description of area / structure 
level Section 

1 1A4 Lindsay Road RW -Wl 
- - -

1 1A4 Road and Track 
~ 

1 1A3 Victoria Dock Bridge - 516 

1 1A3 Tower Place Bridge - 517 
>-- - - - -

1 lAl Road and Track 
"·-·-·-·-·-·-·-·-· .. -·-·-·-·-·-·-·" 

1 18 Road and Track 
·-·-·-·-·-·-· ,,_, ~· ·-·-·-·-·-·-·~ 

1 1C2 Road and Track -

2 Priority level 'l' being considered to have more relevance in terms of effect on progress and delay than level 
'2' 
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Priority Intermediate Description of area / structure 
level Section 

1 
I Road and Track 

Russell RD RW - W3 

Russell RD RW - W4 

Murrayfield TS RW - W18 

Murrayfield TS 

Roseburn Viaduct - S21A 

------·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Murrayfield Stadium Underpass - S21C 

l Water of Leith Bridge - S21E 

Baird Drive Retaining Wall - W8 

1 

2 

1 

2 

2 

1 

1 

1C3 

SA 

SA 

SA 

SA 

SA 

SA 

SA 

SA 

SA Balgreen Road Bridge - S22A Incl. Balgreen Road Retaining Wall 
W9 

1 

2 

2 

2 

SA Balgreen Road Bridge - 5228 - , .................................................................. -,~~~~~ 
SB Carrick Knowe Bridge - 523 

SB Road and Track 

SC Road and Track 

1 SC AS Underpass - W28 

1 SC Depot Access Road Bridge - 532 

1 6 f Depot Building 

--~--·- :. -f ~~:,~·-~:::~~ Depot 

1 7b Gogarburn RW - W14/W15 

1.2.4 The main objectives of this exercise were to identify, as far as possible within the time and 

from the records available:-

a) the key matters which had caused or were causing delay to the elements under 

investigation, including delay to commencement, progress and projected completion; 

b) to identify areas of concurrent delay and express a view on the significance of same; 

c) to express our current opinion on the extent of tie liability in respect of delay to each 

element and from those elements the likely liability in respect of the Sectional 

Completion Dates; and 

d) to identify any areas of further investigation (including possible audits of lnfraco's files) 

which may be required. 

1.2.5 It is anticipated that the output from this and other future exercises, undertaken by tie or 

others, will assist and inform decisions in respect of extensions of time and additional 

payment at Sectional Completion level. This process will also provide a platform from 
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which tie can assess, and if necessary defend, claims for additional payment from lnfraco 

and/or its sub-contractors at Section and intermediate section level. It w ill also inform 

project risk profile considerations. 

1.2.6 This report and the appendices attaching hereto, summarises our findings and opinion in 

respect of the above. 

1.3 Information, data and documentation provided 

1.3.1 Information and data required for the investigations, was identified and generally 

requested via a series of email questionnaires issued in respect of each element3. That 

information was subsequently provided by tie either by email or during discussions with tie 

personnel. 

1.3.2 That said, during the investigations it became apparent that in some instances certain 

important data was not always I readily available. As a consequence, we have made 

specific recommendations within the subsequent sections (where relevant) regarding, for 

example, the need for further audits to be carried out by tie (including the type of 

information and documentation required to be recovered from lnfraco during that 

process). For ease of reference any such 'recommendations' have been indicated thus 

"Recommendation: ... ". 

1.3.3 As noted above, a timescale for this exercise was set whereby it was agreed that Acutus 

would report back to tie on 12 May 2010. Further information was provided by tie 

personnel over the period from 1 June 2010 up to the completion of this final report. Due 

to the relatively short timescales, for the most part the information, data and advice upon 

which the current exercise and opinion is based, has been provided by tie personnel. That 

process is to be distinguished from separate interrogation and verification of the 

contemporaneous project evidence files by ourselves. While we have no reason to doubt 

the information and data provided, time has not permitted independent corroboration of 

the majority of that information. 

3 Questions in respect of structure related questions were issued under cover of emails dated 22 March 2010, 
23 March 2010, 12 April 2010, 19 April 2010, 22 April 2010, 26 April 2010 and 29 April 2020 refer. Separate 
emails were issued in respect of contractual questions, design processes and INTC data. 
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1.4 Meetings held 

1.4.1 A number of meetings were held with various tie project management staff over the 

course of the investigations. In this regard, meetings and/or telephone discussions were 

held with the following individuals:-

a) Malcolm Butchert and Alisdair Dickinson (in respect of intermediate section 1A); 

b) Phil Dobbin (in respect of intermediate section 18); 

c) David Burns (in respect of intermediate section 1C); 

d) Tom Cotter (in respect of intermediate sections SA & SB); 

e) Andrew Scott (in respect of intermediate sections SC, 6 & 7); and 

f) Colin Neil. 

(Note: Section 2 was not included in th is exercise due to the fact that it was not considered 

to be a priority in terms of progress and/or delay to the overall lnfraco Works) 

1.4.2 Further meetings and dialogue were held with Damian Sharp (in respect of design 

processes and data), Fiona Dunn (re commercial issues such as INTC's and sub-contractor 

procurement) and Tom Hickman (regarding planning and as-built data). 

1.4.3 It is relevant to note that ~ tie personnel were extremely helpful and w illing to assist in 

this process, providing whatever assistance they could (often outwith normal working 

hours). 

J086-812 VerOS Page4 25 June 2010 

CEC00411814 0010 



tie Limited, Edinburgh Tram Network 
Report on investigations into delays incurred to certain elements of the lnfraco Works 

Preamble to analysis and conclusions 

Section 2 Preamble to analysis and conclusions 

2.1 Generally 

2.1.1 The investigations and analysis focussed on the following key headings which were 

highlighted as being consistently significant in terms of progress and delays. Those 

headings are:-

A. The "Issue For Construction drawings" ('IFC') process - see report section 2.2 below 

and Section 'A' of each individual appendix; 

B. The "lnfraco Notice of tie Change" ('INTC') process - see report section 2.3 below 

and Section 'B' of each individual appendix; 

C. The progress and completion of the MUDFA Works or other utility works - see 

report section 2.4 below and Section 'C' of each individual appendix; 

D. 'Other' matters such as sub-contractor procurement by lnfraco, Work Package Plan 

(WPP) submissions by lnfraco, the lnfraco IDR/IDC process and other structure or 

area related issues arising during the investigations. See report section 2.5 below 

and Section 'D' of each individual appendix; 

E. Comparison of the construction periods included within lnfraco's Revision 1 and 

Revision 3 programmes - see report section 2.6 below and Section 'E' of each 

individual appendix; and 

F. Availability of specific areas (whether in whole or in part) - see Section 'F' of each 

individual appendix. 

2.1.2 For consistency, progress and delays attaching to each element has been considered under 

each of the above headings. 

2.1.3 Prior to outlining the specific findings in respect of each prioritised element it is prudent to 

make the following general comments in respect of each of the key headings. 

2.2 IFC process 

2.2.1 A key issue identified in a number of instances was the availability of design such that the 

works could commence or progress could be maintained. Matters such as late release of 

the IFC by the date identified in the Programme or a material breach by SDS in 
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performance of its obligations are Compensation Event s under the lnfraco Contract4
. 

Those matters may give lnfraco an entitlement to additional time and payment but only 

where they have been established as the direct cause of delay to the Works (albeit that 

lnfraco entitlement to any additional payment is also subject to certain potential 

deductions as set out in Clauses 65.12.2 and 65.13). It is therefore important to identify 

and establish, as far as possible, whether any such Compensation Events were "... the 

direct cause of a delay in achievement of the issue of a Certificate of Sectional Completion 

... " (emphasis added). 

2.2.2 In addition, questions surrounding lnfraco's management5 (or otherwise) of SDS and the 

IFC process generally were also raised by tie during the current exercise. That, together 

with the provisions of Clause 19.19161, tie's liability for delays in respect of tie Changes and 

third party approval delays, render it essential that the 'cause' of any delay to the IFCs be 

established (as distinct from merely identifying that a delay in IFC issue has occurred). 

2.2.3 As a consequence, during the current exercise we requested and were provided with, a 

copy of tie' s "SOS Approvals tracker''7
. That document provided information relating to the 

dates on which the 'first' IFC packages were planned t o be issued and when/if they were 

actually issued. From that data we were able to establish whether any delay had in fact 

occurred to the (first) IFC. 

2.2.4 It is apparent however that certain further information is requ ired in order to establish, 

with a greater degree of certainty, the culpability for any such delay in IFC issue. That 

further information is not presently available, as further explained below:-

a) 'Cause' of delays to Initial IFC: the "SOS Approvals tracker'' monitors only t he issue of, 

and delays in respect of, the first IFC for each 'package'. It does not however 

specifically identify the 'cause' of that delay. Potential causes of delay may include one 

or more of the following:-

i. late issue by SDS (in its simplest form a CE under 65(t) - which may in turn 

permit the application of clause 65.12.2); 

4 Clause 65 and Compensation Events (t) and (u) respectively 
5 Clauses 11.3 & 11.4 of the lnfraco Contract refer 
6 Clause 19.19 limits t ie's liability for Compensation Events in certain circumstances related to failures on the 
part of lnfraco 
7 Copy provided to us was t he MS Excel file ref. 'SOS Approvals tracker - download at 6 April 2010.xlsm' 

J086-812 Ver05 Page 6 25 June 2010 

CEC00411814 0012 



tie Limited, Edinburgh Tram Network 
Report on investigations into delays incurred to certain elements of the lnfraco Works 

Preamble to analysis and conclusions 

ii. a material breach by SOS (again in its simplest form a CE under 65{u) - which 

may in turn permit the application of clause 65.13); 

iii. a failure of lnfraco to provide the lnfraco Design to SOS in accordance with the 

Consents Programme and Schedule Part 14 (clause 19.19 refers); 

iv. a tie Change; 

v. A failure of lnfraco in respect of its management of SOS or another breach by 

lnfraco (e.g. failure to properly manage the CEC/NR interface); and/or 

vi. A requirement of CEC/NR for which tie will bear responsibility; 

No doubt there are a number of other potential causes of delay not identified above. 

However, until further details are available it is not possible (in the majority of 

instances) to establish with any certainty the cause of and culpability for delay in the 

issue of the IFC's. 

Recommendation: tie should (on a focussed basis) carry out an audit of identified IFC 

packages against which critical delays may have occurred. 

Recommendation: a significant delay has been identified in respect of the design for 

Roseburn Viaduct within Intermediate Section SA. Delay in the region of 114 weeks is 

now forecast to be incurred to the IFC (incorporating the VE design) for this structure 

(see Appendix 11). This structure is crucial to the works in SA which itself is key to 

completion of the 'off-street' works within Sectional Completion C. As a consequence, 

it is recommended that a detailed audit of this process of, and delays to, the design of 

this structure is undertaken. 

b) Revised IFC drawings: the current "SOS Approvals tracker" monitors only the first IFC 

issued in respect of each 'package'. It does not track either the timing of, or reasons 

for, the re-issue of subsequent revised IFC's for those packages. 

Recommendation: tie should consider implementing a wider, more comprehensive IFC 

tracker capable of monitoring the subsequent revised issues of each IFC. That tracker 

should also endeavour to identify the reasons and culpability for the revisions made. 

This will more readily inform any subsequent analysis of delays. 
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c) lnfraco Design: there is no data presently available (to ourselves or tie) that can 

inform us as to when lnfraco provided its design to SDS. We understand that although 

tie has requested this information from lnfraco, it has refused to provide this 

information. This however affects, among other things, the consideration of Clause 

65(t) and tie's ability to apply clause 19.19 where or if appropriate. 

In this regard, we are advised that an audit is planned on selected areas of design 

which should retrieve this type of information (at least for the areas considered by the 

audit). We understand the proposed audit will also address (or attempt to address) 

retrieval of information on how, or how effectively, lnfraco managed SDS. That 

information however is not yet available. 

Recommendation: tie should press lnfraco for the provision of data surrounding the 

provision of the lnfraco Design to SDS. 

2.2.5 As a consequence of the above, we have endeavoured where possible to identify the most 

likely causes underlying the delays. There is however some uncertainty surrounding the 

establishment of culpability for these delays. That uncertainty however could be 

addressed by the data obtained by implementation of the recommendations above. 

2.3 INTC Process 

2.3.1 A number of issues arise in respect of the INTC process. We have summarised those issues 

below together with notes on any interim assumptions made in respect of same. 

a) INTC Master List: Recommendation - tie may wish to consider maintaining a central 

master INTC schedule which monitors the various components8 of the INTC process. 

That master list is likely to save time in the future locating the relevant details 

surrounding individual INTC's. 

b) INTC's included in the current analysis: we have relied on the tie project managers to 

highlight the key INTC's which have affected commencement, progress and delays to 

individual structures. A separate exercise is also underway by the tie commercial 

8 Those components include (but are not necessarily limited to) data concerning the relevant location / 
structure, date Estimate required; relevant (reasonable) extended date for provision of the Estimate; whether 
revised Estimate required; date Estimate(s) issued; date of tie Change Order; whether subject to 80.13 
instruction (and date); whether referred to DRP; date of reference to DRP; whether 80.15 instruction issued by 
tie; outcome of DRP and other Comments. An example of the type of master list was provided (and used) as 
part of this current exercise. That data could also be compiled using a database application if that format is 
preferred by tie. 
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team, where the current INTC master list is being populated with the relevant data. 

When complete, the master list will facilitate identification of all INTC's applicable to 

specific individual areas or structures, thus permitting a more comprehensive analysis 

to be undertaken. That exercise however is not yet complete - hence our reliance on 

the INTC's identified by the project management personnel. 

Recommendation : that the tie commercial team continues to compile and maintain a 

detailed master list of all lNTC's (and related data) in either Excel or database format. 

c) Period for provision of Estimate: Clause 80 provides that Estimates shall be provided 

by lnfraco within an 18 Business Day period, unless an extended period is agreed by 

the Parties. We understand that few extensions were agreed by the Parties. There is 

also no data available to inform us as to tie's position on any reasonable extended 

period. Time has not permitted us to review the contents of each INTC in order to 

arrive at a view on a reasonable9 period for the provision of that Estimate. We have 

therefore, by necessity, proceeded on the basis that the 18 Business Day period applies 

to each INTC. It should therefore be borne in mind that this position could be 

subsequently challenged by lnfraco and that a period longer than 18 Business Days 

may be held by a third party as being applicable I more reasonable. 

Period for tie to review and respond to Estimates: in the current analysis we have not 

allowed any specific 'default' period for tie to review and respond to Estimates 

provided by lnfraco. While it is accepted that this period will vary depending on the 

contents and nature of the Estimate, time has not permitted a review the contents of 

the various Estimates to establish for ourselves what we would consider to be a 

reasonable period. In any event it is also noted that Compensation Event (x) renders 

tie liable for the "delay arising between the date tie is notified of a Notified Departure 

and the actual date on which tie issue a tie Change Order in respect of such Notified 

Departure" (where that CE is the direct cause of delay). 

As such, the time taken by tie beyond receipt of the Estimate has been attributed to tie 

as a period for which it is likely to be culpable. That position is generally in line with 

the advice received from DLA on 24 March 2010 (email timed at 15:44), where it was 

9 Please refer to item 4 of the DLA advice note dated 16 January 2010. 
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not ed that " ... to avoid further delay/cost consequences, it would be open to tie to refer 

the Estimate for determination in accordance with DRP''. 

d) Period taken by lnfraco to issue INTC: the recent exercises have identified a number of 

instances where significant periods of time have elapsed between an IFC issue date 

and the date on which lnfraco has notified tie of an INTC. As an example, INTC 374 was 

notified on 26 February 2010. We are advised however that the Geotechnical IFC for 

this area was available to lnfraco on or around 18 December 2008. That equates to a 

period of 62 weeks prior to notification. On the face of it that period is unreasonable 

and raises questions as to lnfraco's management of this process and the Works 

generally. Other similar examples are prevalent throughout several elements. Note: 

the lnfraco Contract does not make specific provision for notification of INTC's within a 

specific period. 

Recommendation: that discussions are held wit h, or advice sought from, DLA t o 

establish whether excessive time taken to notify INTC's is a failure I breach by lnfraco 

of its general obligations under the Contract. 

e) Effect of 80.13 instruct ion: we have been provided with a copy of tie's letter dated 19 

March 2010 issuing an 80.13 instruction in respect of a number of INTC's. We also 

understand that lnfraco has disputed the validity of an instruction under that clause. 

For present purposes we have proceeded on the premise that the tie 80.13 instruction 

is valid. In the event that it is found not to be valid, the conclusions concerning 

culpability for delay associated with those INTC's may change. In this regard we have 

also proceeded on the premise that the issue of an 80.13 inst ruction by tie will not 

'open the door' for lnfraco t o somehow argue that such an inst ruction could/should 

have been issued earlier. This is particularly relevant to circumstances where lnfraco 

was in significant delay in the provision of Estimat es for INTC's prior t o the issue of an 

80.13 inst ruction. Whilst it is considered unlikely that lnfraco would be successful in 

prosecuting such an argument it may be prudent to discuss this wit h DLA. 

2.4 MUDFA and/or other utility works 

2.4.1 Information regarding completion or projected completion of MUDFA or other utility works 

was obtained from two principles sources, being (i) information obtained from tie project 
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management personnel and (ii) the marked up photographs of the various sections 

produced by tie at periodic intervals. 

Recommendation: that tie maintains a central database of MUDFA / utility 

commencement/ completion dates (that information has proven difficu lt to extract). 

2.5 Other 

2.5.1 Sub-contractor procurement: data in respect of lnfraco's procurement of its sub

contractor's was obtained from two principle sources, being (i) a copy of tie's audit report 

dated February 2010; and {ii) section 4.1.2.1 and Appendix 10.6 of the lnfraco Period 

Report 3-1 t o 24 April 2010. Review of that documentation shows that lnfraco has not 

operated the procurement process in accordance with the lnfraco Contract. This could 

have significant commercial implications as events unfold. In terms of the effect of the 

procurement process on progress and delays however, the investigations focussed on 

gaining an understanding of whether the procurement of sub-contractors affected 

progress of the lnfraco Works themselves. In this regard, we note that it is quite possible 

that the issue of letters of intent (LOl's), as opposed to formal sub-contracts, could lead to 

delays to either a start on site or progress on site. That is particularly so because t he LOl's 

issued by lnfraco all appear to have restricted 'authorised value limits'. It is therefore 

important to understand whether, and in what way, this process actually affected the sub-

cont racts in question. That information however is not available from the audit; nor is it 

available from the Infra co Period Reports. The audit itself ident ifies this as a further action 

(at page 4 "Further Audit Requirements", where, in the last two sentences 'scope' and 

't imeline' is discussed). 

Recommendation: that a f urther audit is carried out by tie (as planned) which goes 

towards establishing the timing and details of the various extensions t o the sub

contractor's letters of intent. That audit should also aim to gain sight of (or retrieve copies 

of) relevant correspondence between lnfraco and the sub-contractors. That information 

should in turn assist in identifying whether this process caused delays to commencement/ 

progress. Please note however that our initial conclusions in respect of the prioritised 

elements indicate that sub-contractor procurement process was not a significant obstacle 

to commencement or progress. This is explained in detail within the relevant appendices. 
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2.5.2 lnfraco IDR/IDC process: Following discussions with Damian Sharp at tie, we understand 

that the original intent behind the provisions of Schedule Part 14 was that SOS would have 

its Inter-disciplinary Design Check (IDC) in place before issue of the IFC; and that lnfraco's 

IDR/IDC would occur after that point. That is, lnfraco would 'complete' its element of the 

design following receipt of the first IFC from SOS. As such, the 'IDC' shown in the flow 

chart at paragraph 2.2.13 in Schedule Part 14, was apparently intended to relate to the SOS 

IDC (not lnfraco's IDC). That said, it was explained that the flow chart could also apply to 

the subsequent lnfraco design process but in a separate timescale (it is this separate 

timescale that needs to be better understood). It was also explained that it was not 

anticipated that SOS would update its IFC for subsequent lnfraco design input or change 

requests. However, it is apparent that this is now occurring such that revised IFC's are 

being issued by SOS following integration of lnfraco Design; with lnfraco submitting 

Compensation Event notices under CE(t). We have been unable to establish where the 

lnfraco IDR/IDC process sits in terms of the contractual timeline. 

In addition, we have not yet located where or if it is explicitly stated, or impliedly included, 

in the lnfraco Contract t hat the lnfraco Design has to be in place before construction starts 

(this may however fall out of Schedule Part 14 Part A clause 7). This should be discussed 

further to ensure that tie's position on this issue is protected. Other related contractual 

issues arising during our discussions with Damian Sharp include:-

a) Does Compensation Event '(t)' relate only to the first IFC in respect of the 112 listed in 

the Design Delivery Programme (currently the projection is that 262 IFC's will be 

issued)? 

b) How should IFC's emanating from the development workshops feature in this process? 

c) How should the inclusion of lnfraco's design in a subsequently revised IFC from SOS be 

addressed? 

Recommendation: further investigation (via tie audit) into the provision of the lnfraco 

Design and the subsequent timing of the integration of that lnfraco Design into the SOS 

design. 

Recommendation: clarification of the contractual issues raised above. 
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2.6 Comparison of the construction periods included within Infraco's 

Revision 1 and Revision 3 programmes 

2.6.1 Within the individual analysis of each of the priorit ised elements, we have undertaken a 

review of (i) the delay to start of the relevant structure I element; and (ii) any forecast 

delay to the finish of same. 

2.6.2 We have also undertaken a review and comparison of the different construction periods 

included within the following programmes:-

a) lnfraco Revision 1 Programme; 

b) lnfraco Revision 3 Step 4 Issue 3 programme; and 

c) lain McAlister's opinion on a reasonable mitigated version of lnfraco's programme 

Revision 3 Step 4 Issue 1[101. 

2.6.3 The latter review (of forecast delays to finish dates) necessarily includes consideration of 

any increased activity durations included within the lnfraco Programme Revision 3 Step 4 

Issue 3. Those durations have therefore been compared with t he lnfraco Revision 1 

durations. We note however that no information has been provided by lnfraco which 

substantiates the increased duration included in the latest programme. 

Compilation of as-built programme 

2.6.4 Availability of accurate as-built data is and will be essential to the successful defence, or 

prosecution, of any claims and/or counterclaims. While some as-built information was 

made available by tie's project management personnel, the absence of detailed as-built 

data has hindered the current exercise. As such, it is important to reinforce the value of 

detailed as-built records and the contemporaneous compilation of a detailed record of as

built progress (ideally in programme format). 

Recommendation: that tie allocates a resource (possibly a dedicated resource) to the 

compilation of an accurate and detailed as-built programme together with evidence fi les 

(which support/ validate the entries within the as-built programme). 

10 Note: we have used the IM view of lnfraco's programme Revision 3 Step 4 Issue 1 (as distinct from Revision 3 
Step 4 Issue 3) due to the fact t hat the Issue 3 exercise has only recently been completed. As such there may 
ultimately be some minor differences between those two exercises which may require to be reconciled in t he 
future. However for present purposes use of Revision 3 Step 4 Issue 1 provides the information necessary to 
consider indicative comparisons. 
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2.7 

2.7.1 

2.7.2 

2.7.3 

Process of review and analysis 

The following provides a brief overview of the analysis undertaken in respect of each of the 

prioritised elements. 

Summary programme: a simple summary programme has been prepared for each 

prioritised element identifying key facts in relation to 'A. the IFC Process'; 'B. the INTC 

process'; 'C. M UDFA I Utilities'; 'D. Other issues'; and 'E. Construction periods'. Illustrating 

all of the above in a programme allowed us to view the inter-relat ionship of each of those 

issues graphically within the correct timeframe. See example below11
. 

- A. lfC Proc;.,eu 

Acti.Jal 

Oelil'jtn1f(. 

~ti"tg, s.ervbe& drawf'l9 updated 
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so 13 1Uutc1 ror tm:: 26A A m 
- C. fAUDFA I Utiltties 

Pfanned MUOfA I uffiy co~iion {alow119 tirraco to oonwnence) 

Dcfay to MUDfAludlltlet comp1eoon 

Actual I for«ut IJUDFA eomptebon (alOwing i'liraoo to cotmlence) 

Oei.ay to MUOfAfuill1tles. compleuon 

NeX1 MUOf AMACy t!We'4one • L.n <I R.O Vle$1 

If ext MUOf AM~ mie$tone • LC'ld Rd Eul 

Delay to PAUOfAlutilities completion 

- O. Other' Issues: 

- (1) Sub-conlTador Procurement 

?.8.2 A~e$1 

23.2 Approval 
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- E. Construction P~riods 
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?t'fbd 1 

l'e00<!2 
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'A. IFC Process' : planned and actual IFC issue dates were plotted in respect of the key IFC's 

for the relevant structure or element. Where a delay was incurred to the IFC, information 

was sought in respect of the cause of that delay. At this stage, and particularly in relat ion 

to the time available, we have necessarily relied upon tie personnel's interpretation of 

responsibility for the causes of the IFC delay (please refer to section 2.2 above). Delays 

were indicated by a yellow bar (indicating culpability for IFC delay has to be firmed up; in 

11 Note: it was necessary to establish a 'cut-off date for the current exercise (in order to allow interim 
conclusions to be reached). For the most part a cut-off date of 30 April 2010 was selected (unless noted 
otherwise). 
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respect of 1C2, Appendix 7, however culpability for the IFC delay has been shown by a 

reen ba indicating tie (CEC) culpability). 

2.7.4 'B. INTC Process': information was obtained from tie project management personnel on 

the key INTC's which were thought to have affected commencement and/or progress. 

Information was then sought in respect of the key stages in the INTC process including 

notification date, date Estimate required, date Estimate submitted (if at all) and dates of 

any applicable 80.13 or 80.15 instruction. Culpability for delays through that process was 

categorised on the basis as set out at section 2.3 above. Blue bars indicate lnfraco 

culpability; Green bars indicate tie culpability. 

2.7.5 'C. M UDFA/Utilities': dates of planned and actual M UDFA and/or other utility completions 

were plotted. Culpability for same was indicated. Again, blue bars indicate lnfraco 

culpability; green bars indicate tie culpability. 

2.7.6 'D. Other issues': where possible the sub-contractor procurement process was tracked 

through the various stages including (i) clause 28.2 & 28.4 requests and approvals; and (ii) 

issue dates of letters of intent. Milestone dates were inserted for each. 

2.7.7 'E. Construction Periods': where possible each chart contains details of the following 

constructions periods: (i) Revision 1 programme; (ii) Revision 3 Step 4 Issue 3; and (iii) IM 

mitigated version of Revision 3 Step 4 Issue 1l12l. This again allowed us to present a 

graphical representation of the respective durat ions within the correct timeframes. An 

assessment of the delays to start and delays to finish was then undertaken - that process 

being informed by information provided by, and discussions with, tie personnel. 

2. 7.8 'F. tie position on area availability': consideration has also been given to the question of 

area availability. That is, when in tie's opinion lnfraco could I should have commenced 

works in certain areas. This matter was discussed with the respective tie project 

management personnel in order to arrive at an opinion on same. 

2.7.9 Thereafter, within section 'G. Conclusion', we have summarised our opinion, based on the 

information available, as to the (i) the significant events/issues affecting commencement 

and/or progress; (ii) concurrent issues/events which may have occurred; and (iii) 

12 See footnote 10 on page 12 above 
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consideration of any events which would likely be considered to be the dominant cause of 

the delay to that e lement or area. 
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Section 3 'Section A & B' - Conclusions arising from current 

analysis 

3.1 Generally 

3.1.1 Section 'A' is defined within Schedule Part 1 as "means completion of the Depot (including 

energisation) and the first Tram delivered to the Site and assembled and the completion of 

all tests required by the Employer's Requirements in relation to that Section". 

3.1.2 Two prioritised elements relate to Section A, being (i) the 'Depot Building'; and (ii) 'Roads & 

Track- Depot'. We note the following in respect of each. 

3.2 Section 6 

3.2.1 Section 6 Depot Building: please refer to Appendix 16 attached. The table below 

summarises the respective start I finish dates and activity durations within (incl. delays 

between) the Revision 1, Revision 3 and IM mitigated Rev.3 programmes. 

Start 27 /06/2008 07/04/2()(J<J 40.57wks 07 /04/2()(J<J 40.S7wks 

Finish 01/06/2010 16/06/2011 54.29wks 31/12/2010 30.43wks 

cal. Duration 100.71wks l14.43wks 13.71 wks 90.57wks -10.14wks 

Our conclusions in respect of delay incurred to this structure can be summarised as 

follows:-

(i) 'Significant' issues/events: the significant issues affecting commencement of the 

J086-812 VerOS 

earthworks were (i) water main diversion; and (ii) INTC 187. The delay due to water 

main, causing delay to access - 01/08/08 (planned start) to 18/02/09 (when 

material start should have commenced). 35 week delay (tie culpability). INTC 187 

(delay in provision of Estimate) appears to have caused a further 6 week delay to 

the earthworks (lnfraco culpability). Thereafter there are questions surrounding 

lnfraco performance in earthworks operations, commencement of foundations and 

steelwork - causing a 16 week delay to foundations and steelwork. For the most 

part, excluding the water main, these appear to be lnfraco culpability. That said, 

issues such as increased workscope in terms of earthworks volumes and 

foundation increased scope must be taken into account. For present purposes we 

have allocated a Split liability for this 16 weeks period (that is to say the liability 
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for this 16 week period has been split between the parties - see Appendix 16 

attached and table below). 

Note: the above is slightly different from previous information supplied to us. That 

is, previously we understood that tie's position was that partial access was 

available on or around late 2008 (i.e. prior to the completion of the water main). 

The above however is the explanation we have recently received. If however the 

earlier tie position is correct the balance of culpability shifts more towards lnfraco 

as a result of a failure to commence earlier. The measure of the shift in culpability 

is likely to be in the region of 6-10 weeks. 

(ii) Concurrent issues: there is a question of the completion of the water main 

diversion (to 05/05/09) being concurrent. This however was not seen as critical to 

the building. No doubt lnfraco will however focus on this and the time periods 

taken by t ie for issue of TCO's. 

(iii) Considerations of dominance: water main work will be difficult to argue as being 

anything other than dominant until 18/02/09 (but see note above). Thereafter, the 

delays to commencement of earthworks, foundations and steelwork are critical. 

(iv) As such, our current opinion on allocat ion of culpability can be summarised as 

follows:-

Description Opinion on Opinion on 
tie Infra co 

culpability culpability 
Delay to Start Range of 25 Range of 6 to 16 

to 35 weeks weeks 
Delay up to Steelwork erection: further 16 Range of Range of 
week delay. This may have been caused by O weeks to 8 weeks to 
late procurement of steelwork (hence lower Bweeks 16weeks 
range of O weeks); but some allowance may 
also be due for increased earthworks and 
foundation work (need more detailed as-
built data to conclude). There is also a 
further risk regarding Depot doors. 
Lower limit: 25 weeks 14weeks 
Upper limit: 43 weeks 32 weeks 

3.2.2 Section 6 Roads & Track- Depot': please refer to Appendix 17 attached. 

Our conclusions in respect of delay incurred to this element can be summarised as 

follows:-
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(i) 'Significant' issues/events: There appear to be five main issues affecting this 

element. Those are (i) the water main delay; (ii) INTC 187; (iii) the delay to issue of 

the Roads IFC13
; (iv) the delay to drainage design; and (v) delays to the OLE 

foundation design. The delay due to water main, delayed access to the site - from 

01/08/08 (planned start) to 18/02/09 (when material start should have 

commenced). 35 week delay; tie culpability. INTC 187 (delay in provision of 

Estimate) appears to have caused a further 6 week delay to the earthworks; 

lnfraco culpability. Thereafter there are questions surrounding the production of 

the Roads IFC and drainage design. This was not issued by SDS until 14/08/09 (52 

weeks later than planned - albeit that the 41 week delay to commencement takes 

up the majority of that delay). This needs to be audited and analysed. 

(ii) Concurrent issues: there is a question of the final completion of the water main 

diversion to 05/05/09, being concurrent with other issues above. No doubt lnfraco 

will focus on this and the time periods taken by tie for issue of TCO's. lnfraco 

culpability in respect of the OLE foundations design may yet prove to cause further 

delay to progress (those delays however have yet to unfold). This should be 

monitored closely via as-built programme collation and other tie audits. 

(iii) Considerations of dominance: water main work will be difficult to argue as being 

anything other than dominant until 18/02/09 (as it restricted access to the whole 

site until mid February 2009). Thereafter, the delay to issue of the Roads IFC is 

likely to feature significantly in any delay analysis. Culpability for this delay may 

well rest with SDS (excusable under CE(t) or (u); but may also relate to lnfraco 

failure to manage SDS). Risks remain that CEC was complicit in delay. Overall delay 

to this element and Section 'A' in particular however linked closely to completion 

of Depot Building (which at present is the longer more dominant string of 

activities). 

13 Delay related to the IFC does not necessarily end with the initial IFC issues on 14/8/2009 given the 
comments made by CEC and the need to resolve those comments by SOS. However, work should have been 
able to commence on the roads at that point had other issues been resolved. Further investigation is needed 
of the subsequent IFCs to determine which issues were sorted when. This investigation would impact on t he 
dates on which the roads could be completed. Further thought is needed about how much road was needed 
at which point for Sectional Completion Date - a number of outstanding issues are relevant to the ability to 
open the Depot Access Road to general traffic but they would not impact on the usability of the Depot Access 
Road formation as a construction and tram delivery route (per OS comments provided on 2 June 2010) 
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3.3 Conclusions in respect of Sections A & B 

3.3.1 Please refer to 'Appendix (i)' for a summary of the detail above and below. 

3.3.2 In light of the above, we summarise our current opinion in respect of Sectional Completion 

Date 'A' as follows:-

(i) Sectional Completion Date 'A' 't ime' implications: Potential tie liability:-

a. Lower Limit: 25 weeks. 

b. Upper Limit: 43 weeks. 

Note: in terms of Sectional Completion Date 'B' please refer to IM email of 

04/03/10. That confirms the following "The programme logic models the 

requirement to have the track sections SC and 7 A complete to achieve the Section B 

date. On that basis the late completion of the AB Underpass and the groundworks 

at the Gogarburn Landfill Site project the Section B date to 15 February 2012. 

However, we have previously been advised, in discussions with tie's E&M and 

operations staff, that the actual requirements of the test track is approximately 

lkm of live track running from the Depot. Having discussed this with tie's PMs it 

would appear that a suitable length of track can be constructed by January 2011. 

The track section SC running through the AB underpass and to the south is not 

required for the test track. Providing the contractor makes a concerted effort to 

carry out the landfill site works in the Spring, Summer and Autumn of 2010, while 

at the same time progresses track construction in the adjacent sections of the 

route, there should be no impediment to having the test track ready within 28 days 

of the completion of the Depot." This however is dependent on lnfraco resolving 

the landfill site within the timescale requ ired to suit the above. In this regard 

however, we were advised at the meeting on 3 June 2010 that completion of the 

landfill site may not be achieved until April/May 2011. Clearly this has the 

potential to affect the Sectional Completion Date B. This will require further 

consideration by tie as to the specific contractual and practical requirements for 

the test track. 

(ii) Sectional 'financial' implications: in terms of site prelims it is noted that the 

majority of the 't ime' implications above relates to delayed access t o the area. As 

such, sub-contractor 'Sectional' time related costs should not have been incurred 
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by lnfraco to any great extent, if at all. lnfraco 'sectional' costs14 are likely to be 

related to Section A dedicated management resources. On that basis, we note the 

following: 

a. Lower Limit: lnfraco costs 25 weeks; sub-contractor costs 6-10 weeks. 

b. Upper Limit: lnfraco costs 43 weeks; sub-contractor costs 14-18 weeks. 

3.3.3 In terms of the current projected delays to completion of this Section, we note that within 

the Revision 3 programme lnfraco has increased the projected duration of the Depot 

Building works by approximately 14 weeks. No substantiation has been provided by 

lnfraco is respect of same. In our opinion no further time should be awarded to lnfraco for 

increased durations until such time as the relevant substantiation is provided. This is 

particu larly relevant in light of the current views on potential mitigation and/or 

acceleration measures15
• That said, tie should consider when it needs to have the Depot 

and Test Track complete. If, for example, Section 'C' is significantly delayed, there may be 

little benefit in expediting the Depot completion at additional acceleration cost. 

14 
Overall 'Project' related prolongation costs are reconciled 

15 lain McAlister's previous opinion on the lnfraco Revision 3 Step 4 Issue 1 programme was that t ime (in the 
region of 10 weeks for the Depot Building and 23 weeks for the associated Roads & Track) could be saved. 
Please note, t hat where any of those measures are deemed to be 'acceleration' there may be costs 
implications for tie attaching to same. 
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Section 4 'Sections C & D' - Conclusions arising from current 

analysis 

4 .1 Generally 

4.1.1 Section 'C' is defined within Schedule Part 1 as " ... the carrying out and completion of 

Phase la to Newhaven (including energisation) and the spur or delta at Roseburn Junction 

and the completion of all tests required by the Employer's Requirements in relation to that 

Section, including those System Acceptance Tests that must be successfully completed prior 

to shadow running as provided for in the Employer's Requirements". This in effect 

comprises Sections 1, 2, 5 & 7. 

4.1.2 It is relevant to also note that we are advised that lnfraco are reverting to an original tie 

instruction at Roseburn Delta, i.e. to construct the earthworks for the cycleway as far as 

the Roseburn Terrace Bridge. This means that a small stretch of the civils works in Section 

3A is required. 

Recommendation: Consideration should therefore be given to ensuring that the necessary 

CEC approvals are in place timeously such that this issue does not become an obstacle to 

commencement or progress of the lnfraco Works in this area. 

4.1.3 Section 'D' is defined within Schedule Part 1 as" ... the completion of shadow running and 

commencement of revenue service approval obtained and the completion of all tests 

required by the Employer's Requirements in relation to that Section, including those System 

Acceptance Tests that must be successfully completed to enable Service Commencement". 

This was originally planned to complete 26 weeks after the completion of Section C. 

4.2 Section 1 

4.2.1 Appendices 1 to 8 attached contain the current analysis and conclusions in respect of the 

following Section 1 prioritised elements:-

Appendix Section Description of area / structure 

Priority Level 1 Elements 

1 1A4 Lindsay Road RW -Wl 
·-

2 1A4 Road and Track 

3 1A3 Victoria Dock Bridge - 516 
- - -

4 1A3 Tower Place Bridge - 517 

5 lAl Road and Track 
~ --
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7 l Road and Track 

8 1C3 Road and Track 

4.2.2 From the attached, it is evident that the dominant delays to commencement (and 

completion) on intermediate sections lA, 18 & lC remain with t he utility completions in 

each of those areas. The extent of those delays renders this Section the dominant 

sequence of activities which continue to drive Sectional Completion Date 'C'. That position 

remains true whether observing the lnfraco Revision 3 programme or lain McAlister's 

Revision 3 Issue 1 or Issue 3 mitigation exercises. 

4.2.3 In terms of delay and consequent (mitigated) completion, the latest intermediates sections 

are 18 and 1C2 Road & track. On 4 March 2010 the then projected mitigated dates in 

respect of the Issue 1 programme were June and August 2012 respectively. That said, the 

recent Issue 3 mitigation exercise conducted by lain McAlister in conjunction w ith t ie and 

others, indicates that completion of Section C could be achieved by 11 May 2012. 

4.2.4 Please refer to report section 4.7 for our conclusions in respect of the effect of the above 

on Sectional Completion Date 'C'. 

4.3 Section 5 

4.3.1 Appendices 9 t o 15 attached contain the current analysis and conclusions in respect of t he 

Section 5 priority '1' elements; Priority '2' elements are contained within Appendices 20 t o 

26, as follows:-

Appendix Section Description of area / structure 

Priority Level 1 Elements 

9 SA Russell RD RW - W4 

10 SA Murrayfield TS RW - W18 
.... _ .. _,,_,,_,,_,,_,,_,,_,,_ .... , 

11 SA Roseburn Viaduct - S21A 
I-

12 SA Baird Drive Retaining Wall - W8 

13 SA Balgreen Road Bridge - S22A Incl. Balgreen Road Retaining Wall 
W9; including Balgreen Road Bridge - 5228 

14 SC A8 Underpass - W28 ,~ ~ 

15 SC Depot Access Road Bridge - S32 

Priority Level 2 Elements 

20 SA Russell RD RW - W3 

21 SA I Murrayfield TS 
.,_.,_., 

22 SA Murrayfield Stadium Underpass - S21C 
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Appendix Section Description of area / structure 

23 SA Water of Leith Bridge - S21E 

24 SB Carrick Knowe Bridge - 523 
I-

25 SB Road and Track 
''""""""""""" -26 SC Road and Track 

4.3.2 The analysis of the above confirms that at Project level the delays incurred in this Section 

of the works (although significant) are subsumed by the more extensive delays incurred 

within Section l. This presumes that if Section 1 works are mitigated then so are the critical 

parts of Section 5. It also assumes no resource requirement linkage between the two 

Sections. 

4.3.3 That said, the analysis of those Section 5 elements, clearly identify considerable periods of 

concurrent delay at an intermediate section level. lnfraco culpability throughout this 

Section is significant. t ie culpability is also present. 

4.3.4 This analysis has also raised significant questions in respect of the timing and/or 

management of the design process. 

4.3.5 As noted at paragraph 1.2.5, maintaining this form of record and analysis will enable tie to 

properly assess, and where necessary defend, claims for additional payment from lnfraco 

and/or its sub-contractors at Section and intermediate section level. It may also assist tie 

in informing strategy in relation to its relat ionship and dealings with SOS. 

4.4 Section 7 

4.4.1 Appendices 18 and 19 attached contain the current analysis and conclusions in respect of 

the following Section 7 priority '1' elements:-

Appendix Section Description of area / structure 

Priority Level 1 Elements 

18 7a Track - Section 7 
>-

19 7b Gogarburn RW - W14/W15 
'----- ··-··-··-··-................... . 

4.4.2 Similar comments apply here in relation to Section 7 as are made at paragraphs 4.3.2 to 

4.3.5 above (re Section 5). 
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4.5 Consideration of position adopted in the 'MUDFA Rev.8' adjudication 

4.5.1 During the 'MUDFA Rev.8' adjudication process, a report was produced by Acutus16 which 

concluded that " ... it would appear to be possible to mitigate all of the MUDFA Revision 8 

projected delays to the extent that there would be no requirement to extend any of the four 

Sectional Completion Dates"17
• 

4.5.2 It is acknowledged that, on the face of it, the comments made above in the M UDFA Rev.8 

adjudication report may not appear to be consistent wit h our opinion on t he delays to 

Section 1 and the culpability for same (even after mitigat ion). It is therefore necessary to 

explain how the two positions need to be reconciled. 

4.5.3 The 'MUDFA Rev.8' adjudication focussed on projected delays to the completion of M UDFA 

works as at 28 March 2009. When compared to the lnfraco Revision 1 Programme 

'assumptions', the following delays to the MUDFA works were forecast to occur:-

1 2 3 4 

Int. Revision 1 MUDFA Rev.8 Delay 

Section Prog.Dates Dates (wks) 

1A 31/10/2008 17/12/2009 58.86 

18 01/08/2008 24/09/2009 59.86 

lC 31/10/2008 18/12/2009 59.00 

10 19/12/2008 25/09/2009 40.00 

4.5.4 It was against the background of those delays (circa 59 weeks) that lain McAlister's 

'MUDFA Rev.8' report was drafted. Since that date however, the completion of the 

MUDFA works, within Section 1 in particular, have been further delayed, to the extent that 

the following delays (shown in columns 7 & 8 below) were forecast as at April 2010 (we 

understand however that those dates have slipped further since April 2010):-

1 2 3 4 5 6 7 8 9 --Int. Revision 1 MUDFA Rev.8 Delay 

Section Prog.Dates Dates (wks) 

Rev3Step41ssue3 Delay in weeks 

Range from to [Rev.1 to Rev3S413) 

1A 31/10/2008 17/12/2009 58.86 02/03/2010 13/12/2010 69.57 110.43 51.57 

18 01/08/2008 24/09/2009 59.86 01/07/2010 99.86 40.00 

l C 31/10/2008 18/12/2009 59.00 07/05/2010 04/11/2010 79.00 104.86 45.86 

1.0 19/12/2008 25/09/2009 40.00 30/01/2010 08/02/2010 58.14 59.43 19.43 

16 Report Ref. J086-209 dated 5 May 2010 entit led "Expert Report regarding Estimate in Respect of INTC No. 
429 MUDFA programme Revision 8 Delay and Disruption Resulting from Incomplete Utility Works" 
17 Paragraph 6.3.1 
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4.5.5 That is as at April 2010, the overall projected delays to MUDFA works in Section 1 had 

increased to circa 110 weeks. That is, an increase of up to 52 weeks beyond those forecast 

in the 'MUDFA Rev.8' programme are expected (see columns 8 & 9 in the table directly 

above). It was this Section that drove Sectional Completion Date C within the mitigated 

Issue 1 programme (see comments in report section 4.1 above). 

Revision 3 Step 4 Issue 1 mitigation exercise 

4.5.6 lain McAlister's mitigation exercise on the Revision 3 (Step 4 Issue 1) programme18 

indicated that mitigation I acceleration could bring the projected completion date forward 

to circa July / August 201219
. That equated to an overall delay in the region of 73 to 77 

weeks for Sectional Completion Date C. As noted, that delay was driven by the dominant 

delays in Section 1 (intermediate sections lA, 18 & lC in particular). The difference 

between the increased M UDFA delays (of up to 52 weeks) and the mitigated delay to 

Sectional Completion Date C (of 73 to 77 weeks) appeared to have been brought about by 

the introduction of different Traffic Management phasing within Section 1 (together with a 

degree of increased workscope as a result of INTC's). This added to the critical MUDFA I 

utility delays in Section 1 by upwards of 21 to 25 weeks. 

Revision 3 Step 4 Issue 3 mitigation exercise 

4.5.7 Notwithstanding the above, as noted at paragraph 4.2.3, a further mitigation review 

exercise has recently been carried out, this time on the lnfraco Issue 3 programme, by lain 

McAlister in conjunction with tie and others. That exercise shows that a mid May 2012 

completion currently appears achievable. That however clearly requ ires lnfraco's 

cooperation I engagement in adopting the relevant mitigation measures. This equates to 

an approximate overall delay to 'Section C' of 61 weeks. This is driven by on-street 

intermediate section 18 (intermediate sections lA & lC are however projected to 

complete within a similar 'window'). This is demonstrated within the following summary 

chart (prepared from information extracted from the current 'Issue 3' mitigation exercise). 

That chart shows similar overall durations for the 'on-street' work between the Rev.1 and 

Rev.3 Issue 3 (mitigated) programmes. 

18 Including the joint 'mitigation' review with Blair Anderson. That review maintains the criticality of 
intermediate sections lA, 18 & lC. That exercise still indicates as a forecast completion of summer 2012. 
19 Email from Acutus (IM) of 4 March 2010 timed at 19:17hrs refers. That mitigation exercise did not allow for 
full depth construction i.e. it had been removed from the activity durations as directed by tie. 
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On the basis of the above, in our opinion the risk for this overall period of delay (of circa 61 

weeks) appears to remain with tie20
. A report on t he 'Issue 3' mitigation exercise is 

expected to be issued during mid July 2010. 

4.6 Consideration of tie position re lack of early progress on 'off-street' 

works by Infraco 

4.6.1 

4.6.2 

At a meeting held on 5 May 2010 tie reiterated its concern that the focus on dominant 

delays to M UDFA I utility works in the 'on-street' Section 1, would mask t he effect that 

lnfraco's lack of early progress on the 'off-street' Sections has on the programme for the 

'on-street' sections when they become available. In particular, tie noted that had lnfraco 

progressed the 'off-street' sections earlier, resou rces which now remain engaged on those 

delayed 'off-street' works, could/would have been applied to the 'on-street works' as 

those workfaces became available. Had that occurred, tie would have expected the 'on

street' sections to be completed earlier than currently planned by lnfraco. 

This has been discussed with lain McAlister in order to understand what effect the above 

has/had on the collective discussions on potential mitigation which has been developed by 

20 Unless it can be proven that BSC's phasing and durations shown in the Rev.O and Rev.1 programmes were 
always unachievable and that this is therefore an lnfraco error. That however may be a difficult argument to 
prove and it may be the case that a third party determiner would consider it unreasonable to hold the lnfraco 
liable for such a delay while at the same time tie benefits from mitigation of the MUDFA delay through the 
reduction of activity durations used in the original Rev. 01 and Rev. 1 (through increased productivity / 
increased resourcing/ consumption of float). 
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lain, Blair Anderson and tie over recent weeks. In particular, we discussed the assumptions 

and constraints considered and applied when carrying out the mitigation exercise(s) on the 

lnfraco Rev.3 programme(s). 

4.6.3 Initial indications are that any resource constraints previously applied by lnfraco on the 

'on-street' sections were removed during the mitigation exercise, to the extent that 

resources are no longer driving the mitigated programme(s). As such, the degree to which 

this particular tie concern affects the overall Sectional Completion Date C is thought to be 

minimal. 

4.6.4 That said, th is matter can be further considered during the completion of the current 

mitigation review of the lnfraco Revision 3 Step 4 Issue 3 programme. 

4. 7 Conclusions in respect of Section C & D 

Questions of 'criticality', 'dominance' and 'significance' 

4.7.1 One of the key issues which we have had to consider when arriving at our opinion on 

respective culpability for delay to Sectional Completion Date 'C' is what effect the delays to 

the constituent elements have had on this sectional date. In particular, we considered how 

a third party tribunal would analyse same. In so doing, matters such as criticality, 

dominance, significance and the like are of paramount relevance. 

4.7.2 In the present circumstances, we consider that the magnitude of the early and ongoing 

delays to the MUDFA and utility works renders arguments about concurrent (critical) delay 

more difficult to prosecute. This is particularly relevant to the respective delays evident in 

and between Section 1 and Sections 5 & 7. Whilst there is clearly lnfraco culpable delay 

within Sections 5 & 7, the project critical path remains firmly fixed within Section 1 

(intermediate sections lA, 18 & lC in particular are currently seen to be driving the 

Sectional Completion Date to 11 May 2012). Please refer to 'Appendix (i)' for details on 

our current opinion on respective culpability for delay in respect of each element. 

4. 7.3 Previous discussions have focussed on recent case law21 which lends support in certain 

circumstances to a process of apportionment when considering culpability for delay and 

extension of time. The difficulty, which in our opinion will be faced in tie presenting a case 

on the basis of 'apportionment' however, is that the particular judgement in question 

21 City Inn Ltd v Shepherd Construction Ltd (2007] ScotCS CSOH_190 (30 November 2007) 
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focuses firstly on a test of dominance22
• When considering the application of 

apportionment (if appropriate), the court went on to note that "length of delay" and the 

causative "significance of the events for the Works as a whole"23 were factors which must 

be considered. Each of these three factors24 pose significant hurdles for tie to overcome. 

4.7.4 As a consequence, at Sectional Completion Date level it remains our opinion that lnfraco 

will be excused for delays incurred up to circa 61 weeks (for Sectional Completion Date C) -

please refer to paragraph 4.5.7 above. This assumes that the lnfraco's interpretation of 

how extension of time for Notified Departures (late completion of MUDFA Works) is not 

supported by the Adjudicator in the MUDFA Revision 8 Estimate dispute decision. If it is the 

upper limit will be higher (potentially up to circa. 100 weeks). The measure of the delay 

which w ill actually be incurred however is dependent upon lnfraco's implementation of 

m itigation and/or other acceleration measures which could be adopted to limit the delays 

actually incurred. Agreement on such measures has yet to occur. 

4.7.5 For the most part the recent mitigation exercise on the 'Issue 3' programme has produced 

overall 'on-street' intermediate section durations sim ilar to those programmed w ithin the 

Rev.1 programme25
• The exception to this is intermediate section 18 where the overall 

duration is approximately 70% of the Rev.l programme duration (see programme extract 

at paragraph 4.5.7 above). The extent of mitigation thought to be "achievable" on 18 is 

considerable (circa 30%) and t herefore even allowing for potential lnfraco liability for a late 

start on that interim section, it seems unlikely that the projected m itigated date would be 

much better than currently assessed. Interim sections lA and lC follow very closely 

behind completion of 18, therefore even if lnfraco are held responsible for some of 18 

slippage, lA and lC will take over and still dictate that a delay to completion of circa 61 

weeks will result. BODI - IFC issues are likely to also allow lnfraco some time. Taking all of 

22 Paragraphs 21 and 157 of the 'City Inns' judgement refer 
23 Paragraph 158 of the 'City Inns' judgement refer 
24 i.e. dominance, length of delay and causative significance 
25 Previously interim findings from the 'Issue 3' mitigation exercise indicated that increased activity durations 
and different TM phasing inserted by lnfraco into the 'Issue 3' programme may have contributed to this 
mitigated 61 week forecast of delay. Further analysis and investigation has shown that these issues do appear 
to be material factors. That said, if this additional delay is the result of the lnfraco correcting an error or 
shortcoming in the Rev. 01 programme then it could be considered unreasonable for tie to claim, for its own 
benefit, delay mitigation from reducing activity durations, when the benefit of such measures are required by 
the lnfraco to accommodate a risk that it carries. On that basis it would appear sensible not to further reduce 
tie's potential liability from 61 weeks as it is likely to prove very difficult if not impossible to secure support for 
such a reduction from a third party tribunal. 
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the above into consideration, it is likely that the lower limit will remain in the region of a 

period not too much less than the 61 weeks. 

4.7.6 As a consequence, it is thought that the majority, if not all, of the period of delay is 

attributable to the late MUDFA/utility diversions. In light of the above in our opinion the 

risk for this overall period of delay (of circa 61 weeks) appears to remain with tie and is 

summarised as follows:-

Description Opinion on Opinion on 
tie Infra co 

culpability culpability 

Upper limit: 61 weeks O weeks 

4.7.7 Those delays could also give rise to project level prolongat ion costs. The measure of 

prolongat ion costs t o which lnfraco may be entitled however, is not necessarily inextricably 

linked to the period of extension of time to which it is entitled. Matters such as 

concurrency and causation of the particular loss claimed will feature in any analysis of 

entitlement to addit ional payment. 

4.7.8 In this regard, at Section and intermediate section level in particular, there is considerable 

evidence of lnfraco culpability for delay in the various elements within Sections 2, 5 & 7 

(and in certain elements of section 1). This is highlighted (for elements within Sections 1, 5 

& 7) within 'Appendix (i)' attached. Whilst this may not translate into a disallowable 

period of extension of time, it does/should preclude both lnfraco and its sub-contractors' 

from an entitlement to recovery of the prolongation costs incurred during those periods of 

culpable delay. Much will depend on the nature and type of costs claimed or yet to be 

claimed. 

4.7.9 In relat ion to Sectional Completion Date 'D' we have assumed for present purposes that 

this will be 6 months after t he Sectional Completion Date 'C' (acknowledging that tie may 

wish to take a view on whether this 6 month period can be reduced26
). 

_______ ............................ . 
Robert Burt John Hughes Dated: 25 June 2010 

26 Particularly if the off-street section can be completed significantly earlier to allow driver t raining and system 
testing to begin earlier 
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LIST OF APPENDICES 

I 
Summary table of current view on respective party culpability for delay 

Priority Level 1 Elements 

1 1A4 L Lindsay Road RW -Wl 

2 1A4 Road and Track 

3 1A3 Victoria Dock Bridge - 516 
................... ---· 

4 1A3 Tower Place Bridge - 517 

5 lAl Road and Track 

6 lB Road and Track 

7 1C2 Road and Track 

8 1C3 Road and Track 

9 SA Russell RD RW - W4 

10 SA Murrayfield TS RW - W18 

11 SA Roseburn Viaduct - S21A 

12 SA Baird Drive Retaining Wall - W8 

13 SA Balgreen Road Bridge - S22A Incl. Balgreen Road Retaining Wall W9; 
including Balgreen Road Bridge - 5228 

14 SC L A8 Underpass - W28 

15 SC Depot Access Road Bridge - 532 

16 6 Depot Building 

17 6 Roads & Track - Depot 

18 7a Track - Section 7 

19 7b Gogarburn RW - W14/W15 

Priority Level 2 Elements 

20 SA Russell RD RW - W3 

21 SA Murrayfield TS 

22 SA Murrayfield Stadium Underpass - S21C 

23 SA Water of Leith Bridge - S21E 

24 SB Carrick Knowe Bridge - 523 

25 SB Road and Track 

26 SC Road and Track 
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App Section Oecription of area/ structure 

SECTIONAL COMPLETION DA TE A 

Section 6 

16 6 

17 6 

!Depot Building 

fRoa·ds 'st Tracie--DePOt 

i 

SECTIONAL COMPLETION DATE B 

SECTIONAL COMPLETION DA TE C 

SECTION 1 

IA4 :undsay Road RW ·Wl 

t 
iRoad and Track 

.l.·- ···-···· .... _ ·-·-····- ···- ··-· ····-·-·-····-····-····- ·-·-·-·-····-
!Victoria Dode Bridge - $16 

2 1A4 

3 1A3 -r ........ .. 
4 IA3 -~ ower Place Bridge· 517 

_,,,,_, _,,,, ____ t .. - .... _,,,, ____ ,,,,_, __ ,,,,_,,,, ____ ,,,_,,,,_,,,_,,,_,.,_,,,_, __ 
5 !Al iRoad and Track 

i 
•· 6 IB !Road and Track 
i 

7 ··1a·· f Road and Track ····· 

~. 
10 {Ro.ad and Track 

i 
8 

SECTIONS 

!Russell RD RW • W3 20 5A 

9 

10 

21 

11 

22 

23 

12 

! 
5A II RDRW-W4 

SA !Murraylield TS RW · W18 

···-l{Directlyafl!ded_by_RVVE • oudft reg'd } ... 
SA iMurrayfield TS 

i{Direcfly affected by RV VE · oudft req'd/ 
5A liios~b~rn Viad~ct • 52111 · · ··· ···· 

!{Commencement delayed by VE exercise · avdft / 
5A .[Mu;rayfie.ld Stadium Underpa;s • Sile ... 

L.. ..... .... .... ... . .. _,_ .. 
5A jWater of Leith Bridge· S21E 

J. 
SA !Baird Drive Retaining Wall - W8 

i 

13 5A fBalgreen Road Bridge . S22A Incl. 8algreen Road 

r el.Walls W9 (ind. Balgreen Road Bridge· 5226) 

... -···4 ·· ..... .... . .................. -···· 
24 56 iCarrick Knowe Bridge· 523 

25 56 fRoad and Track 

_,, .. _, ____ , .. ,_1 _,,,,_ .,,,, __ ,.,,_, .. _, .. ,_ .... _ .. ,, ____ .. ,_ .... _,,.,_, .. ,_ .. ,_, .. _, .. ,_ 
26 SC !Road and Track 

! 

14 SC rAs Und~rpass - wis 

.. ·-····-i--·- ····-·· -···-····--··-····-
15 SC !Depot Access Road Bridge · 532 

! 
S!_CTION] ... _f.. .. ·- _ _ .. 

18 7a /Track - Section 7 

19 7b 
~-- .. .. .... ... . . ···-··-
iGogarburn RW • W14/W1S 

i 

SECTIONAL COMPLETION DATE D 

ANALYSIS OF LA TE START 
._~la_t_e~~U-p_pe_ r_/ _Lo_we~ r tie lnfraco 

Start Liability culpability culpability 

Lower Limit 25 weeks 14 weeks 

Upper limit 43 weeks 32 weeks 

As depat building and Sectional Completion Dote A 

41 weeks Lower Limit ! 2S weeks ! 6 weeks 

Upper Umit i 35 weeks i 16 weeks 

89 weeks Lower Limit is.ee chart fo~ details 
Upper Limit fs.ee chart for details 

See comments in Report at Paragrpah 3.3.2 

Lower Limit 61 weeks O weeks 

Upper Umit 61 weeks O weeks 

Possibly SOS 

Poss. SOS 

a,lpability 

A<Jdit/Review 
Au<#t/Rev,ew 

52 weeks 

81 weeks 

72 weeks Lower Limit ! 63 weeks i O weeks 17 weeks 

Upper limit _J 72,_";'eek!, j 8 weeks 62 weeks 

SB weeks i;,.,;er limit ! 77 weeks j 4 weeks 18 weeks 

Upper Limit ! 84 weeks i 41 weeks 61 weeks 

.79 weeks . lower Limit i ll weeks 

· ···-····-·····-···- U~[Limit 
61 weeks lower Limit 1 weeks 

····- ···- ·····- ···- Upper Limit J... 61 weeks. i ... SO weeks , 
54 weeks Lower Limit I 54 weeks I O weeks 

Upper Limit i 54 weeks ! 0 weeks 
100 weeks i <>'Ner.lim~ -l 3i"week$ ·r Oweeks 

Upper Limit I 100 weeks i 69 weeks 
30 weeks lower Limit j 30 weeks O weeks 

Upper limit ! 30 weeks O weeks 

41weeks Lowerlimit i 41weeks Oweeks --.,. Oweeks 

Upper Limit ! 41 weeks O weeks 15 weeks 

107 weeks Lower Limit I 21 weeks 86 weeks 

Upper Limit i 21 weeks ···- ·····~··"··- ···- ····-·····-····-····-·,~·- ····- ····- ····· 
44 weeks Lower Limit i 17 

Upper Limit I 22 

87 weeks Lower Limit 1 O 

Upper Limit ! 113 
83 weeks ··- lower limit r o··· 

I 
Upper Limit i 83 

59 weeks ··- lower limit f 0 ... 

Upper Limit J 78 

106 weeks Lower Limit i 47 weel<s 
...... - ... Upper Limit J...u. weeks .. 

46 weeks Lower Limit i O 
Upper Limit i 15 

105 weeks Lower Limit i 27 eeks 

... - .... - ... ··- ···- UpperlimitJ .. 29,weeks, eek.s 

94 weeks lower limit ! 0 weeks 94 weeks 

.... - , .. ,- .... ,- .... - Upper limit j. .. O weeks . i .... 94. weeks .. 
10 weeks lower Limit ; O weeks i 8 weeks 

.\!!?~' .~!m~ I 3 weeks ! 10 weeks 
39 weeks Lower Limit r o·;...,ks . -·· s";;.,;i,;. 

Upper Umit ! 34 weeks 39 weeks 

88 weeks Lower Limit i 9 weeks 16 weeks 

..... ....• ...... ..... Upper Limit J .. 72 weeks 79 weeks . 

7 weeks ::; ~:: I s : 0 weeks 

··- ····- ·····- ····- ····- -···- ·····+ 
32 weeks lower Limit I 17 weeks : 14 weeks 

Upper Limit i 17 weeks ! 14 weeks 

···-···-·····- ·"-····-·····-····-···-!.··-···-· - ······~ 
57 weeks lower Limit j 22 weeks i 18 weeks 

.... ,-.... - .. ,.,_ .. ,_ Upper Limit j .. 39,week• . .J. .... 35,weeks .. 
62 weeks tower Limit ! O weeks j 45 weeks 

Upper limit ! 17 weeks , 62 weeks 

Oweeks 

46 weeks 

Oweeks 

66week.s 

Oweeks 

. 1_13 weeks 
Oweeks 

63 weeks 

o.;.,~ek; 
78weeks 

Oweeks 

Oweeks 

Oweeks 

Oweeks 

Oweeks 

Oweeks 

45 weeks 

4Sweeks 

Oweeks 

9weeks 
33 weeks 

21 weeks 

21 weeks 

Oweeks 

Oweeks 

15 weeks 

Append ix (i) 

ANALYSIS OF LATE FINISH 

IM Mitigated Period lnfraco Rev.3 Period 
tie lnfraco tie lnfraco 

Oweeks 

18weeks .,! 
·2weeks 

Oweeks 

18weeks 

·2 weeks 

Oweeks 

18weeks 

·2weeks 

36weeks 

54 weeks 

50w;.,~ 

O weeks i O w eeks i O weeks -.... 52_weeks 
2 weeks j O weeks ··~ 0 weeks O weeks 

_ 11 weeks .... !--.15, weeks .... 4 .... 15, weeks. 15 weeks 
·29weeks i ·29weeks i ·29weeks · 16weeks 

O weeks i O weeks i -13 weeks . O weeks ... ,- .... -.... -............ _,,.,_,,, __ ,, .. ..,, ... _ .. ,,_,, .. _ . , · .... -.... -.... -... , 
O weeks i O weeks i O weeks i 29 weeks 

22 W"':._ks_J 22 weeks ! _22 .. weeks L ~! .!"eeks 

-6 weeks ( ·6 weeks f ·6 weeks ! 32 weeks 

O weeks i O weeks ! O weeks i 38 weeks ,, .. _ ,.,,_ .. ,,_ ,,.,,-... ,_ ,.,,_,,,_ ,,.,T '"'- ""- , .. ,- .... .., .... - .... - .... - , .. , 
Oweeks l Oweeks ! Oweeks I 32weeks 

16 weeks i 16 weeks · 16 weeks i 48 weeks 

O weeks i O weeks ··-_,i O weeks ;! 32 weeks 
46 weeks 46 weeks 46 weeks 78 weeks 

-16weeks · 16weeks -16weeks -5weeks 

Oweeks ; Oweeks i ·11 weeks '··· O_weeks __ - ··~6; ;;i;··-·1- ···3;;;'i<S"~"l ·tt··~·;;-~ks··1 3 weeks 

.. o weeks .... L .. O weeks .... i .... 0 weeks... i .. 0 weeks .. 
Oweeks i Oweeks i Oweeks i 22weeks 

-·· 5 weeks i 5 weeks · S weeks i 27.weeks _ 
-11weeks ··j-··:11week, ··· ' ...• 11.week; T -12weeks 

O weeks ! 0 weeks O weeks ! 5 weeks 
-16weeks ··r-·:·16··~ -16weeks i -6weeks 

Oweeks L ... ~~~.!<!. ... ,.+ .. -1oweeks L Oweeks __ 
Oweeks ! Oweek · Oweeks ! Oweeks 

- · 4 weeks . 4 weeks I 4 weeks 

O weeks O weeks i O weeks 

___ oweeks ..•. L .. owoeks ___ .•.. oweeks .. _j ... 21.weeks _ 
13weeks j i Oweeks ! Oweeks 

_ 34 weeks·+-· 21, weeks···t--·· 21_ weeks·~···· 21. weeks_ 

O weeks i O weeks i O weeks ; 16 weeks 

.. t weeks .... L.. .. 1 weeks .... ! .... l.weeks ... .J. ... 17,weeks 
18 weeks ! 11 weeks i 18 weeks ! 11 weeks 

:~-=~~ ···t -~: ;::e~s ... t ··:i·:::~· i·· ~-:::~ 
67 weeks / 28 weeks i 67 weeks I 38 weeks 
-26 weeks· ·t-· -26 weeks 'f" -26 weeks' ( ' . 14 weeks 

.. ,.oweeks ..... oweeks .) ... · 12 weeksJ ..... Oweeks, 
24 weeks 30 weeks ! 24 weeks ! 46 weeks 

. 61 weeks .. j... 67 weeks ·+ .. 61_ weeks .. :.. 83 weeks 
O weeks O weeks O weeks 24 weeks 
7weeks 7weeks 7weeks ! 31weeks 

L _____ J ... ---~·--·- - ·-
·14 weeks i -14 weeks i -14 weeks , -9 weeks 

.... ~~~~s ... J o~~.!<5 .... l. ... o .. ~~.ks .... L .. ~ .. ~~k! .. 
Data not yet available ! 

See comments in Report at Paragrpah 4.7 .9 (assumed 6 months after Sectional Completion Date C) 

caution: Needs to be read In conjunction w ith indi\ridual Appendices. Allocation of costs clai med should not be based on si mplistic analysis of the abovt 
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1A4 Lindsay Road RW - W1 

ITask Name 

- ,- 1A4 Lindsay Road RW - \'11 

3 

28 

29 

30 

31 

32 

41 

- A. IFC Prooess 

Planned 

Actual 

Del•y to IFC 

Existitg services drawilg updated 

- B. Key IIITC's 

- flTC 264 

Period ror Estimate 

Jnfraco culpability for delayed Estimate 

80.13 ;g..,od for t/TC 264 &m 
Eslmate (part 1) 

Estinate (part 2) 

- flTC 292 {Now withdrawn) 

Period ror Estimate 

lnff"aco culpability for delayed Estimate 

S0.131$$ue<! for INTC 264 & 292 

- c. MUOf A I Utilmes 

Planned MUDF A I utiiy completion (alo;ing l'ofraco lo coomence) 

Delay to MUOfAlutilities comp1e11on 

Actual/forecast MUOFA COffl):Ction (ellowing ln fraco to comnence) 

Delay to MUOFAlulilltles completion 

tlext ,,uoFAMity rriestone -1.JM Rd West 

Next J.IUOFA.I\Jlify rriestone - Lind Rd East 

Delay to MUOFA/utilities completion 

Balance of MUOFA/utiiles 

- O. Other hur:uP.$: 

- (1) Sub-contrador Procurement 

282 Request 

28.2 Approval 

LOI lo McKean (linled to mobUisation and enalmg al TI'S), extended on 
25109109 but not clear if ihis relates to RW 

(2) WPP. not yet in place 

(3) OR/ DC process - not yet in place 

(.d) FP Licence 

(S) Add1 land mode ovolable by FP 

"" E. Construction Periods 

Rev.1 duration 

't R~v.3 Step 4 IHu~ l duration 

Rtv 3 Step 4 Issue 1 f.lilgated duration [actual start 17/3110} 

})ii~;~ ~fi~J 
~----;r~---~--r~;....;;~~ 

.. ....... ... ..... 
; I i 

' .. ,. .. ... , ....... ~' 

I ..... ; ..... ) 

. !. ! 

·· ···4 

·1 --·i ·······- .. :-- ----r·· .. 
T'"T 
. ···; 

.. ; ........ . 
·l ·+ 
I 

J-... 1 
l"'""f 

. ......... . 

r .J 
{· .... ··~ .. 

.... T 
.... .... , ' { · ... --~ ...... 

I ..... 1 
" i···--··r 
.. i ...... ~' 

I 
i · ···t 
J .. [ 
I I 

"'l' 
I ' .. , .... 

. . J. ·t 
. . . .... 1, 

i 

.. 1. :::r:::::t 

..L · ·1 .. -- .. f .{ --l ...... ~. 

1:::'::::::t 
·I·. ·i I 

-- -r --·r· .. .. f 
, ! I 
I T ···r 

)""; 
! .1.:::T 

. ...!. 

.. ! .... ::L::~:t 

1:::::r 
.... .... ,,;, 

·1·--:::r 

J ::t 
I ·r -- .. , 

1·-- --·r·--r 
, ....... , ...... .. 
...... r-

.. ....... ' . ' ' 

... ...... QSIOi ica::=,oc:===..,··· 'i4iof""T' ... 

·· ·······{ 

····•·· 

.. L . j 

.. , 

--· j 

.J 

A. IFC Process: Initial IFC issued on t ime (planned 30/09/08; actual 30/09/08). Subsequent IFC's issued as follows:-

(i) 'Existing services drawing' updated 26/01/09 to include services in relation to a section of the wall / earthworks package that had not been 

included in the original drawing. This does not appear in the Approvals Tracker provided; it is still not clear if this is a formal IFC. Although there 

is no information presently available to inform culpability for delay DS contends that this requirement to update the original IFC is evidence 

which points towards the position that the original IFC was incomplete (see Preamble). Potential reasons include:-

a. Late issue by SDS (CE(t)); 
b. A material breach by SDS (CE (u)); 
c. A tie Change; 
d. A failure of lnfraco in respect of its management of SDS or another breach by lnfraco; 
e. A requirement of FP for which tie will bear responsibility; 
Potential delay by SDS/tie; lnfraco [This may have influenced delay to commencement; much depends on the contemporaneous knowledge 

about MUDFA/utility works in this area. It is not clear why no services information was provided for that area by SDS. DS advises however, that 

''. .. this may be an {SOS I BSC) omission but it may also be the case that tie was carrying out diversions in that area and only provided services 
information after the original IFC. Allocation of culpability is clearly dependent on the factual backdrop to this issue". Further investigation 

required. 

Note: recently (on 23/04/10) 2 new drawing's issued (sewer protection drawings Rev.2), not in previous IFC package. Rev.l was issued on 

21/05/09 for external approval. Effect not yet clear. 

B. Key INTC's: From the information provided it appears that lnfraco issued 4 no. INTC's against this structure. INTC's 129, 292, 085 & 264 refer [Complete 

data on INTC's awaited]. Of the aforementioned it appears likely that INTC 292 (Additional Ramp I Steps at Lindsay Road RTW) & INTC 264 (Section 1A4 

- groundworks) materially affected lnfraco's ability to commence works in accordance with the Rev 01 programme. Both were the subject of an 80.13 

instruction on 19/03/10. Details as follows:-

(i) INTC 264: issued 07 /05/09; Estimate due 02/06/09; lnfraco issued this estimate in two parts. The first estimate was received on 16/03/10 and the 

second (part of the) estimate on or around 20 April 2010 (the exact date to be checked). Delay by tie in response to later estimate received in April 

2010. (First part of the estimate was addressed by 80.13 Notice issued on 19/03/10) 

(ii) INTC 292: issued 09/02/09; Estimate due 05/03/09; No Estimate provided by lnfraco. Delay by lnfraco. MB advises that this INTC has now been 

withdrawn and therefore has negligible impact. 

C. MUDFA / Utilities: Planned completion 31/10/08. MUDFA I utilities works in association with Lindsay Road RTW's were partially completed to allow 

commencement at chainage 0·230 as at 18/01/10. MUDFA I utilities work beyond that date were I are forecast to complete as follows:-

1A4 Lindsay Road RW - W1 Paget Appendix 1 
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a. Lindsay Road West (23/04/ 10) - access to chainage 0-500 on westbound lane works; 

b. Lindsay Road East (07 /06/10); 

c. Balance of MUDFA I Utilities works (14/ 06/10 albeit that part was made available as of 07 /01/10). 

We understand that an actual start on RWla and RWlc was achieved on or around 17 /03/10. This start was not dependent on any of the foregoing 

utility diversions. We are advised that a start of those structures could have been made on or around 07 /01/10 (upon execution of the FP 

agreement). It appears therefore that the delay from circa 01/02/10 (allowing a reasonable period for mobilisation) to the actual start of 17 /03/10 

would be to lnfraco's account. Delay by lnfraco. 

Delay by tie; tie culpability Note: tie restricting lnfraco access to this area pending resolution of the lnfraco IDC certification process (see below). A 

further point of note is that MB advises that "Lindsay Road lowering occurring before the RWla works could start restraint was removed by tie from 

the programme criticality by use of an alternative route by ADM, BSC were advised in January 2010 of this opportunity". Any benefit from this 

opportunity of course relies on lnfraco's acceptance and subsequent implementation of same. It is our understanding that lnfraco has not acted on 

this suggestion to date. 

D. Other Issues: 

(i) Sub-Contractor Procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal (LOI) is in 

place for road works in this section. LOI to McKean of 04/08/08 does not appear to cover lM Lindsay Road RW; extended LOI issued 25/9/09 

but scope not clear [subject to future tie audit). Delay by lnfraco. lnfraco culpability. 

(ii) WPP Process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. 

(iii) IDR/IDC process: IDC not yet in place. lnfraco programme of 18/12/09 does not contain details for this structure. lntraco delay. We understand 

that tie was restricting lnfraco access to this area pending resolution of the lnfraco IDC certification process. Contractual position not yet 

resolved - see Preamble. 

(iv) FPA Licence: Not in place until 07 /01/10. This would have been an obstacle to commencement. Advised that delay arose from failure of SDS (or 

a failure of lnfraco to manage SDS?) to provide 'Category 2' design calculations for ramp at TPB. SDS subsequently revised design to remove 

ramps as it could not satisfy FP as to suitability of design. This would have been an obstacle to commencement. It is understood that execution 

of this agreement on 07 /01/10 allowed lnfraco access to commence RW 1A & RW 1C. MB has since advised that this could have been applied 

for at anytime, and did not need to be influenced by Tower Bridge. TPB became the dominant factor simply because it was anticipated to come 

about first. Delay by SOS (possible material breach - excusable under 65(u)); but possibly lnfraco in failing to manage SOS (no evidence). 

SOS or lnfraco culpability. 

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A4 as 01/03/10 to 05/07/11 

respectively. That equates to a period of 70 weeks. No specific identification of RW. 

(i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 3, MB mitigated 

programme and MUDFA I Utility dates listed above. 

Delay to start was forecast to be a range between 87 weeks (05/07 /10) and 109 weeks (07 /12/10). Note however that the RW commenced on 

17 /03/10 (a delay to start of 72 weeks). Primary causes of delay to start as follows:-

A. IFC process: The initial IFC was on t ime; planned date was 30/09/08; the actual was 30/09/08. Subsequent IFC dated 26/01/09 was 17 

weeks late. It is unclear as to whether this would have been material. There is no information presently available to inform culpability for 

delay to this subsequent IFC. Unless there is proof of lnfraco breach, it may be a CE under either 6S{t) or (u) (but uncertain). 

B. INTC's: Delays by lnfraco in the submission of Estimates. Delay up to 19/03/10 when tie issued clause 80.13 instruction against first part 

estimate for INTC 264 (note tie responsible for standard 18 day Estimate period - see CE(x). Second part of estimate for INTC 264 issued in 

April 2010 has yet to be addressed by tie. Delay by tie; tie culpability (for delay in response). 

C. MUDFA I Utilities: Planned completion 31/10/08. Partial completion at Lindsay Road RTW's as at 18/01/ 10; further release of areas as at 

23/04/ 10, 07 / 06/10 and 14/06/10. Delay by tie; tie culpability. 

D. Other: 

)> Sub-Contractor procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal 

(LOI) is in place for road works in this section. Delay by lnfraco. lnfraco culpability. Effect of this is not clear - it could be a hindrance 

to progress - but details not available to establish scope of work under McKean LOI; 

)> WPP process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by lnfraco. lnfraco 

culpability. Unlikely to have significant impact; 

)> IDR/IDC process: IDC not yet in place. tie restricting lnfraco access to this area pending resolution of the lnfraco IDC certification 

process. 

)> FPA Licence: Not in place until 07/01/10. Delay arose from failure of SDS (lnfraco?) to provide 'Category 2' design calculations. This 

would have been an obstacle to commencement. Delay by SOS (possible material breach - excusable under 6S(u)); but possibly 

lnfraco in failing to manage SOS (no evidence). SOS or lnfraco culpability. 

Delay to Finish: Issue 3 programme shows an increase of circa 54 w eeks over the timescale in Rev.1 programme (majority of increase understood to 

be as a result of change in scope I design of wall construction and possibly Lindsay Road lowering). We are advised that the scope of the final 

retaining wall design is very different from the original scope. MB considers that the lnfraco 1A retaining wall timescale is not unreasonable. IM 

mitigated view of Issue 3 also shows an increased duration of 18 weeks to the Rev.l programme (albeit 36 weeks shorter than lnfraco's proposed 

Issue 3 programme). That increase appears to relate to additional TM phasing. MB mitigation proposal also has shorter overall duration for 1 than 
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Issue 3 (but RW not separately identified). Again, any benefit from this mitigation relies on lnfraco's acceptance and subsequent implementation of 

same. It is our understanding that lnfraco has not acted on this suggestion to date. 

F. tie position on area availability: 

(i) We are advised that access for commencement of RW lA & lC was available as at 07 /01/10 (following execution of FP agreement). That 

allowed lnfraco access (unhindered by utilities) for those elements. Allowing for mobilisation it is reasonable to consider that lnfraco could 

have commenced on or around 01/02/10. Also refer to section (CJ above re MUDFA dates (available from January 2010 although in terms of 

RW construction this does not appear to have been the obstacle to commencement). It is notable however, that the remainder of works 

attaching to this structure cannot be undertaken until utilities are relocated. Expected date for completion of utilities works being 14 June 2010. 

G. Conclusion : 

(i) 'Significant' issues/events: In our opinion there were four main contributory factors, being (a) the IFC process; (b) the INTC process in respect 

of INTC 264 (we understand that INTC 292 has been withdrawn); (c) late completion of MUDFA/utilities; and (d) the late execution of the FP 

licence. Taking those events in chronological order:-

The initial IFC was issued on time on 30/09/08; but a revision appears to have been issued on 26/01/09 (17 weeks later than planned). 

MUDFA/utilities diversions were supposed to be completed on 31/10/08 (to facilitate a start on 1A4 Lindsay Road RW 31/10/08). Those 

diversions however were not actually completed suffice to allow commencement until circa 18/01/10, with subsequent phased complet ions 

forecast to complete up to 14/06/10. This is tie' s culpability. Running concurrently with this was the late provision by lnfraco of the Estimates 

for INTC 264 (292 now withdrawn). lnfraco issued this estimate in two parts. The first estimate was received on 16/03/10 and the second 

estimate in April 2010 (check exact date). Delay measured t o 19/03/10 (when clause 80.13 instruction issued (against INTC 264 first part only); 

but may not have been an obstacle to actual commencement). This event could have delayed commencement in this area. It is notable that tie 

has yet to respond to the later estimate received in April 2010. Delay in response to receipt of same is a matter for which tie is responsible. In 

addition, the execution of the FP licence is understood to have been delayed by SDS such that it was not in place until 07 /01/10. This is either 

an SDS breach (which would excuse lnfraco of the time) or if caused by a failure on the part of lnfraco to manage SDS, it is a matter for which 

lnfraco bears responsibility. 

(ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing and the WPP process) have less 

of a bearing on the late commencement of this area. Whilst in isolation these issues may have been critical to commencement their significance 

is considerably diminished by the occurrence of the events in G(i) above. 

(iii) Considerat ions of dominance: availability of design and work areas are both equally important in terms of ability to commence. That said, if 

contemporaneously lnfraco and SDS knew that the utilities diversions were significantly delayed, such that they did not have to progress the 

design in accordance with the original programme, then the works area availability will have more causative significance. In relative terms 

however lnfraco will certainly argue that the late completion of MUDFA I utilities, and hence the late availability of the working area, will be 

more dominant (i.e. have more 'causative potency') than a delay in either the design issue or the INTC Estimate process which would I could 

have been overcome in accordance with the original programme had it been necessary. 

Bearing in mind however that commencement of RW lA & lC were not dependent on completion of utility diversions, those works could have 

commenced on or around execution of the FP licence. That is, it appears they could have commenced on or around 01/02/10 (allowing for 

mobilisation). Delays up to that point relate to the late execution of the FP licence (a matter for which SDS is responsible; possibly lnfraco if 

breach of its obligation to manage SDS can be established). 

As such, from the information available it appears that the key issue to commencement of the RW was the execution of the FP licence. It would be wrong 

however at this stage to entirely dismiss the potential (earlier) impact of MUDFA/utility diversions on commencement of these structures. This point may 

require further investigation. 

H. Current assessment of culpability 

A. DEIAY TO START: Currenc view oo culpability [analysis of lower and Upper Umics of culpability] 

Used AcWOl 5tolt o/ 17/J/lfJ tie culpability lnfraco culpability Poss. SOS culpability 
From to Days Werks Cause From to Oays Weeks From 10 Oays Weeks 

1. LOWER LIMIT 
MUDFA I Utility d iversions 31/10/ 08 18/ 01/ 10 444 0 I FC '30/ 09/ 08 26/ 01/09 118 

0 0 0 

2. UPPER LIMIT 
MUDFA I Utility d iversions 31/ 10/08 17/03/ 10 502 Lace start 18/01/10 17/ 03/ 10 SS FP TPB to 7/ 1 31/ 10/08 07/01/10 433 

0 0 0 

B. DEIAY TO FINISH: Current view on culpability [analysis of lower and Upper limits of culpability) 

IM Mitigated Period : .. 18 wks 
lnfrac.o Rev.3 Period = +54 wks 

l ower Limit 
Upper Umit 

1A4 Lindsay Road RW - Wl 

IM Mitigated Period 

0.00 0.00 
18.00 18.00 

lnfraco Rev.3 Period 

#t· MIEB·M 
0.00 36.00 

18.00 54.00 

Page3 

IM mitigated period .. 18Wks: this is like Iv to be 6001/IFC issues and 
TM revised phasins. Culpability not cf ear; range of possi bilities -

upper I lower limits recognise eruemes of liability. 
lnfraco Rev.3 period .. 54 wks: On the basis that lnfraco can mit igate 
to 18 w eeks per IM analysis then l nfraco lower limit restricted to 

anythi ng in excess of 18wks. t i e liability remains at lower limit of 
Owks it lnfraco responsible for a ll Increased durations 
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1A4 Road & Track 

2011 2013-
016 0 11 0 18 019 020 021 Q22 023 024 02S 

OJf J J HDJF NOH JJIAS< 
1M H~d & track 

- A. IFC Process 

Planned (Roao· Tta~ 

Del.av to IFC 

ActualFC 

- 6. Key lKTC'I 

- 1 lt\'TC 264: Eslimi.te, d!layed (cu~abllly lo 19"03110 i~ up lo 30.13 i'ls lt.) 

Pe , iod f« Ubroatc: 

lnfraco culpabllityfor- de.laved btim11te. 

- !HTC 292. Eslimate-d!!'lay!d- \'IMldrawn(w~abRy l'l 19"03110 i.e. up to 80.13 il-str.) 

Period for blimatc 

lntr-aeo culp.thlliry for de.fayed b t1mate 

- HTC 473: EstllflMC delayed (eu~blty 10 1~ 10 Le. up to SO 13 l'lstr.) 

Penocl tor hllmate 

lnfraco culp.abllfty for delayed Estlmate 

80.13 lnsbucton iuued for 264, 292:, 473 

- C. MU Of A I Utll1tJ.e1 

Planned l!UDFA/ utilty co~n (alowl'lg lnfraco 10 COf!"ffll!IIC:e) 

Actual/Forecast MUOfA coml)IW:m(&lowlig k!fraco toeormicnce} 

Octev to P.1UOFAluttlltle t completion 

Ue.xl i.!UDF Alutlly niJeSlone . tnd Rd West 

lft'xl ~UOfA/ut.Rymile.$tOi1e- lhd Rd Esl 

OCl.tV to MUUfNUtllme• completion 
Batance of MOOF"11.rtllllea 

- o. ou,er ls•uies.: 
- (1, Su~tri,c.tor Proeu~ment 

- 69-t--- 28..2 ReQUa&t 

71) 

71 
zs..iAppro .. 'el 

LOI to l.lef(e.3n {lmled to moblls.&t.o.n ,ind en~bltlo ,e.l TPG)· exte!\ded on 2SJ09J09 
but no; cie.ar If tttl& ctlates to roads 

<2>WPP · no1yet1, piece 
(3) D.R/ l)C process a fcrec.ntGn 18112i09 8S 18/01110; bu1 nOI yettl gbee 

(•O FPAgreemant 
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::r ... L... ·--c· ·· r. .... .... 1 .. ,· ··1 ··. 
I ·-?~t,, ~--· .J . ::::: ::I:: I ..... 

,_:::r::::: ..... . , .. ::: ·:r::: 
·········o~" ············:iw3 

.. ( --~i;_'.:.: .. , ... :::.::'i:;~~ I 
··········f···· ...... r °'- .. -·+·· 

I ............... .( .ii, ................ ..... , .. 

__ .T .. _.::::: .. ·:::: .. ·-r __ .. ,~-~ ·:: ... J 
J;~~:~:l~i:~l :::~;:;:;ii:;,:--·!::: 

. ··t ··· 
··-j--·· 

... t ... 
····+···· 

, .. ···I . 
....... L. 

. ··-j--·· 
t·· 

...... t.. 

...... } 

··•··· 

·I· 
.... f. 

J 
i l ... ·::::i: 
...... ,. 

t:::·1:. r. .. ·:.i. r 
Need to emb:ish ~alldi: of ... l. L ... 
tie position stopping lnfr aco 

commencement (re 1oq .... 1 .. 
and reasonable st.att after 

MUOFA/uUllty diversloM 
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(S) Road 8 [Unden!ood th81 this S no longer an Issue] 

- E. Cons:truction PCl'iod¥ 

Re'V 1 (lun,tlon 

-Rev.3 Step' 15sue 1- duration 
···hlli-;: ====;:====··=::.~(:me::e:1'*1.: _J,....2!!9_. __ , ·-·· .,.J _. __ ...,..I ______ J ... ;,J,. . 

i. 1io00 ..'.:·==============l 29,'0~ 1 Rev.'3 Sttp 4 tuue 1 lditiga:ed O..rat10n 

A. IFC Process: The initial IFC was 198 days (or 28 weeks) lat e; planned date was 06/10/08; the actual was 22/04/091
• There is no information presently 

available to inform culpability for delay (see Preamble). Potential reasons include:
Late issue by SDS (at its simplest a CE under 65(t)); 

A material breach by SDS (again at its simplest form a CE under 65(u)); 

A failure of lnfraco to provide the lnfraco Design to SDS (clause 19.19 refers); 
A tie Change; 

A failure of lnfraco in respect of its management of SDS or another breach by lnfraco (e.g. failure to properly manage the CEC/NR interface); 
A requirement of CEC for which tie will bear responsibility. 

Note: DS advised that "late submission of TAA package followed by length of time needed to incorporate CEC comments because so many needed to be 
made on design". DS has further advised that on the basis of further IFC availability and approval dates - delay by SDS exists but in his opinion it is due 
to lnfraco failing to manage the process. In our opinion this would clearly have an impact on culpability for this issue (needs to be established by audit 
or further investigation). Potentially a delay by SDS, SDS /tie or lnfraco? 
See also INTC 129 re CEC request for extension of time to Prior Approvals process. 
Note: Further revision to IFC likely. DS advised "Full reasons not available but will have included incorporation of comments that weren't included in the 
first IFC - as discussed last week original IFC might have been a sensible mitigation but might have been deficient". MB advises that in his opinion 
MUDFA delays were exacerbated awaiting issue of IFC. MB considers this to be a failure on the part of lnfraco to manage the SDS provider. It is our 
opinion that this may well be possible (needs to be established by audit or further investigation). 

B. Key INTC's: From information provided it appears that lnfraco issued 12 no. INTC's against this area. INTC's 093, 129, 166, 165, 257, 276, 287, 289, 292, 

469, 473 & 264 refer. Of the aforementioned it appears likely that INTC 264 (Lindsay Road Groundworks), INTC 292 (Additional Ramp I Steps at Lindsay 

Road RTW) & INTC 473 (Construction of 3no. sewer protection slabs & new chamber - Lindsay Road Schedule Part 2: - undefined prov. sum item 8) 

materially affected lnfraco's ability to commence works in accordance with the Rev 01 programme. All of the foregoing were the subject of an 80.13 

instruction on 19/03/10. Details as follows:-

(i) INTC 264: issued 07 /05/09; Estimate due 02/06/09; lnfraco issued this estimate in two parts. The first estimate was received on 16/03/10 and the 

second estimate on or around 20 April 2010 (exact date to be confirmed). Delay by lnfraco. 

Delay by tie in response to later estimate received in April 2010. First estimate was addressed by 80.13 Notice issued on 19/03/10. 

(ii) INTC 292: issued 09/02/09; Estimate due 05/03/09; No Estimate provided by lnfraco. MB advises that this INTC has now been withdrawn and 

therefore has negligible impact. Delay by lnfraco. 

(iii) INTC 473: issued 20/08/09; Estimate due 15/09/09; No Estimate provided by lnfraco. Delay by lnfraco. 

tie issued an 80.13 instruction on 19/03/10 covering all of the above. 

See also INTC 129 re CEC request for extension of time to Prior Approvals process. Also note that more recent INTC re Ocean Terminal tramstop and 

finish may become an obstacle to progress. 

J Note: 1 week after IFC issue geotechnical drawings were issued by SDS on 29/04/09. It is likely tha t these drawings triggered issue of INTC 264 on 07 /05/00. These 
drawings are not listed in V31 of programme.(i.e. not part of original list of IFC's). These drawings were issued for external approval on 19/02/09. Question -did SDS 
provide to lnfraco or did lnfraco fail to notify? 
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C. MUDFA I Utilities: Planned completion 31/10/08. MUDFA / utilities works in association with Lindsay Road RTW's were partially completed to allow 

commencement at chainage 0-230 as at 18/01/10. MUDFA I utilities work beyond that date are forecast to complete as follows:-

d. Lindsay Road West {23/04/10)- access to chainage 0-500 on westbound lane works; 

e. Lindsay Road East {07 /06/10); 

f. Balance of MUDFA I Utilities works (14/06/10). 

g. MB further advises that MUDFA works at Ocean Terminal will not be completed until 28/06/10. 

D. Other Issues: 

(i) Sub-Contractor Procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal (LOI) is in 

place for road works in this section. LOI to McKean of 04/08/08 does not appear to cover 1A4 Road & track; extended LOI issued 25/09/09 but 

scope not clear [subject to future tie audit). Delay by lnfraco. lnfraco culpability. 

(ii) WPP Process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. 

(iii) IDR/IDC process: IDC not yet in place. lnfraco programme of 18/12/09 shows this as being forecast to be in place by 18/01/10. But not yet in 

place. lnfraco delay. t ie restricting lnfraco access to this area pending resolution of the lnfraco IDC certification process. See Preamble. 

(iv) FPA Licence: Not in place until 07 /01/10. This would have been an obstacle to commencement. Advised that delay arose from failure of SOS (or 

failure of lnfraco to manage SOS?) to provide 'Category 2' design calculations for ramp at TPB. SOS subsequently revised design to remove 

ramps as it could not satisfy FP as to suitability of design. This would have been an obstacle to commencement. Delay by SOS (possible 

material breach - excusable under 65(u)); but possibly lnfraco in failing to manage SOS (no evidence). SOS or lnfraco culpability. 

E. Construction Periods: 

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A4 as 01/03/10 to 05/07/11 

respectively. That equates to a period of 70 weeks. 

(i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 3, MB mitigated 

programme and MUDFA f Utility dates listed above. 

Delay to start is therefore forecast to be a range between 84 weeks (14/06/10) and 88 weeks (12/07 /10). MB mitigation exercise shows 

immediate commencement [albeit that exercise is now outdated in terms of commencement dates]. 

Primary causes of delay to start as follows:-

A. IFC process: The initial IFC was 198 days (or 28 weeks) late; planned date was 06/10/08; the actual was 22/04/09. There is no information 

presently available to inform culpability for delay. Unless there is proof of lnfraco breach, it may be a CE under either 65(t) or (u) {but 

uncertain). 

B. INTC's: Delays by lnfraco in the submission of Estimates. Delay up to 19/03/10 when tie issued clause 80.13 instruction. lnfraco culpability. 

Tie culpability also extant for delay in response to second part estimate attaching to INTC 264. 

C. MUDFA I Utilities: Planned completion 31/10/08. Partial completion at Lindsay Road RTW's as at 07 or 18/01/10; further release of areas 

as at 23/04/10, 07 /06/10 and 14/06/10. Delay by tle; tie culpability. 

D. Other: 

)- Sub-Contractor procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal 

(LOI) is in place for road works in this section. Delay by lnfraco. lnfraco culpability. Effect of this is not clear - it could be a hindrance 

to progress - but details not available to establish scope of work under McKean LOI; 

)- WPP process: Not yet submitted {as advised by MB). This could be an obstacle to commencement. Delay by lnfraco. lnfraco 

culpability. Unlikely to have significant impact; 

)- IDR/IDC process: IDC not yet in place. t ie restricting lnfraco access to this area pending resolution of the lnfraco IDC certification 

process. 

)- FPA licence: Not in place until 07/01/10. Delay arose from failure of SOS (lnfraco?) to provide 'Category 2' design calculations. This 

would have been an obstacle to commencement. Delay by SOS (possible material breach - excusable under 6S(u)); but possibly 

lnfraco in failing to manage SOS (no evidence). SOS or Infra co culpability. 

(ii) Delay to Finish: Issue 3 programme shows an increase of circa SO weeks over timescale in Rev.1 programme (majority of increase understood 

to be as a result of full-depth construction issue). IM mitigated view of Issue 1 however has slightly shorter duration than Rev.1 programme. 

MB mitigation proposal also has shorter duration than Issue 3 {70 weeks duration i.e. 10 weeks less than Issue 3). This mitigation is achieved by 

re-phasing the works (and is therefore only achievable if this mitigation is accepted/ agreed by lnfraco ). 

Presently, increase in duration not justified by lnfraco. 

F. tie position on area availability: 

{i) Refer to section {C) above re MUDFA dates (available from January 2010 - but in limited area ch.0-230). Thereafter 23/04/10 is next availability 

date (for Lindsay Road West). See however IDR/IDC comments at D above. tie presently of the opinion that lnfraco are not able to commence 

due to incomplete IDC process. 

G. Conclusion: 

(i) 'Significant' issues/events: In our opinion there were four main contributory factors, being (a) the IFC process; (b) the INTC process in respect 

of INTC's 264 & 473; (c) late completion of MUDFA/utilities; and (d) the late execution of the FP licence. Taking those events in chronological 

order:-
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The IFC was planned to be issued on 06/10/08; it was actually issued on 22/04/09 {198 days late). MUDFA/utilities diversions were 

programmed to be completed on 31/10/08 (to facilitate a start on 1A4 Road & track 03/11/08). Those diversions however were not actually 

completed in phases during the period from 18/01/10 to 14/06/10. This is likely to be tie's culpability2. Running concurrently with this was the 

late provision by lnfraco of the Estimates for INTC's 264 & 473. This is a matter for which lnfraco is responsible . . It is notable however, that 

lnfraco issued this estimate in two parts for INTC 264. The first estimate was received on 16/03/10 and the second estimate in April 2010. (the 

exact date is not currently available). Delay measured to 19/03/10 (when clause 80.13 instruction issued (against INTC 264 first part only and 

INTC 473). Delay in response to the second part of INTC 264 is a matter for which tie is responsible. Each of those events would have delayed 

commencement in this area. In addition, the execution of the FP licence is understood to have been delayed by SOS such that it was not in 

place until 07/01/10. This is either an SOS breach (which would excuse lnfraco of the time) or if caused by a failure on the part of lnfraco to 

manage SOS, it is a matter for which lnfraco bears responsibility. 

The IDR/IDC process may also be a contributing factor affecting commencement from either 18/01/10 or 23/04/10 (but tie's ability to stop 

work from commencing on this basis is not clear). 

(ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing and the WPP process) have less 

of a bearing on the late commencement of this area. Whilst in isolation these issues may have been critical to commencement their significance 

is considerably diminished by the occurrence of the events in G(i) above. They will however increase in significance as matters progress if they 

do pose an obstacle to work on the ground. Discuss position being taken by tie. 

(iii) Considerations of dominance: availability of design and work areas are both equally important in terms of ability to commence. That said, if 

contemporaneously lnfraco and SOS knew that the utilities diversions were significantly delayed, such that they did not have to progress the 

design in accordance with the original programme, then the works area availability will have more causative significance. See previous 

comments re potential lnfraco argument that the late completion MUOFA I utilities, and hence the late availability of the working area, will be 

more dominant (i.e. have more 'causative potency') than its delays which would/ could have been overcome in accordance with the original 

programme had it been necessary. 

As such, from the information available it appears that the two key issues to commencement of the road & trackworks in 1A4 are (i) the completion of the 

MUOFA I utility works; and (ii) the execution of the FP licence. There would appear to be equal causative potency of both issues up to January 2010; 

thereafter, the late completion of the utility diversions becomes the dominant issue. 

H. Current assessment of culpability 

A. DELAY TO START: Current view on CtJlpabi lity (analysis of Lower and Upper Limits of culpabil ity] 
tie culpability lnfraw culpability Poss. SOS culpability 

From to Days Weeks Cause From to Days Weeks Cause From to Days Weeks 

1. LOWER LIMIT 

MUDFA Utility diversions l ate start 14/ 06 10 l 07/ 10 28 Del a to IFC 
0 

MUDFA Utility diversions INTC's 03/ 06/ 09 19/ 03/ 10 289 
0 

8. DEIAY TO FINISH: Current view on oulpabi lity [analysis of lower and Upper limits of culpabi lity] 

IM Mitigated Period : - 2 wl<s IM Mitigated Period Infra co Rev.3 Period IM mitigated period -2wl<s: notwi thstandini. MUDFA I Utilit ies Issues 
lnfraco Rev.3 Period= +50 wks @ij WA extant, this assessment is considered acheivable on the basi s of 
Lower Limit · 2.CIO ·2.00 ·2.00 ~ ! reasonabl e mi t ieation on the part of lnfraco. 
Uppet limi t 0.00 0.00 0.00 52.00 lnfraco Rev.3 period +50 wks: On the basis that lnfraco can mit igate to 

-2 wks per IM analysis then l nfraco lower limi t restricted to 

anything in excess of-2 w ks. ti e liabihty remains at lower limit of -
2 wks i f lnfraco responsible for a ll i ncreased durations 

2 Note: this was discussed on 3 June 2010. It was noted that while there may have been an issue about an SDS failure to perform; there was also the question of 
agreement between tie and SOS re prioritisation of design packages. 
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1A3 Victoria Dock Entrance Bridge 
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93 

99 

100 

101 

102 

103 

104 

105 

106 

. , .. 
- A. IFC Process 

Planned 

Adu•IIFC 

Dei.y to Tnckform IFC 

Adual Troctform FC 

- B. Key ltlTC's 

- tfTC 263 (BODI to FC) 

HTC 263 (Boot lo lfC) 

Period for supply of Estim•tc 

Oelay to provision of Estimate 

80.13 '1struCOOn issued 

- c. MUDFA / Utiltties 

Planne<l ldUDFA I u1ilY co-.,letion (al:>wing ~ !raco to commence) - . -
Delay 10 1.1UOFA/utilltles completion 

A.ctusl / forecaSJ. MUDFA completion (allowiig lnfraco to comnence) 

- 0. Other Issues: 

(1) Sub-contractor Procurement - not clear may be Crummod< 

(2) WPP- nolsubrited 

(3) DR I DC process - no data 

- (4) FP Licence . delay in execution or licence due to failure lo prove design 

Delay to process ( from FC? to execubon of FP ltcence) 
- f, Construction Penoos 

Rev, 1 duratJon 

Rev.3 Slep 4 Issue 3duratbn 

Rev.3 Step 4 Issue I Mitigated Duration 

:::l 
:: l 

A. IFC Process: Initial IFC issued on time (planned 13/11/08; actual 12/11/08). Subsequent IFC's issued as follows:-

(i) Track form 07 /05/10 in SDS v58. There is no information presently available to inform culpability for delay (see Preamble). It is notable 

however, that the IFC issue date is still in advance of the works to this area. It of itself is unlikely to have been the direct cause of the delay in 

this area (or to the achievement of a Certificate of Sectional Completion for this Section). It should also be noted that this particular Trackform 

IFC would not have been an obstacle to lnfraco's commencement or early progress of bridge works (this has been confirmed by MB). 

Potential delay by SOS/tie; lnfraco - but only to the area (not the Section) [DS advises that integration of BSC trackform proposals into 

structures is entirely a matter for which lnfraco is responsible. This however, is unlikely to have influenced delay to commencement of bridge or 

trackworks in this area. 

B. Key INTC's: From information provided it appears that the lnfraco issued 1 no. INTC in relation to this structure; INTC 263. We are further advised that 

INTC 263 (IFC Drawing Changes - Victoria Dock Entrance Bridge - Section lA) appears to have materially / critically affected lnfraco's ability to 

commence works in accordance with the Rev 01 programme. Details are as follows:-

(i) INTC 263: issued by lnfraco on 15/12/08 (33 days after IFC issue). Estimate should have been submitted on or around 13/01/09. Estimate has 

not yet been submitted by lnfraco. As at 30/04/10 this is 472 days later than permitted by the Contract. Delay by lnfraco. lnfraco culpability 

for time taken to produce Estimate for INTC 230. 

However, an 80.13 Instruct ion was issued by t ie on 19/03/10 instructing lnfraco to proceed with the works covered by that INTC. 

Delay by lnfraco; lnfraco culpability for the protracted time taken to produce an Estimate (which in effect precipitated the need for tie to 

issue the 80.13 in an attempt to maintain progress -see Preamble). 

C. MUD FA I Utilities: Planned completion 13/11/08; actual 18/07 /09, 247 days late. Delay by tie; tie culpability. Note: We are advised that service 

diversions are not yet fully complete. Nevertheless we understand that works are sufficiently complete to enable commencement. These issues are 

however subsumed with delays on and construction periods required for TPB. 

D. Other Issues: 

(i) Sub-Contractor Procurement: No formal sub-contract has been put in place for this structure. It is also not clear whether any informal (LOI) is in 

place for road works in this section. Delay by lnfraco. lnfraco culpability (but due to start date for this structure it will not be critical at present) 

[Note: no details as to sub-contractor in place. Understood that Crummock may be appointed by lnfraco for 1A3 - see lnfraco Period Report 

No.3-1 report to 24/04/10). 

(ii) WPP Process: Not yet submitted (as advised by MB) as no sub-<:ontractor appointed. This could be an obstacle to commencement (but unlikely 

at present). Delay by lnfraco. lnfraco culpability. 

(iii) IDR/IDC process: IDC not yet in place. lnfraco programme of 18/12/09 does not contain details of the IDR / IDC process for this structure. 

lnfraco delay (at present not affecting commencement because this is dependent on TPB). tie may restrict lnfraco access to this area pending 

resolution of the lnfraco IDC certification process. 

(iv) FPA Licence: Not in place until 07 /01/10. We are advised that this delay arose from a failure of SDS (possibly lnfraco to manage SOS?) to 

provide 'Category 2' design calculations for ramp at TPB. SDS subsequently revised design to remove ramps as it could not satisfy FP as to the 

suitability of its original design. This would have been an obstacle to commencement. Delay by SOS (possible material breach - excusable 

under 6S(u)); but possibly lnfraco in failing to manage SOS (no evidence). SOS or lnfraco culpability. Critical nature of this issue is seen in 

Tower Place Bridge. 
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E. Construction Periods: 

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A4 as 01/03/10 to 05/07/11 

respectively. That equates to a period of 70 weeks. 

(i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 3, MB mitigated 

programme and MUDFA I Utility dates listed above. 

Delay to start is therefore forecast to be a range between SO weeks (to 04/08/11) and 79 weeks (to 22/02/12). 

Primary causes of delay to start as follows:-

A. /FC process: no material impact; 

B. INTC's: Delay by lnfraco in the submission of Estimate - (delay of 430 days up to 19/03/10 when tie issued clause 80.13 instruction). Delay 

by lnfraco; lnfraco culpability. No material impact on commencement; 

C. MUDFA I Utilities: Planned completion 13/11/08; actual completion 18/07 /09, 247 days late. Delay by tie; tie culpability. no material 

impact - dependent on TPB; 

D. Other: 

'l> Sub-Contractor procurement: No formal sub-contract in place. Not clear whether any informal (LOI) is in place for works in this section. 

Delay by lnfraco. lnfraco culpability (but due to start date for this structure it will not be critical at present) 

'l> WPP process: Not yet submitted (as advised by MB). Could be an obstacle to commencement in future. Delay by lnfraco. lnfraco 

culpability. Unlikely to have significant impact; 

:l> IDR/IDC process: IDC not yet in place. This was clearly not an obstacle to commencement on Tower Place Bridge. If not resolved prior 

to programmed commencement of VDEB , this may well prove an obstacle given current t ie policy of restricting lnfraco access area 

pending resolution of the lnfraco IDC certification process site wide. 

:l> FPA Licence: Not in place until 07/01/10. Delay arose from failure of SOS (lnfraco?) to provide 'Category 2' design calculations. This 

would have been an obstacle to commencement. Delay by SOS (possible material breach - excusable under 6S(u)); but possibly 

lnfraco in failing to manage SOS (no evidence). SOS or lnfraco culpability. No evidence available as to SDS/lnfraco performance or 

management of process (subject to future audit). 

(ii) Delay to Finish: Issue 3 programme shows an increase of circa 15 weeks over the timescale in Rev.1 programme. Current lnfraco Rev.3 

programme period (working period) considered reasonable by IM. The original Rev.1 programme duration was inserted in respect of a 

'dummy' activity'. 

F. tie position on area availability: 

(i) We are advised that the temporary diversion works required for VDEB were substantively complete on 18/07/09. It is notable however, 

that this work (although substantively complete) remains incomplete as at 30/04/10. (These incomplete works will not be critical until such 

times as the works to Tower Place Bridge are complete). 

G. Conclusion: 

(i) 'Significant' issues/events: This structure is dependent on the commencement and completion of TPB. Delay to actual start is forecast to be 

between 50 and 79 weeks (see table above). In our opinion the main factor was and is the delays to TPB. Running concurrent with TPB delays 

are (a) the INTC process in respect of INTC 263; (b) late completion of MUDFA/utilities; and (c) the late execution of the FP licence. However 

due to the delay on TPB, those matters are not critical to commencement of this structure. 

Increase in duration of 15 weeks appears to be considered reasonable by both IM & MB mitigation exercises. 

(ii) Other concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing; the WPP process & the 

IDR/IDC process) have less of a bearing on the late commencement of this structure. Whilst in isolation these issues may have been critical to 

commencement their significance is considerably diminished by the occurrence of the events in G(i) above. 

(iii) Considerations of dominance: It is the effect of the delays to TPB which materially affects the commencement of this structure. The other 

issues whilst running concurrently occur (at present) sufficiently in advance of the delayed start date such that they do not (presently) pose a 

obstacle to commencement. 

(iv) Criticality: Notwithstanding the above noted commentary on "Considerations of dominance", it does appear however, that issues attaching to 

VDEB are not of themselves critical to Section 1 completion. Clearly, the commencement of VDEB is dependent on the completion of works to 

Tower Place Bridge. 
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H. Current assessment of culpability 

A. DELAY TO START: Current view on culpability (analysi.s of lower and Upper limits of culpability) 

tie culpability lnfraco culpability Poss. SOS culpability 
From lo DiJY> W<,eks Cause From to Days Weeks cause from to Days Weeks 

1. LOWER LIMIT 

Delay; t imesca le from FP to 
80.15 instruction for INTC 

230 B) 

2, UPPER LIMIT 

MUDFA / Util it ies (still not 

07 / 01 10 22/03 10 74 

0 

De lay; from 80.13 
instruction to Rev 3 

10.5 7 commencement dat.e 

100% complete on VDEB) 21/ 01/ 09 20/ 07/ 09 180 25.71 f P licence 
Dela y; from INTC 230 

estimate to 80.15 
instruction (TPB) 

lnfraco Mobi lis-ation (TPB) 

De lay; from 80.13 
instruction to Rev 3 

20/07/ 09 25/ 02/10 no 31.43 commencement date 
25/ 02/10 U / 03/10 25 3.57 

B. DELAY TO FINISH: Current view on culpability [analysis or Lower and Upper limits of culpability] 

IM Mitigated Period= +17 wks IM Mit igated Period lnlraoo Rev.3 Period 

lnfraco Rev.3 Period - +15 wks 
lower limit 
Upper limit 

2.00 
17.00 

0 .00 
15.00 

t~ lnfraro 

0.00 
15.00 

0.00 
15.00 
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151 21.57 IFCon time 10 12/ 08 10/ 1 08 0 
0 0 

21/ 01/09 07/01/ 10 351 50.14 FP licence 21/01/09 07/ 01/10 351 50.14 

19/03/ 10 17/ 08/ 10 151 21.57 0 
0 0 

IM mitigated period +17wks: this is like ly to be BDOI/IFC issues , TM 
revised phasing or resequencing by lnfraco. CU ipabiiity not clear; 
range of possibiliti es· upper / lower lim its recognise extremes of 

liability. (Very much dependent on issues attaching to TPB which is 
the predecessor to commencement of VOES). 

lnfraco Rev.3 period +15 wks: On the basis that lntraco can mitigate 
to 15 weeks per it's analysis then lnfraco lower lim it restricted to 
an~hing in excess of Owks. t ie liabilitV remains at lower limit of 2 

wk.s.tf lnfraco responsibl e tor a ll increased durations 
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1A3 Tower Place Bridge - S17 
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A. IFC Process: Initial IFC issued on time (planned 10/12/08; actual 09/12/08). Subsequent IFC's issued as follows:-

(i) Trackform 07 /OS/10 in SDS v58.. There is no information presently available to inform culpability for delay (see Preamble). It is notable 

however, that as Trackform requires the further integration of lnfraco design there is a responsibility on lnfraco to provide information to SDS 

for incorporation on time. Notwithstanding, it is likely that the late issue of this IFC flows from one or more of the following reasons:-

a. Late issue by SDS (CE under 6S(t)); 
b. A material breach by SDS (a CE under 6S(u)); 
c. A failure of lnfraco to timeously provide the lnfraco Design to SDS (clause 19.19); 
d. A failure of lnfraco in respect of its management of SDS or another breach by lnfraco. 
It should be noted however, that this particular Trackform IFC would not have been an obstacle to lnfraco's commencement or early progress 

of bridge works (this has been confirmed by MB). An issue date of 11/01/10 although late would not appear to have affected the trackwork 

activities in this area, which were due to commence in the Rev.1 programme during June 2010 (this proceeds on the assumption that the 

Track form IFC does not require amendments to the TPB IFC). 

Potent ial delay by SDS/tie; lnfraco - but only to the area (not the Section) [As noted at VDEB above, OS advises that integration of trackform 

proposals into structures is entirely a matter for which lnfraco is responsible. This however, is unlikely to have influenced delay to 

commencement of bridge or trackworks in this area) 

B. Key INTC's: From information provided it appears that the lnfraco issued 3 no. INTC's in relation to this structure; INTC's 139, 230 & 405. We are 

advised that only INTC 230 (Tower Bridge Structure IFC Drawings) appears to have materially/ critically affected lnfraco's ability to commence works in 

accordance with the Rev 01 programme. Details are as follows:-

(i) INTC 230: issued by lnfraco on 11/12/08 (2 days after IFC issue). Estimate should have been submitted on or around 12/01/09. Estimate 

actually submitted by lnfraco on 28/07 /09 i.e. 197 days later than permitted by the Contract. Delay by lnfraco. lnfraco culpability for t ime 

taken to produce Estimate for INTC 230. (MB advises that tie responded with what can now be considered a fairly accurate estimate in 

September '09). 

80.15 Instruction issued by t ie on 25/02/10. 184 days following receipt of Estimate (less 28 days for review & discussion of same). Delay by 

tie; tie culpability for time taken to Issue 80.15 instruction follow Ing receipt of Estimate dated 28/07 /09. 

C. MUDFA / Utilities: Planned completion 10/12/08; actual completion 18/07 /09, 220 days late. Delay by tie; tie culpability. 

D. Other Issues: 

(i) Sub-Contractor Procurement: 28.2 approval process: request submitted 16/06/09; approval granted 14/08/09. Note that this is much later 

than Rev.1 commencement date (21/1/09). However, first LOI (for mobilisation and enabling works) issued by lnfraco on 04/08/08 (i.e. well in 

advance of Rev.1 commencement). Delay by lnfraco. lnfraco culpability. At best likely to be administrative delay by lnfraco in terms of Rev.1 

dates; however, it would be known post 04/08/08 that delay incurred to Bridge due to MUDFA works. Unlikely to have critical/ dominant 

effect. 

(ii) WPP Process: Submitted September 2009 in place for December 2009. This could have been an obstacle to commencement. Delay by lnfraco. 

lnfraco culpability. 
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(iii) IDR/IDC process: IDC not yet in place. This was clearly not an obstacle to commencement as commencement took place on 22/03/10 in 

advance of IDC. See Preamble. 

(iv) FPA Licence: Not in place until 07 /01/10. Advised that delay arose from failure of SDS (lnfraco?) to provide 'Category 2' design calculations for 

ramp at TPB. SDS subsequently revised design to remove ramps as it could not satisfy FP as to suitability of design. This would have been an 

obstacle to commencement. Delay by SDS (possible material breach - excusable under 65(u)); but possibly lnfraco in failing to manage SDS 

(no evidence}. SDS or lnfraco culpability. 

E. Construction Periods: 

(i) Delay to [Actual) Start: The table above refers to various programme dates. Actual start however was 22/03/09. This is 16 weeks earlier than 

lnfraco's Issue 3 programme; and 6 weeks earlier than IM mitigated Issue 3 programme. 

Delay to actual start is therefore 61 weeks (21/01/09 to 22/03/10). 

Primary causes of delay to start as follows:-

A. IFC process: no material impact; 

B. INTC 230: INTC issued on time; significant lnfraco delay to provision of Estimate (197 days late); tie delay (184 days) in dealing with 

Estimate through to 80.15 instruction on 25/2/10. This is the last issue affecting commencement. 

Note: as discussed there may be a hypothetical argument concerning the effect of 'removing' the delay in the provision of the Estimate 

(such that an earlier 80.15 instruction and hence start could have been achieved). However, this does not sit well with the actions of tie in 

relation to the actual date of issue of the 80.15 instruction. To discuss fu rther. 

C. MUDFA I Utilities: Planned completion 10/12/08; actual completion 18/07 /09, 220 days late. Delay by tie; tie culpability. 

D. Other: 

)> Sub-Contractor procurement: First LOI issued in advance of IFC and planned start (although 28.2 process later). Appears to have limited 

impact; 

)> WPP process: Submitted September 2009 in place for December 2009. This could have been an obstacle to commencement. Delay by 

lnfraco. tnfraco culpability. Appears to have limited impact; 

)> IDR/IDC process: IDC not yet in place. This was clearly not an obstacle to commencement as commencement took place on 22/03/10 in 

advance of IDC. 

)> FPA Licence: Not in place until 07/01/10. Delay arose from failure of SDS {lnfraco?) to provide. This would have been an obstacle to 

commencement. MB advises that this delay flows from two issues. The first being SDS I lnfraco failure in the provision of 'Category 2' 

design calculations for TPB; and secondly SDS / lnfraco failure to provide sufficient design information for retaining walls. Delay by SOS 

(possible material breach - excusable under 65(u)); but possibly lnfraco in failing to manage SDS (no evidence). SOS or lnfraco 

culpability. 

(ii) Delay to Finish: No further delay; in fact delay to finish is less than delay to start. That is, duration has been reduced which in turn reduces delay 

to completion of structure. Understood to be contributed to by a reduction in workscope. 

Note: IM mitigated version of Rev.3 Issue 1 programme shows shorter duration than lnfraco Issue 3 programme. 

If earlier actual start of 22/03/09 is factored in, the delay to this structure and this area will be mitigated. The extent of that mitigation however 

will depend on the measures actually adopted by lnfraco. The overall delay to Sectional Completion Date 'C' however remains as previously 

forecast (as delays to 18 & 1C maintain the critical delay to summer 2010 minimum). 

F. tie position on area availability: 

(i) We are advised that the temporary diversion works required for Tower Place Bridge were completed on 18/07 /09. This was followed by the 

removal of fibre optic cables which we understand took a further 6 weeks (approx). This should have facilitated an early September2009 

commencement date for lnfraco works. 

G. Conclusion: 

(i) 'Significant' issues/events: Delay to actual start was 61 weeks. In our opinion there were three main contributory factors, being (a) the INTC 

process in respect of INTC 230; (b) late completion of MUDFA/utilities; and (c) the late execution of the FP licence. Taking those events in 

chronological order:-

MUDFA/utilities diversions were supposed to be completed on 10/12/08 (to facilitate a start on TPB by 21/01/09). Those diversions however 

were not actually completed until circa 18/07 /09. This is tie' s culpability. Running concurrently with this was the late provision by lnfraco of 

the Estimate for INTC 230. That should have been provided by 12/01/09 (earliest) but was actually provided on 28/07 /09. This is a matter for 

which lnfraco is responsible. Both events would have delayed commencement of the structure. Beyond 28/07/09 however, tie's review and 

inaction on the Estimate for INTC 230 ran until 25/02/10 (when the 80.15 instruction was issued). In light of the advice from DLA dated 24 

March 2010, this is a period for which tie bears the responsibility. In addition, the execution of the FP licence is understood to have been 

delayed by SDS such that it was not in place until 07 /01/10. This is either an SDS breach (which would excuse lnfraco of the time) or if caused 

by a failure on the part of lnfraco to manage SDS, it is a matter for which lnfraco bears responsibility. 

(ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing; the WPP process & the IDR/IDC 

process) have less of a bearing on the late commencement of this structure. Whilst in isolation these issues may have been critical to 

commencement their significance is considerably diminished by the occurrence of the events in G(i) above. 
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(iii) Considerations of dominance: Of the three significant events highlighted above, in our opinion neither can be said to be ' the' truly dominant 

delay affecting commencement for the entirety of the period. In relative terms however lnfraco will certainly argue that the late completion 

MUDFA I utilities, and hence the late availability of the working area, will be more dominant (i.e. have more 'causative potency') than its delay 

in the INTC Estimate process. They will also point to the tie delay in respect of INTC 230 - which runs beyond MUDFA I utilities completion. tie 

however may be able to reply by stating that 'but-for' the late submission of the Estimate, the 80.15 instruction could have been issued prior to 

the late completion of MUDFA (even allowing for their delay beyond receipt of the Estimate). That position would render more 'importance' to 

the late provision of the Estimate. That however is rather subjective as one cannot be certain that tie would have issued the 80.15 at an earlier 

date had lnfraco issued its Estimate on time (or earlier than it did). 

The FP licence event is considered to be concurrent up to January 2010. It does however subsequently become 'overtaken' by the period of the 

INTC 230 process (and in particular the late issue of the 80.15 instruction). 

H. Current assessment of culpability 

A. DELAY TO START: Current view on culpability [analysis of Lower an<! Upper limits of culpabi lity) 

tie culpability lnfraco culpability Poss. 505 culpability 

From to Davs Weeks Cause from to Days Wttks Cause from to Days Weeks 

l . LOWER LIMIT 

Delay to est i mate 

Delay; timescale from FP to for INTC230 
80.15 i nstruction for INTC 230 07/01/10 U/03J10 74 10.57 bevond MUDFA 20/07/ 09 

0 

2. UPPER LIMIT 

MUDFA/ Utilit ies 21/01/ fYJ 20/07/fYJ 180 25.71 fP Li<ence 21/01/ fYJ 
Delay; from I NTC 230 est imate 

to 80.15 instruction 20 07/ 09 25/02/10 220 31.43 
lnfraco Mobilisation 25/ 02/ 10 21/03/10 25 3.57 

8. DELAY TO FINISH: Current view on culpability [analysis of l ower and Upper limits of culpabi lity) 

IM Mitigated Period = -29 wks IM Mitigated Period, 
lnf raco Rev.3 Period= -16 wks 

l ower Limit 
Upper Limit 

-23.00 · 29.00 
0.00 0.00 

1A3 Tower Place Bridge - Sl 7 

lnfra<o Rtv.3 Pe.riod 

tie lnfraco 

·29.00 
·13.00 

-16.00 
0.00 

Page3 

28/07/fYJ a 1.14 IFCon t ime 10/12/08 10/12108 0 

0 0 

07/01/10 351 50.14 fP Licence 21/01/09 07/01/10 351 50.14 

0 0 

0 0 

IM mitigated period -29 wks: notwi thstanding MUDfA I Utilit ies issues 

extant, this assessment is consi dered ache lvable on the bas is of 

reasonable mitigation on the part o·t lnfraco. 
lnfraco Rev.3 period - 16 wks: l nfraco clearly accepts the possibilltv for 

mi tigation. Though currently not to the same extent as noted above. 

On the basis however that lnfraco can mit igate to -29 wk.s per IM 
analysts then lnfraco lower limlt restricted to anything in excess of O 

wks. t i e liability rema ins at lower lim it of ·29wks i f lnfraco 

responsible for a ll increased durati ons 
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Task Name 

1A1 Road & tr&ck 

- A. IFC Prooess 

Planne<! (Road; Traci<) 

DelaytolfC 

Aaual ~C 

- B. Key IHTC's 

1- NTC047 

.. mcosa 
+ HTC049 

+ NTC1l7 

+ NTC 311 

80.13 lnstrudion issued h respect or 311 on)y 

- C. MUOFA I Utilities 

Planne<! llUDFAJ uiity C011¥>lebon (al>wilo Infra co to commence) 

Delay lo MUDfAlutilibes completion 

Actual / forecast MUOFA completion (a.lowng lnlraco to corm,ence) 

- 0. Other Issues: 

- (1) Sut>--Oontractor Procurement 

25.2 Request 

25.2App<OVlll 

LOI to McKean of 04'08i08ooe.s not appear 10 cover 1A1 Road & track 
extended LOI issue<! 2519/09 but SCO!>' not clear 

(2) WPP. nor ye1 In place 

(3) IDR / lDC process - not yet 1n place 

(4) Cemetery Wal 

- E. Construction Periods 

Rev .1 duration 

Rev.3 Step 4 Issue 3 <:tuf8tl0n 

Rev.3 Step 4 Issue 1 MJiga:ed Durallon 
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A. IFC Process: The initial IFC was 130 days (or 19 weeks) late; planned date was 25/09/08; the actual was 02/02/09. There is no information presently 
available to inform culpability for delay (see Preamble). Potential reasons include:

Late issue by SDS (at its simplest a CE under 65(t)); 

A material breach by SDS (again at its simplest form a CE under 65(u)); 
A failure of lnfraco to provide the lnfraco Design to SDS (clause 19.19 refers); 

A tie Change; 

A failure of lnfraco in respect of its management of SDS or another breach by lnfraco (e.g. failure to properly manage the CEC/NR interface); 
• A requirement of CEC/NR for which tie will bear responsibility. 
Note: DS advises "late submission of TAA package followed by length of time needed to incorporate CEC comments due to poor I incomplete design". DS 
has further advised that on the basis of further IFC availability and approval dates - delay by SDS exists but in his opinion it is due to lnfraco failing to 
manage the process. In our opinion this would clearly have an impact on culpability for this issue (requires audit or further investigation). Delay by 
SDS, SDS /tie or lnfraco? 

B. Key INTC's: From the information provided it appears that lnfraco issued 6 No. INTC's against this area. INTC's 047, 056, 049, 086, 137 & 311 refer 
[Complete data on INTC' s awaited]. Details as follows:-
(i) INTC 047: issued 04/07/08; Estimate due 30/07/08; No Estimate provided by lnfraco. Delay by lnfraco. 

(ii) INTC 056: issued 29/07/08; Estimate due 22/08/08; No Estimate provided by lnfraco. Delay by lnfraco. 

(iii) INTC 049: issued 24/06/08; Estimate due 18/07 /08; An Estimate was provided by lnfraco on 30/07 /09 (377 days late). Delay by lnfraco. 

(iv) INTC 137: issued 08/10/08; Estimate due 03/11/08; No Estimate provided by lnfraco. Delay by lnfraco. 

(v) INTC 311: issued 22/05/09; Estimate due 17 /06/09; No Estimate provided by lnfraco. Delay by lnfraco. 

An 80.13 instruction was issued by tie on 19/03/10 in respect of INTC 311 only (as this appears to be a key INTC in terms of facilitating commencement). 

C. MUOFA I Utilities: Planned completion 31/10/08; Forecast as at 30/04/10 was 06/12/10 - now forecast completion is end of February 2011 on 

Constitution Street ch 2600 - 2700. We are advised by tie PM staff that this is not sufficient however, to facilitate meaningful commencement on this 

section of the works. Meaningful commencement is dependent on MUOFA I Utilities completion to Victoria Bridge East Side to Baltic Street ch 1700 -

2300; that is forecast to complete on 06/12/10 (as forecast at 30/04/10). 

Delay by tie; tie culpability. 

0. Other Issues: 

(i) Sub-Contractor Procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal (LOI) is in 

place for road works in this section. LOI to McKean of 04/08/08 does not appear to cover lAl Road & track; extended LOI issued 25/9/09 but 

scope not clear [subject to future tie audit]. Delay by lnfraco. lnfraco culpability. 

(ii) WPP Process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. 

(iii) IDR/IDC process: IDC not yet in place. lnfraco programme of 18/12/09 shows this as being forecast to be in place by 15/01/10; but not yet in 

place. Delay by lnfraco. lnfraco culpability. 

(iv) Cemetery Wall: Cemetery used to extend across Constitution Street. As a consequence, there are Archaeological and Historic Scotland issues 

governing the requirement to move skeletons displaced by the tram works. Given the intricacies attaching to these works the potential for 

further delays exist. We are advised that any works extending beyond August I September 2010 are likely to have a critical impact on works to 

18. 
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E. Const ruction Periods: 

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A as 01/03/10 to OS/03/12 

respectively. That equates to an overall period of 105 weeks (but is not comparable with the above 1A1 split). 

(i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 1, MB mitigated 

programme and MUDFA I Utility dates listed above. 

Delay to start is therefore forecast to be 54 weeks (06/12/10) in terms of both the Rev.3 and IM Rev.3 mitigation programmes. MB mitigat ion 

exercise shows immediate commencement [albeit now outdated]. 

Primary causes of delay to start as follows:-

A. IFC process: The initial IFC was 198 days (or 28 weeks) late; planned date was 25/09/08; the actual was 02/02/09. There is no information 

presently available to inform culpability for delay. Unless there is proof of lnfraco breach, it will be a CE under either 65(t) or (u ). 

B. INTC's: Lengthy delays by lnfraco in the submission of Estimates. Delay at least up to 19/03/10 when tie issued clause 80.13 instruction. 

C. MUDFA I Utilities: Planned completion 31/10/08. Partial completion at Constitution Street ch 2600 - 2700 as at 31/05/10; further release 

of areas as at 06/12/10. We understand this is the area required to make meaningful progress. Delay by tie; tie culpability. 

0. Other: 

> Sub-Contractor procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal 

(LOI) is in place for road works in this section. Delay by lnfraco. lnfraco culpability. Effect of this is not clear - it could be a hindrance 

to progress - but details not available to establish scope of work under McKean LOI. Without evidence to the contrary lnfraco may be 

able to argue 'just-in time' procurement I authorisation. 

> WPP process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by lnfraco. lnfraco 

culpability. Unlikely to have significant impact; 

> IDR/IDC process: IDC not yet in place. (tie's ability to stop work from commencing on this basis is not clear - see Preamble). 

> Cemetery Wall: Works yet to commence. This could be an obstacle to commencement on 18 Road & Track if incomplete as at 

September 2010. If incomplete as at the forecasted completion of MUDFA I Utilities works i.e. 06/12/10, this will impact on the 

meaningful commencement of works to lAl Road & Track. Potentfal future delay by tie; tie culpability. 

(ii) Delay to Finish: The Issue 3 programme shows an increase of circa 51 weeks over timescale in Rev. l programme (majority of increase 

understood to be as a result of full-depth construction issue). IM mitigated view of Issue 3 also shows an increased duration of 22 weeks over 

the Rev.1 programme period (albeit 35 weeks shorter than lnfraco's proposed Issue 3 programme). 

MB mitigation proposal also has shorter duration than Issue 3. Discuss how this is to be pursued with/ instructed to lnfraco. 

F. tie position on area availability: 

(i) Refer to response (C) above re MUDFA dates (available from 06/12/10). 

G. Conclusion: 

(i) 'Significant' issues/events: In our opinion there were three main contributory factors, being (a) the IFC process; (b) the INTC process in respect 

of INTC's 264, 292 & 473; and (c) late completion of MUDFA/utilities. Taking those events in chronological order:-

The IFC should have been issued on 25/09/08; it was actually issued on 02/02/09 (130 days late). MUDFA/utilit ies diversions were planned to 

be completed on 31/10/08 (to facilitate a start on lAl Road & track on 25/11/09). Those diversions however are not forecast to complete until 

06/12/10. This is tie's culpability. Running concurrently with this was the late provision by lnfraco of the Estimates for INTC's 047, 056, 049, 

137 & 311. Those Estimates have yet to be provided. This is a matter for which lnfraco is responsible. Delay measured to 19/03/10 for INTC 

311 (when clause 80.13 instruction issued). Each of those events (i.e. IFC, MUDFA, INTC's) could have delayed commencement in this area. 

The IDC process could also be a contributing factor if lnfraco has failed I fails to adhere to a contractual process (but tie's ability to stop work 

from commencing on this basis is not clear - see Preamble). 

(ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing and the WPP process) have less 

of a bearing on the late commencement of this area. Whilst in isolation these issues may have been critical to commencement their significance 

is considerably diminished by the occurrence of the events in G(i) above. 

(iii) Considerations of dominance: availability of design and work areas are both equally important in terms of ability to commence. That said, if 

contemporaneously lnfraco and SOS knew that the utilities diversions were significantly delayed, such that they did not have to progress the 

design in accordance with the original programme, then the works area availability (due to MUDFA I utility delays) will have more causative 

significance. See previous comments re potential lnfraco argument that the late completion MUDFA I utilities, and hence the late availability of 

the working area, will be more dominant (i.e. have more 'causative potency') than its delays which would / could have been overcome in 

accordance with the original programme had it been necessary. 

As such, in our opinion the delay to the MUDFA/utility works in lAl Road & Track is the dominant/ critical factor affecting commencement and hence 

completion in this intermediate section. 
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H. Current assessment of cu lpability 

A. DELAY TO START: current view on oulpability [analysis of lower ill1<I Upper Limits of culpability] 

tie culpability lnlraco culpability Poss. sos culpability 
From to Days Weeks C.aus.e From to Days Weeks Cause From to Days Weeks 

1. LOWER UMl1 

MUOF A/ Utilit ies 25/11/09 06/12/10 0 Delay to IFC 25/09/ 03 02/02/09 130 
0 0 

2. UPPER LIMIT 

MUOFA Utilit ies 

0 

B. DELAY TO FINISH: CUrrecnt view on culpability (analysis of lower and Upper Limits of culpability] 

IM Mitigated Period= •22 wks IM Mitigated Period lntroco Rev,3 Period IM mitigated period •22wks: th is is likel y to be BDDI/IFC issues and TM 

lnfraco Rev.3 Period= +~7 wks 

Lower limit 
Upper Limit 

lAl Road & Track 

0.00 

22.00 

0.00 

22.00 

ti~ lnfrac.o 

0 .00 

22.00 
29.00 

51.00 

Page3 

revised phas me. CU ipabiiity not clear; ranlle of possibilities· upper/ 

lower limits recognise extremes of liability. 
lnfraco Rev.3 period +51 wks: On the basis that lnfraco can mit igate to 22 

wks per IM analysis then lnfraco lower limit restriaed to anVthing in 

excess of 22 wks. t ie liability remains at lower limi t of O wks i! lnfraco 

responsible for alt increased durations 
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18 Road & Track 

TaU:Name 

I 1R ROA() A TRAC:K 

182 - A. lfC Proc::e.ss 

OclaytolFC 

-•ctua.1 - Fnt Roads 

,Arietual - Firs! Tract 

Delay to cub1equ1nt LFC-c ror Roads 
lt.8-- FC 'Re, 1' for Rom ___,_ 

189 FC "Re,1 2' for RMOS 

190 - 8. Key INTC's 

- INTC 240 

- C. MUOFA t Utillttcs 

199 Planned l,1UDFA I utilty compleibn (a.lowiig hfraco to c::ommence) 

~ Oe.layto fAllOl'AfmllllleS 

201 Actual ! Fo,eca11 MUCf"A co~n (11>w110 lntraco lo conrnenc.) 

zos" 
206 

~ 
206 

209 

~ 
211 

212 

213 
214 ___,_ 
Z1 S 

216 

- O. Other fssues: 

- (1)5'1t>-eoolt8ClotProet1remcnt-noty«l bpl3oc 
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A. IFC Process: Initial IFC was 9.5 weeks late (planned 07 /07 /08; actual 11/09/08). This IFC was not issued as 1 no. IFC, it was divided into 2no. separate 

IFC's, addressing Roads and Track separately. Subsequent IFC's issued as follows:-

(i) 'Rev 1' Roads (20/02/09) & Rev '2' Roads (21/09/09). There is no information presently available to inform culpability for delay to the foregoing 

(see Preamble). It is notable however, that as Track form and Roads requires the further integration of lnfraco design there is a responsibility on 

lnfraco to provide information to SDS for incorporation on time. Potential reasons for the late issue of IFC's to this area include:-

• Late issue by SDS (CE under 65(t)); 
A material breach by SDS (a CE under 6S(u)); 
A failure of lnfraco to timeously provide the lnfraco Design to SDS (clause 19.19); 

A failure of lnfraco in respect of its management of SDS or another breach by lnfraco. 
lnfraco commenced some works on or around October 2008. This would indicate that this commencement was influenced by the late ' First 

Road & First Track' IFC's issues - but works appear to have been stopped because of the effect of the incomplete MUDFA I utility works. 

Comments flowing from meeting at Edinburgh Park on 03/06/10 suggest that questions exist as to the completeness of IFC's issued against this 

area. It is notable however that the later 'Rev 1 & Rev 2' Road's IFC's were clearly ill!.! an obstacle to lnfraco's commencement or early progress 

on 18 Road & Track. (This however is a matter which requires further investigation. This investigation should also examine the possibility that 

the 'First Track' IFC issued on 11/09/08 was potentially an alignment drawing not track as labelled). 

Potential delay by SOS/tie; lnfraco 

8. Key INTC's: From the information provided it appears that lnfraco issued around 48 no. INTC's against this area [Complete data on INTC's awaited). 

There is insufficient information available at present to establish which INTC's are significant. The only INTC which was identified as having the 

potential to cause delay to commencement or progress was INTC 240. It is noted however that ell of the foregoing were the subject of an 80.13 

inst ruction issued to lnfraco on 19/03/10. As such, notwithstanding lnfraco delay in provision of Estimates, on the assumption that lnfraco complies 

with that instruction, these INTC's should not provide an obstacle to commencement or progress. 

C. MUDFA / Ut ilities: Planned completion 01/08/08. MUDFA I utilities works are partially complete on Leith Walk: Southbound Carriageway (ch 900 -

150). However current advice is that commencement I subsequent progress on this section of the works is dependent on forecast MUDFA I utilities 

completions as follows:-

(i) Leith walk: Foot of the Walk to Jane Street was forecast as 30/04/10 (now appears likely to be July 2010) Delay by tie; t ie culpability 

(ii) Leith Walk: Jane Street to McDonald Road was forecast as 05/07/10 (now appears likely to be September 2010) Delay by tie; tie culpability 

Original, tie PM advice was that meaningful material commencement could not be made until S July 2010. However at meeting held at Edinburgh Park 

on 03/06/10, PD was of the opinion that lnfraco cou ld have commenced works in the Section of 18 running from Leith Walk to Jane Street on or around 

12/03/09. That being the case, lnfraco culpability would attach to its delay in reacting to this workface availability. Cautionary Note: to what extent a 

start on that date would reduce the overall period of works after all utility diversions had been completed is somewhat subjective. As such, caution 

should be exercised when I if arguing that lnfraco is responsible for delays post 12/03/09. 

D. Other Issues: 

(i) Sub-Contractor Procurement: Understood that Crummock may be appointed by lnfraco for 18 - see tie audit and lnfraco Period Report No.3-1 

report to 24/04/10. No sub-contract yet in place. Not clear if LOI issued covering this work or area. Subject to further tie audit. Delay by 

lnfraco. lnfraco culpability. The significance of this issue will increase on completion of utility issues cited as obstacles to lnfraco 

commencement .. 
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(ii) WPP Process: Not yet submitted. This could be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. Again, the significance of 

this issue will increase as the 5 July 2010 nears. 

(iii) IDR/IDC process: Not yet in place. lnfraco letter /programme of 18/12/09 identifies the requirement for 11 separate IDR/IDC's. Only 6 are shown 

in that programme. It is highly unlikely that lnfraco will be permitted by tie to commence without this paperwork in place. This may merit 

further discussion. Delay by lnfraco. lnfraco culpability. 

(iv) Cemetery Wall: The original cemetery extended into Constitution Street. As a consequence there are Archaeological and Historic Scotland 

issues governing the requirement to move skeletons displaced by the tram works. Given the intricacies attaching to these works, the potential 

for further delays exist. Although this workscope is outwith intermediate section 18, the impact of this work extending beyond August I 
September 2010 is likely to have a consequential impact on TM requirements on 18 Road & Track works. No current delay (but potential to 

cause delay). 

(v) Gas Main (Jane Street I Manderston Street): We have been advised that this is an issue which has not yet been discussed with lnfraco. The 

current position is that if SDS design proposals do not meet SGN's requirements/aspirations, the potential exists for further substantive delays. 

At best this issue will rely on reasonable mitigation on the part of lnfraco. This could therefore be an obstacle to future progress. No current 

delay (but potent ial t o cause delay) 

(vi) Leith Walk Railway Bridge: SDS culpability exists in regard to progress of design with respect to trackform design. Shallow depth issues also exist 

which SDS have failed to address timeously. 

E. Construction Periods: 

(i) Delay to Start: The table above refers to various programme dates. Both the Issue 3 and IM mitigated programme use the same projected start 

date ofOS/07/10. This was the same date that the PM's considered meaningful progress could be made. We are advised however that earlier 

commencement could have been made in relation to the outbound carriageway chainages 100 - 300 and 600 - 900 on or around 12/03/09. 

That is to say, the delays to MUDFA I utility works have dictated and are dictating the commencement date. The delay to start is therefore 

forecast to be circa 100 weeks. Primary causes of delay to start as follows:-

A. IFC process: The initial IFC was 9.5 weeks late; planned date was 07 /07 /08; the actual was 11/09/08. Subsequent revisions to the 'Roads' 

IFC were issued on 20/02/09 & 21/09/09. It is unclear as to whether these revisions would have been material to commencement 

(certainly (re)commencement was actually delayed by utility works beyond those later IFC dates). There is no information presently 

available to inform culpability for delay to these subsequent IFC's. Unless there is proof of lnfraco breach, this could be a CE under either 

65(t) or (u). 

B. INTC's: see comments above. [Complete data on INTC's awaited]. Notwithstanding lnfraco delay in provision of Estimates, on the 

assumption that lnfraco complies with that instruction, these INTC's should not provide an obstacle to commencement or progress. 

C. MUDFA I Utilities: Planned completion 01/08/08. Partial availability on Leith Walk: Southbound Carriageway (ch 900-150); further release 

of areas as at 30/04/10 & 05/07 /10. tie PM advice is that meaningful commencement cannot be made until 5 July 2010. Delay by tie; tie 

culpability. 

D. Other: 

> Sub-Contractor procurement: Understood that Crummock may be appointed by lnfraco for 18 - see tie audit and lnfraco Period Report 

No.3-1 report to 24/04/10. No sub-contract yet in place. Not clear if LOI issued covering this work or area. Subject to further tie audit. 

Delay by lnfraco. lnfraco culpability. The significance of this issue will increase as the 05/07 /10 nears. 

> WPP process: Not yet in place. This could be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. Unlikely to have 

significant impact if in place on time for commencement; 

> IDR/IDC process: yet in place. lnfraco letter of 18/12/09 identifies the requirement for 11 separate IDR/IDC's. Only 6 are shown in that 

programme. It is not clear whether lnfraco will be permitted by tie to commence without this paperwork in place (tie's ability to stop 

work from commencing on this basis is not clear - see Preamble) Delay by lnfraco; lnfraco culpability. 

);,. Other potent ial obstacles to commencement / progress: Cemetery wall; Gas main at Manderston Street & Jane Street; utility works to 

ch.1700 to 2100 (Section lAl Constitution Street) affecting TM. 

(ii) Delay to Finish: Issue 3 programme shows an increase of circa 32 weeks over the timescale in Rev.1 programme (majority of increase 

understood to be as a result of full-depth construction issue). IM mitigated view of Issue 3 shows a slight reduction in duration of 6 weeks to 

the Rev.l programme. 

There is presently no justification for the increased Rev.3 duration. 

F. t ie position on area availability: 

(i) Despite current I earlier availability on Leith Walk (outbound carriageway chainages 100 - 300 and 600 - 900), we are currently advised that 

lnfraco have to date declined to commence works on 18 Road & Track until fill MUDFA / Utilities issues are completed. These works conclude 

on Leith Walk: Jane Street to McDonald Road on or around 05/07/10. Delay by tie; tie culpability For initial MUDFA I Utility delays. lnfraco 

culpability would appear to exist with respect to its delayed reaction to the above noted workface availability on or around 12/03/09. 

(Cautionary Note: the reasonableness of that tie position will however have to be established. That is to say, to what extent a start on that date 

would reduce the overall period of works after all utility diversions had been completed is somewhat subjective. As such, caution should be 

exercised when I if arguing that lnfraco is responsible for delays post 12/03/09). 

G. Conclusion: 

(i) 'Significant' issues/events: In our opinion there were three main contributory factors, being (a) the IFC process; (b) the INTC process; and (c) 

late completion of MUDFA/utilities. Taking those events in chronological order:-
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The IFC was programmed to be issued on 07 /07 /08; the first IFC was actually issued on 11/09/08 (9.5 weeks late). This appears to have 

facilitated commencement in this area. This is either a CE under 65(t) (or possibly a failure by lnfraco to manage SDS). Subsequent revisions 

were issued on 20/02/09 & 21/09/09 - those revisions however were issued after lnfraco had stopped work in this area (and did not of 

themselves facilitate a restart). MUDFA/utilities diversions were supposed to be completed on 01/08/08 (to facilitate a start on 18 on 

05/08/08). Those diversions however are forecast to be sufficiently complete suffice to allow re-commencement on 05/07/10. This is tie's 

culpability. 

The IDR/IDC process may also be a contributing factor affecting commencement (but tie's ability to stop work from commencing on this basis is 

not clear). 

(ii) Concurrent issues: In our opinion the other events detailed above (i.e. the sub-contractor procurement timing and the WPP process) have less 

of a bearing on the late commencement of this area. This is evident from the actual (partial) commencement in October 2008. Whilst in 

isolation these issues may have been critical to commencement, their significance is considerably diminished by the occurrence of the events in 

G(i) above. They may however become more significant in the lead up to the area availability in July 2010. 

(iii) Considerations of dominance: availability of design and work areas are both equally important in terms of ability to commence. The late issue 

of the first IFC in this area does appear to have affected commencement. That said, if contemporaneously lnfraco and SDS knew that the 

utilities diversions were significantly delayed, such that they did not have to progress the design in accordance with the original programme, 

then the works area availability will have more causative significance. We understand that an instruction was issued by tie (post Christmas 

2008 embargo; INTC 250) such that lnfraco was instructed not to work in 18 until further instructed by tie. As a minimum that would appear to 

restrict access up to partial availability on Leith Walk: Southbound Carriageway (ch 900 - 150). See also previous comments re potential lnfraco 

argument that the late completion MUDFA I utilities, and hence the late availability of the working area, will be more dominant (i.e. have more 

'causative potency') than its delays which would I could have been overcome in accordance with the original programme had it been necessary. 

As such, in our opinion the delay to the MUDFA/utility works in 18 Road & Track is the dominant I critical factor affecting commencement and hence 

completion in this intermediate section. 

H. Current assessment of culpability 

A. DELAY TO START: current view on culpabi litY [analysis of tower an<I Upper Limits of culpability) 

tie culpability lnlraco culpability Poss. sos culpabilitY 

From to Days Weeks Cause from to Days Weeks Cause From to Days Weeks 

1. LOWER LIMIT 

M UDFA / Utilit ies OS/ 08/ 08 12/03/09 219 0 Delay to 1st I FC 07/07/ 08 11/ 09/ 08 66 

0 0 0 

2. UPPER LIMIT 

MUOFA/ Ut ilit ies 05/ 08/ 08 05/ 07 / 10 699 Poss. Late start l~/03/ 09 05/ 07 / 10 480 Oelav to l ast IFC 07/07/ 08 21/ 09/ 09 441 
0 0 0 

8. DELAY TO nNISH: current view on culpabilitY [analysis of Lower an<I Upper Limits of cutpabilitYJ 

IM Mitigated Period ; 0 6 wks IM Mitigated Period 

lnfraco Rev.3 Pi,riod: +32 wk 

lower Limit 

Upper limit 

18 Road & Track 

·6.00 

0.00 

-6.00 

0.00 

lnfraco R@v.3 Period 

tie Infra«> 

-6.00 

0.00 

32.00 

98.00 

Page3 

IM mitigated period -6 wks: notwi thstanding MUOFA/ Utilities is sue s extant, 

this assessment is cons idered acheiYable on the bas is of reasonabl e 

miti11ation on the part of lnfraco. 

lnfraco Rev.3, period +32 wks: On the basis that lnf raco can mit igate to -&wks 

per IM analysis then lnfraco lower limit restricted to anl'{hing i n excess of · 

6 wks. t i e liabilitV remains at lower lim it of ·&Viks i i lnfraco responsible 

for a ll increased durations 
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A. IFC Process: Initial IFC is currently 74 weeks late (planned 25/11/08; as at 30/04/10 the actual IFC is yet to be issued). OS advises that " .. . design not 

yet approved and still subject to change". OS also advised that the " ... current design parameters were instructed by CEC and revised design parameters 

now being instructed - mainly to allow Picordy Place to function in traffic flow terms but also to take account of potential Henderson Global {St James 

Quarter)". From the above we understand that there are two concurrent issues. The first is that the SOS design is incomplete or not satisfactory to 

CEC. However the second issue (Henderson Global I StJames Quarter) is outwith lnfraco control. From discussion with OS, this appears to be the main 

issue delaying completion of the design in this area. Further information provided by DS on 02/06/10 states that " .... delay for 1C2 Roads is attributable 

to CEC (and thus tie} except for any time where we can substantiate unreasonably slow progress by SOS I SSC, eg period taken to produce design 

estimates. SOS design unsatisfactory to CEC is a red herring because CEC instructed the constraints that give rise to unsatisfactory traffic impacts and 

CEC has hod to relax those constraints to try to find an acceptable design". It is therefore likely that the late issue of this IFC flows from one or more of 

the following possibilities:· 

J. Late issue by SDS (in its simplest form a CE under 65(t)- which may in turn permit the application of clause 65.12.2); 
J. A material breach by SDS (again in its simplest form a CE under 65(u) - which may in turn permit the application of clause 65.13); 
J. A failure of lnfraco to provide the lnfraco Design to SOS in accordance with the Consents Programme and Schedule. Part 14 (clause 19.19 

refers); 
J. A tie Change; 
J. A failure of lnfraco in respect of its management of SDS or another breach by lnfraco (e.g. failure to properly manage the CEC interface); 
J. A requirement of CEC for which tie will bear responsibility; 
Delay by SOS, SOS /tie or lnfraco? As a minimum however, it is expected that lnfraco will be excused the time for this delay due to CEC indecision 

concerning Henderson Global (St James Quarter) design requirements. 

B. Key INTC's: From the information provided it appears that lnfraco issued around 13 no. INTC' s against this area (Complete data on INTC's awaited]. Of 
those INTC's 2No. are known to have TCO issued against them (INTC's 91 & 169). Beyond that however, there is insufficient information available at 
present to establish which INTC's are significant. That said, it is noted that 7 No. of the foregoing were the subject of an 80.13 instruction issued to 
lnfraco on 19/03/10. As such, notwithstanding lnfraco delay in provision of Estimates, on the assumption that lnfraco complies with that instruction, 
these INTC's should not provide an obstacle to commencement or progress. In respect of the remainder, the obligation remains with lnfraco to provide 
Estimates (which are overdue in terms of Clause 80 timescales). 

C. MUDFA / Utilities: Planned completion was 31/10/08. MUDFA I Utilities are forecast to complete at Broughton Street Junction on 24/06/10. 

Meaningful commencement is dependent on MUDFA / Utilities completion on York Place I Elder Street to North St Andrews Square and Picardy Place 

to York Place on 18/ 07 / 10. Delay by tie; tie culpability 

D. Other Issues: 

(i) Sub-Contractor Procurement: Understood that lnfraco has verbally advised that they are not sure how much work they will self-deliver and 

how much they may sub-contract. No sub-contract yet in place. Not clear if LOI issued covering this work or area. Subject to further tie audit. 

Delay by lnfraco. lnfraco culpability. The significance of this issue will increase as the 06/09/10 nears (this is the earliest date of 

commencement in this area between Issue 3 and IM mitigated programme). 

(ii) WPP Process: Not yet submitted. This could be an obstacle to commencement. Delay by lnfraco. lnfraco culpability. Again, the significance of 

this issue will increase as the 06/09/10 nears. 

(iii) IDR/ IDC process: Not yet in place. lnfraco letter / programme of 18/12/09 identifies the requirement for 12 separate IDR/IDC's. Only 6 are 

shown in that programme. It is not clear whether lnfraco will be permitted by tie to commence without this paperwork in place. Delay by 

lnfraco. lnfraco culpability. 
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