
Strictly Confidential FOISA exempt- DRAFT UPDATED 9 JUNE 2010 
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TERMINATION NOTICE 
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1. CLAUSE 34.1 AND CLAUSE 80.13 - INFRACO BREACH OF OBLIGATIONS TO COMPLY WITH 
INSTRUCTIONS AND TO PROGRESS THE WORKS 

1.1 The lnfraco has breached its obligation under Clause 34.1 of the lnfraco Contract to comply 
with and adhere strictly to instructions given by tie and tie's Representative in relation to 
the construction and completion of the lnfraco Works in accordance with the lnfraco 
Contract. 

1.2 tie has given clear written instructions in relation to commencing, continuing with and/or 
progressing the lnfraco Works. tie has given clear written instructions in relation. to the 
provision of Deliverables (pertinent information and documentation) which is Criti.cal for 
satisfying requirements such as Design assurance, works programming and sequehc:ing, Best 
Value delivery, safety and performance security in relation to the lnfraco's responsibilities 
under the lnfraco Contract. 

1.3 The lnfraco has failed to comply with tie's instructions, has ignoredth� instructions, or has 
responded with a contractually flawed argument as to why it wilF not comply with the 
instruction. 

1.4 The lnfraco's breach of its obligation to comply 11Vith the clieht's instructions, and the 
lnfraco's actions and lack of action, directly materially arid adversely affects the carrying out 
and completion of the lnfraco Works and amount to an linauthorised suspension of the 
progress of the lnfraco Works for more than 15 Bu.siness Days. 

1.5 Example: Permit to Commence Works -.Secti9n ld (On-Street Works at Haymarket) 

1.5.1 The lnfraco has faileciJo fomply with tie's express instruction delivered on 8 
April 2010 to provicle tie M/iththe necessary Deliverables in order that tie may 
consider issuing a P�rmit to Commence Works in accordance with the lnfraco 
Contract for S�ction 1cl(on-street works at Haymarket). This breach has been 
previously notffied to the lnfraco by tie and a response has been pressed for. As 
at the date of this Remediable Termination Notice, the lnfraco has not provided 
these Deliverables. 

1.5.2 tie's instructions were given in accordance with the terms of the lnfraco 
Contra.ct. Providing these Deliverables in compliance with the instruction would 
not place the lnfraco in breach of any term of the Infra co Contract. 

failure to comply with the instruction and the failure to provide the 
information prevents tie from issuing a Permit to Commence Works. The 
lnfraco's refusal to comply with the instruction and the failure to provide the 
information means that the lnfraco Works are not being progressed with due 
expedition, constituting breach by way of adverse effect on the carrying out and 
completion of the lnfraco Works. 

1.5.4 [lnfraco Reply letter 5980, dated 10 June 2010] 

1.6 Example: Section SA 

1.6.1 tie letter dated 9 June 2010 (ref: INF CORR 5269/DM - tie has instructed the 
lnfraco to proceed with the Works [DLAP: we don't have a copy of this letter -
have requested from Susan] 
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1.6.2 lnfraco letter dated 26 May 2010 (ref:25.l.201/MRH/5793) - *** 

1.7 Example: Section 7 and Depot Works 

1.7.1 tie letter dated 4 June 2010 (ref: INF CORR 5272/DM and 5273/DM - tie has 
instructed the lnfraco to proceed with the Works [DLAP: we don't have a copy of 
this letter] 

1.7.2 [lnfraco letter ref 5978, dated 10 June 2010] 

1.8 Example: Section lA - Tower Place Bridge 

1.8.1 [couple of letters in file (7 May 2010) - asked tie for update as to wt11ett1erth1ese 
are examples or not] 

1.9 Example: Section lA - Retaining Wall at Lindsay Road 

1.9.1 couple of letters in file (7 May 2010) - asked tie for 11n,rt;;it:p tis 

are examples or not 

Further information 

The items which tie requested re Section ld include: 

• The Residual Risk Register; 

• The lnfraco's Risk assessment; 

• Health & Safety Plan; 

• A programme; and 

• Details of thelnfracd's resource and logistics plan and programme. 

tie instructed.t
hftnfraco for this information on 8 April 2010 {letter ref: INF CORR 4736}. The lnfraco 

respondedfjy le(tetdated 29 April 2010 (ref: 5564} making a clear declaration that it was not (at that 
time)qgreeing tocomply with tie's instruction. Around 40 Business Days passed and the lnfraco still 
did.not comply with this instruction. Therefore, tie wrote to the lnfraco on 24 May 2010 {letter ref: 
5133)po#fying the lnfraco of this breach. As at the date of this Remedial Termination Notice, the 
lnfracdhad continued to fail to provide the Deliverables asked for by tie on 8 April 1010. 

Insofar as this information may be regarded as 'further information", the lnfraco is obliged to submit 
it in accordance with Clause 5.1 of Part A of Schedule Part 14 (Design Review Procedure), which was 
explained to the lnfraco by tie in tie's letter of 24 May 2010. 

�ypportinq Documentation 

- set of correspondence on this topic from 12 February 2010 - 24 May 2010 (including letters named 
above) 
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1.10 The lnfraco has breached its obligation to comply with tie's instructions to commence 
work in respect of tie Changes before being in receipt of a tie Change Order where tie has 
directed the lnfraco to commence that work in accordance with Clause 80.13. 

1.11 The lnfraco has refused repeatedly to proceed with tie's direction to commence work which 
is subject to an lnfraco Notice of tie Change ("INTC"), other than in circumstances of Clause 
80.15 (where the matter is referred to DRP). 

1.12 The lnfraco has refused repeatedly to proceed with such directions in cases where the INTC 
does not affect the scope or nature of the works. The lnfraco has failed to comply with 
directions to commence works in cases where the INTC is not disputed. The lnfr<1co has 
failed to comply with directions to commence works in cases where tie is awaiting an 
Estimate from the lnfraco or where the Estimate has been significantly overvaltJ.ed qr where 

1.13 

the Estimate has not yet been agreed (see below at section ***). 

tie recognises that, on 21 May 2010 (letter ref: 25.1.201/KDR/5763), 
DRP one of the Notified Departures in relation to which it is reftls[hg 

referred to 

direction to commence work, including the question whether or notJi.eis entitled to issue to 
the lnfraco an instruction under clause 80.13 or 34.1 to commence, carry out or complete 
the works which are subject to a disputed elementof the INTC in question (INTC 109, in 
relation to the introduction of permanent/sacrificial sheet piling). This question will be 
determined in due course, but, in any case, it does not affect the position with regard to the 
lnfraco's failure to comply with tie's instructiorisang directions to commence works where 
the INTC is not disputed. 

1.14 The lnfraco's insistence on refusing tOcommel'lce work without agreement of the valuation 
of the work required by reasqn bf a claimed INTC is not consistent with the lnfraco's 
obligations under the lnfraco Contract. 

1.15 The lnfraco's arguments on this pdiht have changed throughout the course of the lnfraco 
Contract. Originally, the lnfr<1co recognised that tie was entitled to make a direction to the 
lnfraco to proceed with works prior to a Change Order being issued. For example, in earlier 
correspondence (e.g. lnfraco letter 25.1.201/MRH/675, dated 14 October 2008 and lnfraco 
letter 25.1.201/MRH/864, dated 6 November 2008), the lnfraco stated "As required by 
Clause 80.13 bf.the lnfraco Contract we shall not commence work in respect of this tie 
Change Until instructed through receipt of a tie Change Order unless you direct us 
other\l\lisel', recognising the ability under Clause 80.13 for tie to direct the lnfraco to 
commenceWork. 

1.16 In the lnfraco's letter of 3 March 2010 (ref: 03032010.1), the lnfraco stated that it is not 
ignoring instructions under Clause 80, but adds that "in doing so" (i.e. ignoring instructions) 
the lnfraco is not in breach of Clause 80 as the lnfraco is "forbidden" to act on tie's 
instruction to proceed with alleged changes prior to there being a finalised tie Change Order. 
This is disingenuous. The lnfraco is not "forbidden" by tie to proceed with these works 
(quite the contrary: tie is pressing the lnfraco to proceed with works under those very 
instructions and confirming that it will not prejudice the lnfraco's rights to payment under 
the lnfraco Contract). The lnfraco is not "forbidden" by the terms of the lnfraco Contract. 

1.17 On the basis of the facts, dialogue and supporting documentation, tie has formed the 
conclusion that the lnfraco is deliberately refusing to comply with tie's instructions in order 
to support financial claims and to avoid the lnfraco's responsibilities. This ignores the 
conventional contractual mechanisms through which a client is entitled to direct his 
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contractor, is obstructive and undermines the foundations of the contractual relationship 
and partnership between the parties. 

1.18 The lnfraco's obdurate and continued refusal to comply with tie's instructions, directions, 
requests (without reason or entitlement) means that the lnfraco Works are not being 
progressed. This is materially and adversely affecting the carrying out and completion of the 
lnfraco Works. 

1.19 Example: Works at Depot 

[NOTE: tie is identifying key up-to-date examples of the lnfraco not following 
instructions/refusing to commence works] 

1.19.1 

1.19.2 

1.19.3 

1.19.4 

[tie has instructed the lnfraco to carry out certain works (listedbelow) with due 
expedition in accordance with Clauses 34.1 and 80.13 of the lnfracQ.Contract 
(letters of 19 March 2010 (ref: ***); 2 April 2010 (ref: ***); arid 22 April 2010 
(ref: ***).] 

[Insert information about Works to be carried out] 

As at the date of this Remediable Termination Notice, the lnfraco has not 
commenced these works, contrary to tie's express instructions. This non­
compliance with instructions means that the works are not being progressed. 
This has a material and adverse cTT,orT nn the carrying out and completion of the 
lnfraco Works. 

- sent through by Julie Smith] 

1.20 Example: Section B (Off-street works) 

1.20.1 

1.20.2 

Further information 

tie has instructed.the lnfraCO to carry out certain works (listed below) with due 
expedition in ac¢ordance with Clauses 34.1 and 80.13 of the lnfraco Contract 
(letters of 19 Match 2010 (ref: INF CORR 4487) and 7 May 2010 (ref: INF CORR 
4976). The.se works were required by tie to be carried out without further delay 
such as to maintain progress to allow completion of Section B of the lnfraco 
Wqrks by the Planned Completion Date and facilitate testing and 
commissioning. 

{Insert information about Works to be carried out] 

As at the date of this Remediable Termination Notice, the lnfraco has not 
commenced these works, contrary to tie's express instructions. This non­
compliance with instructions means that the works are not being progressed. 
This has a material and adverse effect on the carrying out and completion of the 
lnfraco Works. 

tie has regularly requested and instructed that the lnfraco proceeds the works with due expedition 
and accepts the spirit of Clause 80.16 of the lnfraco Contract that the lnfraco is entitled to claim its 
demonstrable costs in implementing the tie Change in accordance with Clause 80.6 prior to 
determination of the Estimate). However, the lnfraco has persisted in asserting that Clause 80 does 
not permit the lnfraco to commence work in respect of a tie Change (including a Notified Departure) 
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until instructed through receipt of a tie Change Order for each INTC, or after the tie Change has been 
referred to DRP. 

Aside from the contractual argument on the basis of clause 80.13, coupled with clause 34.1, it is 
plainly absurd to interpret the lnfraco Contract to bar tie (the Client) from instructing otherwise. It 
makes no commercial sense for the lnfraco to be entitled to frustrate the progress of the work where 
the only debate is about who will bear the ultimate cost of the work in question and there is no 
controversy about the nature or the scope of the work. The message has consistently been given to 
the lnfraco that the lnfraco's entitlement to make recovery for that work, in the event that it 
transpires that tie should be responsible for its cost and time consequences, would be nr�•c::,,,n,,,r1 

Supporting Documentation 

List from tie of locations where 80.13 instructions have been issued and no co.mmeocefnent of 
physical works to date: {DLAP Note: Have asked to confirm that details about these 1/riorksWould be 
available if need be} 

Balgreen road 
Sewer lining at water of Leith Bridge 
South Gyle access bridge (east abutment) 
Demolish structures 97 & 102 near Roseburn Street 
Roseburn street viaduct 
Russell Road Bridge 
Water of Leith Bridge 

Protection of live utilities at Russell Road l:3ridge < <•••••••· 
Section SB & SC Drainage 
Trackform design at Leith walk Railway tff1age 

Change in position letters 
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2. CLAUSES 60 AND 61 - INFRACO'S FAILURE TO PROGRAMME AND ACHIEVE CONTRACTED 
RATE OF PROGRESS 

2.1 The lnfraco has breached its obligation under Clause 60.1 of the lnfraco Contract to 
progress the lnfraco Works with due expedition and in a timely and efficient manner 
without delay. 

2.2 The lnfraco has breached its obligation under Clause 60.1 of the lnfraco Contract to 
achieve timeous delivery and completion of the lnfraco Works and its other obligations 
under the lnfraco Contract. 

2.3 From the outset of the lnfraco Contract, the lnfraco has shown no willingness tqpfogress 
the lnfraco Works with due expedition and in a manner commensurate with an experienced 
properly resourced contractor as required under the lnfraco Contract. ThelnfracoContinues 
not to progress the lnfraco Works with due expedition and in a timely ahq efficient manner 
without delay. The delivery of the lnfraco Works is seriously delayed. The lnfraco's breach 
of clause 60.1 applies to failings including: late or non productihriofthe Design; lack of 
progress for off-street and on-street works; non-compliance With tie's instructions to 
provide information or progress works; late, or lack of, appointment of Key Sub-Contractors; 
non-compliance with contractual timescales for tie Qhanges. All these delinquencies have 
clear and material adverse effect on the carrying out andcornpletion of the lnfraco Works. 

2.4 tie recognises that there has been delay caused by delays to the diversion of utilities. tie has 
offered an extension of time, which is subject tc) correspondence and discussion under 
separate cover. However, the lnfraco's prE!ac:hofits obligations is independent of, and over 
and above, any delay caused by the diyE!rsion of utilities. After 25 months, only [z %] of the 
lnfraco Works have been complE:!fed, a rate! ofprogress which is [x% ]per month as opposed 
to the contracted rate of [y%] p¢r month. 

2.5 Example: No completed integrated and assured Design [DLAP Note: although clear that this 
is a fact, we have no supporting documentation on file, apart from some contract letters of 
description - emailed Susan 10fune to let her know] 

2.5.1 As at the date of this Remediable Termination Notice, the lnfraco has not 
cqajpleted an integrated and assured design. This is a fundamental failure going 
to the root of the delivery of the lnfraco Works. The lnfraco has not offered any 
explanation for the substantial delay in completing the Design. 

Prc)dLJctiion of an integrated and assured Design is the core responsibility of the 
lnfraco under the lnfraco Contract. The lnfraco is responsible for the SOS 
Provider under the lnfraco Contract and the novation arrangements. Clause 
11.3 of the lnfraco Contract obliges the lnfraco to procure that the SOS Provider 
carries out and completes the SOS Services in accordance with the SOS 
Agreement. Clause 11.4 of the lnfraco Contract obliges the lnfraco to carry out 
all required management activities to manage the performance of the SOS 
Services. The lnfraco is wholly liable for the performance of the SOS Services 
under the lnfraco Contract (subject to any express limitations or rights in the 
lnfraco Contract). The lnfraco must ensure the entirety of the completed Design 
is legally available to tie and has not done so. 

2.5.3 The lnfraco is responsible for any lnfraco Design (any Design used by the lnfraco 
for which the SOS Provider is not responsible for producing pursuant to the SOS 
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Agreement) which forms part of the design solution. The trackslab and 
foundation design is an element of the Design which the lnfraco (Siemens 
element of the consortium) is producing. As at the date of this Remediable 
Termination Notice there is no integrated design solution for on-street 
trackworks. The lnfraco has not put into place a plan to improve the delivery of 
the design. There is no demonstration to tie that the lnfraco has reached a 
formal understanding with the SOS Provider in order to present an integrated 
design solution. There is no cogent and updated Design Programme. 

2.5.4 There have been delays caused by the lnfraco (Siemens element of the lnfraco 
consortium) being late in providing design solutions for those patts of the 
lnfraco Works which were excluded from the SOS Provider's respgnSibility. 
There have been delays caused by failure of the lnfraco Parties to provide design 
information for integration purposes. There have been delays caused by the 
lnfraco failing to obtain approval from Approval Bodies. 

2.5.5 If the lnfraco alleges that the SOS Provider has fully compliedwith its duties and 
obligations pursuant to the SOS Agreement in ordw tg support compliance with 
clauses 11.3 and 11.4 of the lnfraco Contract (corr1pljaQcewith which tie denies), 
it is axiomatic that the design related>deficiencies and failures which have 
occurred and continue to occur must be caused by lnfraco breaches and failures. 

2.5.6 The current position and the lack of)ritegrated design solution is a clear breach 
of the lnfraco's obligations to progress the lnfraco Works with due expedition 
and in a timely and efficient ma.11nefwithout delay, irrespective of whether or 
not the source of the delayflows from breaches by the SOS Provider or the 
lnfraco. The lack 9fi11tegr<1ted design solution is materially and adversely 
affecting the carrying out arid completion of the lnfraco Works. 

2.6 The lnfraco has breachecl its obligations pursuant to Clause 61.1 to comply with tie's 
instructions to increase rate/of progress. 

2. 7 It is recognised that there are significant delays to the delivery of the Edinburgh Tram 
Network. tie has instructed the lnfraco by a series of letters through the course of the 
lnfraco Contra<:fto increase rate of progress for the lnfraco Works. The lnfraco has failed to 
comply withthesejnstructions. Compliance with such instruction would not put the lnfraco 
in breach ofits obligations under the lnfraco Contract. The lnfraco has refused to satisfy the 
instrudidnsJo increase rate of progress and has not taken any meaningful measures to 
preventfurther delay to the lnfraco Works. The lnfraco's breach materially and adversely 
.iffects the carrying out and completion of the lnfraco Works and compounds the delay and 
adverse consequences for tie. 

Furthefinformation and Supporting Documentation 

Example: Russell Road and Baird Drive Retaining Walls 
DLAP Note: tie advised this example as drafted is weak - this wording comes from one of the 
contract letters as a prompt - issue was about temporary works design and the time it took for the 
lnfraco to come up with this. Worth a discussion with Colin Neil. 

[You now assert that the design you have developed for the various sections of Retaining Walls 
between Russell Road and Baird Drive requires such longer construction period that it would have, in 
any event, caused the Planned Completion Dates to be substantially delayed. Clearly you have not 
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taken account of the requirement to develop design solutions and validate these sufficiently early to 
achieve the Planned Completion Dates. - to be updated following discussion with Colin Neil}. 

Example: Rate of Progress 

[tie to provide stats re rate of progress and access to Site - included in evidence folder - QPV?N't:JJg 
these are not quite as stark as they may first appear?] 

There are also letters on increase rate of progress - see folder. These date back to 2009 and cover 
various sections - Hilton car park, carricknowe, 

There are also letters/stats in relation to BSC not pursuing changes timeously - this stemsfrom 
Siemens 33 , which was an initiative proposed by Siemens to try to target 33 Key areas.which were 
subject to change and to get them going - the evidence shows that it made little differen.ce tc, the rate 
of progress and often actions were with the lnfraco. 

The lnfraco has failed to update the Programme and comply with the Programme requirements in 
accordance with the Employer 's Requirements. Compliance with thes;e Pr9grdmme requirements is 
essential in order for tie to have visibility of the works which the fnfraco is carrying out, the 
programme, any slippage and mitigation measures and any confiden¢e and any form of certainty 
around the completion of the Infra co Works. 

{DLAP: there are a number of letters in relation to programme Rev 3 and tie's rejection of the 
lnfraco's proposal, as it did not address the mgJters whichtie required it to cover, in relation to 
omissions etc 

There is also correspondence in relation to the. discussions on Rev 2 and the lack of mitigation 

Finally, the draft Acutus Report contaiits. info/in relation to lack of mitigation - copy in folder at 
section 2} 

The lnfraco has failed to deliver a mitigated Programme for tie's acceptance. 

After months of discussion between the parties, lnfraco submitted several, of what is purported to be 
mitigated, programmes.for acceptance by tie under Clause 60 of the lnfraco Programme. None of 
these have been oble dfqcceptance by tie under Clause 60.4. This is due to flaws in the fundamental 
programme logic,fdcl< of rnitigation and lack accelerative measures which could have been agreed by 
tie for incorporation into the programme. 

[Jo tc, chetk against tie's comments on ERs Programme section, which were update by Tom 
Hickmaf17 copies in relevant section of folder]: The lnfraco has continuously failed to comply with 
the fo1/owing sections of the Employer's Requirements (this is a non-exhaustive list): sections 12.1.2 
{Progles.s Reporting); section 12.2 {Programme Management); section 12.8.1 (Document Standards 
& Control}; section 39.3 (Basis of Programme) and section 39.5 {Mandatory Codes). 

On 10 July 2009 (ref: INF CORR 1758/MJ}, tie wrote to the lnfraco specifically in relation to the 
Princes Street two week Look-Ahead programme and progress update, but also stating that, as at 
that date, no submissions had been made by the lnfraco to comply with section 12.1.2 {Progress 
Reporting}, section 12.2 {Programme Management) and section 12.8.1 (Document Standards & 

Control). The lnfraco was asked to rectify this as a matter of urgency. 
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On 29 July 2009 (ref: INF CORR 1860/MJ}, tie again wrote to the lnfraco, as the lnfraco had not 
replied to this letter (ref: 1758}. Once again tie recorded the lnfraco's failure to comply with the 
Employer's Requirements.} 

Failure to discharge design programme obligations - again, well documented and known, but we 
don't have much evidence at the moment. Couple of letters and Audit Report would probably give 
some further details. 
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3. CLAUSE 11 - INFRACO FAILURE TO DELIVER THE SDS SERVICES AND MANAGE THE SDS 
PROVIDER 

3.1 The lnfraco has breached its obligation pursuant to Clause 11.3 of the lnfraco Contract to 
procure that the SDS Provider shall carry out and complete the SDS Services in accordance 
with the SDS Agreement. 

3.2 The lnfraco has breached its contractual obligation to procure that the SOS Provider shall 
carry out and complete the SOS Services in accordance with the SOS Agreement. The SOS 
Provider has not carried out and completed the SOS Services in accordance with the SOS 
Agreement. The fact that there is no complete, integrated and buildable design twp years 
into the lnfraco Contract (and five years after the appointment of the SOS Provider) is 
irrefutable evidence of this. 

[DLAP NOTE : This is well known fact but we need to look at the evidence/or this - we have a 
couple of contract letters (although I don't have the signed versions) have ask�d tie to think about 
via email on 10 June] 

3.3 What has been designed by the SOS Provider has habitually beendelivered late. As at the 
date of this Remediable Termination Notice, [xxxx]I.Fts remain outstanding. On the v31 
Design Programme, all lFCs were due to be issued and cprnpleted by 21 [5] January 2009. On 
the v58 Design Programme, the date for delivery ofthe last IFC has slipped until 17 
November 2010. The delivery of the design hc1s b.een delayed by twenty months. There is 
evidence of extensive and continuous updating bV the SOS Provider (without lnfraco 
intervention or control) of later delivery clates foFJFCs. 

3.4 The SOS Provider has regularly delivered poof quality design and design which is not fit for 
purpose. There is evidence of disjointed delivery of design. 

3.5 The SOS Provider's design/often does not represent Best Value as required under the SOS 
Agreement and lnfraco Contract. For example, the Design evolution from Russell Road to 
Balgreen Road and HaymarketViaduct. 

3.6 It is clear to tie through a combination and accumulation of examples, dialogue with the 
lnfraco and the SOS Provider, meetings, audits and correspondence that the lnfraco has 
breached its obligations to manage the SOS Provider, as well as the SOS Provider breaching 
its own contractual obligations. This means that tie still does not have a fully integrated 
design sC,l1..1tioll; the lnfraco Works have been significantly delayed as a result of the late 
design apcl the design has not been prepared with the requisite level of skill and application 
9fe2<pertise required for a project such as the Edinburgh Tram Network.. In addition, tie 
dpes not benefit from a best value design. The lnfraco's breach in this regard therefore 
materially and adversely affects the carrying out and completion of the lnfraco Works. 

3.7 The lnfraco has breached its obligation pursuant to Clause 11.4 of the lnfraco Contract to 
carry out the required management activities in order to manage the performance of the 
SDS Services effectively. 

3.8 The lnfraco has failed to carry out the required management activities in order to manage 
the performance of the SOS Services effectively. The SOS Provider has failed to provide the 
SOS Services in accordance with the SOS Agreement. The lnfraco has failed in its duties to 
procure that the SOS Provider does so. The lnfraco was unable to satisfy tie through a series 
of audits conducted during January and February 2010 that it is complying with this 
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obligation. The lnfraco has failed to apply the provisions of the SOS Agreement which it 
adapted to its advantage at novation. The lnfraco's approach to design management has 
been passive and it has provided no evidence of it enforcing the contractual mechanisms 
available to it under the SOS Agreement. The lnfraco has taken no steps to improve delivery 
of the SOS Services. The lnfraco has not demonstrated that it has taken any steps to manage 
progress of the SOS Services, which is necessary to facilitate the lnfraco Works. The lnfraco 
has degraded the responsibility the SOS Provider owes to tie. 

3.9 The lnfraco's continual lack of management of the SOS Services is a fundamental breach of 
the lnfraco Contract, which has a direct, material and adverse effect on the carrying out and 
completion of the lnfraco Works. 

Further information 

Example: late Delivery of Design 

In relation to the 112 IFC packages contained within v31 of the Design OelivgryProgramme and Rev 1 
of the Programme, the SOS Provider delivered IFCs late qn 53 p<:cpsions from the date of 
commencement of the lnfraco Contract; 37 of these late IFC packaggs relate to Phase la of the 
Edinburgh Tram Network which the lnfraco is contracted to cofrstruct. Significantly, this has included 
late delivery of IFCs for all roads, street lighting, drainqge and landscaping packages; for Tram Stops 
throughout Section 1; and for drainage at the Depot. 

Following the initial release of IFC packages by tbg:5:D:S Provider, the lnfraco has notified tie of over 
250 Compensation Events in relation to the fdte issueof IFC Drawings in each case either for the re­
issue of drawings that have previously beefrlFC orfofdrawings that were not included in the original 
IFC packages. The lnfraco has been co'f):;istentfy unable or unwilling to provide explanations of why 
these drawings have been reissued or dddwJto the Design Deliverables and has not give advance 
warning that these drawings would pe IFC. This also demonstrates a lack of ongoing management of 
the SOS Provider. 

Example: Poor quality design 

SOS Provider has reguldrfy delivered poor quality design and design which is not fit for purpose. 

{Jo to substantiqte with information from Continual and Repeated Errors section (see section 6 re 
General Obligations} 

CfCQg.sJgf1J11?tf;11?($8 there is a big pack of design letters in the folder which looks pretty useful - lots of 
technicalprobs with the design through 2009 and 2010 on everything from roads to structures - may 
endup being minor errors but cumulative effect and picture? 

[Record of Review forms - tie to obtain] 

Example: Not best value design 

The SOS Agreement provides that the SOS Provider shall assist tie in ensuring that best value has 
been secured in the performance of the Services. The Services which have been provided by the SOS 
Provider do not satisfy this contractual commitment. 
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As a representative example of design and actions on the part of the SOS Provider which illustrate 
that the SOS Provider has not complied with its obligations, we list the following (this is a non­
exhaustive list): 

• Roads/Trackform - We have had much communication between us on the subject of the 
design solution for tracks/ab and its foundation (the current design for which is not 
acceptable to us). Without re-stating this communication in this section, it is common 
ground that this proposal does not represent a "best value" solution.- From tie : In addition 
the track form that is proposed for the on street works is used elsewhere in Europe without 
the requirement of a reinforced ground improvement layer. The requirement for void 
spanning could be contained within the rheda city system (i.e. 1500 mm sleepers spacing). 

• From tie: As discussed, under Item 42 Track Design. I wasn't party/to any 
discussion/correspondence as per the SDS statement, so won't comment. We should focus on 
the SDS designed requirement for Void Spanning in the on-street designt"\VeCarried out an 
audit, which clearly identified there is no legislative, industry standard,, code of practice or 
such requirement for this design. SDS justified the design as>l)eing based on "good 
engineering judgement". Note that the audit report concerned been issued to BSC and we 
await their comment on this issue along with other 

• [insert other examples of 'not best value'] 

• Haymarket Viaduct 

[from tie-"as observed by a number of peoplE! the reinforcement detail on the deck of 
Haymarket viaduct appears to be in "o\ler erigineered" even to the point that vibration of 
the concrete was difficult" 

Example: Scottish Water - failure to manage design process 

From tie : The SOS Agreement proyides thdtthe SOS Provider shall obtain and maintain in effect all 
Consents which may be required fOrJhe construction, installation, commissioning, completion and 
opening of the Edinburgh Tram. Thi§ includes consents from Scottish Water for connections to 
Scottish Water's drainage network. The lnfraco was slow to manage the SOS Provider in securing 
these Consents. The 50,? Provider did not take the necessary steps to secure these consents timeously 
and between Mat 2008. and the end of July 2008 the lnfraco did not take active involvement in 
resolving this issuf fyhilsttie clearly fulfilled its obligations to the lnfraco by raising the importance of 
these Consents. qt the highest levels within Scottish Water. In fact the lnfraco behaved throughout 
that period as ififhad no responsibilities in relation to the securing of these consents and wrote to 
tie on 8 September 2008 alleging that tie had failed to procure the necessary consents from Scottish 
Wqtet. ThfSdemonstrated a fundamental failing on the lnfraco's part to understand and act on its 
cohtractuaJ obligations to tie in relation to Scottish Water consents . The failure of the lnfraco to 
mandge. the SOS Provider in this matter led to substantial delays in the submission and securing of 
Scottish Water consents. 

Example: [Princes Street] Drainage Design 

[tie to substantiate] 

Example: Ba/green Road 

From tie: In the case of the Ba/green Road Network Rail Access Bridge the SOS Provider did not 
request access to Network Rail property for surveys in good time to complete the design in line with 
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the v31 programme. As a result surveys were not carried out until after the date on which the SOS 
Provider had been due to submit the design to Network Rail for approval. Concerns identified by the 
ground investigation were notified to tie and CEC in November 2008 whereas the detailed technical 
design had been programmed to be submitted for submission to Network Rail and CEC for approval 
on 16 October 2008. There was a clear failure to plan the design adequately by the SOS Provider and 
no evidence has been presented by the lnfraco that the lnfraco was managing this situation to avoid 
and then mitigate the delay in securing access to the site for ground investigation works. 

[management activities} 

The lnfraco was given the opportunity to demonstrate its compliance with this obligation, through a 
series of audits conducted during January and February 2010. tie sought information tnrespgct of 
the specific topics: Structures (AB Underpass, Baird Drive Retaining Wall, Depot Access Bridge and 
Bankhead Road Retaining Wall), Roads, OLE and Trackform. 

tie provided the lnfraco a copy of an Audit Report on the [***  date 2010} which highlighted the key 
concerns and findings. - DLAP copy of audit report is in the folder lnfraco hdv� advised that they 
shall be responding to this audit by w/e 11 June 2010. 

Comment from tie: With respect to the Audit carried out on design lh fpurparticular areas, the main 
findings of the audit were: 

1) Little evidence that the lnfraco properly managed the desfgh process in a timely manner 

2) Lack of evidence that the lnfraco paid serious att!:'!ntidh to Best Value design solutions. 

Particular areas of concern were with roads design,/which took an excessive period of time to 
complete, the designed requirement forNoicl Spc1nnil1g. It is also worth noting that BSC refused to 
provide information requested as part of this audit, and that this is the subject of current 
correspondence. 

The lnfraco has provided no evidenceQf it enforcing the contractual mechanisms available to it under 
the SOS Agreement. For example, the lnfraco has not applied Liquidated Damages for the late 
delivery of IFC design as the lnfraco would have been entitled to do. [***  What are the facts about 
this?} 

Track design - The/nfrafot,as degraded the responsibility the SOS Provider owes to tie. For example, 
an SOS representdtlverecently refuted the responsibility for design of the track under explanation 
that the manQefln which the lnfraco has managed and are managing the design (to the extent that 
the lnfracq has)pas rendered the SOS Provider "not the designer - only the design provider". tie has 
stat�d oo many occasions from * * *  to ***  that the lnfraco has clear contractual obligations in 
relation to the completion of the SOS Services in accordance with the SOS Agreement, the 
mandggment of the SOS Provider, and the delivery of a competent and contractually satisfactory 
design. 
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4. CLAUSE 80 - CHANGE PROCEDURE 

4.1 The lnfraco has breached its obligation to comply with the contractual Change mechanism 
contained in Clause 80 of the lnfraco Contract in cases (a) where tie has required a tie 
Change and (b) where the lnfraco itself has notified a tie Change ("INTC"). 

4.2 The lnfraco has persisted in refusing to comply with the contractual mechanism included in 
the lnfraco Contract to regulate Permitted Variations. The lnfraco has demonstrated a 
systematic intention to abuse the application of Clause 80 and to fail to meet the contractual 
obligations to give contractually compliant and timeous Estimates. This tie Change process 
is conventional and is of the essence for the proper operation and discharge of both parties' 
obligations. 

4.3 INTCs are automatically notified to tie in the form of a standard letter. As afthe date of this 
Remediable Termination Notice, there have been 689 INTCs notified bythe lnfracO. 117 of 
these INTCs have subsequently been withdrawn, deleted or sypetseded. Out of the 
remaining 572 INTC, around 130 notifications allege "design change'' without explanation. 
The lnfraco routinely submits an INTC stating that a Notified Departure has occurred. The 
lnfraco steadfastly refuses to provide any explanation gr properreasons for the occurrence 
of the Notified Departure. This lack of transparerr¢y ;md visibility and intentional non­
compliance with requests from tie for information (itl o.rder for tie to understand the 
Notified Departure ) is very detrimental to theJie Change pfocess, leading to delay, cost and, 
in some cases, the need for tie to refer INTCs to DRP, simply to gain an understanding of the 
lnfraco's position. 

4.4 The lnfraco's breach of the obligatiohsjn respect of tie Changes is causing serious delay to 
works which are subject to tie Changes arlcfn1eans that tie has a lack of control, visibility and 
certainty over the tie Change prJ>cess. "fhis has a material and adverse effect on the carrying 
out and completion of theJnfracO\/Vo.rks. 

4.5 The lnfraco has breached its gbligation to comply with time limits contained in Clause 80 
with regard to the provision Of Estimates or deliver to tie a request for a reasonable 
extended period of time in which to submit the Estimate. 

4.6 As at the .date of the Remediable Termination Notice, there are 572 INTCs, which are subject 
to the tie t;f')ange mechanism in Clause 80. 

4.7 Of the 572J]\JTCs for which an Estimate is due, only 62 Estimates have been submitted by the 
lnfraco within the prescribed contractual time limit. 

4.8 The lhfraco's standard letter notifying tie of the INTC automatically contains a request for an 
extension to the period of time for delivering an Estimate, without any explanation nor 
quantification. The lnfraco refuses to provide additional clarification when requested by tie. 

4.9 Where an extended period is agreed, the lnfraco has failed to submit Estimates within the 
agreed extended period(s) and many Estimates have been submitted by the lnfraco 
materially late (up to 526 days late and at an average of 100 days late). 

4.10 As at the date of this Remediable Termination Notice, the lnfraco has submitted 287 
Estimates (out of 572 INTCs). This means that just under 300 Estimates remain outstanding. 

JLG/JLG/310299/15/UKM/30227775.1 15 

CEC00434875_001 5 



Strictly Confidential FOISA exempt- DRAFT UPDATED 9 JUNE 2010 

4.11 This breach by non-compliance with the time limits for the submission of Estimates specified 
in the lnfraco Contract leads to delay caused by the lnfraco and uncertainty over programme 
and commitment to the tie Change, all of which has a material and adverse on the carrying 
out and completion of the lnfraco Works. 

4.12 The lnfraco has repeatedly breached its obligation to submit contractually competent 
Estimates in accordance with Clause 80.4. 

4.13 Clauses 80.4.1 to 80.4.10 of the lnfraco Contract lists the matters on which the lnfraco must 
provide its opinion (acting reasonably) in all cases where the lnfraco delivers an Estimate to 
tie. 

4.14 As at the date of this Remediable Termination Notice the lnfraco delivered 28:lE:sti{na·tes 
tie. None of these contained the lnfraco's opinion on all of these matters. 
Estimates submitted by the lnfraco are therefore non-compliant. 

4.15 Out of the 287 (non-compliant) Estimates which have been submitted by the lnfraco, the 
Estimates generally only address the lnfraco's opinion to Cliliuse 80.4.10 (increase or 
decrease in the sums due to be paid to the lnfraco as dlrect consequence of the 
implementation of the tie Change). 

4.16 The non-provision of contractually competent Est:im1at,es h,�s a serious, material and 
detrimental effect on the carrying out and completion of lnfraco Works, as it undermines 
the trust and confidence in which tie, as client, has)n the lnfraco as contractor; it leads to 
serious questions about the lnfraco's nfotivation and commitment for carrying out the 
lnfraco Works; it frustrates the tie Change process and exhausts management and staff time 
It is contrary to the spirit of ProjectPartriering and the interests of delivering the Edinburgh 
Tram Project; it generates unnecessary cost, fails to mitigate the impact of the variation and 
interferes with tie's performancf! of its duties as client. 

4.17 In providing an Estimate to . tie, the lnfraco has repeatedly breached its obligations under 
Clause 80. 7 to use its reasonable endeavours to minimise any increase in costs and 
maximise any reduction of costs and to demonstrate that it has investigated how to 
mitigate the impact of any tie Change and implement the tie Change in the most cost 
effective manner. 

4.18 The lnfraco . has breached its obligation under Clause 6.3.1 to approach all Permitted 
Variations on a collaborative and Open Book Basis. 

4.19 The lnfraco has breached its obligation under Clause 6.3.6 to take all reasonable steps to 
manage, minimise and mitigate all costs. 

4.20 The lnfraco has not used its reasonable endeavours to mm1m1se costs and mitigate the 
impact of tie Changes for tie and implement tie Changes in the most cost effective manner. 
The lnfraco has not demonstrated that it has taken steps to mitigate costs and obtain Best 
Value for tie with regard to tie Changes. The lnfraco has always evinced, and continues to 
evince, a non-collaborative and exploitative approach to the tie Change process and the 
submission of Estimates, which is diametrically opposed to its contractual duty. The lnfraco 
persists in submitting significantly over-valued and intentionally inflated Estimates for every 
INTC and has done for over two years. 

4.21 As at the date of the Remediable Termination Notice, the issued tie Change Orders in 
respect of INTCs show an average agreed value of 56% less than the original Estimate. This 
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is a substantial reduction, which illustrates that the Estimates are considerably over-valued 
by the lnfraco to start with. This behaviour is exploitative and interferes with the tie Change 
process. 

4.22 To arrive at the ultimate agreed value requires considerable tie and adviser resource and 
time and expense, which is time-intensive, wearing and contrary to Project Partnering and 
the innovation of the lnfraco Contract and clearly not offering best value to tie and its 
funders. The resulting protracted agreement of Estimates causes delay to lnfraco Works. 
This incurs significant expense for tie. Contrary to the terms of the lnfraco Contract and tie's 
directions, the lnfraco refuses to progress works which are subject to an INTC. Given that 
the lnfraco is habitually late in providing Estimates and the Estimates are not contractually 
competent and are inflated in value, this adds significant time and cost to the tiE! Change 
process (through no fault of tie's), which further compounds delay. The lnfraco's general 
approach to the tie Change mechanism materially and adversely impacts the delivery of the 
lnfraco Works and the delivery of the Edinburgh Tram Project. The Jnfraco's approach to 
each Estimate materially and adversely affects the carrying out ahd. completion of the 
lnfraco Works. 

4.23 Example: Over-valuation of Estimates 

Change Notice No 

INTC l 

INTC SS 

INTC 104 

INTC 91 

INTC 203G 

INTC 230 

Further information 

Original Estimate (£k) 

484 

915 

52 

2 

(£k) 

(-260)* 

*Determined by Adjudication 

The lnfraco's fetter elated 11 December 2008 (ref: 25.1.201/MRH/1134} sets out a systematic 
intention tofai/.fo rrieet the contractual obligations to give full and timeous Estimates. 

Exarnple oftNTC ***[April Fool 's} being passed straight on to tie (with the same standard form letter 
that. the !nfrafo requires extra time due to the complexity of the INTC}, without any consideration. 

[The lnfraco has failed to value the tie Change in accordance with the requirements of Clause 80.6] 

[tie to confirm if this is a breach} 

Various 80.13 instructions - see section 1 for info too. 

Correspondence on DRP on 80.13 included. 

Change Stats - tables and correspondence. 

Over valuation and incomplete estimates 
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tie text on Permitted Variations and open and collaborative basis: 

lnfraco submitted many notices of change informing tie that in their opinion Notified Departures had 
occurred consequently becoming Mandatory tie Changes. Despite being frequently asked to provide 
timeous Estimates and to provide proper reasons/ evidence for the occurrence of a Notified 
Departure lnfraco steadfastly refused to provide this information saying that they did not require to 
do so . This resulted in the protracted agreement of Estimates and some being referred to DRP simply 
to gain an understanding of the lnfraco position. In addition the Estimates when received have been 
largely overvalued by lnfraco thus increasing the time taken to agree Estimates and to issue Change 
Orders. To illustrate this the current statistics are that the value of agreed Change Orders raised to 
date are circa 56% of the original Estimate values submitted. 

Examples of both time to complete estimates and failure to demonstrate the occurrence of Notified 
Departures can be found in two change requests that resulted in DRP actions. 

Firstly Russell Road Retaining Wall where a notice of change was submitted ori 14th Qctober 2008 
and an Estimate submitted on 14th May 2009 (seven months later). There orl several items of 
correspondence on this matter of lateness of submission of Estimate but ger,erally lnfraco has 
ignored the provisions of Clause 80.3 stating in their letter of 12th Decempef 2008 that' ... there is no 
obligation placed upon us to identify why an extension of time may f:Je feqUfred nor are we required 
to provide an expected date for submission of an Estimate' arid go onto say that ' ... except in respect 
of very simple changes, Estimates cannot be provided within 18 Business Days of receipt of tie 
Notices of Change' 

This is clearly disregards the Contract requirement to acfreaspnably. 

In relation to the provision of reasons/evidence thata Notified Departure had occurred on Russell 
Road Retaining Wall tie continued to request qsl6tJ as 1dh march 2009 (tie letter INF CORR 821}for 
general information relating to the change gnd in pdfticular the basis for it. This was not provided 
until meetings were held in late March 2009 sdrrie6months after notice. 

Similarly on Carrickknowe Bridge thenoticepfthange was submitted on 19th September 2008 and an 
Estimate submitted on ih May 200Q(8 months later). lnfraco attempted to justify their position on 
the lateness of the submission by outlin1ng in their letter of 11 th December 2008 a process that takes 
a minimum of 21 weeks {105 Business Days) from notice to Estimate. The letter ignores the 
contractual obligation to provide within 18 business days or to request on individual merit reasons an 
extension. The process demonstrates that they have set up to fail in their obligations and to therefore 
generally and openly disregard them. This disregard for the timing of submissions of Estimates has 
resulted in delays fof vvhich lnfraco should be responsible. 

In addition it lNCJsnot until 12th May 2009 that some form of demonstration was provided in support 
of the assertion that the Notified Departure had occurred. 
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5. CLAUSE 65 - COMPENSATION EVENTS 

5.1 The lnfraco has breached its obligations under Clause 65 of the lnfraco Contract in relation 
to Compensation Events. 

5.2 The lnfraco's repeated and persistent failure to comply with its contractual obligations in 
relation to Compensation Events (despite significant correspondence and discussion on the 
matter and express instructions from tie) seriously affects tie's ability to comply with tie's 
obligations in respect of assessing any extension of time, additional costs or additional relief 
to which the lnfraco may be entitled. This prejudices tie's relationship and commitments 
with funders and stakeholders. This, in turn, jeopardises the delivery of the lnfraco .Works 
and the Edinburgh Tram Project. The lnfraco's breach in respect of Compensation Events 
leads tie to draw the conclusion that the lnfraco is deliberately seeking noftqrespect the 
proper operation of the lnfraco Contract and is deliberately refusing to pfodtJce <1ny timely 
assessment relating to individual facts and circumstances in order tei assert global claims 
where these are not justifiable because the underlying facts can b.e. ahcl should have been 
coherently analysed for individual submissions. This breach materially and adversely affects 
the carrying out and completion of the lnfraco Works. 

5.3 The lnfraco is submitting claims for Compensation Eyents whijre there is no evidence that 
a Compensation Event: (a) is the direct cause of a del�y i11 achievement of the issue of a 
Certificate of Sectional Completion; (b) directly and adversely affects lnfraco's ability to 
perform any of its obligations under the lnfr8co C<>ntract; and/or (c) causes the lnfraco to 
incur costs beyond such costs which were reasollably anticipated to be incurred by the 
lnfraco but for the occurrence of the Compensation Event. This is a breach of the lnfraco's 
obligations under Clause 65.1. 

5.4 The lnfraco repeatedly breaches its <>bligations pursuant to Clause 65.2 of the lnfraco 
Contract to: (a) submit a Compensation Event Notice with full details of the nature of the 
Compensation Event, the elate of occurrence and its likely duration within 20 Business 
Days of it becoming aware of the Compensation Event; and (b) for each Compensation 
Event claimed, provide full details of the extension of time and relief required and/or any 
costs claimed as required under Clause 65.2.2 or, in the event that it is not possible to 
provide this d11formation, a statement to this effect with reasons, together with interim 
written partitulc1rs of the items referred to at Clause 65.2.2 insofar as such items are 
available anct continue to update us when further details become available. 

5.5 The lnfrac() has persisted in refusing to comply with a clear contractual mechanism included 
in)the lnfraco Contract in relation to regulate Compensation Events. The lnfraco has 
demonstrated a systematic intention to abuse the application of this clause and to fail to 
meet its contractual obligations to give contractually compliant and timeous particulars 
about each Compensation Event. Compensation Events are largely automatically notified to 
tie in the form of a standard letter. The lnfraco does not subsequently give written 
particulars. 

5.6 The lnfraco has refused on a blanket basis to provide tie with meaningful estimates of the 
likely effect of delay upon Programme and adverse effects on the performance of the 
lnfraco's obligations; details of the lnfraco's costs and losses (excluding Indirect Losses); 
mitigation measures adopted and, if unsuccessful, the reasons why; and any acceleration or 
other measures which the lnfraco could take to mitigate effects of delay or non­
performance and associated cost estimates. This information (some, if not all, for each 
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Compensation Event) is (were the lnfraco acting as and considering matters as a properly 
qualified and competent contractor) identifiable, within the lnfraco's knowledge and control 
and independent of the Programme and the actual start date for the works in question. 
There are no reasons or excuse for the lnfraco failing to provide tie with some level of 
transparency regarding the alleged Compensation Events which the lnfraco is claiming, as 
required by the lnfraco Contract. 

5.7 Where the lnfraco might not be able to provide full details of the Compensation Event, the 
lnfraco is nonetheless not providing tie with interim particulars until such time that the full 
details become available. tie is denied comfort or visibility that the lnfraco is doing anything 
to mitigate cost and/or delay to the Edinburgh Tram Project arising from an/alleged 
Compensation Event claim. This is contrary to a collaborative working relationshipwhichthe 
lnfraco Contract envisages and to which the parties have committed and is a breach of 
lnfraco's commitment to avoid unnecessary dispute and to mitigate costs. 

5.8 The lnfraco has repeatedly breached its obligation under Clause 65.2.3 of the lnfraco 
Contract to demonstrate to tie's reasonable satisfaction thaf the lnfraco could not 
reasonably have avoided the Compensation Event by steps \Nhich they might reasonably 
be expected to have taken and that the Compensation Ev�ritjs the direct cause of the 
delay, inability to perform and/or the additionattosts and that the lnfraco is using 
reasonable endeavours to perform its obligations undertheJnfraco Contract. 

5.9 The lnfraco repeatedly breaches its obligation pursuant to Clause 65.2Al of the lnfraco 
Contract to provide the additional .. information requested by tie in respect of 
Compensation Events. 

5.10 The lnfraco has breached its ot>1Jgc1tio11 pursuant to clause 65.10 to inform tie at the 
earliest opportunity of delays arsing fronlevents other than Compensation Events. 

5.11 The lnfraco has consistently failedto fhform tie at the earliest opportunity of circumstances 
other than those entitling the lnfraco to an extension of time or relief under clause 65 of the 
lnfraco Contract which cause delay to the lnfraco Works and has failed to give an estimate of 
the likely effect upon the Programme or at the lnfraco's own expense take such acceleration 
measures as are necessary to achieve the requirements of the Programme. 

5.12 From the periOdfrqm 8 February 2010 to 24 May 2010, tie became aware of 64 instances of 
circumstances which may delay the lnfraco Works other than Compensation Events. In none 
of the instances did the lnfraco notify tie. In none of the instances did the lnfraco give an 
estimate ofthe likely effect of the delay on the Programme to tie. In none of the instances 
dfdJhe lhfraco take measures to inhibit or recover delay. 

5.13 The lnfraco breaches its obligation under Clause 65.11 to continue with the completion of 
the lnfraco Works notwithstanding the occurrence of a Compensation Event. 

5.14 The cumulative effect of the lnfraco's attitude and actions and lack of action in respect of 
Compensation Events entirely undermines the contractual provisions in relation to 
Compensation Events which protect visibility, transparency and tie's understanding of any 
entitlement of the lnfraco to an extension of time or money, which enables tie to evaluate 
such a claim for Compensation Events. The lnfraco's non-compliance with these contractual 
provisions brings with it cost and time consequences, as it prohibits an understanding of the 
effect of a valid Compensation Event on programme and budget and it prohibits tie from 
evaluating whether or not an occurrence is a Compensation Event in the first place. This 
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erodes confidence in the lnfraco's willingness and motivation to deliver the lnfraco Works. 
This erodes tie's confidence that the lnfraco is taking any steps to minimise costs for tie and 
support tie's best value commitments and deliver the Edinburgh Tram Project. 

The lnfraco's breach of its obligations in relation to Compensation Events therefore has a 
compounding adverse and material effect on the carrying out and completion of the lnfraco 
Works. 

Supporting Documentation 

[tie provided Stats on Comp Even ts - in folder] 

letters re delay between notification of ND and issue of tie Change 

Lots of letters on 65.10 re delay which is not Comp Events 

Failure to advise of delays arising from events other than CompenSation Events. 

tie has been writing to the lnfraco to advise the lnfraco oftbese/circumstances and requesting 
information from the lnfraco. Generally the lnfraco has responded by stating that the lnfraco Works 
have not been delayed by the circumstances detailed[(! thgJetter and the lnfraco is therefore not 
obliged to inform tie under Clause 65.10. Thisds a blatant disregard for the provisions of Clause 
65.10. In addition, if the lnfraco were behaving as a competent and professional contractor, the 
lnfraco would be informing the client of such delays cw affect on programme in accordance with the 
contract terms and managing the programrrre andtnitigating the effects of any delay. 
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6. CLAUSE 6 - BREACH OF THE INFRACO'S GENERAL OBLIGATIONS 

6.1 The lnfraco has breached its obligation pursuant to Clause 6.1 of the lnfraco Contract to 
work in mutual co-operation with tie. 

6.2 The requirement to work in partnership is paramount on a project of the size of Edinburgh 
Tram Network being executed in the public realm. The lnfraco Contract is an innovative 
bespoke contract (rather than a standard DBFO contract), to which the project partnering 
provisions (such as Clause 6) are key. The lnfraco has never demonstrated that it has 
understood or respects its responsibility in this regard. 

6.3 From the outset of the lnfraco Contract (14 May 2008), the lnfraco has failecktQ in 
mutual co-operation with tie. The lnfraco's continually obstructive and delinQuenfattitude 
towards the performance of its obligations, as a whole, has entirely underrnioedthe scheme 
of the lnfraco Contract, such that the lnfraco's contractual commitments .are diluted. This 
situation, created by the lnfraco's conduct, has and continues to materially and adversely 
affect the carrying out and completion the lnfraco Works. 

6.4 Example: 'Coverdale' Partnering Workshops (May - SeptemllE!r 2008) 

6.4.1 The lnfraco demonstrated lack of engagenient, Hate cancellation and non­
attendance at the Workshops arranged by tiefofMay 2008 (and ultimately held 
in September 2008) to facilitate a cpllaborative partnering environment at the 
commencement of the lnfraco Contract. 

6.5 Example: lnfraco Proposals/SOS Design Aligllnient Workshops (June 2008) 

6.5.1 The lnfraco cancellecf af short. notice (twice) the initial Alignment Workshops 

6.6 Example: [More recent] 

6.6.1 [tie suggestion to 

June 2008. [DLAP: see comments from tie below] 

a more recent example] 

6.7 The lnfraco has breached its obligation pursuant to Clause 6.1 of the lnfraco Contract to 
apply its iaxpertise to carry out and complete the lnfraco Works. 

6.8 There are hurnerous and repeated examples across the Site and in the administration of the 
contr;acfwhere the lnfraco has failed to apply its expertise to carry out and complete the 
lnfraco \,Votks. Under competitive process, the lnfraco was appointed as a properly qualified 
;::ind competent professional contractor experienced in carrying out works and services of a 
sfrnilar nature to the lnfraco Works in connection with projects of a similar scope and 
c::Qniplexity to the Edinburgh Tram Project. These breaches, separately and cumulatively, 
materially and adversely affect the carrying out and completion of the lnfraco Works. 

6.9 Example: Failure to Mobilise 

6.9.1 From contract signature, tie has been obliged to express repeated concern over 
the lack of the lnfraco's visible progress to recruit staff and appoint Key Sub­
contractors. tie called a meeting for 10 June 2008 (4 weeks after the lnfraco 
Contract was signed), in order to discuss the lack of visibility of the lnfraco's 
Mobilisation progress. At this stage, tie expressed its strong concern over little 
visible progress on both staff and recruitment and appointment of Key Sub-
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Contractors despite 4 weeks passing since contract signature. Over two years 
later, only one of the lnfraco's key subcontractors is employed under an 
executed formal subcontract as required under the lnfraco Contract. This is a 
breach of the lnfraco 's duty to adhere to Good Industry Practice. 

6.10 Example: Defects on Princes Street 

6.10.1 The importance of Princes Street as a show piece for efficient and high calibre 
workmanship is obvious. Instead, the lnfraco has installed defective and poor 
quality works on Princes Street, coupled with non-application of expertise to 
remedy the defects. The lnfraco failed to apply its expertise to man;age sub­
contractors effectively even on this discrete section of the lnfraco Wqrks. 

6.11 Example: Setts on Princes Street 

6.11.1 The lnfraco failed to produced a competent specificatiQr{ fe>r setts design, 
despite being key for Princes Street, resulting in avoidabl€!. defects on the Princes 
Street section. The lnfraco has subsequently failed tOJE::lSolve the issue with tie. 

6.12 Example: Traffic Regulation Orders ("TROs") 

6.12.1 Delay and expense has been occasioned b'y' thejncompetence and errors from 
the lnfraco, requiring rectification work by tie, CEC and legal advisers. 

6.13 Example: Gogar landfill 

SOS options report (9th October 2007) highlighted . requirement to change from Rheda City Green 
track to ballasted track in area of Gogar 1..aridfill (with exception of tight radius approach to 
Gogarburn Bridge). This was backed up bY AIP issued by BSC on 19th May 2008. IFC drawings for 
geotechnical solution issued on 18t

hDecembel" 2008. BSC confirm intention at design workshop on 
4th February 2010 that they intend tC> chaf'°lgethe tight radius bend track to ballast from Rheda City C. 
BSC took 21 months from contracfaV!/ard to reach this conclusion. As a result they delayed issuing an 
Estimate for these works from 18th December 2008 when the IFC drawings were available to 26th 

February 2010. 

6.14 Example: Bus Trackers on Princes Street 

6.14.1 The lnfraco has failed to install tracker poles because it has lost free issue 
E::lqUipment and materials and has failed to advise tie correctly about the 
replacements. 

[see below] 

6.15 Example: Temporary Works - Baird Drive (WS) 

6.15.1 [DLAP to insert statement] 

6.16 Example: Track and Roads Construction 

6.16.1 [tie to provide statement - see above ?] 
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6.17 Example: Contaminated Land at Carricknowe (lnfraco Notice of tie Change ("INTC") 188) 

6.17.1 The lnfraco demonstrated a lack of engagement and lack of expertise and 
delivered an excessive Estimate, such that tie required to instruct works 
(excavating and stockpiling material) to be carried out by a third party. 

6.18 Example: Continual and Repeated Material Errors 

6.18.1 Continually and repeatedly, tie identifies errors with the lnfraco's Deliverables, 
such errors which should not be made by a properly qualified and competent 
professional contractor. For example, Gogarburn Bridge, A8 Underpass and 
Abortive Works at Edinburgh Park Bridge and Depot Access Road. Dealing with 
and responding to, and assisting the lnfraco to correct, these errors (itwariably 
to tie's detriment) has a time, resource and cost implication fof tie and the 
Edinburgh Tram Project. This is a pattern which is evidentacrnssthe scope of 
works. This conduct leads tie to conclude that there is a laqk ofexpertise applied 
to the Project, lack of management, lack of direction, Jack ofinterest and lack of 
commitment. The effect of these errors is that tie hflS entirely lost confidence 
and trust in the lnfraco's standard of work and professiohalism. Nor can tie rely 
on the information or programme information sublTlitted by the lnfraco, placing 
tie in a position where it is not able to properly cfischarge its accountabilities to 
City of Edinburgh Council, to the Project funders and under the Edinburgh Tram 
Acts. 

6.19 Example: Safety Verification Scheme 

6.19.1 The lnfraco has consistentlyJailedto deliver the items which it is contractually 
obliged to deliver, or, afbE!st, has delivered the items materially late, including: 
the lnfraco Test plari; the FMEA analysis; the System Integration Plan (delivered 
on 22 March 2.010}; Design Stage Verification and Validation Plan (delivered on 7 
May 2010); Detfljled Cause Consequence Analysis; non-agreed Asset Register; 
and refusal to enter into pre-construction baseline stray current testing. 

6.20 The lnfraco has breached its obligation under Clause 6.3.1 of the lnfraco Contract to 
approach Penyitted Variations on a collaborative and Open Book Basis. 

6.21 See sectiof"I *** ofthis Remediable Termination Notice. 

6.22 The. lr'lfraco has breached its obligations under Clause 6.3.2 of the lnfraco Contract by 
faiJing to use reasonable endeavours to avoid unnecessary disputes and claims. 

6.23 The lhfraco's demonstrable intent to seek out impasse and dispute and to seek to frustrate 
the lnfraco Contract terms is not conducive to the carrying out and completion of the lnfraco 
Works. The lnfraco's actions in this regard lead to the position that the carrying out and 
completion of the lnfraco Works are materially and adversely affected. 

6.24 Examples which support this position include: the lnfraco's obstructive behaviour in relation 
to instructions, audits, provision of Deliverables, inflated Estimates, the volume of INTCs 
relating to matters which could have been addressed in constructive dialogue and 
submission of de minimis changes, refusal to provide information, refusal to comply with tie 
requests, extreme interpretation of contractual provisions, including shift in views and the 
referral of matters to DRP which were under discussion (for example, MUDFA Rev 8). 

JLG/JLG/310299/15/UKM/30227775.1 24 

CEC00434875_0024 



Strictly Confidential FOISA exempt- DRAFT UPDATED 9 JUNE 2010 

6.25 The lnfraco has breached its obligation under Clause 6.3.4 not to interfere with tie's ability 
to exercise its rights and to perform its obligations - including in respect of tie's reporting 
obligations to CEC, compliance with the Tram Acts, compliance with best value 
commitments, responding to queries from stakeholders and interface with stakeholders. 

6.26 The lnfraco has breached its obligations under Clause 6.3.5 of the lnfraco Contract by not 
taking reasonable steps to mitigate foreseeable losses and liabilities of tie and not taking 
all reasonable steps to manage, minimise and mitigate all costs. 

6.27 Example: Value Engineering not delivered 

6.27.1 The lnfraco has repeatedly failed to comply and delayed complying With Jhe 
Value Engineering provisions of the lnfraco Contract e.g. Edinburgh ParkNiaduct, 
Roseburn Street Viaduct and Carricknowe Bridge Parapet. 

Further information 

Example: 'Coverdale' Partnering Workshops 

As an early, specific, example of the lnfraco's lack of co-operation, tie cites the lnfraco's lack of 
engagement at the 'Coverdale' workshops, which were instigatecl by tie following Project close to 
facilitate a collaborative partnering environment, which was considered to be particularly necessary 
given the nature of the lnfraco Contract negotiatipns ang the relationship between the parties in the 
run up to close. 

tie paid for workshop facilitators 'Coverdale' t6host a joint event to: look at what the parties mean 
by "collaborative partnership" and mutual success; look at different and common interests and 
goals; to build shared trust and suq:ess}to deyelop and work on how we will operate together and 
maintain effective relationships; toagreehowwe will avoid and/or resolve disputes; and to begin to 
develop plans to ensure the success Of the project. 

The invitation to the lnfraco t�am was initially issued during May 2008. The lnfraco advised that 
[they would be unable to attend]. 

tie re-arranged th� WOrksbops and amended their format and duration (2 days rather than 3 days) 
for 10th to 11th Jul'y 2008. 

tie re-arranged the Workshops again for 4th to 5th September 2008. On 3rd September 2008, 3 of 
the lnfraco team tancelled, stating that they had prior commitments. 

Exalllple: lnfraco Proposals/SOS Design Alignment Workshops 

The lnftaco cancelled at short notice [the initial Alignment Workshop in respect of lnfraco Proposals 

Example: lnfraco Proposals/SOS Design Alignment Workshops - the lnfraco's last minute 
cancellation of the initial Alignment Workshops arranged by tie for June 2008. 

Comments from tie: 

The lnfraco cancelled at short notice [the initial Alignment Workshop in respect of lnfraco Proposals 
and SOS Design Alignment] due to take place [in the week commencing 2 June 2008}. This was re­
arranged to assist the lnfraco to lO June 2008. 
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The lnfraco again cancelled at very late notice the (re-arranged} Alignment Workshop on 10 June 
2008. At this time, and as recorded in the Minutes of a Meeting held on 10 June 2008 to discuss the 
lack of visibility of the Infra co 's Mobilisation progress, tie expressed its dissatisfaction regarding this 
unacceptable behaviour and stated that any repetition would not be acceptable. tie considered that 
this was importing risk of further delay in concluding the alignment process and stated that any delay 
occasioned by the rescheduling of these meetings will be the responsibility of the Infra co. 

The Alignment Workshop was finally held on ***. 

I don't know who has put this statement together, but to my mind, it doesn't seem to have the 
correct focus on the overall contractual obligations as detailed in the contract and Jhfraco's 
performance of that obligation. This note seems to refer to one or two very specific incjclents qnly, 
which don't really recognise the contractual obligation with respect to this process. Ther requirement 
for "Development Workshops" (ie. not "lnfraco Proposals/SOS Design Alignment We>rksbops") is as 
follows (from Schedule Part 23 of the lnfraco Contract) : 

A whole series of meetings have been carried out. Some of the DevelopmentWorkshops have been 
concluded, some have not. Most, if not all, were too late to give BSC any chance to meet the 
Programme. All of them then had the added delay brought about by t he excessive time taken to 
deliver the BSC Estimates for the SOS re-design works. tie hc1ve regul<1rl'y' sought to progress these 
matters, but for a variety of reasons, lnfraco have not done sO. 

I am currently carrying out an audit under Clause 104;\IVhich inclUdes looking at their management 
of the Development Workshop process. I will belookipg to determine what arrangements if any, 
BSC put in place to ensure that the Development Workshops were carried out in a manner that 
allowed them to meet the Programme or, ifthe DeVelopment Workshop activity meant that they 
were unable to commence as per the programme/what mitigation actions they have taken or 
proposed. 

The lnfraco period report now cantainsa "Mis-Alignment Matrix" at 10.9 giving updates on dates 
reports are issued and Estimates agreed etc (copy attached). We need to do an exercise to match 
this progress against the Programme/which will then show the actual delays that have occurred. I 
will have this exercise carried ot.Jt as part of my audit works. 

I suggest we either 

• hold off On this point until the audit is complete during which we will either uncover 
information demonstrating their failure or, more likely, we will find little supporting 
inforn1c1tiohthat would demonstrate they tried to manage this process in a manner which 
mE!t the Programme or, mitigated any potential delay to the programme, or 

the emphasis of our claim above, such that we are focussing on the obligation and 
·•••••••• ··• Tn,=,,r  subsequent delay against the Programme. 

Example: Defects on Princes Street 

{The lnfraco carried out the [civils and track Works} on Princes Street during the period from * * *  to 
* * *  2009}. These Works were defective and ***. These Works were not to the standard one could 
reasonably expect from a professional and competent Contractor on a Project of this nature. The 
lnfraco did not apply its expertise in ensuring that the Works were satisfactorily executed. 
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The defects on Princes Street included: {please identify which out of the list of Summary Abortive 
Works from Mike Paterson's email of 12 November 2009 are key and for which the lnfraco does not 
have a valid response.} These were notified to the lnfraco by email dated 12 November 2009. The 
lnfraco responded to the 111fflqi/¢!'1 il$ Mi:ir¢fi 4Q::l:Q with comments. Out of the 36 points raised the 
lnfraco's response on ***  is not [satisfactory I accurate}. 

The lnfraco has not applied its expertise in remedying the defects. 

The lnfraco suggested to [tie's David Burns, Project Manager for Section ***] on [***  2010} that they 
would forward to tie a report referring to their recent investigations, monitoring etc of the 
carriageway surface defects, the problems with the mastic at the track edge and the settfernent of 
manholes I hydrants but on 5 May 2010 they have not forwarded anything to tie. On lfi ,A,prf/4'010, 
tie issued letter (ref: 4822} to the lnfraco chasing, but as at 5 May 2010, the lnfrac9 had not yet 
responded to the letter.] 

[Example: Setts on Princes Street - the lnfraco has produced an incompetent Appendix 7/1 for roads 
design, which did not include any information on setts design, despite being keyJor Princes Street 
and has then failed to achieve any resolution of the issue, resulting in delay ahdjnadequate testing. 

Prior to construction work commencing on Princes Street, the City ofEdinburgh Council asked BSC to 
provide a specification which detailed the proposed constructiopfor the/proposed sett paved areas. 

On the 26 November 2009 Simon Nesbitt e-mailed Andy Conway On update copy of Appendix 11/1 
which referred to a separate document, "Specification folDes1gn Tolerances for Natural Stone." This 
referenced specification was provided to cover the settpaved areas on Princes Street. It includes a 
palette of surfacing options which are based on the rdad classifications. Andy Conway e-mailed back 
later that morning to ask which roads classification and hence road construction was used on Princes 
Street. To date we have received no response Qr, this specific issue. 

It should be noted that on Princes Streetsetts have been installed on the carriageway and on the 
central refuge island and we would assume that a different treatment has been used for these areas. 
It should also be noted that on Prince§Street most of the sett paving in the carriageway has been laid 
on top of the track slab and thisJs not an option available in the supplied specification. In addition to 
the carriageway makeup we dlso have concerns about the methods used to grout these sett paved 
areas. 

As a direct resulfoftheinfraco's inadequacies in this regard, there are some avoidable defects on 
the Princes Streetsection due to lack of penetration of the grout (e.g. at the Tram Stop}, wrong level 
of the finished grodtlevel and flooding grout over the finished sett surface. 

The lhfracd's sub-contractor for the Princes Street section initially did not follow the complete 
procedures from the supplier of the product {Sikapave) and this resulted in a defective area on the 
median strip. These defects were all avoidable had the correct supervision and working methods 
been applied by the lnfraco and the necessary supervision and management provided. In short all of 
these defects were avoidable had lnfraco applied the level of expertise which it should have to carry 
out and complete the lnfraco Works.} 

Example: Bus Trackers on Princes Street [Comments from PM dated 9June 2010] 

With regard to the Princes Street works, the lnfraco did not install tracker poles at six locations, three 
eastbound and three westbound, as the poles which were supplied by CEC prior to the re-opening of 
Princes Street went missing following the clearance of the site. 
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The Infra co carried out a thorough search of all of their stores on 27 /01/10 and they advised that 
they could not find them. The lnfraco advised tie verbally on 12/02/10 that they had ordered 
replacements, and there was a four week delivery window. Tie were advised by Brian Donnelly on 
16/02/10 that the tracker poles were not as the lnfraco had previously suggested actually on order. 
The lnfraco were were in discussion with the supplier who was attempting to clarify specific issues 
with CEC, following which an order would be placed. On 18/02 an order had still not been placed 
and it was agreed that redundant poles could be recycled from George Street. 

NIL Future proofing 

Summary from tie 

Despite TNC being issued on 9th December 2008 and design changes agreed within 20 clays ofreceipt 
of final Estimate BSC are indicating an IFC drawing issue date 20 months following fec:eipfpf 
instruction (22nd July 2010). In part this is due to the design integration process hoficlentifying the 
OLE location as one of the primary drivers for the location of the road crossings. 

Example: Temporary Works - Baird Drive 

[Jo has info - in folder - outline of events] 

Example: Track 

Example: Roads Construction 

The lnfraco Contnact (Schedule Part 2 - Employers Requirements) includes the requirement to 
design and construct the road, including the carriageway and footways to the Design Manual for 
Roads and Bridges JDMRB). DMRB and associated documents, sets out how to design a road 
pavement Or cagjageway, based upon criteria for traffic loading (Million Standard Axles(MSA)) and 
foundatiprlconditions (California Bearing Ratio (CBR)). 

It \/\l,1s unclear to tie and CEC how the road design and construction was to be designed and 
appr6ved. Further the minimalist design as set out from the initial proposals from SOS (overlay in fill 
and full reconstruction for cut) through to the apparent over design solutions of 1.1.m proposed for 
Princes Street highlighted this concern in design philosophy through to construction. The 
Development workshop process for this subject matter commenced in May 2008 and resulted in an 
agreement which was to provide a palette of approved carriageway design options that could be 
employed, without further design work, and thus enable appropriate choices to be determined on 
site, supported by site investigation information to identify general formation conditions and soft 
spots. The ultimate out-come was to be a set of tables and procedures to be followed that enabled 
choices to be made that were fit for purpose and offered value for money. At 3 rd June 2010 these 
have yet to be finalised by lnfraco. The time scale for the development of this has been prolongated 
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and protracted. The material impact of this has been that the roads construction for Princes St was 
not built in the most cost effective manner since the detailed design information was not in place to 
allow an accurate correlation between CBR ratio and design solution. can we estimatethe ValUe of 
this? 

Example: Failure to advise of non-Compensation Event delays (clause 65.10) - the lnfraco's 
consistent failure to inform tie of circumstances which cause delay to the lnfraco Works and failure 
to provide an estimate of the likely effect and any evidence of necessary acceleration measures. 
This is a blatant disregard for the provisions of Clause 65.10. In addition, if the lnfraco were 
behaving as a competent and professional contractor, the lnfraco would be informing th€! client of 
such delays or affect on programme in accordance with the contract terms and managing the 
programme and mitigating the effects of any delay. 

- lots of correspondence on the file - in section 5 on Comp Events. 

Example: Continual and Repeated Material Errors 

Examples include: Princes Street Look-Ahead Programme and the 4-Vyeekly update on Rev-D 
programme; Gogarburn Bridge; AB Underpass; Abortive Works at Edinb0tgHPark Bridge; Abortive 
Works at Depot Access Road; and Princes Street defects. 

• Princes Street Look-Ahead Programme - the Look-Ahepd/Programme and the 4-weekly 
update on Rev-D programme contained varioys errors, such as the track-laying activities 
were omitted from the Look-Ahead Programme dndioaccurate percentages were quoted on 
the 4-weekly update on the Rev-D programme (e.g. on the programme dated 26 June 2009, 
Drainage/Rail connections {WBS 1.12.1.18) GndSlde drainage {WBS 1.12.5.4} activities were 
referred to as 0% (not started yet), whrreas they have been completed by approximately 
60%}. The omission of track-laying activities from the programme was raised by tie at 
various progress meetings in th� period ***  to ***  but there was no action taken by the 
lnfraco in this regard. This';wqs again notified to the lnfraco at the progress meeting held on 
30 June 2009 and in writingOn lO July 2009. {What happened next? Did the lnfraco comply 
with this request}. 

• Gogarburn Bridge 

Comments from PM - the issue associated with the Gogarburn Bridge insitu concrete defective 
works is covered ill the Gogargurn Bridge update. Depot Access Road defective sub base issue was 
rectified and did nofaffect the Gogar Depot critical path. 

• A8 1.Jnd¢rpass 

(Jo has info - Jo to update] 

• Abortive Works e.g. Edinburgh Park Bridge Abortive Works - on 7 April 2010, tie wrote to the 
lnfraco (ref: INF CORR 4672/TC} requesting details of the likely Abortive Works as a result of 
the defective parapet units installed on span 4 of Edinburgh Park Bridge. By letter dated 9 
April 2009 (ref: 25.1.201/JDo/5318}, the lnfraco disputed that any Abortive Works had 
occurred. The value of these defective works are ... 

Comments from tie : Item 15B - Edinburgh Park Bridge Abortive Works 

The defective work relates to the paint system on the span 4 parapets, which needs to be made 
good. 
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Some of this work will probably have to be done during a RoR possession [to access the outside of 
the parapet to touch it up], however in the overall scheme of this is minor, therefore it is not a good 
example to use. 

Example: The failure of the Bilfinger Berger element of the lnfraco to place Key Sub-Contracts and 
lack of procurement strategy and policy. 

{Jo has info - Jo to update} 

The lnfraco has interfered with tie's ability to exercise its rights and to perform its obligations -

including in respect of tie's reporting obligations to CEC, compliance with the Tram Acts, cqmpliance 
with best value commitments, responding to queries from stakeholders and interfage with 
stakeholders. 

Example: Clause 104 audit letters 

Example: Contami.nated Material at Carricknowe (INTC 188) 

INJC 188 was issued on 4 November 2008. The lnfraco's original Estimate was submitted on 7 May 
20O9Jotalling £380k. tie got a "check price" from Frontline Construction Ltd and an order was 
placed aff142k on 16 June 2009. tie advised the lnfraco on 19 June 2009 that Frontline would carry 
out the works at a meeting on site which was confirmed by email on 24 June 2009. The lnfraco 
revised their Estimate to £130k only when challenged with the significantly lower check price and 
they realised that they were not going to be instructed to carry out the work. 

Jo to review this section: lnfraco submitted many notices of change informing tie that in their 
opinion Notified Departures had occurred consequently becoming Mandatory tie Changes. Despite 
being frequently asked to provide timeous Estimates and to provide proper reasons/ evidence for the 
occurrence of a Notified Departure lnfraco steadfastly refused to provide this information saying that 
they did not require to do so. This resulted in the protracted agreement of Estimates and some being 
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referred to DRP simply to gain an understanding of the lnfraco position. In addition the Estimates 
when received have been largely overvalued by lnfraco thus increasing the time taken to agree 
Estimates and to issue Change Orders. To illustrate this the current statistics are that the value of 
agreed Change Orders raised to date are circa 56% of the original Estimate values submitted. 

Examples of both time to complete estimates and failure to demonstrate the occurrence of Notified 
Departures can be found in two change requests that resulted in DRP actions. 

Firstly Russell Road Retaining Wall where a notice of change was submitted on 14th October 2008 
and an Estimate submitted on 14th May 2009 (seven months later). There are several items of 
correspondence on this matter of lateness of submission of Estimate but generally lhfrdco has 
ignored the provisions of Clause 80.3 stating in their letter of 12th December 2008 that ', . . thetejsno 
obligation placed upon us to identify why an extension of time may be required nor are we required 
to provide an expected date for submission of an Estimate' and go on to say that ', . .  ex,ceptfh respect 
of very simple changes, Estimates cannot be provided within 18 Business Days a/receipt of tie 
Notices of Change'. This clearly disregards the Contract requirement to act reasonably. 

In relation to the provision of reasons/evidence that a Notified Departurg had occurred on Russell 
Road Retaining Wall tie continued to request as late as 10th March 2009 (tre4etter INF CORR 821} for 
general information relating to the change and in particularthe basis fafit. This was not provided 
until meetings were held in late March 2009 some 6 months afterhotice. 

Similarly on Carrickknowe Bridge the notice of changeyyas submitted on 19th September 2008 and 
an Estimate submitted on 7th May 2009 {8 months later).{nfmco attempted to justify their position 
on the lateness of the submission by outlining ;qtheir letter of 11th December 2008 a process that 
takes a minimum of 21 weeks {105 Businesspdys}fromnotice to Estimate. The letter ignores the 
contractual obligation to provide within Jf3 EJusiness Days or to request on individual merit reasons 
an extension. The process demonstmtes that they have set up to fail in their obligations and to 
therefore generally and openly disregard them. This disregard for the timing of submissions of 
Estimates has resulted in delays fo("whlch Infra co should be responsible. 

In addition it was not until 12 May 2009 that some form of demonstration was provided in support of 
the assertion that the Notified Qeparture had occurred. 

Example: MUDFA Ret, .B &referral to DRP - speak to John M DLAP 

Example: obstructive behaviour 

Example: Elevated Estimates - plenty info on that 

Exa,nple: Vo/ume of INTCs and de minimus - see section 4 on tie Changes I Estimates 

Example sf Refusal to provide information 

Example: Position on Schedule Part 4 - The manner in which the lnfraco has acted indicates that the 
lnfraco has sought to concentrate on extracting additional payment from tie by offering explanations 
of Schedule Part 4 which are convenient to the lnfraco at the time. For example, in explaining your 
assertions on design of the track the lnfraco referred only to Schedule Part 4, paragraph 3.6.1 {b) and 
not (c) which in fact produces "the finished earthworks levels ...... for construction". This ambiguous 
approach to Schedule Part 4 is also demonstrated by your assertions in the DRP Adjudications about 
the meaning of Pricing Assumption 1. During the adjudication hearing for Russell Road Retaining 
Wall 4 (December 2009}, the lnfraco asserted that it had only priced for BODI and that anything not 
represented on the BODI was a Notified Departure. Indeed the lnfraco's legal representative's view 
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was that the exclusionary drafting of Pricing Assumption 1 did not allow for any development and 
completion of the design. The lnfraco shifted its view by the hearing for Section 7 Drainage {May 
2010} to argue that "of course" there was a qualitative allowance for development and completion of 
design, that the lnfraco had reasonably allowed for that in such cases and that there needed to be a 
materiality test applied to Pricing Assumption 1. 

Example: Value Engineering not delivered 

The lnfraco has [repeatedly} failed in its obligations under the lnfraco Contract in relation to Value 
Engineering {clause 5. 7 of Schedule Part 4), by failing to provide tie with Estimates for the VE Items 
included in Appendix C to Schedule Part 4 of the lnfraco Contract, and delaying to provide a response 
to tie in relation to the VE Items. The lnfraco is obliged specifically to use all reasonableJtpdeavours 
to achieve the savings for each Value Engineering opportunity identified in the lnfraco Contract 
(paragraph 5. 7.5 of Schedule Part 4 of the lnfraco Contract}, as well as being obliged generally to 
take all reasonable steps to manage, minimise and mitigate all costs. By notengagif7g with tie on 
the VE process, the lnfraco is in breach of its obligations under the lnfraco Contrgct VE opportunities 
represent a value of £***; therefore the lnfraco's breach in this regard has h rnaterial and adverse 
effect on the carrying out and the completion of the Infra co Works, in partfr:ularWith regard to Price. 

On 2 June 2008 {letter ref: PRO.CORR.41}, tie reminded the lnfraco of fts obligations in relation to 
Value Engineering and requested an Estimate from the lnfmco specifically in relation to VE Items 7, 

12, 14, 16 and 17. 

As at 1 August 2008, the lnfraco had not delivered Estimates for these VE Items. tie therefore 
informed the lnfraco of this failure {letter ref: INF.CORR 065). {The lnfraco had advised ***by letter 
dated 30 July 2008 {ref: 25.1.20Wl/SMcF/325),] 

{The lnfraco did I did not deliver EstimateSas regl.Jested for [any of} these Items. The lnfraco did I did 
not respond to this letter.] 

{Specific examples included in the/folder: Carricknowe Bridge Parapet I Edinburgh Park Viaduct 
/Roseburn Street Viaduct - why is thefnfraco 's behaviour in relation to these a breach?] 

• Edinburgh Park Viaduct {VE Item 12} - the lnfraco did not provide tie with an Estimate. tie 
repeatedly chased the lnfraco on 2 June, 1 August, 5 September, 30 September and 29 
October 20QB and 5)anuary 2009. {The lnfraco failed to respond.} lnfraco's position is that 
they inforrned tieon 3 June 2008 that this VE opportunity was not programme feasible since 
a redesigrJ ofthe bridge would require 40 weeks. tie's position is that the lnfraco has not 
attempted/to {pursue this Value Engineering Item.] What is tie's position on this? What is 
the.key point about this example? Any update on VE? 

• Rpseburn Street Viaduct {VE Item 15} - the two Key Qualifications for this VE Item were met 
oh ***. This was communicated to the lnfraco by tie on 29 May 2008, by letter PRO.CORR.34 
dated 20 May 2008. {The lnfraco has not provided tie with an Estimate.} The lnfraco 
suggested {by letter dated 29 July 2008, ref: 25.1.201/SMcF/314} that tie should confirm this 
item as a "Design to Cost" item. tie responded on 30 July 2008 (ref: INF_ CORR.060} that the 
lnfraco is obliged to provide its proposals as to how the lnfraco will deliver a final design 
acceptable to tie and the relevant stakeholders as required by the lnfraco Contract. On 17 
October 2008, the lnfraco attempted to rely on the fact that the Programme included in 
Schedule Part 15 of the lnfraco Contract stated that the lnfraco were to receive the IFC 
Drawings on 27 May 2008, but the lnfraco did not receive the IFC Drawings until 19 August 
2008. lnfraco appear to seek to rely on this as their justification for not attempting to 
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consider the VE opportunity. This is at odds with the lnfraco 's position on Programme 

generally and it is at odds with the obligations in relation to minimising and mitigating costs. 
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CLAUSE 7 - INFRACO'S BREACH OF CORE OBLIGATIONS 

6.28 The lnfraco has breached its obligation under Clause 7.1 of the lnfraco Contract to carry 
out and complete the lnfraco Works fully and faithfully in accordance with the lnfraco 
Contract. 

6.29 From the outset of the lnfraco Contract, the lnfraco has shown deliberate disregard for the 
lnfraco Contract and a defiance to carry out the lnfraco Works fully and faithfully in 
accordance with the lnfraco Contract. The extent, duration and pervasive character of this 
breach and its cumulative effect is materially and adversely affecting the carrying out and 
completion the lnfraco Works to a degree where tie no longer considers the lnfrac:() intends 
to complete the lnfraco Contract. 

6.30 The lnfraco has breached its duty of care under Clause 7.2 of the lnfrac.o Ccn,tract to 
ensure that in carrying out and completing the lnfraco Works, the lnfraco exercises a 
reasonable level of professional skill, care and diligence to be e><p!;!cted of a properly 
qualified and competent professional contractor experienced in carrying out works and 
services of a similar nature to the lnfraco Works in connectionJl\lith projects of a similar 
scope and complexity. 

6.31 The lnfraco has breached its obligation under Clal.lse 7.3.3 ..... to ensure that the lnfraco 
Works are completed in accordance with the lnfraco's qtiality management system and 
plans as developed in accordance with Clause l.OS .. 

6.32 The lnfraco has consistently failed to cornplywfth its contractual obligations and apply the 
expertise that can be expected of a properly qualified and competent contractor acting 
reasonably with regard to quality a11cl environmental issues, including: non-appointment of 
an HSQE Manager in accordance witf)C:laUse 105.5 of the lnfraco Contract (Bilfinger Berger 
has an HSE Manager andthel11frac(l has a Quality Manager, both of which have been 
replaced without tie's approval); lack of expertise with regard to Site Waste Management 
Plan, Construction Site Drainage Plan, Princes Street Site Acceptance Test records, 
Environmental Incidents and Utility Inspection and Test Plans; failure to carry out quality 
inspections; failure to complete full I DR check on design. 

6.33 The lnfraco tlils breached its obligation under Clause 7.3.4 of the lnfraco Contract to 
ensure thatthelnfraco Works are in compliance with the Employer's Requirements. 

6.34 The Jnfrac:o has demonstrated disregard for certain sections of the Employer's 
ReqUiremel

l
ts. The Employer's Requirements are effectively the client's specification for the 

lnfrc1co Works which the lnfraco was employed and is being paid to carry out and complete. 
fhjs is a breach of contract by the lnfraco, which, separately and cumulatively, materially 
al"ld adversely affects the delivery of the lnfraco Works. 

6.35 Example: Programme 

6.35.1 The lnfraco has failed to comply with the Programme requirements set out in 
the Employer's Requirements, in terms of failure to provide any cogent 
Programme, failure to provide Progress Reports; failure to comply with the 
Document Standards & Control, failure to comply with the requirements in 
relation to Mandatory Codes. 
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6.36 Example: Risk Management requirements 

6.36.1 The lnfraco has failed to provide Risk Deliverables as required under the 
Employer's Requirements. The Bilfinger Berger element of the lnfraco to this 
date does not have a satisfactory Risk Register in place for the entirety of the On 
Street and Off Street civil engineering works (Siemens and CAF, as members of 
the lnfraco, have adequate and compliant Risk Registers in place). This seriously 
jeopardises tie having any comfort or visibility that the lnfraco has a transparent 
and robust approach to risk, which on a Project of this nature is fundamental 
and puts tie in a position where Owner Controlled Project Insurances may be 
vitiated. 

6.37 The lnfraco has breached its obligation under Clause 7.3.7 of the lnfraco contract to 
comply with the Code of Construction Practice. 

6.38 Compliance with the CCoP is a statutory duty of the City of Edinburgh C:ouncil and, by 
delegation, of tie under the Edinburgh Tram Acts. The lnfraco is obligedto comply with the 
CCoP under the lnfraco Contract in order that CEC and tie dischargE!their responsibilities. 

6.39 Example: Schedule of Buildings Condition 

6.39.1 The lnfraco has failed to provide schedule ()f all buildings or other structures 
(including scheduled monuments and listed buildings that are located within the 
Site, or which are located directly adJacE!rit to such Work Sites), which may be at 
risk of physical damage or damage\Caused by vibration generated during the 
lnfraco Works and to arrange a .record of conditions and surveys prior to 
commencing the lnfraco Works. 

6.40 Example: Invasive Species 

6.40.1 The lnfraco hasfc1iled fo implement an Invasive Species Plan in accordance with 
the requirements of the CoCP and repeatedly fail to comply with the contractual 
obligations in relation to advising tie where Invasive Species are encountered 
and the treatment/mitigation which the lnfraco intends to carry out. As at the 
date of this Remediable Termination Notice, the lnfraco has not carried out any 
treatment - this causes delay [how much ?] and is potentially a breach of 
statutory duties (Wildlife and Countryside Act 1981 (as amended)). 

6.41 The lnfraco has breached its obligation under Clause 7.3.10 to ensure that the lnfraco 

works are tarried out and completed so as to ensure compliance with all applicable Law. 

6.42 Example: Deliver a Safe Tram (DaST) 

6.42.1 

6.42.2 

The Deliver a Safe Tram Report which tie conducts every reporting period in 
order to comply with tie's DaST strategy pursuant to ROGS (Railways and Other 
Guided Transport Systems (Safety) Regulations 2006 highlight that the lnfraco 
continually fails to meet the requirements of the inspection which reviews 
Interdisciplinary Design Check, Hazards, Inspection and Test Plan System, Design 
Variation/Change, As Builts and Asset Register. 

The above will cause delay and cost at the point when the Independent 
Competent person requires to satisfy himself on the competence of project 
management techniques throughout the execution of the lnfraco Works. 
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6.43 The lnfraco has breached its obligation under Clause 7.3.12 to ensure that the lnfraco 
Works are carried out and completed in accordance with all applicable environmental 
regulations and requirements. 

6.44 Example: Environmental Management Plan 

6.44.1 As at the date of the Remediable Termination Notice (25 months after the 
Commencement Date), the lnfraco does not have in place a fully approved 
Environmental Management Plan, due to the lnfraco's unsatisfactory and non­
compliant drafts (for example, not containing a Construction Site Drainage Plan 
as it is meant to). 

6.45 The lnfraco has breached its obligation under Clause 7.3.13 to carry out theJnfracp Works 
in accordance with Good Industry Practice. 

6.46 Example: Failure to contract secure and stable supply chain which is competent and 
willing to provide Estimates (see section 7 of this Remediable Termi

1
1ati9n Notice). 

6.47 Example: Failure to advise of non-Compensation Event delays (cfaijse 65.10) 

6.47.1 The lnfraco's has consistently failed to infOrm tie of circumstances which cause 
delay to the lnfraco Works and failure to prqvide ah estimate of the likely effect 
and any evidence of necessary acceleration measures. This is contrary to the 
provisions of the lnfraco Contract ahd tbis is contrary to Good Industry Practice. 

6.48 The lnfraco has breached its obligation uncter\Clause 7.3.15 to assist tie in relation to 
providing information that best value has been secured in respect of the carrying out and 
completion of the lnfraco Works. 

6.49 See section O of this RemediableTermination Notice. 

6.50 The lnfraco has breached its/obligation under Clause 7.3.16 of the lnfraco Contract to carry 
out and complete the lnfraco Works in such a manner as not to wilfully detract from the 
image and reputation e>f tie, CEC and the Edinburgh Tram Network. 

6.51 See section O ofthis Remediable Termination Notice. 

6.52 The lnfraco tias breached its obligation under Clause 7.5 to use reasonable endeavours to 
ensur� tl'lat in carrying out the lnfraco Works, it and the lnfraco Parties maximise 
productivity by reference to Good Industry Practice, minimise disruption to the City of 
Edinburgh8nd minimise costs. 

6.53 [Example: OLE on Guided Busway and Princes Street 

6.53.1 The lnfraco has failed to apply expertise to anchor the OLE poles correctly on 
Princes Street, requiring rectification and replacement which causes further 
disruption to the City of Edinburgh. This is a highly visible activity resulting in 
public disquiet over the competence of both the supervision and the execution 
of the works.] 

{PM COM MS: Facts are partially correct. Remedial action was to Hydro-Dem part of the upper 
section of nib to expose sufficient bolt length to ensure adequate sheer connection could be 
achieved. Bolts were not renewed as stated. This has only been part completed and there remains 
several bases where additional works are still required to meet this criteria. ] 
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6.54 The lnfraco has breached its obligation under Clause 7.6 of the lnfraco Contract to keep 
itself fully informed about current professional and technical standards and all matters 
related to, or which may have a bearing on the carrying out of the lnfraco Works. 

6.55 Example: Landfill Tax 

6.55.1 

Further information 

The lnfraco failed to apply timeously for the landfill tax exemption as they ought 
to have done and as a responsible contractor, taking cognisance of changes in 
the law, would have done. This resulted in the loss of the ability to for a 
landfill tax saving of approximately £ [***]. 

Example: Programme - the lnfraco has failed to comply with the Programme requirementsset out in 
the Employer's Requirements, in terms of failure to provide any cogent Progrqrrtrpe, failure to provide 
Progress Reports; failure to comply with the Document Standards & Control,failure to comply with 
the requirements in relation to Mandatory Codes. 

[Jo to update section on basis of information provided by tigrThe lnfraco has failed to comply with 
the Programme requirements set out in the Employer's ReqWrgmenJs (as well as those set out in 
Clause 60 of the lnfraco Contract, for which, see below). Thelnfraco has continuously failed to 
comply with the following sections of the Employer's Reqyirements (this is a non-exhaustive list): 
sections 12.1.2 {Progress Reporting); section .12.2 (l?rogfdmme Management); section 12.8.1 
(Document Standards & Control}; section 39.3 {fJasis ofProgramme) and section 39.5 {Mandatory 
Codes). 

Amongst other matters, compliance wit/J these)Programme requirements is essential in order to have 
visibility of the works which the contracto(/is carrying out, the programme, any slippage and 
mitigation measures and any conficlence dhd any form of certainty around the completion of the 
lnfraco Works. 

On 10 July 2009 (ref: INF CORR 1758/MJ}, tie wrote to the lnfraco specifically in relation to the 
Princes Street two week Look-Ahead programme and progress update, but also stating that, as at 
that date, no submissic,ns had been made by the lnfraco to comply with section 12.1.2 {Progress 
Reporting}, section. 12.:2 (Programme Management) and section 12.8.1 (Document Standards & 

Control}. The lnfracolltlas asked to rectify this as a matter of urgency. 

On 29 July/2009.(fef: INF CORR 1860/MJ}, tie again wrote to the lnfraco, as the lnfraco had not 
replied to this letter (ref: 1758}. Once again tie recorded the Infra co 's failure to comply with the 
Ernploye('s Requirements. 

{Then What?] {The lnfraco did not and as at today's date, no submissions have been made in 
accordance with the standards set out in the Employer's Requirements.} 

The Minutes of the Progress Meeting held on 23 March 2010 record that the lnfraco stated that the 
lnfraco will no longer be submitting construction programmes to tie as they were being used to 
generate contractual letters, until the Programme has been agreed. Frank McFadden of tie 
requested a letter to formalise this, to which [Kevin Russell of Bilfinger Berger] noted that a letter 
would be issued in response to a formal tie request. tie subsequently issued a formal request by 
letter of 7 April 2010 (ref: INF CORR 4686/SC} to which [the lnfraco did not respond. OR what 
happened?} 
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{Section 12.8.1 requires Planning Deliverables to be in Primavera V6 and should specifically be in 
complete, self-contained, and fully editable formats. [Despite repeated requests from tie on * * *, ***  
and ***  I on a weekly basis I at ***  meetings}, the lnfraco has failed to  comply with this provision. 
Compliance with this requirement is material to the lnfraco Works because ***. J 

Example: Risk Management requirements 

On 2 February 2009, the lnfraco provided its first draft of the "BSC Risk Management Plan & 
Procedure (Rev A)" for tie's review. 

The document was reviewed by tie in accordance with the Design Review Procedure contained in 
Schedule Part 14 of the lnfraco Contract and on 25 February 2009, tie notified the lnfracdthattie 
endorsed it "Level C - Resubmit" as it was inadequate. tie provided detailed reas611s for that 
endorsement on the Record of Review issued to the lnfraco on that day. 

The lnfraco provided a copy of their Risk Register on 7 May 2009. This dt.:ift was entirely 
unsatisfactory to tie as it did not comply with the reasonable requirnments of tie, via tie's 
designated Risk Manager, in accordance with the Employer's Requirements. On 11 December 2009, 
tie notified the lnfraco in writing (letter ref: INF CORR 2983/MH) that tie considered that the lnfraco 
was applying little or no effort in the production of the Risk Register as required by the lnfraco 
Contract. At this date, tie offered an alternative approach tQ assist the lnfraco. This letter was re­
issued on 22 December 2009 (ref: INF CORR 3091/M H). The lhfr.:ic;o tesponded on 3 February 2010 
rejecting tie's alternative approach and accepting thatt.he lnfraco remains responsible for assessing 
risk ownership, severity, ranking and mitigation proposals for risks incorporated in the Risk Register, 
in accordance with the Employer's Requirements. The lhfraco has yet to deliver to tie a satisfactory 
Risk Register. 

Example: Traffic Management 

Tr4.ffl¢ fflq,U/g�fflM(@q'$J6tffitfijif 4VU1� G'mmttt#W4'4b¢4VM m� A$ W tJmn,ttiM Wttff tfU(AIJ 
(!6f:t¢f'M'M ijfritklM �- TfHf@q'$ pfcfonflf:fq'$ 4 Pbfh@ ¢ftt4ffi:¢ ffJqp1JgijffJ¢#tf¢,tg ti?MiJJW'Jtfi#J 
{)J'& ff)qljfh'g) 11#'$ tt4fff¥ fflqnggflfflijnt, q(q kW gqftlilfilfq 'flliiififJtrif# WJUUin qpijfqti¢0 44¥ W 
f:t¢UWlt¢ tff fl AtlWP:f@: MitfS:lfk¢Wf¢ µ¢Jo ptq¢fl 1.1ntflqtfijqijfqqqq. 

A@��Jq ffiij $¢9tSg# @#f'ffegfA- @ff##!ri#th�itw#eff@Rih PYi#fig¢q M � #rii:! ij}i'pijt(ij# t¢, JJg.f#fg 
t1:1rnft:t4##it#n #f Www m@rith�- T#,� M�mqiiji:f ¢qfpgrkfn11 #Jg<;§ tin# tngr¢Rfo�@��ri#� t¢tJ#it 
.$¢¢#Rgfl. Qyij t@ #Wi:1� Wrtb thi Wf#!#f#¢f W9rkf fflij @(qf#w@tfq# #J@qi;� t@ th¥ @f pqf� h## 
ij*tiv#iji:f @ YiYmootn�, miji:111ia11 Qggttfqnf#t t:tt#fqffetfqn 1:1n4t1:1��@ffijll'ijri#ijJ9 m,i tijY$tg�gpqtqijf. 

Example: QLE 011Guided Busway and Princes Street [Confirmed by PM 9 June 2010] 

At spmeQLEbases on Princes Street, the bolts to anchor the OLE poles were set at the wrong level -
the /nfrqto investigated whether sleeves (or some other solution) could be used to increase the 
exposed bolt length, but their designers said that this would not work from a bolt sheer perspective , 
so the lnfraco had to break out the nib, and locally the top of the OLE base to remove the original 
bolts and then replace and re-set using new bolts. 

PM COM MS: Facts are partially correct. Remedial action was to Hydro-Dem part of the upper 
section of nib to expose sufficient bolt length to ensure adequate sheer connection could be 
achieved. Bolts were not renewed as stated. This has only been part completed and there remains 
several bases where additional works are still required to meet this criteria. 
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Failure in relation to Third Parties 

- whole new section in the folder! see end of section 7 
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7. CLAUSE 10 - DESIGN DELIVERABLES 

7.1 The lnfraco has breached its obligations under Clause 10, Clause 102 and Schedule Part 14 
of the lnfraco Contract. 

7.2 The lnfraco has failed to comply with Clause 10.1 and Schedule Part 14 in not submitting all 
of the Deliverables to tie's Representative for review in accordance with Schedule Part 14. 
The lnfraco has not submitted any part of the SOS Provider's Design Deliverables to tie for 
review before their issue for construction. 

7.3 The lnfraco has failed to comply with Clause 10.2 in not submitting any Permitte&\tariation 
which has involved change to the SOS Provider's original design to tie's RepresentatiVe for 
review pursuant to Schedule Part 14. 

7.4 The lnfraco has failed to comply with Clause 10.4 by not establishing an �xtranefaccessible 
by computer to tie, any tie parties and any other party reasonably required by tie. 

7.5 The lnfraco has failed to comply with Clause 10.5 by not setting Quf in the Programme the 
order in which the SOS Provider's Design Deliverables are to be st1bmitted for review in 
accordance with the Review Procedure. 

7.6 The lnfraco has failed to comply with Clause 10.13 by hot notifying tie of conflicts, 
ambiguities, discrepancies, errors or omissions . vvithin or between Deliverables together with 
its proposals for resolving such conflicts, ambiguitI�s,discrepancies, errors or omissions. In 
particular, the lnfraco has failed timeol.Jsly td hotify tie of conflicts and discrepancies 
between drawings issued by the SDSJ>.rovidef. Conflicts have had to be pointed out by tie to 
the lnfraco. 

7. 7 The lnfraco has attributed immaturity and discrepancies in design, irrespective of the reason 
for that immaturity or discrepahcy, to matters requiring design development from BODI, 
thereby enabling a claim fo be established against tie, rather than dealing with the matter 
through its contract with the 5[)5 Provider. 

7.8 The lnfraco's breach ofits obligations in respect of Design Deliverables leads to a situation 
where there js no fully integrated and assured design solution, the design is often of 
indifferent quality, the design is significantly late and the design has not secured best value 
for tie. Thi s .  has a material and adverse effect on the carrying out and completion of the 
lnfrac.o \Alorks. The lnfraco has failed secure the legal ability to discharge its obligations 
uncter Clause 102 regarding grant of licences and tie's ability to deploy the entirety of the 
Design as its sees fit. 

7.9 Example: Late Delivery of Design 

7.9.1 In relation to the 112 IFC packages contained within v31 of the Design Delivery 
Programme and Rev 1 of the Programme, the SOS Provider delivered IFCs late on 
53 occasions from the date of commencement of the lnfraco Contract; 37 of 
these late IFC packages relate to Phase la of the Edinburgh Tram Network for 
which the lnfraco is contracted to construct. This has included late delivery of 
IFCs for all roads, street lighting, drainage and landscaping packages; for Tram 
Stops throughout Section 1; and for drainage at the Depot. 
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Further information 

Example: Princes Street 

[tie to substantiate} 

Example: Section 7 

[this is Gogar Landfill I think ? - Jo has info on separate emails in folder] 

Example: Changes in IFC packs 

[tie to substantiate} 

Example: tracks/ab and roads drawings and Design Assurance Statements 

See comments from Damian in folder at section 8 - refers to Draft Acutus Report - in folder at 
section 2 (Programme n,itigation / lack of) 
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8. CLAUSE 28 - BREACH OF OBLIGATIONS IN RELATION TO KEY SUB-CONTRACTOR 
ARRANGEMENTS 

8.1 The lnfraco has failed to successfully place all necessary Key Sub-Contracts to carry out and 
complete the lnfraco Works. 

8.2 The lnfraco Contract reflects the intention that the lnfraco would procure and sub-contract 
with Key Sub-Contractors for certain elements of the lnfraco Works, including: major civils 
works contractors (civil engineering elements of Phase la), piling contractors, ground 
stabilisation contractors and trackwork supplier installers. 

8.3 From prior to the commencement of the lnfraco Contract (and, as background, a,s p9rtofthe 
lnfraco's tender bid submission), this has been the message from the lnfraco (including in 
Progress Meetings, at Management Meetings; in Work Plans; at the Sub-COhtracfAudits; in 
dialogue; and through correspondence). The matter of sub-contracts andJhe failufe of the 
lnfraco to manage its Key Sub-Contractor arrangements and corn.rnitrnents has been the 
subject of much communication over the last two years. lrrespedive of this and tie's 
continual push to close out the sub-contracts, the lnfraco coritiriU:E!.Jo be in breach of the 
sub-contract provisions in the lnfraco Contract. 

8.4 The lnfraco, as regards the tram infrastructure installatiqh wqrks, operates as a management 
contractor, without any meaningful construction resources of its own. Given that the 
engagement of sub-contractors is fundamentaLto E!)(ecution of the lnfraco Works in the first 
instance and that the engagement of sub.,.contractofs Cm terms which are compliant with the 
lnfraco Contract is fundamental to carryqµti3JJ&complete the lnfraco Works in accordance 
with the lnfraco Contract, tie's position is /that the lnfraco's breach is materially and 
adversely affecting the carrying putand completion of the lnfraco Works. 

8.5 As at the date of this Remediable Jerrnination Notice, the lnfraco has executed two Key Sub­
Contracts (BAM Rail and CORE{both of which are Siemens' Key Sub-Contractors). 

8.6 The lnfraco has placed and executed none of the Key Sub-Contracts for the Key Sub­
Contractors of the Bilfinger Berger element of the lnfraco (i.e. the major civils works). 

8.7 The lnfraco's Jack of Key Sub-Contracts causes tie grave concern around the lnfraco's 
capability, willingness and commitment to carry out the lnfraco Works. The failure to have 
in place Key Sub-Contracts has a detrimental effect on Programme, Price, the ability to 
prepare andsubmit timely, adequate and fair Estimates for Changes, security of delivery of 
th.Et Edinl:iurgh Tram Project and performance and quality of work security (via collateral 
warranties as provided for in the lnfraco Contract). 

8.8 Tfle lnfraco has breached its obligation pursuant to Clause 28.4 of the lnfraco Contract to 
obtain tie's approval for all work which is sub-contracted to each Key Sub-Contractor in 
advance of the each sub-contract's execution. 

8.9 As at the date of this Remediable Termination Notice, only one of Bilfinger Berger's Key Sub­
Contractors (Farrans) has had its sub-contract formally approved by tie (on 23 March 2009), 
which approval was subsequently retracted in February 2010. The lnfraco has not obtained 
tie's approval for the letters of intent on which certain Key Sub-Contractors are engaged. 

8.10 The lnfraco has breached its obligations to ensure that Key Sub-Contracts meet the 
requirements of Clause 28.4 of the lnfraco Contract. 

JLG/JLG/310299/15/UKM/30227775.1 42 

CEC00434875_0042 



Strictly Confidential FOISA exempt- DRAFT UPDATED 9 JUNE 2010 

8.11 The lnfraco has breached its obligation to provide tie with the collateral warranties which 
are required pursuant to Clause 28.7 of the lnfraco Contract. 

8.12 At the date of this letter, tie has not received collateral warranties for any of the Bilfinger 
Berger Key Sub-Contractors. tie has received no indication from the lnfraco when these are 
likely to be forthcoming. 

Further information 

The lnfraco has not placed Key Sub-Contracts for the following Key Sub-Contractors: 

• Farrans - the Farrans form of sub-contract was initially approved by tie on 23 March 2009. 
The sub-contract was still not executed by March 2010 (tie subsequently retff.{ested the 
lnfraco to refresh certain elements of the sub-contract in order to . aligt] with the lnfaco 
Contract commitments). 

• Barr - no Key Sub-Contract has been placed. tie letter 10 March/ explaining concerns and 
what action was required to ensure that the Key Sub-�ontrnc;t copfd be approved by tie in 
accordance with the lnfraco Contract and BSC responst23March 2010. 

• Grahams - no Key Sub-Contract has been placed. tie letter 10 March and BSC response 23 
March 2010 

• McKean -

• Crummock -

• Expanded -

• Mackenzie Construction Ltd - approval was granted by tie on 2 October 2009 for Mackenzie 
to carry out Key Sub-ContraCt !/1/orks between chainage 130000 (cut line) Princes Street and 
Haymarket Terrace in qccordance with the lnfraco Contract. At  the Sub-Contract Audit in 
{February 2010}, Bilfinger Berger indicated that they would be in a position to execute a sub­
contract in mld)April 2010. As at the date of this Remedial Termination Notice, there is no 
contractuaJ/y cotr,pliance sub-contract. 

• Mackenzi� - approval was granted by tie on 16 February 2009 for the works noted in {lnfraco 
letter 046/881 10 nave 2008?} subject to full compliance in accordance with the lnfraco 
Contract. 

Exa111ple: Early lack of engagement on sub-contractor process 

tie called a meeting for 10 June 2008 (4 weeks after the lnfraco Contract was signed), in order to 
discuss the lack of visibility of the lnfraco's Mobilisation progress. 

The Minutes of the Meeting note that, at this stage, the lnfraco confirmed that it still had to appoint 
any package sub-contractors and that they were still negotiating with 4 package contractors 
(Farrans, Grahams, R J McLeod and Barr) and no appointments had been made. tie pressed for 
clarity regarding the impact this was having on programme and what alternatives were being put in 
place if agreement was not reached. The lnfraco stated that they will / are awarding small packages 
of work to protect programme (it is noted that tie awaited evidence of this) and if no agreement is 
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reached the lnfraco will undertake the works directly. It is noted that tie will require evidence of 
appropriate resource capability in this circumstance. 

Example: lack of procurement strategy or policy 

The Bilfinger Berger element of the lnfraco has failed to demonstrate that it has a procurement 
strategy or policy in place which it is using to manage the sub-contractor process. This information 
and demonstration was requested from the lnfraco during the sub-contract audit process conducted 
during January and February 2010. [refer to audit report]. 

Bilfinger Berger {Jo to insert text from audit report re management and monitoring via weekly 
meetings and construction programmes.} 

For a project of this scope and complexity (civils work value of £***), this is entirely /.,/risatisfactory 
and is contrary to Good Industry Practice and it [means that the lnfraco ***] whicff, ds q result, has a 
material and adverse effect on the carrying out and completion of the lnfraco Vt/orks .and the delivery 
of the Edinburgh Tram Project. 

Example: letters of Intent (unapproved by tie) 

tie has notified the lnfraco that this is unsatisfactory {by letters datedx, y and z and meetings on x, y 
and z) 

Letters of Intent 

Sub-Contracts for Farrans, Grahams, Barr. 

Correspondence 

Collateral Warranties :­

This means that tie has no direct co11tti1ctua/ link with the Key Sub-Contractors as it was envisaged 
that it would have. This meanSthat tie is unable to fulfil its commitments to CEC and Stakeholders. 
This potentially puts tie in breach of its statutory obligations under the Tram Acts that only 
authorised partiesmdy}carry out the authorised works. 

By letter of 26 Feb?tJary 2010 (ref: INF CORR 4262/RJ}, tie advised the lnfraco that it would apply its 
contractual rightuodef Clause 67.14 of the lnfraco Contract to retain monies paid in respect of work 
carried ou{by a K,.ey Sub-Contractor for which the lnfraco has not procured a collateral warranty in 
accordan cewith Clause 28. 7. 

DLAP: Audit Report is in folder 
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9. CLAUSE 73 - BREACH OF BEST VALUE OBLIGATIONS 

9.1 The lnfraco has breached its obligations under Clause 73 by failing to make any 
arrangements to secure continuous improvement in the way in which the lnfraco Works 
are conducted having regard to the Project Vision and a combination of economy, 
efficiency and effectiveness and has failed to assist tie in the discharge of its Best Value 
obligations on behalf of the City of Edinburgh Council. 

9.2 The lnfraco's overarching approach to the lnfraco Contract is at odds with this contractual 
commitment and materially and adversely affects the carrying out and completion of the 
lnfraco Works and the cost of the lnfraco Works. Specific examples of this breach irid ude: 
lack of consideration and compliance with Value Engineering contractual Obljgatfons; 
provision of elevated Estimates; non-management of SOS Provider and the failure tc)procure 
a complete , assured and integrated Design which is legally transferal:>le to tie; failure to 
evidence verification and/or controlling of costs; lack of visibility of infofmationln relation to 
INTCs and Compensation Events; seeking unjustified payment of Preli1nfnc1ries. 

Further information 

[Jo to expand examples if necessary, tie to provide info on and Princes Street costs and 
seeking payment for sub-contractors not on site - }/£;.-Clause 80. 7.4; - Estimates; - Failure to 
evidence controlling of costs - Mrs X? ; - Lack of visibility of information in clause 80 and clause 65; -
programme; - [examples of where tie awarded cpntrqcts to other contractors due to lnfraco 's inflated 
price} ;- Princes St costs - purported increase inJhitcost Of the works which you carried out in Princes 
Street {480%} ; - no double recovery ; certify cOmpletion or approve that Preliminaries are due for 
payment on the basis that certain resoUrces/sQb-contractors upon which the application is founded, 
notably the on street sections, are actyqlly on the site 
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10. CLAUSE 41 - BREACH OF OBLIGATIONS IN RESPECT OF APPLICATION FOR CERTIFICATION 
AND MILESTONE PAYMENTS 

10.1 The lnfraco has breached its obligations under Clause 41.1 to give tie notice where it 
considers that Construction Milestones or Critical Milestones will be achieved and has 
failed to comply with its contractual commitments where the lnfraco is seeking payment 
of a Milestone Payment. 

10.2 Where the lnfraco fails to comply with the contractual payment mechanism by submitting 
claims for payment which cannot be validated, this seriously undermines the credibility of 
the lnfraco and the lnfraco Works and it brings into question the lnfraco's capability and 
commitment to carrying out and completing the lnfraco Works in accordante with the 
lnfraco Contract. 

Further information 

[By letter of 7 May 2010 tie advised the lnfraco that they had not follcrwed cm1tn1ct protocols in 
relation to Milestone Completion notices and subsequent Applications for 'fayrnent for Milestones for 
Preliminaries. Consequently, tie stated that it was not in a posltiqn to certify the Preliminaries 
claimed in their March Application. 

The lnfraco responded on 12 April 2010 making two points: firstly, that they were baffled by our 
stance since we had not adopted this previously; and secpndly that Milestones for Preliminaries are 
not to be classified as Construction Milestones. 

tie responded on 7 May 2010 restating the pqsitiorT fn respect of the contract procedure. In essence, 
the lnfraco are required to notify tie when.p .. C.ohs.tructlon Milestone is complete and thereafter apply 
for payment in interim Applications. Inf elation to Construction Milestones there is no contractual 
distinction between Construction Milestones and 'Preliminaries' Milestones therefore all Milestones 
fall to be classified as Construction Milestones. 

In any event, tie has to (under the terms of the lnfraco Contract) approve the payment. 

Therefore tie make the following conclusions: 

• That the ltifraco hasJailed to notify (as required by Clause 41} that Construction Milestones 
are completeJn order that tie may issue a certificate of completion to that effect; 

• Notwithstanding this, tie would not issue a certificate on the basis that the Preliminaries 
claimedinclude, inter alia, for on street works which the lnfraco are not currently 
progressing; 

• T
h

at the lnfraco cannot claim for Milestone Payments that do not already have a completion 
certificate issued by tie {clause 67};and 

• On a general note tie is not willing to either certify completion or approve that Preliminaries 
are due for payment on the basis that certain resources/sub-contractors upon which the 
application is founded, notably the on street sections, are not actually on the site. [tie to 
obtain the evidence for this e.g. G/5 maps} 

These conclusions evidence that the lnfraco is not complying with the lnfraco Contract in terms of 
payment mechanism. This seriously undermines the credibility of the lnfraco and the lnfraco Works 
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and it seriously brings into question the lnfraco 's capability and commitment to carrying out and 
completing the lnfraco Works in accordance with the lnfraco Contract.] 
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11. CLAUSES 7.3.16 AND 101.14 - CONFIDENTIALITY/REPUTATIONAL BREACH 

11.1 The lnfraco has taken actions which wilfully detract from the image and reputation of tie 
and the Edinburgh Tram Network. 

11.2 The lnfraco has attempted to discredit the management of tie on several occasions 
throughout the duration of the lnfraco Contract, including: writing to CEC with derogatory 
accusations against tie; providing its recently appointed PR adviser (Donald Anderson) with 
misinformation on the nature of the DRPs and giving him the remit to represent the lnfraco 
externally; releasing biased information directly and indirectly to the media in 
intended to cause a negative impact on tie's image and reputation . 

11.3 The lnfraco has breached the confidentiality obligations which it owes to tie llnder Clause 
101 of the lnfraco Contract, by disclosing Confidential Information belongingto tie and by 
releasing public relations material and press releases without tie's priofwritten approval. 

11.4 The lnfraco has released public relations material and press releases without tie's prior 
written approval on several occasions throughout the duration Qf.the lnfraco Contract, 
including for example: extensive direct comments to joumaH�ts as the time of the dispute on 
Princes Street beginning in February 2009; briefings clirectlY to Ministers which were 
captured on film by the BBC. 

This behaviour and these breaches seriously undermine the trust which tie ought to be able 
to have in its contractor with regard to commltmentto deliver the lnfraco Works and the 
Project vision and it seriously harms the folationsbip between the parties, which relationship 
is fundamental in delivering the lnfracqW6rks �nd the Edinburgh Tram Project. 

Further information 

In a letter of 8 March from 
accusations were made against 

"unable or unwilling to address.the realities of the situation", "denial of the budget overrun" and 
"chooses not to engage with the consortium in any meaningful or constructive manner". This letter 
also asserts that itis lnfraco's view that the current allocated funding is quite unrealistic. 

In a follow up letter on thef l April (letter ref: 25.1.201/RWa/5226) the lnfraco replied to a response 
from the CECChief Executive Tom Aitchison. In this more direct letter, Richard Walker stated that 
the tie "willnotiso!ate the Council from criticism" and suggests that Tom Aitchison needs to respond 
directly to assurances that funds will be met for the Project, and in addition any additional costs 
arising from the adjudication ruling. In the letter Richard Walker takes the opportunity to 
undermine tie by stating that tie's behaviour is simply not consistent with an organisation wishing to 
progress the project in an efficient manner and goes further to suggest that as an organisation we 
wish to substantially frustrate the progress. 

This action wilfully detracts from the image and reputation of tie with CEC (one of tie's key 
Stakeholders) and completely undermines the spirit of Project Partnering, collaborative working and 
avoiding disputes. As a result, this affects, materially and adversely, the carrying out and completion 
of the lnfraco Works. 

Has taken every opportunity to discredit the management of tie by: 
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Providing its recently appointed pr adviser (Donald Anderson) with misinformation on the nature of 
the disputes and giving him the remit to represent the consortium externally. (Comments made by 
Donald Anderson in person to Richard Jeffrey and to Leanne Mabberley) These included 
acknowledgement that Richard Walker's first letter should never have been sent. 

Comment to Leanne Mabberley " I am going to bring tie down" 

Writing twice to CEC in extremely derogatory manner regarding the management of tie 

2nd letter dated 1st April - directly questioning CEC's ability to meet the cost of the project. 

The lnfraco has released information directly and indirectly to the press in a manner deliberatedy and 
materially against the contract with tie Clause 101 on several occasions throughout the duratft>h of 
the lnfraco Contract. These included extensive direct comments to journalists asthe tirr)e of the 
dispute on Princes Street beginning in February 2009 and also included briefings dffectly t()Ministers 
which were captured on film by the BBC. 

A further spate of direct and indirect quotations have been to the press and media made since 
February of this year. This began when an agreement was reached omcoordinating our approach to 
a significant Financial Times review of the project. Despite joint agreement on how this was to be 
covered as such an important milestone article, Richard Wc1lker deliberately used the article to 
attribute blame to tie and to discredit any family approach to the prqject. 

A further quotation was made by Richard Walker again plaming utility delays to the Daily Mail on 
the 23rd February. 

On the same day, very specific information was disdosed to the Evening News on the adjudications 
which could only have been provideck by sorneol"le with access to those documents. These 
documents are subject to " breach disdosuref needs a form of words". This information listed the 
exact number of adjudications outstanging and also quoting sources close to the consortium 
regarding attributed allocation ofcqstsby the adjudicator. 

These quotations escalated in March 2010 - BBC News Consortium spokesman - "There will be 
further increase in the cost of the scheme" 

On the 11th of 1\/larch{Bilfinger accused tie of being "in denial" about what it called the budget 
shortfall and deliberately accused tie of misleading its parent company CEC. The Herald were also 
given a copy ofR1thard Walker's extremely derogatory letter to the Council's Chief Executive 
indicating thalthe people of Edinburgh should not have faith in the Council. In several quotes made 
to the journalisfRithard Walker referred to tie as being "entrenched", "in denial " and "unwilling to 
address the realities of the situation". This article also includes further detail on adjudications not 
proyided PY tie. 

This wasclosely followed by sources close to the consortium in the Evening News 16th March stating 
that tie " does not have a hope in hell" of imposing fines for late completion of the project. This 
article quoted again a start date of 2014 with an extra £100m causing yet another escalation of 
anxiety and stakeholder lack of confidence. This ran also on STV news. 

The last of this spate of articles culminated in a detailed interview given without name by a 
consortium spokesman citing against the CEC " interference by local authority bureaucrats", 
"micromanagement by tie" and "progress being virtually zero". This article which was written partly 
by an ex employee of Bilfinger and it also provided financial information on the project which was 
confidential. This is one of the most damaging articles. 
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For example, on 16 February 2010, an article was published in the Financial Times which included a 
direct quotation from Richard Walker which was misleading and incomplete and did not align with 
the transcript of the interview with which the lnfraco provided tie for approval. This quotation was 
phrased with clear intent to say that tie was acting irrationally (which is neither true nor fair 
comment) and which had a straightforward negative effect on the Project's image. tie notified the 
lnfraco of this breach on 18 February 2010 and subsequently exchanged correspondence with the 
lnfraco on the matter. The outcome remains that this example is a breach of the lnfraco Contract, 
which as a result adds to tie's belief that the lnfraco's breaches materially and adversely affect the 
carrying out and completion of the lnfraco Works. 
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