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Executive Summary

1. This report has been prepared to investigate and, where possible, identify areas of culpability for
delays incurred to commencement, progress and completion of certain key elements, and hence

Sectional Completion Dates A, B C & D, of the Infraco Works.

2. The investigations carried out to date indicate that both parties to the Infraco Contract bear
some responsibility for the delays incurred. There is also the potential the SDS has contributed
to those delays. Our current opinion on the parties respective culpability for delay has been

summarised within ‘Appendix (i)’ attached to this report. A

,..

3. These investigations have identified a number of kev afeas of further investigation and/or audit
which are required in order to more accuratelv establlsh the precise measure of each party’s
culpability. As a consequence, a number of reoommendatlons have been made within the main

body of this report in relation tomatters isuch- as (i) the reasons for dela\(s to IFC package issue

dates (both orlgmal and rewspd package”s], (i) the dates w\.rhlen| the Infraco De5|gn was issued to
SDS; (iii) the INTC! pr‘ocess, and (iv) Infraco sub- contractor proqurement Items (i) and (ii) above

are key areas of uncerfamty where delays havepccurred but1he reasons for same are uncertain.

4. We have also made further recommendationis ih"f.e%pect of tie maintaining detailed INTC Master

List Schedule, a more comprehens’ve'IFC tracker process and the contemporaneous compilation

of a detailed as-built! programme

| /

5. For each of tﬁé-ISectidﬁal"'CompIetion Dates we note the following in respect of our current
RES

estimate of liabilgpyfordelavy

6
Sectional Overall Estimated tie Estimated [{d.0:4
Completion Projected culpability Infraco Section
Date Delay culpability
Section A 57weeks [lLowerlimit| 25weeks | 14weeks
Upper Limit] 43 weeks 32 weeks ’
Section 3}
Section B 57 weeks |Lower Limit| 25weeks 14 weeks
Upper Limit| 43 weeks 32 weeks
Section C 6lweeks [lowerlimit| | Oweeks
Upper Limit| 61 weeks y
Section 4§
Section D 61 weeks |lowerlimit| 0 | Oweeks
Upper Limit| 61 weeks 0

Note: The delay periods are measured against a mitigated view of Infraco's
Revision 3 Setp 4 Issue 3 programme. Agreement has yet to be reached with
Infraco as to the achievability of those dates.

J086-812 Ver03 Page i June 2010

Comment [RB1]: We are trying to geta
better handle on this lower limit of tie's
liability. lain has been working on the
revised durations still contained within the
mitigated Issue 3 programme exercise
which still show significant increases over
the Rev. 1 programme. The intention is to
try to close this out during the course of
the coming week.

lain has also noted that 14 and 1C are not
too far off the critical path and are also
subject to the same increased durations as
1B. lain will make contact with the PM's
this coming week to progress.
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10.

In respect of Section A (Depot), tie’s liability for delay is estimated to be between 25 to 43
weeks (out of a total delay analysed of 57 weeks). That is likely to give rise to a liability for area

specific prolongation costs. Please refer to Section 3 of this report for further details.

tie culpability for delays to the Section C date is estimated to be between XX to YY weeks (out of
a total projected delay of 61weeks claimed by the Infraco). This is likely to give rise to a tie
liability for project level prolongation costs. Section 4 of this report refers. The measure of
prolongation costs to which Infraco may be entitled however, is not necessarily inextricably
linked to the period of extension of time to which it is entitled. Matters such as concurrency
and causation of the particular loss claimed will feature in ;any_..analvsis of entitlement to
additional payment. Failures on the part of SDS whetl_‘e"j':lo'-rp\ign by f,;.lrther audit and analysis may
also entitle tie to deduct sums from payments due t;:i;'Iri.fr‘a_c'.o'."Detailed analysis of the costs
ultimately claimed by Infraco will be reql@i%édj,fo en.sur;e.that any sums claimed is properly due

taking all of the above into consideration.

The measure of the delay .wh_it':ﬁ}p_\?i_ll actually be incurred hé,\.Me_\{réru'lis_dqpen'dent upon Infraco’s
implementation of mftigétﬁioh éndfor other acceleratth_,fneasmés-'ﬂvhich could be adopted to

limit the delays actually incurred. Agreement on'SqﬁH mea_St.irés has yet to occur.

In this regard, at ili'ﬂ.:.ermediate and sqbés'écftiqn-'l'é\}el in particular, there is considerable evidence
of Infraco culpability for delay _.in the '}iérious elements within Sections 2%, 5 & 7. This is
highlighted within__.’.Ap'ﬁe_n('i'_ixf\'(_ii’ at‘_i_iaé:h;d. It is stressed that whilst this may not translate into a
disallowable pe_riod nggkténéié; of time for the Section C date, it does/should preclude both
Infraco and i{s"-gub{_ccnfr;ctors’ from an entitlement to recovery of the prolongation costs
incurred durin_g.-’t'\'h't;se periods of culpable delay. Much will depend on the nature and type of

costs claimed or yet to be claimed.

It is important to note that the assessment of estimated culpability detailed above includes
matters known about up to end of March 2010. As matters and construction progress,
culpability is likely to change as the causes of delay change or responsibility moves from one
party to another. It is therefore essential that tie continues to closely monitor, record and

analyse progress of the various elements of the Infraco Works.

! Section 2 does not form part of this current exercise and report; Section 2 is not considered as important in
terms of overall project delays.

J086-812 Ver03 Page i June 2010
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Section 1 Introduction

14 Formal details
111 This report has been prepared by Robert Burt (Director) and John Hughes (Consultant),
both of Acutus. Assistance was also provided by lain McAlister, Associate Director at

Acutus.

1.2 Instructions and issues to be addressed

1201 On 3 March 2010 Acutus provided an initial view on potential tie liability for delay to the

Infraco Works (Acutus email of 3 March 2010 refers] A subsequent meeting was held on

10 March 2010 between tie and Acutus to dls;:uss thoSeI initial conclusions. At that
[ |

meeting it was agreed that a further process o‘f |nvesf|gat|on would be undertaken by

Acutus. Those investigations were’ tb focus on certain ‘prioritised’ elements of the Infraco

Works which were jointly ldentmed as bﬁlng likely to be crltlcal tQ ‘overall progress and

completion. 27 elements* _e selec‘ted out of a total| 01’80 sectlons,/areas which together

form the Infraco Works' It was further agreed that/a déTadIlne 9f 12 May 2010 would be set

for Acutus to rgp,br_t back to tie. A draft repert..Was,_llssu__ for discussion on that date.

1.2.2 Each eIement was given a priority| Ié-vel code dependlng on the then perceived level of

importance in respect of progress,qand delay to the relevant Sections and Sectional

Completion Da!:e;. '__[ho_se Prlor‘l_t‘ised elements are set out in the table below.

Priority Intermediate Description of area [ structure

level Section
1 |~ 1a4 Lindsay Road RW -W1
1 1A4 Road and Track
1 1A3 Victoria Dock Bridge - 516
1 1A3 Tower Place Bridge - 517
1 1A1 Road and Track
1 1B Road and Track
1 1c2 Road and Track
1 1c3 Road and Track
i 5A Russell RD RW - W3
1 S5A Russell RD RW - W4
1 S5A Murrayfleld TS RW - W18
2 5A Murrayfleld S S

? priority level 1’ being considered to have more relevance in terms of effect on progress and delay than level
L L
2

1086-812 Ver03 Page 1 June 2010
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Priority Intermediate Description of area [ structure

level Section

1 5A Roseburn Viaduct - S21A

2 5A Murrayfield Stadium Underpass - S21C

2 S5A Water of Leith Bridge - S21E

1 S5A Baird Drive Retaining Wall - W8

1 S5A Balgreen Road Bridge - S22A Incl. Balgreen Road Retaining Wall

Wso

1 5A Balgreen Road Bridge - 522B

2 5B Carrick Knowe Bridge - 523

2 5B Road and Track

2 5C Road and Track

1 5C A8 Underpass-W28 . | '

1 5C | Depot Access Road Brldge 532

1 6 Depot Bmldlng \

1 6 Roads & Tr ack

1 7a Track - Sect lon 7 0

1 7b @_ogarhym RW- W14/W15 [ 71|
| ) i _| , | P

123
from the records hvallable -' -

a) the key ima‘&ers which had cau|se|dor \éére""causing delay to the elements under
investigation, including _deia__y itogqbnfﬁhericement, progress and projected completion;

b) to |dent|fy areas oﬁc' cufrent delav and express a view on the significance of same;

c) to e;p_’r_és's |ou;r-:_c__l,|rr'ent opinion on the extent of tie liability in respect of delay to each
eleﬁwe_n:_t Llfd from those elements the likely liability in respect of the Sectional
Corﬁp’l'étion Dates; and

d) to identify any areas of further investigation (including possible audits of Infraco’s files)
which may be required.

1.2.4 It is anticipated that the output from this and other future exercises, undertaken by tie or
others, will assist and inform decisions in respect of extensions of time and additional
payment at Sectional Completion level. This process will also provide a platform from
which tie can assess, and if necessary defend, claims for additional payment from Infraco
and/or its sub-contractors at Section and intermediate section level. It will also inform
project risk profile considerations.

J086-812 Ver03 Page 2 June 2010
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1.2.5

1.3

131

1.3.2

1.3.3

1.4

141

This report and the appendices attaching hereto, summarises our findings and opinion in

respect of the above.

Information, data and documentation provided

Information and data required for the investigations, was identified and generally
requested via a series of email questionnaires issued in respect of each element®, That
information was subsequently provided by tie either by email or during discussions with tie

personnel.

That said, during the investigations it became apparent that/ in some instances certain
important data was not always / readily availablg./_As__é t._,";:n'nsequence, we have made
specific recommendations within the subsequej;.l'\t"l_:sé.t;'t'lzf;)ns’l[where relevant) regarding, for
example, the need for further audits te bej 'ca.rl;ied.'c;ut by tie (including the type of
information and documentation_'iré_ﬁyiriéd to"be recovered frc_i_n:t- Infraco during that
process). For ease of ref@rénc-:'e"fanv such ’recommeng_atiqns’--h%fwé.gbeen indicated thus

“Recommendation:..”"t /'

As noted abovg,'_;a .tlimesca le for this exerqise-.__vjés"' ;ét iwhe;.fe.l.ny it was agreed that Acutus
would report back to tie on 12 May 2010 / That timescale afforded an average of
approximateil.v one and a half days ..[.)e'r élé;ﬁéﬁf for the current exercise. As a consequence,
for the most part the_’infqrﬁ"iaﬁo‘n, '_c'fat'a and advice upon which the current exercise and
opinion is b_asefd:,.,. héélﬁé:e:,_-\. ',g'fo“\;ided by tie personnel. That process is to be distinguished
from sep_arate' i;nté._r'l*?:i_:g:aiﬁion and verification of the contemporaneous project evidence files
by ours__e;I\.iés. ;\.'\:_fhilé Qe have no reason to doubt the information and data provided, time

has not'-per“'ﬁ"\itted independent corroboration of the majority of that information.

Meetings held
A number of meetings were held with various tie project management staff over the
course of the investigations. In this regard, meetings and/or telephone discussions were

held with the following individuals:-
a) Malcolm Butchert and Alisdair Dickinson (in respect of intermediate section 1A);

b) Phil Dobbin {in respect of intermediate section 1B);

® Questions in respect of structure related questions were issued under cover of emails dated 22 March 2010,
23 March 2010, 12 April 2010, 19 April 2010, 22 April 2010, 26 April 2010 and 29 April 2020 refer. Separate
emails were issued in respect of contractual questions, design processes and INTC data.

1086-812 Ver03 Page 3 June 2010

CEC00443401_0008



tie Limited, Edinburgh Tram Network
Report on investigations into delays incurred to certain elements of the Infraco Works /
p,

Introduction

c) David Burns (in respect of intermediate section 1C);

d) Tom Cotter (in respect of intermediate sections S5A & 5B);

e) Andrew Scott (in respect of intermediate sections 5C, 6 & 7); and
f) Colin Neil.

(Note: Section 2 was not included in this exercise due to the fact that it was not considered

to be a priority in terms of progress and/or delay to the overall Infraco Works)

1.4.2 Further meetings and dialogue were held with Damian'-S'h'arp (in respect of design
processes and data), Fiona Dunn (re commercial '_iés_ué_s suchias INTC's and sub-contractor

procurement) and Tom Hickman (regarding planning and as<built data).

1.4.3 It is relevant to note that all tie p’érsppnél were extremely helpful and willing to assist in
this process, providing whatever| assistance they could (often oufwith normal working

hours).

J086-812 Ver03 Page 4 June 2010
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Section 2 Preamble to analysis and conclusions

2.1 Generally
211 The investigations and analysis focussed on the following key headings which were
highlighted as being consistently significant in terms of progress and delays. Those

headings are:-

A. The “Issue For Construction drawings” (‘IFC’) process — see report section 2.2 below

and Section ‘A’ of each individual appendix;

B. The “Infraco Notice of tie Change” (‘INTC'}‘prooess:'—.':see report section 2.3 below

and Section ‘B’ of each individual appendix:(;
C. The progress and completic_zn":'bf. the MUDFA ‘Works or other utility works — see

report section 2.4 below and Séc-tion ‘C’ of each individual appe_ndix;

D. ‘Other’ matters such as sub -contractor procurement by Infrato Work Package Plan
(WPP) submlssmhs by Infraco the Infraco IDR;’]DC process and other structure or
area related issues arising during the mvestlgatlons See report section 2.5 below

and Sectlon D’ of each |nd|\.f|dual appendlx,

E. Comparison of the cbnst'rhdibn periods included within Infraco’s Revision 1 and

Rewsmn 3 programmes ~ see report section 2.6 below and Section ‘E’ of each
|nd|\r|dua| appendlx and
F. Avéilahilhv of specific areas (whether in whole or in part) — see Section ‘F’ of each

iﬁdi\e;idual appendix.
2.1.2 For consistency, progress and delays attaching to each element has been considered under

each of the above headings.

2.1.3 Prior to outlining the specific findings in respect of each prioritised element it is prudent to

make the following general comments in respect of each of the key headings.

2.2 IFC process
221 A key issue identified in a number of instances was the availability of design such that the
works could commence or progress could be maintained. Matters such as late release of

the IFC by the date identified in the Programme or a material breach by SDS in

J086-812 Ver03 Page 5 June 2010
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performance of its obligations are Compensation Events under the Infraco Contract®.
Those matters may give Infraco an entitlement to additional time and payment but only
where they have been established as the direct cause of delay to the Works (albeit that
Infraco entitlement to any additional payment is also subject to certain potential
deductions as set out in Clauses 65.12.2 and 65.13). It is therefore important to identify
and establish, as far as possible, whether any such Compensation Events were “.. the
direct cause of a delay in achievement of the issue of a Certificate of Sectional Completion

..." (emphasis added).

2.2.2 In addition, questions surrounding Infraco’s management’ {'or.'.otherwise] of SDS and the
IFC process generally were also raised by tie durlng 'l:he current exercise. That, together
with the provisions of Clause 19.19", tle s Ilabllltv for dela\,’s in respect of tie Changes and
third party approval delays, render’ |t_-essent|al that the ‘cause’ of any delay to the IFC’s be

established (as distinct from merely id:éntifying that a delay in IFC issiie has occurred).

2.2.3 As a consequepce-,__d_urjh'g;tﬁ'e c_m:rent exercise we retﬁ;l’:e;‘fe'cl'. an;c_l__wei'e provided with, a
copy of tie’s?';'..’;'DS Abprévdfs freckef’? That documeht 'provi&e.cl!information relating to the
dates on which the‘ ‘first’ IFC packages were planned to be issued and when/if they were
actually issued: From that data we were able tci “establish whether any delay had in fact

occurred to the (first) IFC.

2.2.4 It is apparent h'e{nve\}er'fhat-ée'i;tain further information is required in order to establish,
with a greater degree of cer‘tamtv, the culpability for any such delay in IFC issue. That

further infmmatmn is not presently available, as further explained below:-

a) ‘Caﬁ'sé' of delays to Initial IFC: the “SDS Approvals tracker” monitors only the issue of,
and delays in respect of, the first IFC for each ‘package’. It does not however
specifically identify the ‘cause’ of that delay. Potential causes of delay may include one

or more of the following:-

i. late issue by SDS (in its simplest form a CE under 65(t) — which may in turn

permit the application of clause 65.12.2);

* Clause 65 and Compensation Events (t) and (u) respectively

® Clauses 11.3 & 11.4 of the Infraco Contract refer

® Clause 19.19 limits tie’s liability for Compensation Events in certain circumstances related to failures on the
part of Infraco

7 Copy provided to us was the MS Excel file ref, ‘SDS Approvals tracker — download at 6 April 2010.xlsm’

J086-812 Ver03 Page 6 June 2010
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b)

ii. a material breach by SDS (again in its simplest form a CE under 65(u) — which

may in turn permit the application of clause 65.13);

iii. a failure of BSC to provide the Infraco Design to SDS in accordance with the

Consents Programme and Schedule Part 14 (clause 19.19 refers);
iv. a tie Change;

V. A failure of BSC in respect of its management of SDS or another breach by BSC

(e.g. failure to properly manage the CEC/NR interface); and/or

vi.  Arequirement of CEC/NR for which tie will b_ear!feﬁ'bonsibility;

No doubt there are a number of other potential f't_:a'uées'"bf delay not identified above.
However, until further details’ _'a_.iré évailable it is not possible {in the majority of
instances) to establish with___qny;céfrta-inty the cause of and culp‘_ébili_ty for delay in the

issue of the IFC's. ./ /7

Recommendatién: tie\should {on a focussed bgsisj car\r\f_bu.t an audit of identified IFC

packages agai n:‘;t which critical delays may’have,occurred.

Recomm:é.ﬁdation: a signifi_cqnf_ delay_'h_._-a's'béen identified in respect of the design for
Roseburn Viaduct within 'I-n'i:.\eflrrﬁ'_e'rii'at.e. Section 5A. Delay in the region of 92 weeks has
so far beenlncurfed ':co' t_l.1.e;. IFC (incorporating the VE design) for this structure. This
structure |is crl'._l,ci'é,r'l_-to.\_the works in 5A which itself is key to completion of the ‘off-
stre'ét"lwéq_k_sf \..n'vi:c.hin Sectional Completion C. As a consequence, it is recommended
that a i'ié;cailed audit of this process of, and delays to, the design of this structure is

undertaken.

Revised IFC drawings: the current “SDS Approvals tracker” monitors only the first IFC
issued in respect of each ‘package’. It does not track either the timing of, or reasons

for, the re-issue of subsequent revised IFC’s for those packages.

Recommendation: tie should consider implementing a wider, more comprehensive IFC
tracker capable of monitoring the subsequent revised issues of each IFC. That tracker
should also endeavour to identify the reasons and culpability for the revisions made.

This will more readily inform any subsequent analysis of delays.

J086-812 Ver03 Page 7 June 2010
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c¢) Infraco Design: there is no data presently available (to ourselves or tie) that can
inform us as to when Infraco provided its design to SDS. We understand that although
tie has requested this information from Infraco, it has refused to provide this
information. This however affects, among other things, the consideration of Clause

65(t) and tie’s ability to apply clause 19.19 where or if appropriate.

In this regard, we are advised that an audit is planned on selected areas of design
which should retrieve this type of information (at least for the areas considered by the
audit). We understand the proposed audit will also address (or attempt to address)
retrieval of information on how, or how effectively,'l'_nf.raco managed SDS. That

information however is not yet available.

Recommendation: tie should p_t_fes_&"i_nfraco fbr_fclj_é'brovision of data surrounding the

provision of the Infraco Design:td';SDS.'

225  As aconsequence of the above, we have endeavoured.\.’_@he_ré'pé_s'siblé_té identify the most
likely causes un';':-!.er]a/ihgl'fh'e ;:_lelayﬂs. There is how_g_v_efr some u__ri'ce'l"fainty surrounding the
establishment |of gidlpjabilify for these dg—:_la_v_s’.ﬂ C "'Thjat l.]"m':'értaintv however could be

addressed by th__'e-d.ata obtained by implgméﬁ;ﬁét_idﬁ_'.cj'f the recommendations above.

2.3 INTC Process
2.3.1 A number of issues arise m teSpéét"éf the INTC process. We have summarised those issues

below togefhér \ﬁ.ﬁith ho'gés'oﬁany interim assumptions made in respect of same.

a) INT_C ,Masfter- List: Recommendation — tie may wish to consider maintaining a central
master INTC schedule which monitors the various components® of the INTC process.
That master list is likely to save time in the future locating the relevant details

surrounding individual INTC’s.

b) INTC's included in the current analysis: we have relied on the tie project managers to
highlight the key INTC's which have affected commencement, progress and delays to

individual structures. A separate exercise is also underway by the tie commercial

® Those components include (but are not necessarily limited to) data concerning the relevant location /
structure, date Estimate required; relevant (reasonable) extended date for provision of the Estimate; whether
revised Estimate required; date Estimate(s) issued; date of tie Change Order; whether subject to 80.13
instruction (and date); whether referred to DRP; date of reference to DRP; whether 80.15 instruction issued by
tie; outcome of DRP and other Comments. An example of the type of master list was provided (and used) as
part of this current exercise. That data could also be compiled using a database application if that format is
preferred by tie.

J086-812 Ver03 Page 8 June 2010
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c)

team, where the current INTC master list is being populated with the relevant data.
When complete, the master list will facilitate identification of all INTC’s applicable to
specific individual areas or structures, thus permitting a more comprehensive analysis
to be undertaken. That exercise however is not yet complete — hence our reliance on

the INTC's identified by the project management personnel.

Recommendation: that the tie commercial team continues to compile and maintain a

detailed master list of all INTC's (and related data) in either Excel or database format.

Period for provision of Estimate: Clause 80 provides tha_} Estimates shall be provided
by Infraco within an 18 Business Day periodj,_.unle_ss._ah é'x'tended period is agreed by
the Parties. We understand that few exten‘s.ié'lr\f;.w?er_éia_g'reed by the Parties. There is
also no data available to inform _-llls'fa_s tol'tié.’s_ p'c,;si'i.:io.n on any reasonable extended
period. Time has not permitt:ed.us to review the contents of each INTC in order to
arrive at a view on a rea_s‘,'o'r'ié'blég ﬁq_erfbd for the provision-of that Estimate. We have
therefore, by nel_eces%it:\,f_:, -'b'roc_eeded on the basis tha?t-'t_hlé' 18 Business Day period applies
to each I.NTC. :It: sf.ho.uld-".l.therefore be bor_n_é\,'i_h r'rjind_l'_.i.:ﬁ.at this position could be
subsequently cﬁéilénged by Infraco and ._-th.at_.a_r;')éﬁod longer than 18 Business Days

may be h_eld'by a third party a_s_.be'ir.{g:appli,(.:a.blé.f more reasonable.

Period for tie to reviewﬁnﬂ_ :jes"_ﬁurid to Estimates: in the current analysis we have not
allowed any s_pe'céifi\};:éf ’défa’i.llg period for tie to review and respond to Estimates
provided by I'n:f_ré::'f();' ;;l_\fhile it is accepted that this period will vary depending on the
con-t.l.e_ﬁ’lts alf_l_d n'a’.c..ure of the Estimate, time has not permitted a review the contents of
the! _\.{af'\ioll.ls Estimates to establish for ourselves what we would consider to be a
reasonable period. In any event it is also noted that, Compensation Event (x) renders
tie liable for the “delay arising between the date tie is notified of a Notified Departure
and the actual date on which tie issue a tie Change Order in respect of such Notified

Departure” (where that CE is the direct cause of delay).

As such, the time taken by tie beyond receipt of the Estimate has been attributed to tie
as a period for which it is likely to be culpable. That position is generally in line with

the advice received from DLA on 24 March 2010 (email timed at 15:44), where it was

? please refer to item 4 of the DLA advice note dated 16 January 2010,
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d)

e)

noted that “... to avoid further delay/cost consequences, it would be open to tie to refer

the Estimate for determination in accordance with DRP”.

Period taken by Infraco to issue INTC: the recent exercises have identified a number of
instances where significant periods of time have elapsed between an IFC issue date
and the date on which Infraco has notified tie of an INTC. As an example, INTC 399 was
notified on 26 February 2010. We are advised however that the Geotechnical IFC for
this area was available to Infraco on or around 18 December 2008. That equates to a
period of 62 weeks prior to notification. On the face of it that period is unreasonable
and raises questions as to Infraco’s management of thls process and the Works
generally. Other similar examples are preyé_lér_gtf_l_;ht"oilghout several elements. Note:
the Infraco Contract does not make §_pecifi¢ p}o'vigie'n"'fo'r'.notification of INTC's within a

specific period.

Recommendation: that disclssions are held with, or advice /sought from, DLA to
establish wh_ether-e'):(éé_'s:';i\l.re time taken to notify II{_IT'C's" is 2 failure / breach by Infraco

of its genena]-_obiliga_'tio‘ns-i.lnder the Contract. -

Effect of 8033; instruction: we have bé'e"l"l.'. p._rﬁ'\zir'i.ded:with a copy of tie’s letter dated 19
March ZOiO issuing an 80._:].3"ihsftrug"ti'c_):r'1'in respect of a number of INTC's. We also
understand that Infracc")__.-hag. 'disﬁuted the validity of an instruction under that clause.
For present pu I?p.t.J.sé\.S :Tw'e' 'I;lés\.fe.--proceeded on the premise that the tie 80.13 instruction
is valid, ;In t_h_e'-l'.g'\.fen:c_ that it is found not to be valid, the conclusions concerning
culp';b-illit\;r for .dé.l.ay associated with those INTC’s may change. In this regard we have
alsé__pr'c-ic'ileeded on the premise that the issue of an 80.13 instruction by tie will not
‘open the door’ for Infraco to somehow argue that such an instruction could/should
have been issued earlier. This is particularly relevant to circumstances where Infraco
was in significant delay in the provision of Estimates for INTC's prior to the issue of an
80.13 instruction. Whilst it is considered unlikely that Infraco would be successful in

prosecuting such an argument it may be prudent to discuss this with DLA.

2.4 MUDFA and/or other utility works

2.4.1 Information regarding completion or projected completion of MUDFA or other utility works

was obtained from two principles sources, being (i) information obtained from tie project
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2.5

251

management personnel and (ii) the marked up photographs of the various sections

produced by tie at periodic intervals.

Recommendation: that tie maintain a central database of MUDFA / utility commencement

/ completion dates (that information has proven difficult to extract).

Other

Sub-contractor procurement: data in respect of Infraco’s procurement of its sub-

contractor’'s was obtained from two principle sources, being (i) a copy of tie’s audit report
dated February 2010; and (ii) section 4.1.2.1 and Appendix10.6 of the Infraco Period
Report 3-1 to 24 April 2010. Review of that dqcumenta_ﬁoﬁ 'shows that Infraco has not
operated the procurement process in accorda:négfe"ﬁifh __.the' Infraco Contract. This could
have significant commercial implic_ati_o_r'i§ -as e;iﬁerit.s'. u.n.fald. In terms of the effect of the
procurement process on progre_s; and d_elays however, the invg_s__tigations focussed on
gaining an understanding,.--qf-"Whether-"\the procurement of-_s:ul?':contractors affected
progress of the Infraco 3Wér'k:$:‘therﬁ:selves. In this regé'r":dl, i.;f:'e'!._l"ldt@':‘, that it is quite possible
that the issue of 'Ietltérs; of;'-int'e.nt (LOI's), as Opppsg_'d_ :_’:co fqr"méi' su b-contracts, could lead to
delays to either«a_ s'éar*f on site or progresls-"(j_-ﬁ_ﬁit'e._' T__h.at"'l:s particularly so because the LOl’s
issued by Infraco all appear to have .r:e'.s_t_fi'ctét.;l"*-a'l.l.Jthorised value limits’. It is therefore
important to understand v.._rht_'-::_t_l"l‘e_r, and |n w'f.\at way, this process actually affected the sub-
contracts in ques_tion_-;_'_ ,Th’éf._l'_n'_f_'o\r'mét.ion however is not available from the audit; nor is it
available fré;ﬁ the Infraco Period Reports. The audit itself identifies this as a further action
(at page"i_i- “F;u_rthér-';ﬂ:ldit Requirements”, where, in the last two sentences ‘scope’ and

‘timeline’ i$ discussed).

Recommendation: that a further audit is carried out by tie (as planned) which goes
towards establishing the timing and details of the various extensions to the sub-
contractor’s letters of intent. That audit should also aim to gain sight of (or retrieve copies
of) relevant correspondence between Infraco and the sub-contractors. That information
should in turn assist in identifying whether this process caused delays to commencement /
progress. Please note however that our initial conclusions in respect of the prioritised
elements indicate that sub-contractor procurement process was not a significant obstacle

to commencement or progress. This is explained in detail within the relevant appendices.
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2.5.2 Infraco IDR/IDC process: Following discussions with Damian Sharp at tie, we understand

that the original intent behind the provisions of Schedule Part 14 was that SDS would have
its Inter-disciplinary Design Check (IDC) in place before issue of the IFC; and that Infraco’s
IDR/IDC would occur after that point. That is, Infraco would ‘complete’ its element of the
design following receipt of the first IFC from SDS. As such, the ‘IDC’ shown in the flow
chart at paragraph 2.2.13 in Schedule Part 14, was apparently intended to relate to the SDS
IDC (not Infraco’s IDC). That said, it was explained that the flow chart could also apply to
the subsequent Infraco design process but in a separate timescale (it is this separate
timescale that needs to be better understood). It was also explained that it was not
anticipated that SDS would update its IFC for subsequent Infraco design input or change
requests. However, it is apparent that this i |s now cccurrlng such that revised IFC's are
being issued by SDS following |n_t_e_grat__|pn u_f f_nfra_u_:a Design; with Infraco submitting
Compensation Event notices undér (fF,[t}.' Wel have been unable to-establish where the

Infraco IDR/IDC process sits in'te'rr'hsbfit_he' contractual timeline-. <

In addition, we’ have not vet Iocated where or if |t is expllutly stéted or |mpl|ed|y included,
in the Infraco Contract that the Infraco DeS|gn has to be in place before construction starts
(this may however fall out of Schedule|Part’ 14 Part A clause 7). This should be discussed
further to ensure that tie’s pO.':;It]OIfI on _thl$ issue is protected. Other related contractual

issues arising during our di_scuss’ipflns'i_k-ith Damian Sharp include:-

a) Does Cci'i'tt pe"risati'c'i'rt Event ‘(t)’ relate only to the first IFC in respect of the 112 listed in
the De5|gn Delwery Programme (currently the projection is that 262 IFC's will be

|ssued)3‘ | v
b) How should IFC's emanating from the development workshops feature in this process?

c¢) How should the inclusion of BSC's design in a subsequently revised IFC from SDS be

addressed?

Recommendation: further investigation (via tie audit) into the provision of the Infraco
Design and the subsequent timing of the integration of that Infraco Design into the SDS

design.

Recommendation: clarification of the contractual issues raised above.
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2.6 Comparison of the construction periods included within Infraco’s

Revision 1 and Revision 3 programmes
2.6.1 Within the individual analysis of each of the prioritised elements, we have undertaken a
review of (i) the delay to start of the relevant structure / element; and (ii) any forecast

delay to the finish of same.

2.6.2 We have also undertaken a review and comparison of the different construction periods

included within the following programmes:-

a) Infraco Revision 1 Programme;

b) Infraco Revision 3 Step 4 Issue 3 programme; and

c) lain McAlister’s opinion on af__re._:_'_él_sr).ln__ablej m|t|gated version of Infraco’s programme

Revision 3 Step 4 Issue 179, J

2.6.3 The latter rewew {of forecast delays to flnlsh dates) necessarlly mdudes consideration of
any increased EICtIVItY duratlons |nc|uded within the Infraco Programme Revision 3 Step 4
Issue 3. Those durations have therefore been corripared with the Infraco Revision 1
durations. W__e note however that 1:10' |__nf9_rr'r_]at|on has been provided by Infraco which

substantiates the increased d,uration incflu'ded' in the latest programme.

Compilation of as-buift ;_ifrégrarr?m'é'

2.6.4 Availabil__i_tv-bﬁ a_ccure_‘-fe"'es-built data is and will be essential to the successful defence, or
prosecutien, of-any claims and/or counterclaims. While some as-built information was
made a"\.rail'.a'rl.)le by tie’'s project management personnel, the absence of detailed as-built
data has hindered the current exercise. As such, it is important to reinforce the value of
detailed as-built records and the contemporaneous compilation of a detailed record of as-

built progress (ideally in programme format).

Recommendation: that tie allocates a resource (possibly a dedicated resource) to the
compilation of an accurate and detailed as-built programme together with evidence files

{which support / validate the entries within the as-built programme).

*® Note: we have used the IM view of Infraco’s programme Revision 3 Step 4 Issue 1 (as distinct from Revision 3
Step 4 Issue 3) due to the fact that the Issue 3 exercise has not yet been completed. As such there may
ultimately be differences between those two exercises which may require to be reconciled in the future.
However for present purposes use of Revision 3 Step 4 Issue 1 provides the information necessary to consider
indicative comparisons.
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2.7 Process of review and analysis

2.7.1 The following provides a brief overview of the analysis undertaken in respect of each of the
prioritised elements.

2.7.2 Summary programme: a simple summary programme has been prepared for each
prioritised element identifying key facts in relation to ‘A. the IFC Process’; ‘B. the INTC
process’; ‘C. MUDFA / Utilities’; ‘D. Other issues’; and ‘E. Construction periods’. lllustrating
all of the above in a programme allowed us to view the inter-relationship of each of those
issues graphically within the correct timeframe. See example below.

el
ki _“_rd‘g'iéi‘ TEE | G7 azﬁets [ais m.l nl?iaqu FOEEE 2!“; T]aiE mﬁ%’ﬁ
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2.7.3 ‘A. IFC Process’: planned and actual IFC issue dates were plotted in respect of the key IFC's
for the relevant structure or element. Where a delay was incurred to the IFC, information
was sought in respect of the cause of that delay. At this stage mainly anecdotal evidence is
available as to the possible causes of said delay (please refer to section 2.2 above). Delays
were indicated by a yellow bar (indicating culpability for IFC delay has to be firmed up).

2.7.4 ‘B. INTC Process’: information was obtained from tie project management personnel on
the key INTC’s which were thought to have affected commencement and/or progress.
Information was then sought in respect of the key stages in the INTC process including

J086-812 Ver03 Page 14 June 2010

CEC00443401_0019



tie Limited, Edinburgh Tram Network
Report on investigations into delays incurred to certain elements of the Infraco Works /
/

Preamble to analysis and conclusions

notification date, date Estimate required, date Estimate submitted (if at all) and dates of
any applicable 80.13 or 80.15 instruction. Culpability for delays through that process was
categorised on the basis as set out at section 2.3 above. Blue bars indicate Infraco

culpability; Green bars indicate tie culpability.

2.75 ‘C. MUDFA/Utilities’: dates of planned and actual MUDFA and/or other utility completions
were plotted. Culpability for same was indicated. Again, blue bars indicate Infraco

culpability; green bars indicate tie culpability.

2.7.6 ‘D. Other issues’: where possible the sub-contractor procurement process was tracked
through the various stages including (i) clause 28.2 & _2__8.45.re.c"]l'.|ests and approvals; and (ii)

issue dates of letters of intent. Milestone dates/were inserted for each.

2.7.7 ‘E. Construction Periods’: where_-"péssiljle each| chart contains details of the following

constructions periods: (i) Revision 1-bﬁogr-ammé; (ii) Revision 3 Step 4 Issue 3; and (iii) IM

mitigated version of Revision 3 Step 4 Issue 1. This agaiﬁ"-éIIOWed us to present a
graphical rep.re's'_'énfafio_ri dfihe'réspec*tive durations within the correct timeframes. An
assessment of the delays to start and delays to fiish was then undertaken — that process

being inforr'ried_hy"information provided bv,'-'éhd di:j;'él]ssions with, tie personnel.

2.7.8 ‘F. tie position on area availability’: consideration has also been given to the question of

area availability.| That _is,l-"w'hen’ in-tie’s opinion Infraco could / should have commenced
works in c’é'l;itq;rhf -aréésli This matter was discussed with the respective tie project

management persannél in order to arrive at an opinion on same.

2.7.9 Thereaftgr-;-'\'i\.r'lithin section ‘G. Conclusion’, we have summarised our opinion, based on the
information available, as to the (i) the significant events/issues affecting commencement
and/or progress; (ii) concurrent issues/events which may have occurred; and (iii)
consideration of any events which would likely be considered to be the dominant cause of

the delay to that element or area.

! see footnote 10 on page 12 above
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Section 3 ‘Section A & B’ - Conclusions arising from current

3.1
3.1.1

3.1.2

3.2

3.21

analysis

Generally
Section ‘A’ is defined within Schedule Part 1 as “means completion of the Depot (including
energisation) and the first Tram delivered to the Site and assembled and the completion of

all tests required by the Employer's Requirements in relation to that Section”.

Two prioritised elements relate to Section A, being (i) the ‘Depot Building’; and (i} ‘Roads &

Track — Depot’. We note the following in respect of each. [ o

Section 6 I ) %
Section 6 Depot Building: please refer to Appendix 16 attached. The table below
summarises the respective start / fimsh dqtes and activity durat_iqn's" within (incl. delays

between) the Revision 1, Revfs}fén T.’;:anfd IIM'mitigated Rev|.3 pro’grain?nbs,

6 Depot Building (taking Earthworks as start dates) | EINE
Rev.1 Rev.3 Issue 3 Delay B IM Mitigated Delay

B Rev.3

Start |27/06/2008 | 07/04/2009,{| (40.57 wks}-| 07/04/2009 | 40.57 wks

Finish 01/06/2010 | 16/06/2011 || 5829'wks| | 31/12/2010 | 30.43 wks

Cal. Duration| 100.71wks | 114.43\wks | 13.71wks| | 90.57wks | -10.14 wks|

follows:- |

(i)

'Sil_'g"ni"ﬁ'éént’ issues/events: the significant issues affecting commencement of the
\é'érthworks were (i) water main diversion; and (ii) INTC 187. The delay due to water
main, causing delay to access — 01/08/08 (planned start) to 18/02/09 (when
material start should have commenced). 35 week delay (tie culpability). INTC 187
(delay in provision of Estimate) appears to have caused a further 6 week delay to
the earthworks (Infraco culpability). Thereafter there are questions surrounding
Infraco performance in earthworks operations, commencement of foundations and
steelwork — causing a 16 week delay to foundations and steelwork. For the most
part, excluding the water main, these appear to be Infraco culpability. That said,
issues such as increased workscope in terms of earthworks volumes and

foundation increased scope must be taken into account. For present purposes we

have allocated a Split liability for this 16 weeks period (that is to say the liability
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(i)

(iii)

(iv)

for this 16 week period has been split between the parties — see Appendix 16
attached and table below).

Note: the above is slightly different from previous information supplied to us. That
is, previously we understood that tie’s position was that partial access was
available on or around late 2008 (i.e. prior to the completion of the water main).
The above however is the explanation we have recently received. If however the
earlier tie position is correct the balance of culpability shifts more towards Infraco
as a result of a failure to commence earlier. The measure of the shift in culpability
is likely to be in the region of 6-10 weeks. A

Concurrent _issues: there is a question of' the coh[gletion of the water main
diversion (to 05/05/09) being concurrent Tl}ls however was not seen as critical to
the building. No doubt Infracq quI however focus on this and the time periods
taken by tie for issue of TCO’s

Considerations of dq,m nange water main work WI" be. difflcult to argue as being

anything. other thand mant until 18/02/09 [but see note above} Thereafter, the
| 4

delays to cammencer‘nent of earthworks f’oundatlonsand steelwork are critical.

As such, ‘our current oplnlon on a’]lpcatlcrn of-culpability can be summarised as

follows- A | :

Description

Opinion on
tie
culpability

Opinion on
Infraco
culpability

Delay to Start/ Range of 25 | Range of 6 to 16
A || |~ to 35 weeks weeks
( DQIq_v"'ﬁp to Steelwork erection: further 16 Range of Range of
| week delay. This may have been caused by | 0 weeks to 8 weeks to
late procurement of steelwork (hence lower 8 weeks 16 weeks
range of 0 weeks); but some allowance may
also be due for increased earthworks and
foundation work (need more detailed as-
built data to conclude). There is also a
further risk regarding Depot doors.
Lower limit: 25 weeks 14 weeks
Upper limit: 43 weeks 32 weeks
3.2.2 Section 6 Roads & Track — Depot’: please refer to Appendix 17 attached.
Our conclusions in respect of delay incurred to this element can be summarised as
follows:-
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331

3.3.2

(i)

(ii)

(iii)

‘Significant’ issues/events: There appear to be five main issues affecting this
element. Those are (i) the water main delay; (ii) INTC 187; {iii) the delay to issue of
the Roads IFC; (iv) delay to drainage design; and (v) delays to the OLE foundation
design. The delay due to water main, delayed access to the site — from 01/08/08
(planned start) to 18/02/09 (when material start should have commenced).
week delay; tie culpability. INTC 187 (delay in provision of Estimate) appears to
have caused a further 6 week delay to the earthworks; Infraco culpability.
Thereafter there are questions surrounding the production of the Roads IFC and
drainage design. This was not issued by SDS until 1_4{0_8;‘09 (52 weeks later than
planned — albeit that the 41 week delay to-'c;ommenjce"rnent takes up the majority
of that delay). This needs to be audited i:i.na,;a:n"a!ﬂ;:,ed.--'

Concurrent issues: there is a qqeétion d"_f the finel completion of the water main
diversion to 05/05/09, beiné ce'n‘cu'rrent with other issues above. No doubt Infraco
will focus on this and the tlme perlods taken by tie for lsSUe of TCO's. Infraco
culpability i in respect of the OLE foundations desrgn may vet prove to cause further
delay to] progress [those delays however have vet to unfold). This should be
monltored closely via as-built programme collation and other tie audits.

Con5|derat|ons of dominance: water main work will be difficult to argue as being

anything other than -do_mlna_nt until 18/02/09 (as it restricted access to the whole
site unt_il-~mid--F_eb'rde_rv_.-:'imgi. Thereafter, the delay to issue of the Roads IFC is
Iikellil"?tcr"fe__at"_ij_re..fsigniﬁcantly in any delay analysis. Culpability for this delay may

wfel:l rest 'Witrl"SDS (excusable under CE(t) or (u); but may also relate to Infraco

'.faili.l_re to manage SDS). Risks remain that CEC was complicit in delay. Overall delay

to this element and Section ‘A’ in particular however linked closely to completion
of Depot Building (which at present is the longer more dominant string of

activities).

Conclusions in respect of Sections A & B

Please refer to ‘Appendix (i)’ for a summary of the detail above and below.

In light of the above, we summarise our current opinion in respect of Sectional Completion

Date ‘A’ as follows:-

)

Sectional Completion Date ‘A’ ‘time’ implications: Potential tie liability:-
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a. Lower Limit: 25 weeks.

b. Upper Limit: 43 weeks.

‘

Note: in terms of Sectional Completion Date ‘B’ please refer to IM email of
04/03/10. That confirms the following “The programme logic models the
requirement to have the track sections 5C and 7A complete to achieve the Section B
date. On that basis the late completion of the A8 Underpass and the groundworks
at the Gogarburn Landfill Site project the Section B date to 15 February 2012.
However, we have previously been advised, in d:'s__c_u__ss_',‘ons with tie’s E&M and
operations staff, that the actual requirements. of"-tﬁe _'fest track is approximately
1km of live track running from the Depo.t H&ﬁr_fg,dfstussed this with tie’s PMs it
would appear that a suftab;'g. -J_’e_'r_:gtf? of t.%'agk"-can be constructed by January 2011.
The track section 5C runni.'-;g ;.r.-hro;t_;_gh the A8 underpass andto the south is not
required for the test 't_}'.a-ck.' :Prﬁow'd!ﬁg the contractor mq!ééé""a concerted effort to
carry ogt-the-:!qri'df}.*f"sz;'.t’é _wor}(s in the Spring, .Eiﬂr;nrh:éjrg a_m;)_" Autumn of 2010, while
at the s&rf_re [time progresses track con,stfu:ction 'in_.' tﬁé adjacent sections of the
route, .th'er"e--'éha&!d be no f'mpedf'meﬁt_-_'tﬁ h_.a!.r_f'_ﬁg the test track ready within 28 days
of the'-cbrﬁp!etfan of the pep_of?.”:.___This: however is dependent on Infraco resolving

the landfill site withinthe tim:esbale'i‘equired to suit the above.

(ii) Seci_:ioﬁé_'l.-é ‘fi n'a.n.(.;i'jél" '_i'l;n';all;t_:-ations: in terms of site prelims it is noted that the
m__ajorfity Qf_thé,.’ti;e' implications above relates to delayed access to the area. As
-'S:Uiiill'l, Esgbhéohtractor ‘Sectional’ time related costs should not have been incurred
"-.by'l""riflraco to any great extent, if at all. Infraco ‘sectional’ costs™ are likely to be
related to Section A dedicated management resources. On that basis, we note the

following:
a. Lower Limit: Infraco costs 25 weeks; sub-contractor costs 6-10 weeks.
b. Upper Limit: Infraco costs 43 weeks; sub-contractor costs 14-18 weeks.

3.3.3 In terms of the current projected delays to completion of this Section, we note that within
the Revision 3 programme Infraco has increased the projected duration of the Depot

Building works by approximately 14 weeks. No substantiation has been provided by

2 overall ‘Project’ related prolongation costs are reconciled
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Infraco is respect of same. In our opinion no further time should be awarded to Infraco for
increased durations until such time as the relevant substantiation is provided. This is
particularly relevant in light of the current views on potential mitigation and/or
acceleration measures™®. That said, tie should consider when it needs to have the Depot
and Test Track complete. If, for example, Section ‘C’ is significantly delayed, there may be

little benefit in expediting the Depot completion at additional acceleration cost.

* Jain McAlister’s previous opinion on the Infraco Revision 3 Step 4 Issue 1 programme was that time (in the
region of 10 weeks for the Depot Building and 23 weeks for the associated Roads & Track) could be saved.
Please note, that where any of those measures are deemed to be ‘acceleration’ there may be costs
implications for tie attaching to same.
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Section 4 ‘Sections C & D’ - Conclusions arising from current

analysis

4.1 Generally

411 Section ‘C’ is defined within Schedule Part 1 as “... the carrying out and completion of
Phase 1a to Newhaven (including energisation) and the spur or delta at Roseburn Junction
and the completion of all tests required by the Employer's Requirements in relation to that
Section, including those System Acceptance Tests that must be successfully completed prior
to shadow running as provided for in the Employer's Re__qgﬂffements". This in effect
comprises Sections 1,2,5 & 7. '

4,1.2 Section ‘D’ is defined within Schedule Part“fl as the complet.ran of shadow running and
commencement of revenue serwce ﬂppromf obthmed and the compfetfan of all tests
required by the Employer's Requrrements in relation to that Sect:on i'ndudmg those System
Acceptance Tests that n)(,(sr bEV suicessfuh‘y completed .fo enab! ' rwce Commencement”.
This was orlglnally planned to c0mp|ete 26 weeks aﬂ:er the complehon of Section C.

42 Section1 | ./ 20V

421 Appendices 1 to 8 attached contain the cur;ent analv5|s and conclusions in respect of the
following Section 1 prlorltlsed eléments!

Appendix Section Description of area [ structure
Prn:mt\ir Level i Elemylts

1/ | 1A4 Lindsay Road RW -W1

2| Y|’/ 1A4  Roadand Track

3 1A3  Victoria Dock Bridge - S16

4 1A3  Tower Place Bridge - S17

5 1A1 | Road and Track

6 1B Road and Track

7 1C2 Road and Track

8 1C3 Road and Track

422 From the attached, it is evident that the dominant delays to commencement (and
completion) on intermediate sections 1A, 1B & 1C remain with the utility completions in
each of those areas. The extent of those delays renders this Section the dominant
sequence of activities which continue to drive Sectional Completion Date ‘C’. That position
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423

4.2.4

4.3
4.3.1

4.3.2

remains true whether observing the Infraco Revision 3 programme or lain McAlister's

Revision 3 Issue 1 or Issue 3 mitigation exercises.

In terms of delay and consequent (mitigated) completion, the latest intermediates sections
are 1B and 1C2 Road & track. On 4 March 2010 the then projected mitigated dates in
respect of the Issue 1 programme were June and August 2012 respectively. That said, the
recent Issue 3 mitigation exercise conducted by lain McAlister in conjunction with tie and

others, indicates that completion of Section C could be achieved by 11 May 2012.

Please refer to report section 4.7 for our conclusions in respggt'bf the effect of the above

on Sectional Completion Date ‘C’.

Section 5
Appendices 9 to 15 attached contaln the carrent| analy5|s and conclu5|ons in respect of the

Section 5 priority ‘1’ elements; Prbrltv e eJements are contalned wlthln Appendices 20 to

26, as follows:-

Priority Level 1 Ele;nents

9 | 5A Russell RD RW = W4 1~

10 5A  Murrayfield TS RW '____W18

Roseburn Viaduct - S21A

- Baird Drive Retaining Wall - W8

_'I'?u_,a!lgreé'n Road Bridge - S22A Incl. Balgreen Road Retaining Wall
| - W$9; including Balgreen Road Bridge - S22B

/ | | |5€"| A8Underpass- W28

B 2 5C Depot Access Road Bridge - 532

Priority Level 2 Elements

20 5A Russell RD RW - W3
21 5A Murrayfield TS

22 5A Murrayfield Stadium Underpass - S21C

23 5A Water of Leith Bridge - S21E

24 5B | Carrick Knowe Bridge - 523

25 5B | Road and Track

26 5C Road and Track

The analysis of the above confirms that at Project level the delays incurred in this Section
of the works (although significant) are subsumed by the more extensive delays incurred

within Section 1. This presumes that if Section 1 works are mitigated then so are the critical
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parts of Section 5. It also assumes no resource requirement linkage between the two

Sections.

433 That said, the analysis of those Section 5 elements, clearly identify considerable periods of
concurrent delay at an intermediate section level. Infraco culpability throughout this

Section is significant. tie culpability is also present.

4.3.4 This analysis has also raised significant questions in respect of the timing and/or

management of the design process.

4,35 As noted at paragraph 1.2.4, maintaining this form of record and analy5|s will enable tie to

properly assess, and where necessary defend, clailms for addltlonal payment from Infraco

and/or its sub-contractors at Section and mtermediate sectlon level. It may also assist tie

in informing strategy in relation to |ts _Iatlonshlp and deallngs with SDS

4.4 Section 7

441 Appendices 18;nd 19|attaohed _cOntaln the current anafysm and cohclusmns in respect of

the following Seo|t|qn 4 Pl'lol'ltv ‘1’ elements:- ]

Appendix Section Description of area f structure

Priority Level 1 Elements ( il

18 7a Track Section 7 .
19 /qua_r'!;n._lrnRW W14/W15

| N~

4,472 Similar cqn'jnie’ntsl"a'ppﬂy' here in relation to Section 7 as are made at paragraphs 4.3.2 to
435 ap-éx_;«é; {r%e!_séc}i'én 5).

4.5 Consideration of position adopted in the ‘'MUDFA Rev.8’ adjudication

451 During the ‘MUDFA Rev.8’ adjudication process, a report was produced by Acutus™ which
concluded that “... it would appear to be possible to mitigate all of the MUDFA Revision 8
projected delays to the extent that there would be no requirement to extend any of the four

Sectional Completion Dates”™,

452 It is acknowledged that, on the face of it, the comments made above in the MUDFA Rev.8

adjudication report may not appear to be consistent with our opinion on the delays to

" Report Ref. J086-209 dated 5 May 2010 entitled “Expert Report regarding Estimate in Respect of INTC No.
429 MUDFA programme Revision 8 Delay and Disruption Resulting from Incomplete Utility Works"
' paragraph 6.3.1
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Section 1 and the culpability for same (even after mitigation). It is therefore necessary to

explain how the two positions need to be reconciled.

453 The ‘MUDFA Rev.8' adjudication focussed on projected delays to the completion of MUDFA
works as at 28 March 2008. When compared to the Infraco Revision 1 Programme

‘assumptions’, the following delays to the MUDFA works were forecast to occur:-

1 2 3 4
Int. Revision1 MUDFA Rev.8 Delay
Section Prog.Dates Dates (whs)
1A 31/10/2008| 17/12/2009 | 58.86
1B 01/08/2008| 24/09/2009 | 59.86
1C 31/10/2008| 18/12/2009 | 59.00
1D 19/12/2008( 25/09/2009 | 40.00

454 It was against the background of fhose delavs I:C|rca 59 weeks) that lain McAlister’s
‘MUDFA Rev.8' report was drafted Slnce that date however the completion of the
MUDFA works, within Sectmn .1-"|n part:cular have been further delaved to the extent that

[
the following de1ays (shown |n columns 788 below}fwere forecast as at April 2010 (we

understand however that those dates have sllpped further since April 2010):-

oo 3 a (=% T4 @ 7 8

1
Int.  Revisionl MUDFARev.8 !}elay Rev3Ste pdissue3 Delayin weeks Increase in
Section Prog.Dates Dates (wks) | Range from to [Rev.1to Rev3s4i3] W delay (wks)
1A 31/10/2008 1}7’12(‘2!]59 _{:58.86 | | 02/03/2010 |13/12/2010 69.57 | 110.48 5157
1B 01/08/2008 | 24/09/2009 | 59.86 | | 01/07/2010 99.86 40.00
1C 31/10/2008 18/ 12/2009 | 59.00 | | 07/05/2010 |04/11/2010 79.00 | 104.86 45.86
1D 19/12/2008 | 25/09/2009 | 40.00 | | 30/01/2010 |08/02/2010 58.14 59.43 19.43

455 That is;jas-':_'a_j: "A'b'ril 2010, the overall projected delays to MUDFA works in Section 1 had
increaséd/to circa 110 weeks. That is, an increase of up to 52 weeks beyond those forecast
in the ‘'MUDFA Rev.8' programme are expected (see columns 8 & 9 in the table directly
above). It was this Section that drove Sectional Completion Date C within the mitigated

Issue 1 programme (see comments in report section 4.1 above).

Revision 3 Step 4 Issue 1 mitigation exercise

456 lain McAlister’s mitigation exercise on the Revision 3 (Step 4 Issue 1) programme™

indicated that mitigation / acceleration could bring the projected completion date forward

% Including the joint ‘mitigation’ review with Blair Anderson. That review has taken intermediate section 1A
off the critical list; but maintains the criticality of intermediate sections 1B & 1C. That exercise still indicates as
a forecast completion of summer 2012.
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to circa July / August 2012Y7. That equated to an overall delay in the region of 73 to 77
weeks for Sectional Completion Date C. As noted, that delay was driven by the dominant
delays in Section 1 (intermediate sections 1A, 1B & 1C in particular). The difference
between the increased MUDFA delays (of up to 52 weeks) and the mitigated delay to
Sectional Completion Date C (of 73 to 77 weeks) appeared to have been brought about by
the introduction of different Traffic Management phasing within Section 1 (together with a
degree of increased workscope as a result of INTC’s). This added to the critical MUDFA /
utility delays in Section 1 by upwards of 21 to 25 weeks.

Revision 3 Step 4 Issue 3 mitigation exercise

4,57 Notwithstanding the above, as noted at pa_ragrap‘ﬁ 423 ._éboi.fe, a further mitigation review
exercise has recently been carried___ out, "tpis tiine on iﬁe Issue 3 programme, by lain
McAlister in conjunction with tie Ell::ldf_:’.)thé_(s. That exercise shows that a mid May 2012
completion currently appears ’ac.:_l;iie-\;rable.ls."fhis equates to an .ap_p?ol}’('imate overall delay to
‘Section C’ of 61 weeks. ThIS i‘:s'.d.rii'.'én' by on-street inte;rmed iéi:e seciioh 1B. On that basis,
the risk for this o\.rerall perlod appears to remaln W|th tie“ [albelt that the current exercises
being undertaken’ bv tle in respect of TM phasmg may ‘well inform a further reduction in

the current projectlon of forecast delays and ewdence BSC's liability for part of this delay).

4.6 Consmeratlon of tle p()\]tl(m Te lack of early progress on ‘off-street’

works by infr 66 )
4.6.1 At a me_eting_held.-_-o__ﬁ'.-SIMav 2010 tie reiterated its concern that the focus on dominant
delays t'of.Mu;DFA" / utility works in the ‘on-street’ Section 1, would mask the effect that
Infraco’s- -Ia':;k of early progress on the ‘off-street’ Sections has on the programme for the
‘on-street’ sections when they become available. In particular, tie noted that had Infraco
progressed the ‘off-street’ sections earlier, resources which now remain engaged on those
delayed ‘off-street’ works, could/would have been applied to the ‘on-street works' as

those workfaces became available. Had that occurred, tie would have expected the ‘on-

street’ sections to be completed earlier than currently planned.

Y Email from Acutus (IM) of 4 March 2010 timed at 19:17hrs refers. That mitigation exercise did not allow for
full depth construction i.e. it had been removed from the activity durations as directed by tie.

¥ That clearly will require Infraco’s cooperation [ engagement in adopting the relevant mitigation

¥ Unless it can be proven that BSC's phasing and durations shown in the Rev.0 and Rev.1 programmes were
always unachievable and that this is therefore an Infraco error. That however may be a difficult argument to
prove.
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4.6.2

4.6.3

4.6.4

4.7

4.7.1

4.7.2

4.7.3

This has been discussed with lain McAlister in order to understand what effect the above
has/had on the collective discussions on potential mitigation which has been developed by
lain, Blair Anderson and tie over recent weeks. In particular, we discussed the assumptions
and constraints considered and applied when carrying out the mitigation exercise(s) on the

Infraco Rev.3 programme(s).

Initial indications are that any resource constraints previously applied by Infraco on the
‘on-street’ sections were removed during the mitigation exercise, to the extent that
resources are no longer driving the mitigated programme(s). As such, the degree to which
this particular tie concern affects the overall Sectiongl Comm'éifon Date C is thought to be

minimal.

That said, this matter can be furth_er_'t;bns:ideréd'during the completion of the current

mitigation review of the Infraco Re\;fsian';S Step 4 1ssue 3 programme,

Conclusions i!__l__lf(?SpEC_fo SéctionC&D

Questions of ‘criticality!, ‘dominance’ and “significance’ |

One of the key 'i's;ués:"\.-uhich we have hadm ‘consider when arriving at our opinion on
respective culb'ébility for delay to__Sec'ti;::;.ri:a_l_ Corh.bl'é.t.ion Date ‘C’ is what effect the delays to
the constituent elements h_a\{é had on t,h'i.s séctional date. In particular, we considered how
a third party _tribun_‘:_l'_l,.Wbtﬁl.l_d"__ér'\‘awse same. In so doing, matters such as criticality,

dominance] significance andthe like are of paramount relevance.

In the pfé-s,en;t ;_cii'c.ufﬁstances, we consider that the magnitude of the early and ongoing
delays tQ..tHEIIMUDFA and utility works renders arguments about concurrent (critical) delay
more difficult to prosecute. This is particularly relevant to the respective delays evident in
and between Section 1 and Sections 5 & 7. Whilst there is clearly Infraco culpable delay
within Sections 5 & 7, the project critical path remains firmly fixed within Section 1
(intermediate section1B in particular is currently seen to be driving the Sectional
Completion Date to 11 May 2012). Please refer to ‘Appendix (i)’ for details on our current

opinion on respective culpability for delay in respect of each element.

Previous discussions have focussed on recent case law®® which lends support in certain

circumstances to a process of apportionment when considering culpability for delay and

% City Inn Ltd v Shepherd Construction Ltd [2007] ScotCS CSOH_190 (30 November 2007)
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'

4.7.4

4.7.5

4.7.6

4.7.7

extension of time. The difficulty, which in our opinion will be faced in tie presenting a case
on the basis of ‘apportionment’ however, is that the particular judgement in question
focuses firstly on a test of dominance®’. When considering the application of
apportionment (if appropriate), the court went on to note that “length of delay” and the

22

causative “significance of the events for the Works as a whole”*" were factors which must

be considered. Each of these three factors® pose significant hurdles for tie to overcome.

As a consequence, at Sectional Completion Date level it remains our opinion that Infraco
will be excused for delays incurred up to circa 61 weeks (for Sectional Completion Date C) —
please refer to paragraph 4.5.7 above. The measure of the (:Ielav which will actually be
incurred however is dependent upon Infraco’s |mptementatzon of mitigation and/or other
acceleration measures which could be adopted to |Imlt the delays actually incurred.

Agreement on such measures has yet to occur

We also note that this overall 61 week delav does not arise solely as al result of the delayed

MUDFA/utility dwersmn WOI’kS.r' Present indications ftom th"' Issue 3 mitigation exercise
| i

||
are that |ncreaSed ac‘tlwty duratlons BDDI to, IFC changes and different TM phasing
|

arrangements| may weII have contribute. The prectse split between those potential causes

remains uncertaln (and should be theusub}ect of further investigation).

At present it is thought thatthe majorlty of the period of delay is attributable to the late

MUDFAf’utlllty dlversmns leferent TM phasing is not considered to be a matter for which

tie should be responSIble {although this too requires to be established). Liability for (valid)

BDDI to IFC |ssues W|II however rest with tie. In light of the uncertainty surrounding the

above we dre only able to estimate at present the likely

Description Opinion on Opinion on
tie Infraco
culpability culpability
Lower limit: XX weeks 0 weeks
Upper limit; 61 weeks XX weeks

Those delays could also give rise to project level prolongation costs. The measure of

prolongation costs to which BSC may be entitled however, is not necessarily inextricably

*! paragraphs 21 and 157 of the ‘City Inns’ judgement refer
* paragraph 158 of the ‘City Inns’ judgement refer
% .e. dominance, length of delay and causative significance
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Comment [RB3]: We are trying to geta
better handle on this lower limit. lain has
been working on the revised durations still
contained within the mitigated Issue 3
programme exercise which still show
significant increases over the Rev. 1
programme. The intention is to try to close
this out during the course of the coming
week.

lain has also noted that 1A and 1C are not
too far off the critical path and are also
subject to the same increased durations as
1B. lain will make contact with the PM's
this coming week to progress.
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4.7.8

4.7.9

linked to the period of extension of time to which it is entitled. Matters such as
concurrency and causation of the particular loss claimed will feature in any analysis of

entitlement to additional payment.

In this regard, at Section and intermediate section level in particular, there is considerable
evidence of BSC culpability for delay in the various elements within Sections 2, 5 & 7 (and
in certain elements of section 1). This is highlighted (for elements within Sections 1, 5 & 7)
within ‘Appendix (i)’ attached. Whilst this may not translate into a disallowable period of
extension of time, it does/should preclude both Infraco and its sub-contractors’ from an
entitlement to recovery of the prolongation costs incyrred dq‘r'i'h.g those periods of culpable

delay. Much will depend on the nature and type of costsclaimed or yet to be claimed.

In relation to Sectional Completion _Datu_a"ﬂ’ we'hav'e.assumed for present purposes that
this will be 6 months after the Sectforjlagi Cd_}mpletl‘bn Date ‘'C’ (acknowledging that tie may

wish to take a view on whether this 6 month period can be reduc_edz‘?].:

RobertBurt =~/ John Hugh_es'__.-_: o, /

Dated: XX Juné 2010

* Particularly if the off-street section can be completed significantly earlier to allow driver training and system
testing to begin earlier.
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LIST OF APPENDICES
Appendix Section Description of area / structure
(i) Summary table of current view on respective party culpability for delay
Priority Level 1 Elements
1 1A4 Lindsay Road RW -W1
""" 2 | 1A4  Roadand Track
3 1A3  Victoria Dock Bridge - S16
""""""""""" 4 1A3  Tower Place Bridge - S17
5 1A1  Road and Track
6 1B Road and Track
7 1C2 Road and Track
8 1C3  Road and Track
9 5A Russell RD RW - W4
10 5A Murrayfield TS RW - W18
""" 11 5A  Roseburn Viaduct - S21A
""""""""" 12 5A Baird Drive Retaining Wall - W8
13 5A Balgreen Road Bridge - S22A Incl. Balgreen Road Retaining Wall W9;
including Balgreen Road Bridge - S22B
14 5C A8 Undérpass - W28
15 5C Depot Access Road Bridge - $32
16 6 . Depot Building
7 6 Roads & Track — Depot
18 7a Track - Section 7
19 | 7b  Gogarburn RW - W14/W15
Priority Level 2 Elements
20 5A Russell RD RW - W3
21 5A | Murrayfield TS
22 | sA Murrayfield Stadium Underpass - S21C
23 | S5A  Waterof Leith Bridge - S21E
24 5B Carrick Knowe Bridge - 523
25 58  Road and Track
26 5C Road and Track
J086-209 Appendices May 2010
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Appendix (i)

Possibly SDS
Current view on respective party culpability | ANALYSIS OF LATE START | | ANALYSIS OF LATE FINISH |
late  Upper/Lower tie [UFECAN Poss. SDS IM Mitigated Period Infraco Rev.3 Period
Start RETTT culpability  culpability [RETISETT 03
Upper Limit 43 weeks 32 weeks
Section 6 As depot building and Sectional Completion Date A
16 6 Depot Building 41 weeks LowerLimit : 25weeks | 6 weeks 0 weeks 0 weeks 8 weeks :Assumes |M mitigated
— Upper Limit : 35 weeks 16 weeks 8 weeks 16 weeks :Assumes IM mitigated
17 6 Roads & Track - Depot i 89 weeks LowerLimit :See chart for details (drivi 52 weeks See above
Upper Limit :See chart for details (drivi 81 weeks See above
-
See comments in Report at Paragrpah 3.3.2
Cower
Upper Limit 61 weeks
SECTION 1
1 1A4 ‘lindsay Road RW -W1 72 weeks LowerlLimit :63.4weeks: 8 weeks 17 weeks 0 weeks 0 weeks 0 weeks 36 weeks
Upper Limit @ 72 weeks 8 weeks 62 weeks 18 weeks 18 weeks 18 weeks 54 weeks
2 1A4 :Road and Track 88 weeks LowerlLimit @ 75weeks : 5.9 weeks 28 weeks -2 weeks -2 weeks -2 weeks 50 weeks
==t N T Upper Limit : 82.1 weeks: 54 weeks 61 weeks 0 weeks 0 weeks 0 weeks 52 weeks
3 '1A3  :Victoria Dock Bridge - S16 79 weeks LowerlLimit @ 11 weeks : 22 weeks 0O weeks 2 weeks 0 weeks 0 weeks 0 weeks
IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII Upper Limit : 61 weeks | 72 weeks 50 weeks 17 weeks 15 weeks 15 weeks 15 weeks
4 1A3 :Tower Place Bridge - S17 61 weeks Lowerlimit :10.9 weeks: 1weeks O weeks -29 weeks : -29 weeks : -29 weeks @ -16 weeks
. Upper Limit : 61 weeks : 50 weeks 50 weeks 0 weeks 0 weeks -13 weeks 0 weeks
5 1A1 :Road and Track i 54 weeks Lower Limit : 54 weeks | 0 weeks 19 weeks 0 weeks 0 weeks 0 weeks 35 weeks
....................................................................................................................................................... Upper Limit : 54 weeks | Oweeks 19 weeks 22 weeks : 22 weeks : 22weeks : 57 weeks
6 | 1B Roadand Track 100 weeks Lower Limit : 100 weeks | 0 weeks 10 weeks -6 weeks -6 weeks -6 weeks 32 weeks
Upper Limit : 100 weeks | 0 weeks 63 weeks 0 weeks 0 weeks 0 weeks 38 weeks
7 1C2 :Road and Track 30 weeks LowerLlimit : 30 weeks | 0weeks 0 weeks 0 weeks 0 weeks 0 weeks 32 weeks
Upper Limit : 30 weeks | 0 weeks 0 weeks 16 weeks 16 weeks 16 weeks 48 weeks
8 1C3 :Road and Track 42 weeks Lower Limit : 41 weeks 0 weeks 0 weeks 0 weeks 0 weeks 0 weeks 32 weeks
Upper Limit : 41 weeks | 0weeks 15 weeks 46 weeks 46 weeks 46 weeks 78 weeks
SECTION 5
20 5A :Russell RDRW - W3 107 weeks Lower Limit : 21 weeks | 26 weeks O weeks -16 weeks -16 weeks -16 weeks -5 weeks
Upper Limit : 21 weeks : 86 weeks 46 weeks 0 weeks 0 weeks -10.9 weeks 0 weeks
9 S5A  :Russell RD RW - W4 44 weeks LowerLimit : 17 weeks | 22 weeks 0 weeks -6 weeks 2.5 weeks -6 weeks 2.5 weeks
Upper Limit : 22 weeks | 27 weeks 66 weeks 0 weeks 0 weeks 0 weeks 0 weeks
10 5A :Murrayfield TS RW - W18 87 weeks  Lower Limit 0 weeks 0 weeks 0 weeks 0 weeks 0 weeks 0 weeks 22 weeks
[Directly affected by RV VE - audit req'd] Upper Limit : 87 weeks : 87 weeks 87 weeks 5 weeks 5 weeks 5 weeks 27 weeks
21 5A  :Murrayfield TS 83 weeks Lowerlimit @ 0weeks 0 weeks 0 weeks -17 weeks : -17 weeks : -17 weeks : -12 weeks
[Directly affected by RV VE - audit req'd] Upper Limit : 83 weeks : 83 weeks 63 weeks 0 weeks 0 weeks 0 weeks 5 weeks
11 59 weeks Lower Limit 0 weeks 0 weeks 0 weeks -16 weeks -16 weeks -16 weeks -6 weeks
Upper Limit | 59 weeks i 59 weeks 59 weeks 0 weeks 0 weeks -10 weeks 0 weeks
2 106 weeks Lower Limit :@ 47 weeks : 32 weeks 0 weeks 0 weeks 0 weeks 0 weeks 0 weeks
Upper Limit @ 74 weeks : 59 weeks 0 weeks 4 weeks 4 weeks 4 weeks 4 weeks
23" 46 weeks LowerLimit : 12 weeks ;| 46 weeks 0 weeks 0 weeks 0 weeks 0 weeks 0 weeks
Upper Limit : 15 weeks : 46 weeks 0 weeks 0 weeks 0 weeks 0 weeks 21 weeks
12 | S5A  Baird Drive Retaining Wall - W8 105 weeks Lower Limit : 26.6 weeks: 77 weeks O weeks 13 weeks 0 weeks 0 weeks 0 weeks
’ Upper Limit : 28.6 weeks : 77 weeks 0 weeks 34 weeks 21 weeks 21 weeks 21 weeks
13 5A  :Balgreen Road Bridge - S22A Incl. Balgreen Road
Ret.Walls W9 [incl. Balgreen Road Bridge - S22B]
94 weeks Lower Limit 0 weeks | 94 weeks 45 weeks 0 weeks 0 weeks 0 weeks 16 weeks
Upper Limit 0 weeks i 94 weeks 45 weeks 1 weeks 1 weeks 1 weeks 17 weeks
24 5B :Carrick Knowe Bridge - 523 10 weeks  Lower Limit 4 weeks 0 weeks 0 weeks 17 weeks 11 weeks 17 weeks 11 weeks
IIIIIIIIIIII Upper Limit 4 weeks 10 weeks O weeks 51 weeks 51 weeks 51 weeks 51 weeks
25 5B :Road and Track 39 weeks Lower Limit 6 weeks 5 weeks 8.71 weeks 39 weeks 0 weeks 39 weeks 10 weeks
e e Upper Limit : 24 weeks : 39 weeks 33.3 weeks 67 weeks 67 weeks 67 weeks 77 weeks
26 | sc :RoadandTrack 88 weeks Lower Limit 9 weeks 16 weeks 21 weeks -26 weeks -26 weeks -26 weeks -14 weeks
Upper Limit @ 72 weeks | 79 weeks 21 weeks 0 weeks 0 weeks -12 weeks 0 weeks
14 5C :A8 Underpass- W28 7 weeks Lower Limit 7 weeks 0 weeks 0 weeks 24 weeks 30 weeks 24 weeks 46 weeks
Upper Limit 7 weeks 0 weeks 0 weeks 91 weeks 91 weeks 91 weeks 107 weeks
15 5C :Depot Access Road Bridge - S32 32 weeks LowerlLimit : 17 weeks : 14 weeks O weeks 0 weeks 0 weeks 0 weeks 24 weeks
Upper Limit : 17 weeks | 14 weeks 0 weeks 7 weeks 7 weeks 7 weeks 31 weeks
SECTION 7
18 7a  :Track - Section 7 57 weeks Lower Limit : 22 weeks : 18 weeks 15 weeks -14 weeks -14 weeks -14 weeks -9 weeks
Upper Limit ;| 45 weeks | 35weeks 15 weeks 0 weeks 0 weeks 0 weeks 5 weeks
19 7b  :Gogarburn RW - W14/W15 Insufficient  Lower Limit 21 weeks
data Upper Limit 85 weeks
See comments in Report at Paragrpah 4.7.9 (assumed 6 months after Sectional Completion Date C)

Caution: Needs to be read in conjunction with individual Appendices. Allocation of costs claimed should not be based on simplistic analysis of the above

J086-812-1 Ver02 Summary table of culpability Page 10of 1 Append IX (l)

CEC00443401_0035



1A4 Lindsay Road RW - W1

|Task Name

: 2008 2009 2010 2011 2012 |
03|04 [Q5 | Q6 | Q7 | Q8 | Q9 |Q10 |Q11]012[Q13 | Q14| Q15| Q16 [Q17 [ Q18 | Q19| Q20 | Q21 | Q22 |
A [FialMJ]J]alsioN]D]J [FiMlamJ | Jjas|o[nplJ [Finiam[J [ J1alsioND] J[FiMlaM]J [ Jjalsio[n[D[J [FiMial]J | J]also[N[D
2 | - A. IFC Process '
3 Planned
4 Actual
5 Delay to IFC
6 Existing services drawing updated
7 | -/ B. KeyINTC's
8 | =/ INTC 264
9 | Period for Estimate
10 Infraco culpability for delayed Estimate
1 | = INTC 292
12 Period for Estimate
13| Infraco culpability for delayed Estimate
14| 80.13 issued foR intc 264 & 292
15 | = C. MUDFA / Utilities
16 | Planned MUDFA / ufility completion (allowing Infraco to commence)
Ed Delay to MUDFA/utilities completion
18 Actual/ Forecast MUDFA completion (allowing Infraco to commence)
19 Delay to MUDFA/utilities completion
20 | Next MUDFA/utilty milestone - Lind Rd West
21 Next MUDFAJutility milestone - Lind Rd East
= Delay to MUDFA/utilities completion
23 | Balance of MUDF Alutiliies
_E;iﬁ - D. Other Issues:
25 | - (1) Sub-contractor Procurement | ommommmmmmnmmmm e
— T e — R S S e i T i i G R i S e S s i
= 282 Approval TG aaies T
28 | LOIto McKean (imited fo mobilisation and enabling at TPB); extendedon | . U g asieg T e
25/09/09 but not clear if this relates to RW
? (2) WPP - not yet in place ;
30 | (3} DR/ IDC process - not vet in place ; i
- ot |
- 5 B e e T TE : T st e e T R s
33 - E. Construction Periods
34 | Rev.1 duration
? = Rev.3 Step 4 Issue 3 duration
3% | Period 1 :
37 | Period 2 2341 _— oma
ag | Rev.3 Step 4 Issue 1 Mitigated duration : }

|" f| AN
A. IFC Process: Initial IFC issued on time (planned 30/09/08; actual 30/09/08) SubsequerﬁleC SJISSUQd as follows:-
|

(i) ‘Existing services drawing’ updated 26/01/09. This does not appeér in thelAp rO\.raIs Tr’acker provided; not clear if this is a formal IFC. There is
no information presently available to inform culpability for delay (see Preamble) Potentlal reasons include:-
a. Lateissue by SDS (CE(t)); )‘ |, L~ /)
b. A material breach by SDS (CE (u)); [T U -V
c. Atie Change; /"'" \'I J |\ 7 e, "
d. Afailure of Infraco in respect of its managemeﬁt of ISDS r another breach by Infraéo) '_/'_,,ﬂl | ‘ >
e. Arequirement of FP for which tie-will b’ear respdnsublllt? 2 ,-' |/
Potential delay by SDS/tie; Ipfraco [Thls may have influenced delay to commencement much depends on the contemporaneous knowledge
about MUDFA/utility works in this areaﬂ ‘ 1 f,//.r- - : \ £

‘ | .r P | =)
B. Key INTC’s: From the information prowdefd |t appears that Infraco issued 4 no; INTC’s agalnst thls structure. INTC's 129, 292, 085 & 264 refer [Complete
data on INTC’s awaited]. Of the aforementloned it appears likely that IN]’C 292_(A dltlohal Ramp / Steps at Lindsay Road RTW) & INTC 264 (Section 1A4
— groundworks) materially affected Infraco s ability to commence works n,at:ct)fdance with the Rev 01 programme. Both were the subject of an 80.13
instruction on 19/03/10. Details as follows:- ) J il
(i) INTC 264:issued 07/05/09; Estimate due 02/06/09,,N0/Est|mate pro’wded by Infraco. Delay by Infraco.

(i) INTC 292: issued 09/02/09; Estimate due 5/3709, No Estjmate‘prowded by Infraco. Delay by Infraco.
P g ~

’,

' | ( ) \_~
C. MUDFA / Utilities: Planned completlon 1}10/08” MUDFA/ utilities works in association with Lindsay Road RTW’s were partially completed to allow

commencement at chainage 0-230 as at lOl/lQ/MUDFA/ utilities work beyond that date are forecast to complete as follows:-

a. Lindsay Road West (12/04/10) aéc@ss Lto chainage 0-500 on westbound lane works;

b. Lindsay Road East (03]05/10)

c. Balance of MUDFA / UtI|ItIE§_)NOI'k5 (01/06/10 — MB believes this may be 01/07/10).
We understand that an actual start on RW1A and RW1c was achieved on or around 17/03/10. This start was not dependent on any of the foregoing
utility diversions. We are advised that a start of those structures could have been made on or around 07/01/10 (upon execution of the FP
agreement). It appears therefore that the delay from circa 01/02/10 (allowing a reasonable period for mobilisation) to the actual start of 17/03/10
would be to Infraco’s account. Delay by Infraco.
Delay by tie; tie culpability Note: tie restricting Infraco access to this area pending resolution of the Infraco IDC certification process (see below).

D. Other Issues:
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(i) Sub-Contractor Procurement: No formal sub-contract has been put in place for this section. It is also not clear whether any informal (LOI) is in
place for road works in this section. LOI to McKean of 04/08/08 does not appear to cover 1A4 Lindsay Road RW; extended LOI issued 25/9/09
but scope not clear [subject to future tie audit]. Delay by Infraco. Infraco culpability.

(ii) WPP Process: Not yet submitted (as advised by MB). This could be an obstacle to commencement. Delay by Infraco. Infraco culpability.
(iii) IDR/IDC process: IDC not yet in place. Infraco programme of 18/12/09 does not contain details for this structure. Infraco delay. We understand

that tie was restricting Infraco access to this area pending resolution of the Infraco IDC certification process. Contractual position not yet
resolved — see Preamble.

(iv) FPA Licence: Not in place until 07/01/10. This would have been an obstacle to commencement. Advised that delay arose from failure of SDS (or
a failure of Infraco to manage SDS?) to provide ‘Category 2’ design calculations for ramp at TPB. SDS subsequently revised design to remove
ramps as it could not satisfy FP as to suitability of design. This would have been an obstacle to commencement. It is understood that execution
of this agreement on 07/01/10 allowed Infraco access to commence RW 1A & RW 1C. Delay by SDS (possible material breach — excusable
under 65(u)); but possibly Infraco in failing to manage SDS (no evidence). SDS or Infraco culpability.

E. Construction Periods:

1A4 Lindsay Road RW - W1

Rev.1 Rev.3Issue3  Delay iM Mitigated  Delay
Rev.3
Start 31/10/2008 | 07/12/2010 | 109.57 wks| | 05/07/2010 | 87.43 wks
Finish 17/06/2009 | O7/0B/2012 | 163.86 wks| | 24/06/2011 | 105.29 wks

Cal. Duration| 32.86 wks 87.14 wks 54.29 wks 50.71 wks 17.86 wks

Note: MB suggested mitigation exercise shows overall commencement and completion in Intermediate Section 1A4 as 01/03/10 to 05/07/11
respectively. That equates to a period of 70 weeks. No specific identification of RW.

(i) Delay to Start: The table above refers to various programme dates. Forecast start dates differ between Issue 3, IM Issue 3, MB mitigated
programme and MUDFA / Utility dates listed above.

Delay to start is therefore forecast to be a range between 87 weeks (05/07/10) and 109 weeks (07/12/10). Note however that the RW may

have commenced on 17/03/10 (a delay to start of 72 weeks). Primary causes of delay to start as follows:-

A. [FC process: The initial IFC was on time; planned date was 30/09/08; the actual was 30/09/08. Subsequent IFC dated 26/01/09 was 17
weeks late. It is unclear as to whether this would have been material. There is no information presently available to inform culpability for
delay to this subsequent IFC. Unless there is proof of Infraco breach, it may be a CE under either 65(t) or (u) (but uncertain).

B. INTC’s: Delays by Infraco in the submission of Estimates. Delay up to 19/03/10 when tie issued clause 80.13 instruction (note tie
responsible for standard 18 day Estimate period — see CE(x).

C. MUDFA / Utilities: Planned completion 31/10/08. Partial completion at Lindsay Road RTW’s as at 18/01/10; further release of areas as at
12/04/10, 03/05/10 and 01/06/10. Delay by tie; tie culpability.

D. Other: 7
» Sub-Contractor procurement: No formal sub-contract has been put in place for thls sectlon It is also not clear whether any informal

(LOI) is in place for road works in this section. Delay by Infraco. Infraco] culpabrﬂt' Effect of this is not clear — it could be a hindrance
to progress — but details not available to establish scope of work under McKean LOI;

» WPP process: Not yet submitted (as advised by IVIB) ThIS could bel an gbgtalt,le to commencement. Delay by Infraco. Infraco

culpability. Unlikely to have significant impact; /'

> IDR/IDC process: IDC not yet in place. tie restrlchng Infraco access| to thls area pending resolutlon of the Infraco IDC certification
process. J' ’ | - .
» FPA Licence: Not in place until 07/01/10. Delay aro e from failure of SDS (Infraco?) to prowde ‘Category 2’ design calculations. This
would have been an obstacle to commen;:ement Delay by SDS (possible matena! ‘breach xc_usable under 65(u)); but possibly
Infraco in failing to manage SDS(no evidence) ‘SDS r Infraco culpability. ,_..;'__j: .| ; T T
(ii) Delay to Finish: Issue 3 programme shows an lncrease of circa 54 weeks over the | trméscale in"Rev.1 programme (majority of increase

understood to be as a result bf full- “depth construction issue). IM mitigated \new of Issue 3. alsofshows an increased duration of 18 weeks to the

Rev.1 programme (albeit 36| weleks 5h0rte|r than Infraco’s proposed Issue A programme) That increase appears to relate to additional TM

|
phasing. MB mitigation prop,osa!.l/alsp has shorter overall duration for 'J.A__i_:han 'I§§ue 3 (But RW not separately identified).

/

e ( J N ’
- g | -

F. tie position on area availability: /
(i) We are advised that access for commencement of RW 1A & ¢’ was avallable as at 07/01/10 (following execution of FP agreement). That
allowed Infraco access (unhindered by utllltles) ’for those e1em¢a|nts Allowing for mobilisation it is reasonable to consider that Infraco could

have commenced on or around 0 02/10 Also refe’r to ‘section (C) above re MUDFA dates (available from January 2010 although in terms of

RW construction this does not appear to have been the obstacle to commencement).
| R

G. Conclusion: ~ I G

(i) ‘Significant’ |ssues/events Injour oplnlon there were four main contributory factors, being (a) the IFC process; (b) the INTC process in respect
of INTC 264 & 292; (c) Iate completmn of MUDFA/utilities; and (d) the late execution of the FP licence. Taking those events in chronological
order:- \

The initial IFC was issued on time on 30/09/08; but a revision appears to have been issued on 26/01/09 (17 weeks later than planned).
MUDFA/ utilities diversions were supposed to be completed on 31/10/08 (to facilitate a start on 1A4 Lindsay Road RW 31/10/08). Those
diversions however were not actually completed suffice to allow commencement until circa 18/01/10, with subsequent phased completions
forecast to complete up to 01/06/10 (current forecast 01/07/10). This is tie’s culpability. Running concurrently with this was the late
provision by Infraco of the Estimates for INTC 264 & 292. Those Estimates have yet to be provided. This is a matter for which Infraco is
responsible. Delay measured to 19/03/10 (when clause 80.13 instruction issued; but may not have been an obstacle to actual
commencement). Each of those events could have delayed commencement in this area. In addition, the execution of the FP licence is
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