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We address below the points you raise on an issue-by-issue basis. However we note that the focus of 
your current approach appears once again to be the Estimates. Your questions cover well rehearsed 
topics in relation to which we have made our position known. We are disappointed that your approach 
continues to divert attention and resources from the real matter at issue which is preventing progress on 
this project, that being tie's continued refusal to acknowledge that Notified Departures have occurred, in 
relation to which we have an entitlement to be reimbursed. This is the case even in the face of the 
decisions in the recent adjudications, decided very clearly in our favour. 

We would also note that, even were your statistical analysis of our alleged failings in relation to Estimates 
correct (which we do not concede), then there is and can be no loss or consequence to tie in a situation 
where tie continually refuses to acknowledge that changes have occurred and that lnfraco has any 
entitlement to additional compensation at all. In short, your approach of focusing on the mechanics of the 
Estimate procedure does nothing towards moving both parties forward to a conclusion on this matter. We 
would remind you that the Clause 80 procedure is intended to be collaborative. Your blanket denial that a 
change has occurred, refusal to discuss and agree issues with us (see Clause 80.9), and your statement 
now made that you will not acknowledge notices which are not in the form which you unilaterally request, 
does nothing to assist here. 

We are further concerned that your letter contains statements which are factually incorrect and which must 
be known by you to be so. If this information and other such information is being conveyed to, or is 
otherwise coming to the attention of third parties, then it paints an entirely misleading picture of both the 
areas of dispute and our position vis-a-vis those disputed areas. This situation is clearly untenable and we 
shall be reviewing our position and our options accordingly. 

In responding to the following points, where no specific response is given to an issue raised, this does not 
constitute agreement thereto. We reserve our right to respond to any such points at a later time. Your 
bullet points have been converted to letters for ease of reference. 

a) No comment 

b) No comment 

c) There is no requirement for a request for an extension to the period within which Estimates are to 

be issued, to be either explained or quantified. Notwithstanding this, tie is aware of the facts 
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surrounding the Change and can therefore adequately judge the necessity of an extension per se. 

It is a matter of fact that in many cases at the notification stage, insufficient information exists to 

reliably judge exactly how much time is required by way of an extension. We would remind you of 

tie's obligation to act reasonably in response to such a request (Clause 80.3). The vast majority of 

requests made for an extension of time have gone unanswered by tie. 

d) Due to our Change Register being a "living" document which is updated constantly we are unable 

to retrospectively "carve out" information post 22 January 2010 to assess your quoted figures. 

e) This statement is misleading since in only a handful of cases has tie agreed to an extension. Your 

view of "lateness" is an entirely subjective view based upon the erroneous assumption that any 

Estimate delivered beyond the time stated in Clause 80.3 is late. The provision of an Estimate is 

subject to several factors inter a/ia tie's acknowledgement that a Notified Departure has occurred, 

sufficient information being available to produce an Estimate, the volume of changes and to a 

certain extent their interactive nature e.g. where time is a factor. It also raises the question over 

the purpose of issuing an Estimate at all, in circumstances where tie have continually maintained 

the position that no Notified Departure has occurred. 

f) See item "e" above. 

g) See item "e" above. See also comments made by Alan Wilson in the Russell Road Retaining Wall 

adjudication. tie still has to address part or inadequate Estimates such that, even if Estimates 

were inadequate, which we do not believe they are, it is still incumbent upon tie inter alia acting 

reasonably, to deal with them. 

h) See item "e" above. 

i) Your analysis of the amounts by which the Estimates have altered is fatally flawed. 

Notwithstanding the comments in "e" above, as you well know the approach of processing the 

changes involves reviewing the technical aspects in which tie often changes the scope leading to 

reductions in the amounts to be claimed. In contrast to your analysis, our figures show the 

percentages to be 87% and not 60%, as you assert. We object to the assertion, albeit implied, that 

lnfraco is in some way artificially inflating its Estimates. We have attached a "Comparison of BSC 

Estimates and tie Change Orders Issued" as at 9 February 2010 which details the 87% and how 

the figure is derived. [Note that this comparison was provided to tie on 17 February 2010 and 

clearly has not been considered prior to issuance of your letter INF CORR 4032]. We would 

advise extreme caution if and when passing inaccurate and misleading statistical information to 

any third parties, especially where such third parties rely on such information in whichever form. 

j) We strongly refute this allegation. Our letter dated 11 December 2008 (ref: 25.1.201/MRH/1134) 

was a genuine attempt to explain the process to you given your stance on wholesale rejection. It 

simply set out our position as the contract prescribes it, and how events and circumstances 

impact upon our ability to comply with the contract with respect to the provision of Estimates. 

k) This statement is misleading as we do not understand to which letter you refer. 

I) During the course of several meetings with your staff on the matter of "design changes", we have 

explained that these Estimates only cover the design element of the notified change and that a 

further "Construction" Estimate will be provided once the SOS Provider has issued the IFC 
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Drawings relating to each design change. An explanation has therefore been given. Further, see 

item "d" above in relation to the accuracy of the figures quoted by you. 

Recent adjudications have conclusively supported our position on the matter of Notified Departures both in 
principle and on the ancillary matters e.g. the contract not being a fixed price lump sum. In terms of 
Clause 80, we are expressly precluded (not as you erroneously allege "refusing to commence') from 
progressing with works which are a tie Change without a tie Change Order or a clause 80.15 tie Change 
Order. We are not refusing to commence work as you allege but simply applying the terms of the contract 
as it should and must be applied. We cannot make our position on this any more clearly. 

Moving to the numbered paragraphs of your letter: 

1. Your statement is unclear. Please clarify your position. Works not subject to Clause 80 are 

progressing. For those works subject to Clause 80, it is only where a tie Change Order 

has been issued, or where a dispute is referred to the DRP, that tie can elect to instruct 

such works to commence. Your analysis fails to acknowledge the clear and unambiguous 

wording of Clause 80.13. Accordingly if we were to commence 'all work' in circumstances 

other than where a tie Change Order or Clause 80.15 tie Change Order has been issued, 

we would be in clear breach of contract. The prohibition on executing works subject to a 

tie Change under clause 80.13, was specifically designed (and insisted upon by tie) to 

give tie control over the change process, a principle clearly enshrined in the contract. 

2. The difficulties faced with clause 80.4 have come about directly as a consequence of tie 

refusing to accept the substantive principles of entitlements to changes as provided for in 

Schedule Part 4, and further compounding this failure by failing to properly administer the 

contract. Whether or not clause 80.4 has become inoperable is a subjective matter 

although it is certainly cumbersome. As to the time at which the process became 

cumbersome, this again is a subjective matter and would be the subject of an analysis at 

such time as matters become static enough to render any such analysis feasible. As a 

matter of principle, the efficacy of clause 80.4, along with clause 80 in its entirety, is not in 

our opinion in doubt per se, but as with other clauses within the contract, it is subject to 

tie's desire and ability to administer the contract properly. If tie rejects a change and 

further fails or neglects to declare a dispute facilitating an instruction to commence, then it 

cannot complain later that delays have occurred when the matter has been adjudicated in 

lnfraco's favour. 

3. See point 2 above. 

4. We are applying the clear terms of Clause 80.13 which prohibit us, save where an 

instruction is received via Clause 80.15, from proceeding with the work prior to the receipt 

of a tie Change Order. This could not be clearer. We cannot understand your continued 

refusal to acknowledge the express terms of the contract which were inserted for tie's 

benefit. 

5. Paragraph 5 of your letter is of considerable concern to us. You are clearly attempting to 

retrospectively introduce additional requirements into the contract which we reject. We 

would remind you in particular of the conclusions reached by Mr Wilson in the Russell 

Road Retaining Wall adjudication (at paragraph 118) where it was stated: 

"It seems to me as a starting point, that the Contract does not provide a quality standard 
for Estimates. If an Estimate falls below what is contractually or reasonably required then 
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the paying party can raise in defence that the Estimate failed to provide certain 
information and that as a result the entitlement is reduced or, for instance in the case of 
time, extinguished for lack of evidence. The paying party has available to it any arguments 
that it may seek to advance concerning a failure to mitigate or obtain competitive prices, if 
that is the case. However, I do not think it can reject an Estimate simply because it says it 
is badly executed. The Contract provides at Clause 80.10 that if the parties cannot agree 
'on the contents of the Estimate' that it may be referred to the Dispute Resolution 
Procedure." 

Thus it is not open to tie to simply ignore the contents of, or receipt of a notice. To do so 
would be in breach of the contract and will substantially frustrate and further delay the 
Clause 80 procedure. If you decide to proceed as threatened within paragraph 5 of your 
letter, then this will clearly be at your own risk and we reserve all of our rights to argue that 
further delay has been caused by your failure to properly administer the contract. 

We would also remind you that the adjudications have confirmed that the question of 
whether or not a Notified Departure has occurred is a matter of fact and is entirely 
independent from the issue of the extent to which Clause 80 has been complied with. 
Although we maintain that we have complied with Clause 80, compliance therewith within 
any particular timescale is not a condition precedent to our entitlement to recover time and 
money flowing from the occurrence of a Notified Departure. Presumably you will be 
advised of the serious consequences of ignoring notices issued by us. 

6. We are aware of the provisions of clause 65.2 but do not see the nexus between these 

notification requirements and the issues you raise in this letter which turn on the efficacy 

of clause 80. 

7. We disagree with your view that the make-up of the Construction Works Price is a 

'Deliverable' and can find nothing in the contract which supports this notion. We have no 

contractual obligation to, and therefore do not consider ourselves obliged to provide you 

with any detailed make-up of the Construction Works Price. 

8. We acknowledge our obligation to take reasonable mitigation measures to minimize tie's 

costs, exercising a reasonable level of professional skill, care and diligence. We are doing 

so. However, this entire paragraph of your letter ignores the effect of Clause 6.4 which 

makes it clear that in so doing, our ability to arrange our affairs in whatever manner we 

consider fit in order to exercise our rights and perform our obligations, takes precedence. 

Likewise, our obligation to minimize costs etc does not relieve tie of its obligation to meet 

its contractual liabilities, including in relation to Notified Departures and changes. We are 

not obliged to provide you with the additional information you request in each Estimate 

and shall not do so. However, to the extent that you consider we are failing to meet any of 

our obligations in respect of the clauses of the contract quoted (which we deny), please let 

us know and if warranted, we will look to provide you with information in response to any 

specific request. 

It would appear from this letter and from others received by us over the past few days, that there has 
been a deliberate decision by tie to focus on areas where it is alleged that lnfraco is failing in its 
contractual obligations. The continued focus on Estimates is one such area. We are, of course, 
acutely aware of our obligations to assist you with audits and to assist you in complying with your own 
statutory duties, and will continue to oblige in this regard. However, if this project is to move forward in 
any meaningful way, there must be a corresponding acknowledgement by tie of its contractual 
obligations. This includes an acknowledgement that this contract (which was negotiated at arms 
length by large organisations over many months with considerable legal advice) is clear in its terms. 
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tie cannot now complain that certain conditions are not to its liking and therefore de facto seek to set 
them aside. tie must accept that this is not a fixed price contract and that the covenanted pre-requests 
for the execution of the Works, have not been fulfilled. Once this is acknowledged, we would hope that 
the project can be administered in such a manner as to achieve real and substantial progress by 
permitting lnfraco to comply with its obligations under the contract. 

� • I 

M Foerder 

Project Director 
Bilfinger Berger Siemens CAF Consortium 

Encl: "Comparison of BSC Estimates and tie Change Orders Issued" as at 9 February 2010. 

cc: M. Berrozpe 
A. Urriza 
A. Campos 
R. Walker 
M. Flynn 
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3&,616 43.05< 

Z:,56 3174 

5.828 2207 8.545 

1,230 

-'0.870 2618 40.670 

52,:189 1272 ... ..,. 

15.452 14.42'2 

1 ,806,096 0534'3 

3213 

99,950 

3565 

185,000 851 
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I� aoil n.sn.. so trnba-wnentl botllmen Rl.ts.HI Road and Waler of Leffh 

431 Slew eiicbtinnBTduetat M  ,.....i ........... 

125 Unlorseen Ground ConcjJtlonsa1 1o1-e1 � 

191 1ri-,...,.._...ofconcrete � �; ...... e&bl6· Clo. .. :..-.... 339 RHs 

242 TRO 'Presentaticm b.o SOS to lhe Olblic "'..c""°' SAtltarnbet2008 and .....___..__ 1odrrtwl- -

n DESIGN ONLY to Amend line of rowt d8siQrl Uci1on 5C l88tCl'l 5122i Prior allll)f0¥&1 • ...-.. .. 

370 Elt1511na Gf'tll.lnd lueb al �..r-.....;. Parf,t Bncbe 

20� BODI to IFC ,h.......,es to d9PQl access toad 

The: 1$� for Co-'tslfuction IIFCJ d&ttnl: from the Delliatl o.llvlll'\I Ptccranwne hlillle been enb 

.,. Alletetio" ol OrainlklO 11:11 Eti5tfioid Averiw In avoid a clash wilh Utilities 

309 .� h Per11. 9,vw,. •S271 • Sou(hAbulmor,l Base F°"""'lion 

505 Tmfflc ll'V\a1L""' contrt>I at Junction 41 -Lothian RAad/Chal1otte S� Stt$et 

,.. r-.... �s aotulion to maintain Thus o1nd C & W services and dmmanll11 wmttr main 81 

""' R�·�stfor instrVCCion ��l wiq,i.J�=nese�at rearofF'ntSrotra� H""""'r1iet 0. 

436 Lothian Road Dedesirian disruotion 

434 GeorQe Slr6eti:: .......... ....-v-urooo oosure 

151 Excavate and rectlca axbiino BO f!'lll!Cdal wltnln exblina ,,1olk, trencheS. 

258 Carrv oU( Scottish Power Diversion at Gooar RourldAhout 

112 IFC Orawrio Chan a Ha markst Viaduct 

87 Ot,C;t lnatalalion at Lelth Wd. 

360 .a.Iteration ofC>Mion al Fof1h Ports Road 8 

409 Forth Ports • Nel.v conslruction at Ocean Otive 

259 l�--.at E.t1nN,mt. ParkS1111Uon ---� Ol.ll'wltl'1 lhe LOO 

307 Contaminated Soil aaessment at H--'""'rkel Oeoot 

4.'.l8 Noise & Vibration Survevu and Reoort:s in the citv centre {SIEMENS) 

Percentage of value ofTCO vs Original Estimate Submitted 
(Status 9 Feb 2010) 

1 15 IFC Drll'Mna ChenM C&tricknowe Bridge 

146a IFC Dr� Ch!lnae Russell Road Re\ainlna Wall 4 

104 !FC Drawioa ChBn & Baird Drive RTW 

10s IFC OrMUnft Chanoa Balm sen Road R----. wau 

TNC008. Lindsay Road RetsITTlrig Wall Cost Estlmato 
85 11No¥rbased on IFC Cn\otinos as aoreN!'Nilh lie) 

"' Urban Traffic Controls flJTC}assoaat!KI with d""'- of the nllnn-1 

304 PfO\l1Sional Sum far Ena Over-for She� GrlD at Junctions 

155 IFC Ota_.... ....__ !"".........+.. ... R1Ws 14A. 148, 14C. 140. 15". 158. 15C, 150 

Goga, Depot Public Tramstop prop=ls Guide to Rll.ilway lmprovemenl Projects (GRIP) 
76 �49 & 4C2. 

Note; Dllnoln �ta e:mtruetlan � \WI be reound once a 
designs IIMliM!d 

Ti11 CHANGES 
Comparison of BSC Estimates and Tle Change Orders Issued 
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E1tln!N Cha no-
...... ........ 

03/09/2009 107 

05/08/2009 108 

1 6/10/2009 ""' 

1 1 l09!2009  110 

15/10ll009 111  

04/0B/200S 112 

03/07/2009 113  

22/10/2009 114 

18[02!2009 "' 

08i1Ql2009. 121 

08!05/2009 123 

1911112009 124 

11112/2009 126 

12/06.12009 '"' 

09fl!lf2009 129 

30/09/2009 130 

2611112008 133 

16/0112010 133 

15/10t2009 1 12.115 

05/01/2009 4,13 

08itJ5/2009 ... 

12/05/2009 70, 

07Kl5/2009 12, 

07"'5/2009 76a 

Z3itl7!2009 ...,, 

87% 

04/02/2010 95 

14l09J2009 1 t 9 

13/06/2009 120 

03/03/2009 125 

08/10/2009 \03 

20/llT/2009 "' 

23/06/2009 127 

19/05/2009 '" 

c11�0rc1 .... 
...JIII E  

«,718 

22.547 

94,317 

180 

23.480 

5.309 

61.851 

78.675 

3.524,000 

l.(l65 

9,495 

137.105 

20,325 

24.283 

8,640 

1.516 

1,066 

70,163 

96,173 

300 

11 ,933 

2.818 

52))96 

54,987 

ue ,2a 

11 .175.457 

484.065 

396.535 

156.252 

1<41.189 

50000 

12..CDJ4'.RI 
12,4-03,498 

' 
R.rniHE.� 

..... , 
88,78< 

26.'�17 

94 317 

,so  
23480 

5,369 

61.851 

78.675 

3.524.000 

1 ,065 

9.495 

137.105 

20,325 

24,263 

8,640 

1.516 

1.006 

70.163 

96,173 

299 

1 1 .933 

2.818 

52.005 

54B87 

146.128. 

1.057.130 10,694,749 

165,508 

1$4Q,408 

1,54.5,711 

382,179 

<M.065 

8,636.394 

1,0'4;3,880 

1 ,148.620 

727,430 

1 7&',581 ZJ.-�13 
131 Grand Total 2Si124,074 

lnKlml&tifH!a 

2833 

3225 

3626 

3485 

37ll0 

3211 

29'2 

3547 

162 

3725 

1696 

53824 

4145 

2683 

3740 

3649 

728 

4395 

3444 

1237 

2516 

2604 

2220 

2492 

53207 

2565 

2564 

3275 

1783 

3060 

3092 

2'IOS 

2671 

73.167 

26,917 

1 1:S.502 

180 

23.480 

65.996 

88.297 

78}375 

4.420,74;3 

1 .ll<5 

53.127 

131,105 

20,325 

24283 

8.6'0 

1,!iHI 

n ,92 

70,163 

399.728 

299 

3264 

3;264 

64.324 

60,449 

146128 

12,852i556 

339.0:ZS 

4,597,1147 

3.BQ2.616 

800,976 

1.291 .200 

7.520.732 

1.043,880 

Notes 

Desiqnooly 

P&ttSlef1'113rlS 

Abortive Co!;t Estimate 

Siemens 

Siemens 

Part SierTifffa, Tie to stillissuea TCO fortrle 
aluaU011 or lhe Estimat:a.AQ,eemen1 af value of 

iCharJ09 remains in DtSPUTE 

WAii 4 only, ORIGINAL Es1lma1a Included for 
LOO ano provisional values for Cont1Jminati011. 
Revls8d Eslimate (Excluding LOO and 
COfltarnination £1 .8 Mio). Tie hawi yoi lo subrnit 
a TCO for £1.461 Mio) 

Pffl Siemens, Estrna!e raiisad lo iomual 
DISPUTE RESOLUTION PROCEDURE 

Estimate raised to fonnal DISPUTE 
RESOLUTION PROCEDURE 

lie l'las ONLY issued a TCO fol the Concrffl! 
Slr\lcture aod StnJcilJral Earthwork.& partoflhe 
Esllmate. ,Aare81'1'11ml ot the balance ot the 
Esiirre!e (Track'Mrl. and Trackwortc. Earthworts) 
has been excluded by lie in the Change. BSC will 
raise a sepani.18 INTC to cover th9so it� 

Part Siemens, tie has issued a TCO ONL V For 
Iha Siemens portion of the Estima1e ror the 4 
Junctions (Ptinces Street Junctlons only) out of a 
iolal of 40 total, The Balance whici'I comprises 
Bihingar Berger (Civil Wor1Cs) of the Change 
remains in DISPUTE 

lie has iuued a TCO for 4 Jmctions ONl Y 
(Princes Street Junctions. only) ou1 of a total al AO 
Juncbons. The the Baiance of the Change, 
remains in DISPUTE 

�e has issl.lOO a TCO for pert of Iha structures 
ONLY (t4A, 15A, 158, 15C) to.allow 
construction to commencti, Agreement of value 
t:J:lhe Balance of lhe Ct!Mige (148, 14C, 140, 
150) remai'ls In DISPUTE 

1,146,620 

74-3.8!!!1 

34'.139 . .3UD 
34,139,308 

P&f1 Siemens, fie have Of'lly issued a Teo for s 
PROVISIONAL amount in order tl'lsl BSC cal\ 
att•nd maetlngs on the subject. Toa Estimate 
Of the Change remains In DISPUTE 

W:\3_Executi011\GB 25.1 .201 ETN lnfraco Contrecl\C Change Managament\02 Cl'lange order estimate\Masler Register\TCO and SSC Estimates Status\Status 20100209\TCO and BSC Estimate&· SlallAI 20100209 • Dated 20100216TCO and BSC Estimates - Status 20100209 • Oat 


