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tie - Edinburgh Tram Network 

Note in relation to interpretation of Pric.i.n,g\Aisumption No. 1 - design development 

The relevant part ot:,pricing//i."ssumpf!Pn No. 1 states: 

"The ~~ b~·:sos ~vider will not (other than amendments arising 
rt?tMm the ndrinalt,d~ie1cfpment ah'ci completion of designs) in terms of design 

,: ~=,::~fo=;:o;n:::t~::onF:; at:n::i:::~he0~ra:::; ~~:::i 
: .. '~l( .... ,,,,:tklveltlpment and completion of designs means the eev1xoclulut,d.oensofcdheasn1g.gensthorof udgehst,.hgen 

stages of preliminary to construction stage and 

principle, shape and form and outline specification." 

lnfraco's interpretation: the literal meaning of the words 

2 lnfraco's principal contention is that a literal interpretation ought to be given to 

Pricing Assumption No. 1, such that "[tie] assumes the commercial risk for changes 

to design between the Base Date Design Information Drawings and Issued for 

Construction Drawings which fall into the categories of design principle, shape, form 

or specification" .1 

3 Their analysis proceeds on the basis that consideration should be given to: 

" ... whether each change between BODI to IFC falls within one or more of the four 

categories of para. 3.4.1.1. - design principle, shape, form or specification. If a 

change falls within one or more of the above categories, then expressly by 

contractual definition, it cannot be normal development and completion of the 

design because para. 3.4. 1 excludes these categories from what might otherwise 

be understood as "normal development and completion of design2
". 

4 On this analysis, there are few changes to the BODI which do not constitute a 

Notified Departure: almost any change will be one of design principle, shape, form 

or specification. 

1 Paragraph 4.5 of lnfraco's Referral Notice in the adjudication before Alan Wilson in relation to the Russell Road 
retaining wall no. 2 ("the Wilson Adjudication") 
2 Paragraph 5.8.8 of lnfraco's Referral Notice in the Wilson Adjudication 
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Has something gone wrong with the words? 

There are a number of difficulties with lnfraco's literal interpretation of Pricing 
,,;,;:;::"::;:;:;:;:;:;:;:;:·:• 

Assumption No. 1, which .§M99'~jtj]that something has "gone wrong" with the 

drafting. In other '%Ards, J~r·at.,:,:'1:.nfraitf 's literal reading produces a result which a 

reasonable,,,,P§rsorCWbuld?hdtdiaveHilnderstood tie and lnfraco to have intended at 

lnfraco's control, made for their own benefit and at their whim: it is difficult to 

conclude that a reasonable person would have considered that both tie and lnfraco 

intended that tie would bear the costs of these changes. 

7 Secondly, lnfraco's interpretation yields the result that they would be entitled to 

additional payment for all elements of the Employer's Requirements not shown on 

the BODI. What they say is: "the Contract Price was fixed on the basis of the 

design work completed by the designer and the design information drawings issued 

to the Referring Party up to and including 25 November 2007 only." 3 

8 That is at odds with the provisions of: 

8.1 Clause 3.1 of Schedule Part 4, which states that: 

"The Construction Works Price is a lump sum, fixed and firm price for all elements 

of work required as specified in the Employer's Requirements as Schedule Part 2 

and the lnfraco Proposals as Schedule Part 31 and is not subject to variation except 

in accordance with the provisions of this Agreemenf'; and 

8.2 Clause 1.2 of Schedule Part 4 which states that: 

"The Construction Works Price is on a lump sum basis that is fixed until completion 

of the lnfraco Works and not subject to variation except in accordance with the 

provisions of this Agreement." 

3 Paragraph 5.8.9 of lnfraco's Referral Notice in the Wilson Adjudication 
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9 In support of their position, lnfraco rely on, amongst other things, the opening words 

10 

11 

of clause 3.5 which state that "the Contract Price has been fixed on the basis of 

inter alia the Base Case Assumption.s.'.Mt/i 

The words inter alic,LQavejjfsignific~rj'ce which lnfraco's analysis does not address: 

the Contra.ckPriceAihb.lud~iil:tti!WCoriiitruction Works Price. The Construction Works 
. . .~:~~t~~~/~~:~::::::~~tt~ i~~r tt~. ·~t~t:·.·· . ;~rt· . . . 

P.nce 1$.('fn turn ,I:' liiWnp/$um f1xeiik and firm price 1n respect of the Employer's 

in the design information 

It makes no commercial sense to arrive at a conclusion that the "lump sum, fixed 

and firm price" referred to in clause 3.1 of Schedule Part 4 extends only to that part 

of the lnfraco Works as may have been the subject of design information drawings 

issued up to 25 November 20075
. There is a tension between, on the one hand, the 

provision for a fixed lump sum for the delivery of the Employer's Requirements, as 

against, on the other, the risk of the evolution of the design sitting with tie. 

12 Thirdly, clause 3.5 of Schedule Part 4 identifies a Notified Departure as a situation 

where facts or circumstances differ from the Base Case Assumptions. The term 

"differ" signifies change: it is to make unlike, dissimilar, or different. If some aspect 

of the Employer's Requirements was "missing" from the BODI, the "issued for 

construction" design information which subsequently incorporates it cannot be said 

to have been made different from the BODI. 

13 This applies equally to the situation where an aspect of the Employer's 

Requirements is the subject of an outline design at BODI stage, and the eventual 

issued for construction design is not unlike, dissimilar or different from that BODI 

outline design. 

14 Fourthly, lnfraco's interpretation does not address the wording of clause 3.5 of 

Schedule Part 4, which provides that a Notified Departure: 

"will be deemed to be a Mandatory tie Change requiring a change to the 

Employer's Requirements ... " 

4 See paragraphs 8 and 9 of the draft Opinion of Richard Keen QC dated 14 January 2010 
5 Paragraph 9 of the draft Opinion of Richard Keen QC dated 14 January 2010 
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15 Where the BODI fails to take account of something in the Employer's Requirements 

it would make little sense for the resulting design change to be deemed to require a 

change to the Employer's Requireme.nbiithe essence of the issue is that the design 

is changed to take account,~Ube 'E'rriployer's Requirements, and there is no change 

to the Employer's ijffiquire,!@.er]Jl?· ltjffaco's interpretation fails to make sense of the 

3.5 word1:ng/':':·.~: · · . . 
,;,;:::,,:,,(·'•'•'•'\, .]t /if :·:<<· <·:·:·:· ;,;,;,;,;,;,;,•· ;,;,;,;,;, 

,::::::::rV•J::::t~:;';:~~:~on,~:i-&a~: f;;,'~ 3.5 g~es on to state " .. . and/or th~_ lnfraco Propo~als or 
tr oth.e.rwt.se ':'IJ.equumg the lnfraco to take account of the Notrfled Departure m the 

,,:,:,:,:.' ,,:,:,:,:,.' ::,:,:,:,: :..:.~;,:,:, ,:::::.:··· . . . . 
ft Cmntra.:ct Prtce and/or Programme m respect of which fie will be deemed to have 

ffk?Ws'sued a tie Notice of Change on the date that such Notified Departure is notified by 
::.········ 

either Party to the other." It is difficult to make sense of the wording that begins "or 

otherwise ... ", but it may be that it is intended to be a catch all - along the lines of 

"the Notified Departure will be deemed to be a Mandatory tie Change which (i) 

requires a change to the ER's; (ii) requires a change to the /P's, or (iii) requires any 

other change to the Price and/or Programme."] 

16 Fifthly, even on the lnfraco's own case, they accept that there must be some 

departure from the literal meaning of the words. 

17 During the course of the Wilson adjudication, lnfraco's engineering expert6 

conceded that if a change was minor or "reasonable" and "comprising normal 

development and completion of designs", then this would not give rise to a Notified 

Departure. 

18 This approach necessitates some re-writing of the literal words in Pricing 

Assumption No. 1: there is no express derogation for minor or reasonable changes: 

in other words, the approach appears to accept that, to some extent, something has 

gone wrong with the words. The question then becomes how those words are to be 

put right. 

19 Furthermore, the concession made by the lnfraco leads to the necessity of 

enquiring into the reason for a change. That is at odds to the written submissions 

which were made on behalf of lnfraco during the Wilson adjudication, where it was 

stated: 

6 Mr Hunt of Hunter Consulting 
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"Whilst such information [the reason for a change] may in certain circumstances 

throw light on the background leading to the change it is not a condition precedent 

or precondition to being able to establl$.f[that a Notified Departure has occurred7
" ... 

"Under the terms of:.:the G()htract, a.ttd insofar as changes which fall within section 

3.4.1.1 are..,,,c.o.ncerAI& (ctilhge.i beleen BODI and IFC), the Referring Party is not 

11 
rr;g,uireftlbi~veAf,&qf,afllln for anjfchange. •· 

20 ?t ThlretlM!i'slbeentdisd.Uss'fbn in relation to the interaction between the operation of 

.===i~O ,::~ ~::~~t~o5~s 8~ea~h:::1:) w~t~d [::~::e~0 D~:::u~~ :::.·~~:7n 
short, even if it is the case that lnfraco are frustrating the proper operation of clause 

80 by failing, or delaying, in the production of compliant Estimates, or failing to 

proceed with work until Estimates have been agreed, that is unlikely to be relevant 

to a consideration of how the wording of Pricing Assumption No. 1 is to be 

interpreted in assessing whether a Notified Departure has occurred. The breach by 

lnfraco of their obligations does not affect the underlying interpretation. Conversely, 

lnfraco's argument is likely to revolve around the mutuality of obligations: when 

faced with lnfraco's notification of a tie Change based on a Notified Departure, tie's 

options are either to agree that a Notified Departure has occurred, or take the issue 

to dispute resolution. lnfraco's approach might well be relevant to apportioning 

responsibility for delay and cost, but it is not an aid to interpretation. 

21 If a literal interpretation of the words is to be avoided, it is not sufficient for tie to 

establish that the literal interpretation is unfavourable to it: the Courts will not 

intervene simply to save one of the parties from having made a "bad bargain". The 

test to be applied will be whether the interpretation contended for by lnfraco 

produces a result which is absurd, arbitrary and irrational, in circumstances where 

an alternative interpretation can produce a rational result9 

22 For the reasons referred to above, there are a number of bases on which it might be 

said that lnfraco's interpretation produces an absurd or irrational result, either 

because the outcome cannot be what a reasonable person would consider the 

parties to have intended (design changes driven by lnfraco, missing design) or 

7 
Paragraph 5.8.10 of lnfraco's Referral Notice in Wilson Adjudication 

8 
Paragraph 2.6 of lnfraco's Reply to the Response in the Wilson Adjudication 

9 
Charlbrook Limited v Persimmon Homes Limited and others [2009] UKHL 38 at paragraph 20 
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because their interpretation cannot readily be reconciled with other provisions of the 

contract. 

23 Accordingly, there is a stateahle.fai§Uhient that something has gone wrong with the 

words used in Pricing As~@tiption tjp. 1, in that their literal interpretation produces 

24 

:::::::::::::: ;::::::::: ,·,• ,::::::::: 

a result whi:eh a rea'isonab.letP,eH'sontwould conclude cannot have been intended by 

f)Jl''h1ay be prepared to intervene in order to interpret the agreement in its context, in 

order to get as close as possible to the meaning which the parties intended10
. 

25 The question will be: what would a reasonable person (having all the background 

knowledge which would have been available to tie and lnfraco at the time that the 

contract was entered into) have understood Pricing Assumption No. 1 to mean 11
. 

26 In practical terms, this means that evidence of the factual background, or matrix, 

against which the contract was entered into will be relevant. However, there is an 

important distinction to be made between objective facts known, or reasonably 

available, to tie and lnfraco, and pre-contractual negotiations in which each party 

set out its respective negotiating positions. The general rule which the Court apply 

is that the pre-contractual negotiations are not admissible in arriving upon the 

correct interpretation to be given to the contract. 

27 This issue was recently considered by the House of Lords12
, where Lord Hoffmann 

put it in this way: 

"Whereas the surrounding circumstances are, by definition, objective facts, which 

will usually be uncontroversial, statements in the course of pre-contractual 

negotiations will be drenched in subjectivity .. .It is often not easy to distinguish 

between those statements which (if they were made at all) merely reflect the 

aspirations of one or other of the parties and those which embody at least a 

provisional consensus which may throw light on the meaning of the contract which 

was eventually concluded." 

1° KPMG LLP v Network Rail Infrastructure Ltd [2007] Bus LR 1336 at paragraph 50 
11 

Investors Compensation Scheme Ltd v West Bromwich Building Society [1998] 1 WLR 896 page 912 at 
paragraph H 
12 

Chartbrook Limited v Persimmon Homes Limited at paragraph 38 

6 
C:\NrPortbl\GiManage\SWILLIAMSON\4670054_ 1.DOC 01 March 2010 

CEC00618956 0006 



Privileged and confidential - prepared in contemplation of litigation 
FOISA exempt 

28 The detailed factual background to the wording eventually adopted in Pricing 

Assumption No. 1 is dealt with in [refer to factual matrix document]: in short, 

however, the relevant wording first..ardsi/in the Wiesbaden Agreement executed on 

20 December 2007. It wa;:;,:::thiW ih'cdtporated, almost verbatim, into Schedule Part 

4. The context, in:J~frn, qjj!i!thE:!.J:!xe@.tion of the Wiesbaden Agreement was that of 

negotiatio.Mg]!~betwl~H ti~]]lihff. lnftSco as to who should bear the risk of the 

... ,.,,,::::ciev.e1oih,enfifof Ahe/Iaesign. vadHus statements were made by each party in 
;~~~tr::·.·· ··:.mt~\ :~~~~t~ ... ;:::::::~~~~:~::~r: . ::~~~~~~~~·m~~~~~~t:r~~~~~~. )t~. . . . 
ft retst1omit~rthe1npo=s1ho11 ::1n that negot1at1on 13

, but those are unlikely to be accepted 

29 ;;::o:::et::~,t :::::g:::::::
0

:ay refuse to consider the pre-contract 
negotiations in interpreting the words of the contract, those negotiations may 

nonetheless form part of the evidence given during the proceedings. They would 

be admissible in an action for rectification, and even in an action where rectification 

is not an issue, they may appear in evidence before the Court for other reasons. 

lnfraco may press for the negotiations to be admitted, as evidence that the words 

were introduced to satisfy their own objective of minimising their risk profile in 

relation to design. To set against that, there does appear to have been a series of 

premiums added in to the price to reflect the risk that tie believed that lnfraco were 

taking on. 

30 A relevant factor in the court's consideration may be the way in which the particular 

words came into existence: put simply, if the words were drafted and proffered by 

tie, it will be more difficult for tie to argue that they are absurd, irrational or arbitrary. 

The forensic exercise carried out has not so far revealed whether the relevant 

words were tie's or lnfraco's. 

What meaning should the words be given? 

31 It is not sufficient for tie to establish that something has gone wrong with the 

wording of the contract; they also require to establish what it is that a reasonable 

person would have understood the parties to have intended when they signed up to 

Pricing Assumption No. 1. 

32 The courts have held that, in principle, "there is not a limit to the amount of red ink 

or verbal rearrangement or correction which the court is al/owed'14
. In practical 

13 For example, tie's letter of 11 December 2007, Bilfinger Berger's letter of 12 December 2007 and Bilfinger 
Berger's e-mail to tie sent at 6.07am on 20 December 2007 
14 Lord Hoffmann in Charlbrook Limited v Persimmon Homes Limited supra at paragraph 25 
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terms, a court is likely to be more attracted to a simple re-working of the relevant 

words, rather than a complicated and lengthy formulation. 

In consultation with Richard .. Ke.~'ri?Ql~·:' .. ~·ne formulation of the "redlining" that could 

be done:: cla:~ wa~~ns1der~, as follows . . 

,:~:~:~:~i~:~,=~~,;:~;::::~::;::~;.::;~~:~~,:;:;~~:::e::~n:;:e:::st~:;~:~g:::e::: 
,= 
4
:::::~h:::::::::~,:::t:~.d form and outline specification due 

34 f)Jl'''However, a change in the Employer's Requirements which necessitated a change 

in the design of the lnfraco Works would give rise to a tie Change. Accordingly, no 

purpose is served if the exclusionary words were to be amended by the additional 

words referred to. 

35 In any event, if this formulation is tested against the factual matrix it becomes much 

more difficult to sustain. The Employer's Requirements were a functional 

specification. The changes in the BODI have not in most cases been driven by 

changes in the Employer Requirements, which are relatively high level output 

requirements of the functioning tram system, and do not address the design 

solutions which might deliver those requirements. 

36 The factual information gathered so far suggests that those involved at tie did not 

consider that lnfraco's ability to make recovery in respect of change would be tied to 

changes in the Employer's Requirements. 

37 In considering the possible formulation of words, there would appear to be three 

categories of change that are relevant: 

(a) Change driven by lnfraco (buildability); 

(b) Change in relation to matters required by the Employer's Requirements but 

not shown on the BODI; 

(c) Change which is not substantial, or material. 

38 The first two of these three categories have been addressed above, and in 

conclusion, there is a stateable argument that Pricing Assumption No. 1 should be 
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interpreted in such a way as to mean that lnfraco should not be entitled to additional 

payment for those categories of change. 

The third category is more di:ffi¢t.lJPtt;h.~se at tie involved in the formation of the 

Wiesbaden Agree'.Ei,nt 1;~,,,,.,.·t~_e c
1
lptract itself are of the view that what was 

intended w.as. .. thatJlfifracc:HW.dUld be.tentitled to additional recovery only where the 

~~:;;:;;u:~:::~t(::sh:,::~:::::::~::;:n:::::~:::::~~a:: 
tr constttut1ng,?a substanflal change has been described by one tie witness as the 

;:i==~~:~~g:~e type of bridge (e.g. a suspension bridge) to another (e.g. a 

There is evidence that it was tie's intention that substantial changes to the design 

would be excluded from the lump sum price. That can be seen from tie documents 

generated in the context of the Wiesbaden discussions. By way of example: 

40.1 The "script" for the Wiesbaden negotiations refers to the following proposition: 

"Your [i.e. BBS] price based on prelim design includes risk for emerging detailed 

design changes (accepted not fundamental design changes)." 

It is not understood that this document was shown to BBS, although it is likely that 

the proposition was put verbally to BBS during the course of the Wiesbaden 

discussions. 

40.2 What appears to have been the first draft of the Wiesbaden agreement dated 14 

December 2007, prepared by tie and sent to lnfraco on 17 December 2007 contains 

the following wording at clause 3.3: 

"3.3 Detailed designs - BBS included in their price for the construction cost risk in 

the development and completion of detailed designs being prepared by SOS, 

save for:-

a) Any future changes to elements of the design for civils works that are 

substantially different compared to those forming the current scheme being 

designed by SOS. " 

40.3 That wording was broadly retained in the subsequent draft of the Wiesbaden 

Agreement sent by tie to lnfraco on 19 December 2007, although some 

amendments were made as follows: 

9 
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"3.3 Detailed designs - BBS included in their price for the construction cost risk in 

the development and completion of detailed designs being prepared by SOS, 

::: ::~ cresr~-, o~ the design mtent for civi/s works that are 
substan.flally/d.tfferenbro..o.mpa~d to those formmg the current scheme bemg 

a) 

• - .• : =~wings issued to BBS with 

f] Foti the reasons referred to above, a court is unlikely to have regard to 

.'~~~~~~~~'.·:··''4~bh1mtinications which represent statements of subjective intent, or a party's 

:,,,,,,.,... negotiating position, and these will not be regarded as valid aids to interpretation. 

In other words, simply because tie thought or desired there to be an element of 

materiality in the definition, that does not mean that a reasonable person would 

conclude that this is how the words should be interpreted. Indeed, BBS' position 

may well be that the reason for the substantial change in the wording of the 

formulation which appears to have taken place on 20 December 2007 was precisely 

because BBS were not prepared to agree to a definition based on the notion of 

what was substantial: there is witness evidence that BBS objected to the initial 

formulation on exactly those grounds. 

42 In this context, however, it is possible to interpret the wording eventually adopted as 

an attempt to bring a greater degree of precision or granularity to the original 

wording: the references to "normal developmenf', "design intenf' and "evolution of 

design" all being intended to express that anything other than a substantial change 

of direction would fall within the firm price. On this interpretation, the exclusionary 

words should be seen as a way of explaining what was meant by what had 

previously been described as substantially different. 

43 In his draft report, tie's engineering expert (Robin Blois-Brooke) explains the 

definitions that he has utilised for the exclusionary words 15
: 

"In the past the Adjudicators, assisted by Parties' Experts, have sought to define 

"design principle, shape, form and/or specification". To an extent these definitions 

depend on a degree of engineering experience and judgement, but in broad terms I 

have, where necessary in Sections 4 and 5 below, adopted the following definitions 

which take account the submissions made by the other Experts to date: 

15 Paragraph 3.18 
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(a) The design principle is the design philosophy or way in which the intended 

objective is achieved. 

(b) The shape is the tota(e:ffe.ttrpfb.duced by the outline of a component. 

(c) The form is t.bi\,ovefi:;{JtXlern,i~·appearance of a component. 

44 lndheMil.Vilsdffadjudication, the Adjudicator reached the following view: 

:, ... \/??\~s to 'normal' development, I consider that this is the progression towards the 

Employer's Requirements as would be expected by an experienced contractor and 

his designer. If this results in amendment of the design principle, shape, form and/or 

specification shown on the BODI drawings then it becomes a Notified Departure ... 16 

I think the correct interpretation lies in the proper application of the definitions to the 

facts; to which I return under the relevant issues. By way of indication: 

i) The design principle is a fundamental principle rather than a design detail; for 

example a change from in situ to precast concrete changes the principle of 

the design 

ii) The shape, being the total effect produced by the outline; I do not consider 

this necessarily changes due to a dimensional change; for instance a 

rectangle may remain a rectangle 

iii) The form, being the external appearance; I consider that the appearance may 

or may not change as a result of a small dimensional change; it is a matter of 

scale 

iv) The specification, being the nature and quality of the work; I do not consider 

that the nature or quality of say an in situ concrete deck, changes because it 

is thicker or more heavily reinforced. "17 

45 This leads to a formulation where the interpretation of the words is that which would 

be attributed to them by a civil engineer, within the context of what would be 

expected by an experienced design and build contractor, having regard to the 

Employer's Requirements. 

16 Paragraph 101 of the Wilson decision 
17 Paragraph 104 of the Wilson decision 
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46 In applying this interpretation, it may be that a further relevant consideration is that 

the words should also be considered as providing particularity in relation to the 

concept of substantial change. Indeed}' Mr Wilson's definition of the exclusionary 

47 

be given a meaning within the 

48 ft Th~ fO:thlulat1on would require to be applied to each design change 1n turn to assess 

Jtr.,,,,:w.hether it amounts to a Notified Departure: that application will involve the exercise 

:,.... ' of expert engineering judgement on a case by case basis. 

Dispute resolution 

49 It is open to tie to seek the guidance of the courts, in the form of a declarator, as to 

the proper interpretation to be given to the meaning of Pricing Assumption No. 1. 

50 That would involve first following the mechanisms laid out in Schedule Part 9, 

through internal resolution, mediation and adjudication - unless agreement can be 

reached with lnfraco at an earlier stage that the issue should be referred to the 

court. 

51 Once a court action is commenced, it is likely to be many months before a decision 

is obtained at first instance; that will particularly be the case if either party wishes to 

have factual issues considered, beyond issues of strict interpretation. Even if a 

favourable decision is achieved by tie, it is likely that this decision would be 

appealed by lnfraco, adding considerably to the length of the process. 

52 As part of the Schedule Part 9 process, the issue of interpretation could be referred 

to an Adjudicator on the legal panel. Those legal adjudicators are: 

Lord Dervaird (Professor John Murray QC) 

Gordon Coutts QC 

Robert Howie QC 

Nick Ellis 
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53 tie are entitled to propose which adjudicator they prefer to hear the dispute, but 

lnfraco essentially have the right of veto,,,fjver that selection. 

McGrigors LLP 
26 February 2010 
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