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UPDATED RISK ALLOCATION MATRICES

The Infraco Contract Risk Matrix is appended to this letter at Appendix B. It
is updated to show change since our 16 December letter.

PERFORMANCE SECURITY PACKAGE

3.1

32

33

There has been no material change to the structure of the main
performance security package. The BBS Consortium will provide:

(a) bonds/financial guarantees to be issued by ANZ Bank and/or
Deutsche Bank (to cover the construction and commissioning
of the ETN); and

(b) German parent company guarantees to underwrite
contractual performance and financial liability of the two UK
contracting subsidiaries.

The scope, duration and level of cover from these instruments has
altered since our report at preferred bidder appointment due to
commercial negotiations. The package as a totality remains legally
competent to protect tie and the Council's interests. It is clearly a
judgment for tie regarding its financial worth but we view it as not
outside market norm.

On Demand Bonds

Two "On Demand" Bonds offered by the BBS Consortium have been
negotiated to a level (on proposed amounts and detailed acceptable
terms and conditions), enabling the BBS Consortium to select their
proposed sureties for confirmation of pricing. No issues of
significance (aside from a possible adjustment to the value of the
main performance bond to reflect final contract price) are
outstanding. We are awaiting final confirmation on agreed terms
accepted by the sureties.

Parent Company Guarantees

As you know, tie has advanced these negotiations in parallel with the
negotiation of the terms of the Council's formal Guarantee of tie's
payment obligations under the ETN suite of contracts. The key terms
are now agreed. What remains is the precise liability cap for each
Parent Company Guarantee, following final agreement reached on
the liability cap, duration and scope for the Infraco Contract, which
we expect will be settled by close on Thursday 13 March. Following
this, the Parent Company Guarantees will finalise quickly.

CONFIRMATION OF NOVATION STRATEGY

Contrary to expectations in December 2007, the process of engagement on
SDS Provider novation has proved arduous, with both BBS and SDS taking
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positions at opposing ends of the negotiating spectrum. BBS have taken a
most risk averse stance, due to their developing first hand views on SDS
performance to date, in particular in relation to design Consent achievement,
but also in relation to important aspects of scheme design quality.

BBS have insisted on reinforced contractual protection (in our view
overplayed) and commercial support in the form of tie accepting
compensation entitlement for BBS in the event of SDS default on its design
production and Consent delivery obligations, which risk to tie is discussed
further in section 7 below. This is predominately a function of SDS serial
underperformance throughout its mandate and also at a time when the need
for due and proper performance has been under close bidder scrutiny.

Nevertheless, an agreed form of draft Novation Agreement has been
negotiated to close today. The terms of the Novation transfer responsibility
for design, as required by the procurement strategy, to BBS (subject to the
above). Further work will be necessary to enshrine all technical services and
tasks in the final agreement, but tie holds a formal letter of commitment to
the process signed by SDS Senior UK Management.

3. RISK

s | Our view on the contractual allocation of risk and responsibility
between tie and the competitively selected private sector providers
remains that the Infraco Contract and the Tram Supply and
Maintenance Agreements are broadly aligned with the market norm
for UK urban light rail projects, taking into account the distinct
characteristics of the ETN and the attitudes of BBS and SDS to
novation. The project's state of technical and commercial readiness
has matured since Christmas. However, the fact that work still
continues on the Employer's Requirements Schedule - the core
project scope - at this very late stage (resulting in SDS requiring an
instruction to align their designs with tie's Employer's Requirements
and the Infraco Proposals) means that technical ambiguity (and
therefore delay/cost risk) may exist in the interplay between design,
scope and method of execution. There is contractual mitigation
available whereby (1) the Infraco is under a duty to bring any
ambiguity in technical documentation to the attention of tie; (2) tie's
authority to direct resolution of such issues; (3) the precedence of
core terms and conditions over Schedules; and (4) the exercise of
SDS now instructed by tie to align their designs with the Employers'’
Requirements and the Infraco Proposals so as to eliminate
mismatches.

52 We are not in a position to comment in relation to the Project Master
Programme which remains under development. There is a risk that
the SDS exercise in aligning design with Infraco Proposals and
Employer's Requirements could have impact on Project Programme
both before and after contract award. We are aware that tie is
endeavouring to mitigate this risk by careful management of the
alignment process.
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THIRD PARTY AGREEMENTS

The position achieved regarding Third Party commitments made by the ETN
project is as follows:

6.1

6.2

At ITN issue in October 2006, DLA Piper had included all major
third party agreements tie had concluded at that time (plus SRU
agreement in draft) in the Infraco Contract Schedule 13 (these
agreements were prepared by Dundas & Wilson). This exercise put
Infraco on notice of the requirements to carry out work and/or
observe constraints in these agreements. The inclusion of these
agreements in the ITN documentation was carried out by DLA Piper
without detailed tie instruction or review and that remains the case -
that is to say the obligations selected for step down are DLA Piper's
judgement, but not informed by any commercial or engineering view
from tie. This step down is mechanical and neither improves nor
detracts from the effect of the original obligation.

In addition to the Schedule 13 agreements (which Schedule has been
updated to introduce further agreements concluded since ITN issue
date), tie had entered into a range of commitments with private
individuals and smaller businesses during the parliamentary phase
and beyond. Following preferred bidder appointment, BBS took the
position that they had never been shown or given access to these
papers by tie (contained on two CDs "CD Commitments"). Whether
this assertion is accurate or not, that is the preferred bid qualification
BBS held to, with considerable determination. This situation was
negotiated strenuously by tie.

Positively, BBS have accepted the contractual outcome that:

(a) BBS must comply with the obligations set out in Schedule
13;

(b) BBS must not put tie/CEC in breach of (or in a position
where they cannot use entitlement under) the Schedule 13
Agreements (which include, in essence, SRU, Network Rail
APA and EAL Agreements);

(c) BBS undertakes to take all reasonable steps to ensure not to
cause tie/CEC to be in breach of the CD Commitments;

(d) if BBS Construction Programme or normal activity is
impaired by constraints/requirements in the CD
Commitments which are unusual or could not reasonably
have been foreseen by an experienced contractor, BBS will
be entitled to apply for relief and any demonstrable
additional cost.

Having reviewed a random sample of the CD Commitments
agreements, we are of the view that there are unlikely to be any
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agreements which contain an unforeseeable or unduly onerous
commitment tie is to abide by.

SDS are contractually obliged to ensure that their design deliverables
take account of all third party agreements and commitments made by
tie and known to SDS and they are warranting this to BBS under the
Novation Agreement.

EAL

This matter was finally negotiated to conclusion in February this
year. DLA Piper has been involved in the Licence negotiations.

A number of issues have arisen from mismatches between the
Licence, agreed to permit construction activity at the airport under
MUDFA and the tie-Infraco Contract, and the terms of the permanent
lease tie has negotiated with EAL, which was to reflect the Licence.
These are required to be corrected to remove risk and a Minute of
Variation is under preparation to propose to EAL regarding access
under the Lease to safeguard the right to maintain the tramway post
service commencement.

A future risk is uncovered at present. The Lease terms under which
EAL is entitled to require the tramway to be shifted (post 1 January
2013) do not include an indemnity to the Council/tie in relation to
any defects or unforeseen interference in the ETN system which
might result from this intrusive construction activity and its ultimate
interface with the existing ETN system. tie is assessing this and will
act to resolve this by means of documenting the precise terms of any
shift.

y A CONSENTS

7.1

The terms of the novation of SDS have been settled on the basis that
BBS risk adversity required accommodation, otherwise no transfer of
responsibility for design production and consent management could
have been achieved on acceptable terms. Two prime concessions
have therefore been made by tie:

*

¢ to the extent the CEC consenting process is delayed through no
fault of the SDS Provider, that delay will entitle BBS to claim a
Compensation Event under the Infraco Contract (time relief and
additional cost). Such a claim would also encompass SDS
Provider delay costs. Although the SDS Contract provided that
SDS would take all consent risk, without exception, BBS were
not prepared to absorb this risk (through direct recourse to SDS
Provider) having carried out post preferred bidder due diligence
on the status and history of SDS design and the consent process
within CEC.
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7.2

e If through its own fault or dilatoriness SDS is late in delivering a

design into the CEC Consent process and this in turn delays the
issue of construction drawings to BBS, BBS will be entitled to
apply liquidated damages up to an agreed level (currently
proposed by tie at £1,000,000 and with an approximate
minimum rate of £20,000 per week).

e BBS would have recovery risk on such liquidated and
ascertained damages' but beyond the cap, tie would be required
to recompense BBS.

¢ The current position is that any damages or loss suffered by BBS
beyond the £10,000,000 cap under SDS novated contract (in
relation to deficiency in SDS design) would be a tie risk.

Following the novation of SDS, tie will hold an assignable collateral
warranty from SDS regarding SDS services and work product prior
to novation. The terms of the Collateral Warranty will be standard
for a design and engineering services consultancy and were
substantially contained in the annex to the SDS Contract when it was
executed in September 2005.

8. NETWORK RAIL ("NR") ASSET PROTECTION AGREEMENT

8.1

8.2

The Asset Protection Agreement with NR has been fully negotiated
and is ready to close. This has been an arduous process, however the
outcome is a document which achieves significant commercial
improvements for tie/CEC on what was originally offered by
Network Rail. The arrangement remains heavily tilted in Network
Rail's favour, as is inevitable given the starting point of the regulatory
template agreements. The main improvements secured have been:

(a) Significant widening of the circumstances in which tie can
recover money from Network Rail;

(b) Reasonableness in Network Rail actions and ability to refer
to the Infraco ETN Suite form of Dispute Resolution
Procedure; and

(c) Dilution of indemnities given by tie to Network Rail to a
mutually acceptable level.

The unreasonable position taken by Network Rail regarding the
indemnities contained in the Protection Provisions Agreement
(entered into to remove Network Rail's objection to the tram scheme)
delayed closure for a considerable time. This has now been resolved

' Note that the enforceability of such LADs is open to question unless they represent a genuine pre-
estimate of BBS loss from the delay. tie is working with BBS to achieve this,
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8.3

to restrict the scope and duration of this indemnity, particularly
during construction.

Network Rail require a collateral warranty from BBS. BBS has, until
yesterday, refused to disclose the entirety of the draft Infraco
Contract to Network Rail, resulting in Network Rail insisting that
BBS would not be able to rely upon any part of the Infraco Contract
not disclosed. A solution to this impasse is imminent, in our view.

CEC GUARANTEE

9.1

92

The terms and conditions of the CEC Guarantee and in particular its
call mechanics, liability cap and protections are in line with market
practice for this type of instrument. It should be noted that the
Guarantee may be called upon by the Infraco on multiple occasions if
tie is in payment default more than once. The instrument has been
drafted, negotiated and settled with direct involvement and support of
CEC Legal and Finance.

CEC will benefit from the same contractual defences and
entitlements to set off as tie and will have no liability greater than
tie's. No claim can be made for an amount which is in dispute if tie
has referred the matter under the dispute resolution provisions of the
Infraco contract. The Guarantee is released at issue of Reliability
Certificate.

PROCUREMENT RISK

You have asked for our opinion in relation to procurement risk imported on
account of adjustment to price, contract terms and commercial risk allocation
post preferred bidder. Our view is as follows:

10.1

10.2

The time which has elapsed since preferred bidder announcement is
appreciable, particularly when an outside observer may not have a
detailed understanding of the procurement strategy and the
considerable difficulty caused by SDS Provider's underperformance.
With that passing of time before an award, comes the risk of
increased perception that the final deal has been restructured to
accommodate the winning party on different and more favourable
terms. This may influence both participants in the procurement and
interested but disaffected parties.

Both bidders final submissions were qualified as to acceptance of
contractual terms and therefore their risk acceptance. It would be
difficult, in our view, for a challenge to be upheld on the sole grounds
that the settled position on Contractual Risk Allocation is a position
that the losing bidder could point to and say: "that is far beyond what
I would have required to maintain my price." There have been shifts
in risk allocation, but in most key cases, this relates to the process of
the novations, which was clearly identified as a post preferred bidder
process. Both bidders’ positions on novation were heavily qualified.
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A very detailed analysis would be needed to rank and analyse the
changes introduced post preferred bidder and that is beyond the scope
of this letter and not possible in the time permitted for this report's
preparation.

10.3  We have commented upon a shift in the security package (linked to
latent defects). Here, we regard BBS's approach has been partially
dictated by the UK representatives overreaching their authority and
Germany has intervened. tie's acceptance of the revised position
does represent a concession post preferred bidder. But the
competitor's offering was also qualified.

10.4  The area where we have very limited visibility is price. We played a
role in bid evaluation only in relation to the two bidders' response to
the draft contracts. We note that Tramlines expressly raised this in an
informal debrief last autumn. We have been shown today a
document prepared by tie entitled "Edinburgh Tram Project
Assessment of Risk of Successful Procurement Challenge", appended
to this letter at Appendix C. Our view as to the likely incidence of
challenge or source of such challenge does not differ from tie's. In
order to fully evaluate the strength of tie's ability to resist a challenge
we would need to understand the analysis of how the final contract
price has been arrived at and to understand how this compares to
Tramlines final bid price.

10.5  We are not instructed in relation to any matter on the tram supply and
maintenance procurements which would alert us to any evident or
latent risk of a challenge once CAF are formally awarded the
contracts. However, BBS have discussed with tie CAF joining the
BBS Consortium. If this occurred prior to contract award, it would
necessitate a re-evaluation of the bid Consortium. Present indications
are that CAF may join post contract award, a matter for BBS to
handle, with tie's consent.

All our efforts over the next 10 days are focussed in supporting tie on an efficient and
optimal close out of the contract documentation by authorised representatives to
record settled positions from which the award documentation will be prepared and
signed.

This report itself has needed to strike a difficult balance between commenting upon
what is still under final discussion and what we can reasonably anticipate as a firm,
frozen outcome.
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We are proud to have been given the chance to work with tie on this challenge.

W ? ;"/_H-‘Hj

Yours faithfully /) e ILT{_ _—
o] MRl

DLA PIPER SCOTLAND LLP

cc Graeme Bissett, tie Limited Strategic Planning Director
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Dear Ms Lindsay,

EDINBURGH TRAM NETWORK ("ETN")
DRAFT CONTRACT SUITE AS AT 13 MARCH 2008

We write to update you on our report yesterday. In our letter, we commented on three
areas where we identified the need for further evidence that tie has advanced its
negotiation with the BBS Consortium to a stage consistent with level of stability and
clarity we would expect the ETN contract documentation suite to have reached at
notification of intent to award. As you are aware, there have been intensive
discussions on all aspects of this matter during the last week.

L CORE INFRACO AND TRAMCO CONTRACT TERMS

There has been measured progress in closing out the core provisions, despite
extreme time pressure and interruption for detailed commercial discussion.
tie has achieved a level of closure and agreement which will support the
notification of intent to award letters being dispatched today.

2 EMPLOYERS REQUIREMENTS

We reported yesterday that work was outstanding in relation to this key

contract schedule. We are instructed by tie that both SDS Provider and BBS

Consortium are content that the document is now in acceptable form and

detail to be used as a contractual scope. Our reservations as to risk emanating
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We are instructed that the agreed treatment of NR immunisation has been
completed and base line scope, price and programme is agreed for Phase 1b
and the mechanism for adjustment on exercise of this option will be included
in the relevant Infraco Contract Schedule. We understand that tie will
confirm settled pricing for all major fixed price elements of the Infraco
Contract. If tie has achieved these objections and BBS has been able to
confirm its commitment to abide by these positions, tie should have every
confidence in closing the contract suite efficiently, commencing with the
issue of notification of intention to award today. We would stress that full
cooperation of the BBS Consortium on this objective is essential.

Four days of difficult negotiations surrounding the nature of the contractual
indemnities provided by BBS Consortium and their interrelationship with the
OCIP insurance tie has purchased took place after the BBS Consortium
unexpectedly raised an entirely new issue regarding their corporate policy not
to accept any liability with regard to uninsured third party economic
consequential loss.

We have briefed you regarding the detailed contractual provisions to which
BBS had already committed and why this was a totally unexpected position,
seemingly adopted by Siemens (Germany), obliging Bilfinger Berger to
follow suit.

The outcome as regards the commercial position, risk allocation and
insurance cover has, we believe, now been adequately analysed and explained
to us and to yourself by tie and their insurance broker. These matters are
ones of fact and risk projection, as opposed to fundamental legal or
contractual issues.

The net effect with the draft Infraco Contract provisions is that:

e subject to bullet 2 below, a clause will require adding to state that BBS
will not be liable for uninsured consequential economic loss arising from
third party claims. This is of course an adjustment to BBS previous
preferred bidder position.

e a clause will require adding to set out the final commercial arrangement
settled by tie (we expect today) regarding BBS's provision of a risk
reserve available to tie should any third party liability for economic loss
eventuate which is not insured under OCIP. This is beneficial
commercially to tie/CEC.

e aclause will require adding to clarnify that BBS will not be liable for any
claims which arise as an unavoidable consequence of the Infraco Works
(where BBS are in full compliance with their obligations). Here,
insurance will protect tie/CEC interests, as will the statutory powers
under the Tram Acts. This is not a change to the previous contractual
position.
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PROCUREMENT RISK

We explained our views on procurement risk in section 10 of our earlier
letter. The document provided to us by tie (referred to in section 10 of our
letter) has been updated by the tie Project Director. We have examined this
and its explanation on how specifically the BBS Consortium price has moved
since preferred bidder appointment. tie has a detailed and cogent story and
this is an important piece of tie's armour against challenge. It will
undoubtedly be tested by Tramlines in their requested debrief session.
Presented carefully, tie's explanation should reduce the risk of the losing
Infraco bidder sensing any weakness to exploit. We understand from tie the
losing tram supplier bidder was by some distance more expensive, so that
CAF's selection and confirmation as winning party can be robustly justified
on pricing grounds alone.

In the round, we do not consider that the issues referred to in 4 above
materially alter analysis of procurement risk, though the adjustment is to
accommodate BBS's position. The losing preferred bidder approached third
party liability issues with similar caution and both stances are conditioned by
contractor experience (real and anecdotal) on other operational UK tram
schemes.

Yours faithfully

oL Aper Sccthad

DLA PIPER SCOTLAND LLP

cc Graeme Bissett, tie Limited Strategic Planning Director
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Council Solicitor

City of Edinburgh Council ("CEC")
City Chambers (Legal Services)
Anchor Close

30 Cockburn Street

Edinburgh, EH1 1Y]

and to

Willie Gallagher
Executive Chairman
tie Limited ("tie")
Citypoint

65 Haymarket Terrace

Edinburgh, EH12 5SHD 28 April 2008

Dear Sirs,

EDINBURGH TRAM NETWORK ("ETN")
DRAFT CONTRACT SUITE AS AT 28 APRIL 2008

We are instructed to report to tie and to CEC in relation to the status of the ETN Suite
of documentation as at 28 April 2008. You of course have our letters of 12 and 18
March, copies of which are appended for ease of reference.

Since we last wrote on 18 March, tie has been engaged largely on negotiations to
close the SDS novation and to complete programme and final pricing and commercial
discussions with Parsons Brinckerhoff ("PB") and Bilfinger Berger and Siemens
("BBS") respectively. Close discussions have also been held in Spain with
Construcciones Y Auxiliar de Ferrocarriles S.A. ("CAF"). There have also been
initial proposals from BBS regarding CAF joining the Consortium.

Taking our letter of 12 March as the base line from which tie was able to issue its
notifications of intent to award the ETN Contracts, we are in a position to update as
follows: (using the sections and numbering in that earlier letter:
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CORE INFRACO CONTRACT TERMS SETTLED AND ALIGNED
WITH TRAMCO CONTRACT

1.1 Core Infraco Contract Terms

The Core Infraco terms are closed as to all matters of contractual,
technical and commercial principle. Legal teams have been
instructed to respond during the final quality assurance period of 7
days in order to remove or refine any omissions or errors co-
operatively. No issues have arisen since we last reported which have
resulted in an alteration (of consequence) to risk balance. As they
stand, the terms and conditions represent a clear reflection of the
positions which have been negotiated by tie and are competent to
protect and enforce those positions.

1.2 Employer's Requirements (" ERs'")

tie report that BBS and SDS are satisfied (and have agreed to its
inclusion as a Contract Schedule) that the ERsdocument (at version
4.0) has now been signed off by the relevant technical teams.
Limited legal reviews on the ERs were carried out to remove
inconsistencies and repetition where obligations were already
captured in the core terms and conditions. The evolution of the ERs
as a contractual (as opposed to technical) document has taken some
time and our own involvement in quality assurance has been limited.
Nevertheless, the core Infraco terms contain a clear mechanism to
address any mismatch between the ERs, the Infraco Proposals and the
terms and conditions - giving the core terms and conditions
precedence. We are instructed by tie that the SDS Provider has been
given a change order to align its design completed to date with the
Employer's Requirements and the Infraco Proposals and will warrant
to Infraco that (once this exercise is complete) the SDS design
produced to date will comply with the Employer's Requirements and
the Infraco Proposals.

RISK ALLOCATION MATRIX

We have revised the Infraco Contract matrix to reflect in particular the recent
discussions with SDS and with BBS on liability caps and on BBS
responsibility for SDS design and performance post novation.

PERFORMANCE SECURITY PACKAGE

We have nothing further to report here, save that the PCGs now contain a
progressive cover step-down during the Term of the Infraco Contract which
extends 9 years (with an option for a further 5 years) beyond the issue of the
Reliability Certificate (approximately one year from commencement of
operations). tie has the right to call for a cash retention or a bond should a
survey reveal that deficient routine maintenance has caused the need for more
than £50,000 refurbishment works.

CEC & tie
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CONFIRMATION OF NOVATION STRATEGY

CAF remains committed to novation. SDS has now committed to novation
and the terms of their novation agreements are settled, bar final detail. Our
comments in the letter of 12 March remain valid. We are content that the
three novation agreements are competent to achieve the transfer of the
Contracts to the Infraco under the commercial principles that tie has agreed
with each party (under tripartite negotiations) since preferred bidder
appointments.

RISK

Following on from our letter of 12 March, we would observe that delay
caused by SDS design production and CEC consenting process has resulted in
BBS requiring contractual protection and a set of assumptions surrounding
programme and pricing.

tie are prepared for the BBS request for an immediate contractual variation to
accommodate a new construction programme needed as a consequence of the
SDS Consents Programme which will eventuate, as well as for the
management of contractual Notified Departures when (and if) any of the
programme related pricing assumptions fall.

THIRD PARTY AGREEMENTS

6.1 The contractual position remains as we explained in our letter of 12
March. We were instructed by tie to carry out an analysis of all third
party agreements entered into by tie to identify unusual provisions or
constraints. That has been done across the spectrum of commitments
and undertakings (which tie has provided us with) and we have made
recommendations to tie regarding how these agreements require to be
managed and monitored during works execution and beyond. We are
advised by tie (through Dundas & Wilson) that all parliamentary
undertakings during committee stage were taken into account in the
amendments to the Bills.

6.2 EAL

Since last reporting, we have been engaged with the BBS lawyers in
order to explore how tie could mitigate the risks which we identified.
The EAL arrangements will be stepped down into the Infraco
Contract so that Infraco is on notice of their terms and is operating in
cooperation with tie to respect EAL's requirements both during
construction and operational stage phases. The shifting of the
tramway at Edinburgh airport (if imposed at the option of EAL post-
2013) will be implemented as a tie Change under the Infraco
Contract.
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10.

CONSENTS

7.1 We need to refresh our commentary on 12 March with respect to
contractual treatment of the performance of SDS. SDS are culpable
contractually for delay in the consent process producing "Issued for
Construction Drawings” up to a cap of £1,000,000 liquidated
damages payable to BBS (payable at approximately £10,000 per
deliverable). Beyond these individual and cumulative caps, any
prolongation cost incurred by BBS because of consented design
production delay affecting works activity would be recoverable from
tie as a contractual compensation event. SDS are liable to BBS up to
a cap of £10,000,000 (each and every event) for loss or damage
caused by deficient design; beyond that amount, BBS would have
recourse to tie.

7.2 In addition, SDS will be incentivised to complete their remaining
deliverables (approximately £4,500,000 of remaining design tasks,
we are instructed) by a £1,000,000 bonus for timely delivery which is
subject to erosion by approximately £10,000 each time a consent date
is missed due to SDS's fault. This bonus is payable at the end of SDS
design delivery programme and is only protected against risk to the
extent that SDS receives an extension of time due to a tie Change
instructed to Infraco.

7.3 SDS will be taking Siemens' design through the Consents process
and are expected to provide the resource to achieve this (against
additional compensation) on a monthly capped call-off basis.

NETWORK RAIL ASSET PROTECTION AGREEMENT ("APA")

The situation with regard to BBS providing NR with a collateral warranty has
been resolved and the APA has been stepped down into the Infraco Contract.
BBS are liable for claims by Network Rail up to a cap of £500,000 (£40,000
per incident) in respect of possession overruns or Train Operator Claims and
up to a cap of £750,000 regarding the Network Rail Immunisation Works.
Above these caps, liability to Network Rail rests with tie.

CEC GUARANTEE

The commitment is now settled and in agreed and satisfactory form. CEC
Legal and Finance are fully informed.

PROCUREMENT RISK

Since 18 March, tie has held the two most important bidder debriefs at our
offices. The relevant DLA Piper partners attended both interviews to support
tie's team. Tramlines and Alstholm took the opportunity to ask searching
questions which, in our opinion, were dealt with professionally and
convincingly by tie. Accordingly, we would assess residual risk of challenge
from these two parties as low provided tie proceeds to contract signature

CEC & tie
Continuation 4
28 April 2008
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11.

DLA PIPER

expeditiously. The remaining debrief is with Bombardier (scheduled at their
request and convenience) for 24 May.

OUR LETTER OF 18 MARCH

We have addressed Sections | and 2 in that letter comprehensively in those
numbered sections above.

11.1

112

11.3

114

11.5

The agreed master Construction Programme (containing SDS Design
Delivery Programme and Consents Programme) is being assembled
by tie for insertion into the Infraco Contract.

Network Rail Immunisation has been scoped and priced by BBS with
tie's agreement and a full set of appropriate contractual terms
negotiated and included in the Infraco Contract.

The Pricing Schedule (Infraco Contract Schedule Part 4) has been
extensively discussed over the past six weeks and is now settled as to
its key assumptions, value engineering items, provisional sums and
fixed prices. tie has assessed the likely financial impact of the
assumptions not holding true and triggering changes.

Indemnities (uninsured third party economic loss claims)

These matters are now settled (as reported previously) although the
sharing agreement (at Service Commencement) agreed for the
£3,000,000 reserve account changed on final commercial discussion
to one third/two thirds and the reserve account will be managed by
Bilfinger Berger UK Limited. The provisions for its operation are set
out in a schedule to the Contract.

CAF joining the Consortium

BBS have indicated their intention to present a plan under which
CAF would formally join the BBS Consortium, as opposed to
remaining as its novated Sub-contractor. This outcome was foreseen
in the procurement strategy; however its timing (i.e. in the last two
weeks prior to Close) has had the potential to disrupt (and introduce a
technical procurement hurdle of re-qualifying the BBS Consortium)
the ETN Contract Award. tie has rejected a commercial argument
mounted by Siemens for a financial mark-up on CAF's novation if
CAF do not join the Consortium. BBS have initially approached
CAF joining on the basis that it should be a pre-condition to ETN
Infraco Contract Close, but tie have held the position that, though
welcome, the entry of CAF into the Consortium is for BBS to arrange
with tie's consent after Contract Award and the three long planned
novations are complete. This sequence should minimise procurement
risk for tie. A full legal analysis will only be possible if and when
BBS and CAF present a formal joint proposal but this should not
hold up ETN Contract signature.

CEC & tie
Continuation 5
28 April 2008
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CEC & tie
Continuation 6

DLA PIPER 28 April 2008

We attach the update Risk Matrix for your use (clean copy and mark-up
against Preferred Bidder Status). This document is not a substitute for study
of the Contract Suite and is intended as an aide to the main components of
risk allocation. It does not reproduce the commercial detail in the Contract
Suite on which tie has reported separately.

Following all parties final due diligence on the ETN Contract Suite released
by us on 22 April 2008 under tie's instructions (see annex A to this letter),
our view is that tie is in a position to sign all necessary documentation to give
effect to the implementation of the project.

Yours faithfully

DLA PIPER SCOTLAND LLP
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CEC & tie
Continuation 7
28 April 2008

Annex A
to DLA Piper Letter of 28 April 2008 to tie Limited and CEC

Edinburgh Tram Network

Contract Execution Suite

the Infraco Contract (and Schedule Parts | to 44);

the Tram Supply Agreement (and Schedules 1 to 23) and the Tram Supply
Novation Agreement;

the Tram Maintenance Agreement (and Schedules 1 to 24) and the Tram
Maintenance Novation Agreement;

the SDS Novation Agreement and its Annexes | to 7;
the CEC Guarantee; and

the tie-CEC Operating Agreement.
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EDINBURGH TRAM PROJECT
REPORT ON TERMS OF FINANCIAL CLOSE (“CLOSE REPORT”)

FOR THE ATTENTION OF THE TRAM PROJECT BOARD, TEL BOARD AND TIE BOARD

Purpose of report

DRAFT v10.28,04.08 _ { Deleted: §
"~ { Formatted: Highlight
[ Deleted: 7

The principal contractual commitments to be entered into at Financial Close are :

» Infraco Contract Suite - incorporating Infraco and Tramco construction / supply and
maintenance ; Tramco and SDS Novation ; security documentation ; ancillary agreements and
schedules including Employer's Requirements. A comprehensive list of the documents to be
entered into by tie is included as an Appendix to this report

Council Financial Guarantee

Grant Award Letter

Operating Agreements between the Council and respectively tie and TEL

Y V¥

Various important agreements with third parties have also been completed or are in substantially agreed
form.

Two documents have been prepared to provide a comprehensive view of the principal terms of the
contracts and related documents which are being committed to at Close. This report from tie provides
information across a number of key areas. A parallel report from DLA covers the content of the Infraco
contract suite including the legal underpinning to the final contract positions, addressing specific CEC
concerns. The DLA Report is a separate document in order to protect the confidentiality of the legal
advice offered to tie and CEC. Specific issues of interest to CEC are addressed in each document.

A reasonable degree of prior knowledge is assumed. A draft version was reviewed at the meetings of the
TPB, tie Board and TEL Board on 23" January 2008 and the approvals below were granted on that date.
The delegated structure has been implemented.

It is understood that the Council will prepare appropriate papers for its own approval purposes,
specifically to support the provision of delegated authority to the tie Executive Chairman to execute the

contracts. The Council will also require to_confirm its approval of the Grant Award Letter and the

Financial Guarantee in addition to the contracts which will be entered into by tie.
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TPB approval of terms of Infraco and all related documents including note of main open areas,
recommendation to TEL on those terms and on the proposed delegated authority to approve and
sign ; approval of governance and delegation paper

TEL approval of terms of Infraco and all related documents including note of main open areas,
recommendation to Council on those terms and the proposed delegated authority to approve and
sign ; acknowledgment of terms which will be assigned to TEL in due course ; approval of the
TEL Operating Agreement and; approval of governance and delegation paper

Tie approval of terms of Infraco and all related documents as basis for commitment, including note of
main open areas; acknowledgement of the proposed delegated authority to approve and sign ;
approval of the tie Operating Agreement ; approval of governance and delegation paper

CEC01244182_0856



g9

Introduction

Infraco Contract Suite

Grant Award letter

Risk of procurement challenge

Third party agreements

Land acquisition arrangements

Governance arrangements & corporate matters

Risk assessment of in-process and provisional arrangements

Update on critical workstreams and readiness for construction

10. Specific confirmations

Appendices

Appendix 1 - SDS design delivery and consents risk management
Appendix 2 - Governance & Delegations paper
Appendix 3 - Composition of Infraco Contract Suite
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The significant stages in the project to date include :

[ Deleted: §

April 2003 Ministerial approval of initial Business Case and grant award
December 2003 Finalisation of STAG and submission of Bills to Parliament

May 2004 Commencement of early operator involvement with Transdev
October 2005 Commencement of design work under SDS

April I May 2006 Royal Assent to Tram Bills

October 2006 Award of Multi Utility Diversion Framework Agreement to AMIS
April 2007 Commencement of utility diversion work under MUDFA

May / June 2007 Change of government and re-confirmation of project

October 2007 OGC Gateway 3 Review

October 2007 Final Business Case for fully integrated system approved by CEC
December 2007 Resolutions to proceed approved by CEC

December 2007 Mobilisation & advance works contracts awarded to Tramco & Infraco
April 2008 Financial Close - construction and vehicle supply

Although there have been several key events, the completion of the contract suite which commits
delivery of the system is highly significant in terms of the scale of commitment and the definitive nature
of the programme to complete the project.

To reach this stage has involved close collaboration over a humber of years between tie, TEL and the
Council along with principal consulting and contractual partners. Throughout, progress has been
monitored by the Project Board and the tie and TEL Boards, with full Council approval at key stages. Until
mid-2007, Transport Scotland (and predecessor departments) played an active role in the project, since
then a more arms length role has been played but crucially this has supported the commitment to the
majority of the funding.

In addition to the routine involvement and monitoring of progress by stakeholders through the
governance procedures, the project has been cleared through periodic Gateway Reviews, under the
Office of Government Commerce rules and executed by experienced external assessors. A further
independent review of the project was performed by Audit Scotland in June 2007, following which the
principle of the Scottish Government's grant award was confirmed.

The balance of this report summarises the main features of the project and its supporting documentation
as a basis to assess readiness for commitment. More detailed information is available on every aspect on
request, subject to commercial confidentiality.
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The DLA Report provides extensive commentary on the development and final content of the Infraco

Contract Suite.
The narrative below addresses three fundamental areas :
e Price

e Programme
e Scope

A section has also been included to address the interface between the Infraco contract Suite and the -

agreements with third parties relevant to construction.

THE MATERIAL IN THIS SECTION IS COMMERCIALLY CONFIDENTIAL AND FOISA EXEMPT.

2.1 Summary Pricing Statement - Infraco and Tramco

The following table summarises the final pricing for Infraco and Tramco in the context of the

budget provisions made in the Final Business Case.

£m

Infraco

| Negotiated Infraco Price 2335
Other items / adjustments (see 8.2 below) 50
Net other items in Infrastructure budget 53
Total budget required for infrastructure 2438
Increase in Base Cost compared to FBC 17.8
Tramco

| Negotiated Tram Supply Price 55.0
Other items (see 8.2 below) 3.0
Total budget required for Tramco 58.0
Increase in Base Cost compared to FBC 6.6

The increase in Base Costs for Infraco is a result of a negotiated position on a large number of
items including the contractual interfaces between the Infraco, Tramco and SDS contracts and
substantially achieving the level of risk transfer to the private sector anticipated by the
procurement strategy. It also reflects capital expenditure required on lifecycle related costs

including mobilisation of the maintenance teams and acquisition of spare parts.

The increase in Base Costs for Infraco of £17.8m approximates closely to the allowance which
was made in the FBC for procurement stage risks i.e. the increase in Base Costs which might
have been expected to achieve the level of price certainty and risk transfer which has been

achieved.
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The increase in Base Costs for Tramco results from lifecycle related costs required and,
significantly, a material weakening of Sterling against the Euro in the period between Preferred

Bidder appointment and the fixing of the exchange rate in late December following FBC

approval.

A simple reconciliation of the total Risk Allowance for the project between FBC and Financial

close is:

£m
Risk Allowance in FBC 49.0
Risks crystallised in contract costs :
Infraco (17.8)
Tramco (6.6)
Other risk items now in base cost (2.2)
Increase in Phase 1a risk estimate deemed necessary as a consequence of
previous increases and taking cognisance of updated QRA 9.9
Risk Allowance at Financial Close (see 8.6 below) 323

"
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The total Phase 1a project cost budget is settled at £508m, of which £133m has been incurred by

31st March 2008.

2.2 Summary of Programme - Infraco and Tramco

- { Formatted: Not Highlight |

L _ - { Formatted: Not Highlight |
Contract Award April 2008

Commence on site (demolitions) April | May 2008

Commence on Street Works August 2008

Commence Princes Street Blockade January 2009

Decision on 1b By March 2009

Take Delivery of 15t Tram March 2010

Complete Depot & Test Track March 2010

TRO made Aprit2000 - { Formatted: Not Highlight |
Construction substantially complete January 2011 B { Deleted: December ]
Commence Shadow running April 2011 o 3 S
Edinburgh Tram Line 1a Open for Revenue Service July 2011 g _[—Formam' ede ]
Line 1b Open for Revenue Service (if instructed) January 2012 [ Deleted: February B

This programme has been developed around key assumptions and constraints such as:
e Operation within Construction Code of Practice working hours

Compliance with embargoes affecting key city centre and Forth Ports areas
Design and approvals early start constraints

MUDFA diversion early start constraints

Critical BBS skill resource constraints (e.g. track welders / Overhead line staff)
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The most significant of these are outlined below:

Design and Approvals relationship with INFRACO Construction Programme

The SDS design and approvals programme (including CEC and other 3 Party approvals e.g. Network

Rail) has been used during the development of, and to agree, the INFRACO Programme.

There are a number of areas where the Design and Approvals Programme is the early start constraint for
INFRACO, principal amongst these are:
e Section 1A: Forth Ports area
Section 2A: Haymarket Viaduct
Section 5A Structures at Roseburn / Murrayfield
Section 5B Balgreen Road, Carricknowe Bridge. South Gyle Access Bridge
Section 5C A8 underpass
Section 6 Depot
Section 7A Gogarburn Structures

Section 1A: Forth Ports area

Sections 1B, 1C, 1D Track

Section 5A Structures at Roseburn / Murrayfield
Section 5B Carricknowe Bridge

Section 5C A8 underpass

Section 6 Depot

Tie has clear visibility of these critical path linkages and is actively managing their delivery within the
management processes described in Appendix 1.

The MUDFA Rev06 programme has been used during the development of and to agree the INFRACO

Programme.

There are a number of areas where MUDFA is the early start constraint for Infraco, principal amongst
these are:

e Section 6: Depot

e Section 2A: Haymarket Junction

e Section 1C: Princes Street, Picardy Place and St Andrews Square

e Section 1A Ocean Terminal — Newhaven & Ocean Drive at Victoria Bridge

- B S S e

The sections which link to the Construction Critical Path within 1 month are:

Section 6 Depot
Section 2A: Haymarket Junction
Section 1C: Princes Street, Picardy Place and St Andrews Square

R S S R

TRAMCO relationship with INFRACO Programme

The TRAMCO design, manufacture, testing and commissioning programme has been used during the
development of the INFRACO programme and has been fully interfaced with the Infraco programme.
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The scope of the project is defined in the Employer’'s Requirements Schedule to the main Infraco contract
and the stated scope has been aligned to the contractor's proposal defining the construction approach
and to the scheme design prepared by Parsons Brinckerhoff. This interlocking set of detailed documents
combine to form the scope of the project in contractual terms.

The Employers Requirements (ERs) are a comprehensive set of specifications which set out the project

obligations and responsibilities against which the construction consortium (BBS) must comply. It runs to
some 650 pages and sits as a schedule within the Infraco contract. The document has evolved as the
business case and design has been developed and reflects the inputs of the key ‘user’ stakeholders such
as the Council, TEL and Transdev as well as the requirements of the Tram Design Manual and CEC

[ Deleted: §

| Deleted: and detailed

design quidelines.

The document contains sections relating to how the project as a whole is to be delivered (for example
project management, testing and commissioning and maintenance) as well the detailed systems and
equipment requirements. The document was issued as part of the ITN package. Because it is essentially
a procurement specification, wherever possible (and appropriate) tie have avoided being prescriptive and
detailed because this would limit the freedom of bidders to propose their own specific, competitive
solutions.

Since preferred bidder award, all of the ER terms have been reviewed in a three way technical alignment
process:

s e ) e = S G N e
To ensure that BBS proposals comply with the ERs. This has involved removing all of the stated
non-compliances noted at the preferred bidder stage by either relaxing the ER clause (without
affecting the output requirements) or by updating the proposal to make it compliant. Commercial
alignment of the ERs and the Infraco proposals has been concluded.

o SDSdesign—ERs,
Because the SDS Design had responded to an up to date though not final draft of the ERs, the
final alignment process produced no material mis-alignment issues. The final alignment review
identified potential mis-alignment which was documented and assessed for its cost and

programme implications and some minor amendments were agreed.

o Proposal — SDS design,
To ensure that in areas where the ER terms allow flexibility in approach, it was necessary to
ensure that the BBS proposed solution was consistent with the SDS design. A review of the final
Proposals against the SDS design was executed and again some minor amendments were
agreed. The main issue was the extent of road reinstatement and adequate allowance has been

made in the final budget to accommodate this factor.

In addition to these processes the ERs have also been reviewed in varying degrees of detail by three

legal teams, DLA, BBs lawyers and Siemens lawyers (because a far larger part of the ERs relate to

Siemens scope). In these cases the ERs were checked for consistency and alignment with the contract
suite. All evident ambiguities, duplications and gaps have been dealt with to ensure that as a vital
contract document it can be used effectively in the future.

The tie team is confident that the final version of the ERs, the contract version fully meets the
requirements of the client, i.e. is consistent with the technical principles of final business case; and is
consistent with both the SDS design and BBS proposals.
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2.4 Interface of Infraco with relevant third party agreements ("3PAs")

During the process of preparing the parliamentary Bills and their passage to Royal Assent, a number of

agreements were reached with third parties which affect or could affect tram construction. The objective

of these agreements was to mitigate risk that construction could be impeded while accommodating all
reasonable requests from the third parties. These arrangements are common in any major project of this

commitments in the Act and related documents (CoCP, Noise & Vibration policy etc)

type. The commitments entered into were reflected as follows :

Formatted: Bullets and
Numbering

e 3rd party formal legal agreements
e letters to 3rd parties

Although the legal status is different, it would be tie's objective that the commitments are fulfilled.

There are broadly two groups of agreements — those major agreements where the terms have been

stepped down into the Infraco Contract Suite (and which BBS have reviewed) ; and those which are
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independent of Infraco. The stepped down terms are covered by the full protection against breach ‘~

implicit in the Infraco contract. The risks from the independent agreements, are covered by a general !
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obligation by Infraco not to put tie in breach so long as the terms of the independent 3PAs are reasonable ' o '_
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in the context of a normal construction process.
The terms of the agreements and their relationship to the Infraco Contract Suite were the subject of a
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review by DLA which has been summarised and reported to CEC. Nine Utility Agreements exist but are
not stepped down into Infraco and four other agreements (with RBS. FP. SRU & Stanley Casinos) are

Formatted: Font: Arial
Narrow, 11 pt

stepped down into Schedule 13, but not in their final form as these agreements are not yet signed,
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Infraco are likely to undertake some utility diversions where MUDFA are unable to do so. This will be

instructed as a fie change. At the same time the nine, agreements with utility companies will be varied into ',
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Infraco as these are required for the implementation of such works.
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The final RBS. Forth Ports, SRU and Stanley Casino agreements will be varied as a fie change once

completed. There is low risk in that either budget provision has been made for these items or addltlonal ‘ . "\
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funding is being provided by that 3™ party.
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(3) Grant Award Letter

Transport Scotland will provide up to £500m of the total capital cost and the balance will be provided by
CEC, which has initially allocated £45m for this purpose. The source of these funds is a matter for the two
funders. The Government grant is documented in an award letter which is specific to the project but
follows standard terms for grants under S70 of Transport (Scotland) Act 2001. CEC has identified a range
of sources and an independent review confirmed the validity of the assumptions made by the Council.

The programme concentrates on Phase 1a initially and the parties have the opportunity to commit to
Phase 1b before 31 March 2009 on pre-agreed terms with BBS. During 2008-9, an assessment will be
made of funding availability to support Phase 1b. Government contribution will not exceed £500m under
the current arrangements.

Grant will be drawn down pro rata with Council contribution. The amounts of grant available in each
financial year will be capped, with the balance of any undrawn grant added to the sum available in 2010-
11. There are detailed arrangements for payment approval and audit.

to create difficulty, but it is felt there is sufficient tolerance in the spend plans versus funding availability
that this limitation is manageable. The funding position will be actively managed and CEC anticipate
receiving recovery from Transport Scotland for any interest cost incurred if borrowing is necessary to
meet contractual commitments beyond the funding available from Transport Scotland in a particular
period.

The terms of the grant letter are weighted in favour of the awarding body and fall short of the sort of
protection which a borrower would seek from a commercial lending bank. This is however normal and the
Council are satisfied that the terms of the award offer sufficient protection bearing in mind the
relationship between Government and the Council.

The letter was negotiated with TS by tie and Council Finance and Legal officials with comment from DLA.
See Section 7 for taxation assessment.
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(4) Risk of procurement challenge

This section contributed by Jim McEwan, who performed a review of procurement process integrity
independent of the main procurement team.

The legal advice provided to tie and CEC is summarised in the DLA Report.

Summary

Over the last 12 months tie has pursued the procurement of both the Infraco contract for the construction

and maintenance of the Tram infrastructure in its entirety and the Tramco contract for the supply,

delivery and maintenance of the Tram vehicles. The focus of the procurement strategy was to deliver
fixed price contracts for each.

The process followed for each contract was consistent with that specified by the EU directive on Public
procurement and details of the evaluation methodology employed are outlined below.

The Bilfinger Berger and Siemens (BBS) consortium have been duly awarded preferred bidder status for
the Infraco contract.

CAF has been awarded preferred bidder status for the Tramco contracts.

In the event of any challenge to these awards tie is well placed to successfully defend the fairness and
integrity of the process undertaken in the selection.

Opportunities have been provided for de-briefing on the procurement to unsuccessful suppliers for both

Tramco and Infraco. This was undertaken on 4th April 2008 with one further Tramco debrief to be
arranged. No further action is expected from any bidder.

The BBS consortium are in the process of finalising arrangements to include CAF in the consortium. In
principle, tie is content that this should happen and indeed the concept was acknowledqged at the time of
preferred bidder selection, though with CAF Novation being the required approach to support Financial

Close. Tie and DLA are monitoring the BBS [ CAF arrangements to ensure that no perception of a change
in bid terms could be construed.

Infraco

The Evaluation Methodology employed by tie in the Tram Project is detailed in a document dated 8th
January 2007 ‘Evaluation Methodology for submissions in response to the invitation to negotiate issued
on 3rd October 2006 for the procurement of the Infraco for Edinburgh Tram Network'’ .

In the process 6 key areas were identified in the evaluation and a stream leader appointed to each :

Financial

Programme and Project Execution Proposals
Project Team and Resources

Technical and Design proposals

Legal and Commercial

Insurance

Evaluation team members were identified in the methodology together with stream leaders for each of the
key areas

10
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Each team was charged to prepare a ‘consensus’ score matrix on each of the key areas, these have been
duly completed and lodged in the central document repository.

Proper probity on the process was maintained with financial information being restricted to only those in
the finance stream and to the tie executive team.

Security employed on maintaining confidentiality was consistent with best practice with documentation
stored in a locked room and the financial documentation stored in a locked cabinet within the room.
{Note: The details of the financial bids were only available to those in the Financial stream, the evaluation
of the other streams was therefore carried out without prejudice on costs.)

All meetings with Suppliers were documented and the notes of said proceedings are held in the central
repository.

Financial position was reviewed as was the normalisation process which ensures bids are viewed on an
equal footing basis
Tramco

The Evaluation Methodology employed by tie in the Tram Project is detailed in a document dated 11th
October 2006 and titled Tramco Evaluation Methodology.

The process employed was identical to that employed in the Infraco evaluation as detailed above with 6

streams and the same methods of approach on scoring, confidentiality, probity and security. All required
documents have been lodged in the central document repository.

11
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This section contributed by Alasdair Sim, who took the lead role developing the agreements. A second I

(and consistent) view on risk is provided by Stewart McGarrity in Section 8.

In addition to the principal Infraco Contract Suite, there are a number of agreements which are of varying
significance to Financial Close. This section describes the purpose and status of these agreements,
together with an assessment of the level of risk to programme / cost arising from the agreements
remaining open at the date of Financial Close.

THE AGREEMENTS ASTERISKED ARE REGARDED AS THE MOST IMPORTANT IN RELATION TO
REACHING A ROBUST POSITION AS AT FINANCIAL CLOSE.

The agreements addressed in this section are as follows :

51
5.2
53

521
5.22
523
5.24
5.25

527

Edinburgh Airport Limited - Licence *

Edinburgh Airport Limited - Lease *

Edinburgh Airport Limited — Operating Agreement
CECltie Licence *

SRU Agreement

Royal Bank of Scotland Agreement

Local Code of Construction Practice - Forth Ports *

Local Code of Construction Practice — New Edinburgh Limited *
Local Code of Construction Practice — Edinburgh Airport *
Network Rail Asset Protection Agreement *

Network Rail Depot Change *

Network Rail Station Change *

Car Park Compensation Agreements

Network Rail Framework Agreement *

Network Rail Lease & Servitude Agreements

Forth Ports Agreement

Stanley Casinos Agreement

Other Site Specific Code of Construction Plans

Licence - The Gyle

Licence - West Craigs

Network Rail - Neighbour Agreement

Network Rail - Operating Agreement

Network Rail — Bridge & Bridge Lease Agreements
Telewest utility agreement

Scottish Power utility agreement *

DPOFA 2007 Revision *
Mobilisation agreements (Infraco and Tramco)

12
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5.1 Edinburgh Airport Limited - Licence *

Purpose of Agreement
This is a licence agreement between Edinburgh Airport Ltd and City of Edinburgh Council, the purpose of

which is to enableffacilitate the construction of the Edinburgh Tram within the boundary of Edinburgh
Airport. This agreement covers MUDFA and INFRACO works as well as the construction of the Burnside
Road alternative access route, and sets out the working arrangements between EAL, tie/CEC and
contractors working on the Edinburgh Tram Network.

Current Status of Agreement
The agreement is signed. This agreement has been drawn down into Schedule 13, of the INFRACO
Contract.

5.2 Edinburgh Airport Limited - Lease *

Purpose of Agreement
This is a 175 year lease between Edinburgh Airport Limited and City of Edinburgh Council to facilitate the

operation of the Edinburgh Tram Network. This lease follows the terms of the Minute of Agreement
signed by the two parties during the Parliamentary process in September 2005.

Current Status of Agreement
This agreement is signed.

5.3 Edinburgh Airport Limited - Operating Agreement

Purpose of Agreement

The purpose of the operating agreement is to set out operational interface arrangements and procedures
for running passenger services to and from the airport. This agreement will be an evolving document
which will be updated periodically during the lifetime of the project.

Current Status of Agreement

An outline document is current under review by tie and TEL. The intention is to develop this document
into draft agreement form during the first quarter of 2008, and complete the agreement prior to
commencement of passenger services.

Risk to INFRACO Contract Award
The Operating Agreement is a non-construction related document and the risk to award of INFRACO
Contract is considered low.

5.4 CECltie Licence *

Purpose of Agreement
The purpose of this licence is to pass over responsibility for land acquired for the ETN from CEC to tie.

This will enable tie to manage the process of making land available to INFRACO on a programme/needs
basis using the agreed Land Access Permit Procedure. CEC will manage the land/asset until the point
that INFRACO take occupation of each worksite.

-

Current Status of Agreement
The agreement is signed.
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5.5 SRU Agreement

Purpose of Agreement

This agreement governs design and construction activities in the vicinity of the Murrayfield Stadium.

The agreement includes the construction of the Murrayfield Tram Stop, Roseburn Street Viaduct,

Murrayfield Stadium Retaining Wall, the Wanderers Clubhouse remodelling, access accommodation

works and the relocation of the training pitches. The agreement also sets out the requirement to

develop a local construction plan which the INFRACO contractor will be obliged to comply with. This

includes arrangements in relation to the temporary occupation of land within the Murrayfield site. The

draft SRU agreement has been stepped down into Schedule 13, of the INFRACO Contract. g -[Deleted: 4

Current Status of Agreement L i 'fFonnathedz Justified
The last jmportant outstanding matter related, to the S75 agreement. which CEC intend will replace the __ ( peleted: only

current Section 50 agreement and it is tie’s understanding that this matter is now resolved. Al residual -
minor matters are in process of being finalised and it is not anticipated that there will be difficulty in

concluding the agreement..,

E [ Deleted: s
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[ Deleted: . ]
)

________________________________________ [Deieted: This will be discharged
Risk to INFRACO Contract Award as part of the agreement
INFRACO works are expected to commence in the vicinity of Murrayfield in June 2008. Risk to award of ( Deleted: .

INFRACO Contract is considered low.

5.6 Royal Bank of Scotland Agreement

Purpose of Agreement

This agreement builds upon the existing Section 75 Agreement signed in 2002 between RBS and CEC
which committed RBS to fund the design, procurement and construction of the Gogarburn Tram Stop.
The current proposal is for the INFRACO contractor to undertake the works within RBS land under
licence, and sets out the procedure for CEC to later acquire the operational land based on the ‘as built’
(and at nil cost) using the GVD process. The agreement also covers the desire of RBS to maintain the
landscaping between the Gogarburn Tram Stop and the A8 Glasgow Road.

Current Status of Agreement e '(Fonnathedz Justified ]
The agreement is currently in draft format, with finalisation expected on completion of the detail design,

as this will allow final costs for the tram stop to be calculated. RBS have provided written confirmation

that access to the land will be secured under licence.

Risk to INFRACO Contract Award
INFRACO works are expected to commence in the vicinity of Gogarburn from mid-2009. Risk to award
of INFRACO Contract is considered low, _ - { Deleted: ]

5.7 Local Code of Construction Practice - Forth Ports *

Purpose of Document

The existing Minute of Agreement between Forth Ports and CEC requires the development of a Local

Code of Construction Plan to govern how the construction works are to be undertaken within the Forth

Ports area. This would include method statements, programme details and consultation/notification

requirements to be agreed prior to the commencement of construction. The Forth Ports Minute of

agreement is included with Schedule 14 of the INFRACO Contract. ) )
. |'\ Deleted: | ]
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Current Status of Document

tie and BBS are currently drafting a local COCP with Forth Ports and have reached agreement with Forth
Ports on the general approach to construction in the Leith Docks area. tie meet with the Forth Ports
Project Manager on a weekly basis and will continue to evolve the local construction plan as certainty on
programme is established.

Risk to INFRACO Contract Award

INFRACO works are expected to commence in the Forth Ports area from November 2008. MUDFA works
will recommence in the Leith Docks area following the Easter embargo period from April 2008, and is
currently being undertaken on a work by works licence basis, which contains the relevant elements that
INFRACO will include within the final Local Code of Construction Practice document.

Forth Ports, tie and BBS have been undertaking preliminary discussions around programme and
approach to construction. Forth Ports have expressed a willingness to work with BBS to have the works
completed in the Leith Docks area as quickly and seamlessly as possible. As aresult, the risk to award
of INFRACO Contract is considered low.

5.8 Local Code of Construction Practice - New Edinburgh Limited *

Purpose of Document
The existing Minute of Agreement between New Edinburgh Ltd and CEC requires the development of a

Local Code of Construction Plan to govern how the construction works are to be undertaken within
Edinburgh  Park. This would include method statements, programme details and
consultation/notification requirements to be agreed prior to the commencement of construction.

Current Status of Document

tie and BBS are currently drafting a local COCP for Edinburgh Park and have consulted with Edinburgh
Park Management Ltd and New Edinburgh Ltd on programme and approach to construction. NEL have
confirmed in writing their acceptance of the construction programme.

Risk to INFRACO Contract Award

INFRACO works (track) are expected to commence in Edinburgh Park from June 2008, with construction
of the Edinburgh Park Station Bridge commencing in August 2008. NEL have confirmed their
acceptance of the programme and as a result, risk to award of INFRACO Contract is considered minimal.

5.9 Local Code of Construction Practice — Edinburgh Airport *

Purpose of Document
The licence between EAL and CEC sets out construction requirements in Schedule Part 5 — Development

Rights and Obligations. This agreement has been drawn down into Schedule 14 of the INFRACO
Contract.

Current Status of Document
tie and BBS are currently drafting a local COCP based on the obligations set out in Schedule Part 5 of the
EAL Licence Agreement. tie meet with the EAL Project Manager on a four weekly basis and are currently
working with EAL to ensure that tram construction activities integrate with other works ongoing within
the Airport. EAL are content with the approach and tie/BBS will continue to evolve the local construction
plan as certainty on programme is established, =~

Risk to INFRACO Contract Award
INFRACO works are expected to commence in September 2008. Positive engagement between EAL and
BBS is ongoing and as a result, risk to award of INFRACO Contract is considered low.
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The suite of NR agreements comprises the following;,
= Asset Protection Agreement

Station & Depot Change (NR with the Train Operating Companies)

Framework Agreement

Lease and Servitude Agreements

Neighbour Agreement

Bridge Agreement and Lease

Lift & Shift Agreement

Immunisation

5.10 Network Rail Asset Protection Agreement *

Purpose of the Agreement

The APA is an agreement between NR and CEC which governs design/construction activities as well as
access to Network Rail land. The APA is designed to ensure that the heavy rail network can operate in
tandem with the construction and commissioning of the ETN.

Current Status of Agreement
The APA has been signed.

Risk to INFRACO Contract Award
This allows INFRACO to undertake works on NR land and there is consequently no material risk. ,

Additional comment provided by DLA

The Asset Protection Agreement with NR has been concluded. This has been an arduous process,
however the outcome is a document which achieves significant commercial improvements for tie/CEC on
what was originally offered by Network Rail. The arrangement is nevertheless heavily tilted in Network
Rail's favour, as is inevitable given the starting point of the biased requlatory template agreements. The
main improvements secured have been:

B Significant widening of the circumstances in which tie can recover money from Network Rail;  <-- -

n Reasonableness in Network Rail actions and ability to refer to the Infraco ETN Suite form of
Dispute Resolution Procedure;

° Dilution of indemnities given by tie o Network Rail to a mutually acceptable level,

The unreasonable position taken by Network Rail regarding the indemnities contained in the Protection
Provisions Agreements (entered into to remove Network Rail's objection to the tram scheme) delayed
closure for a considerable time. This has now been resolved to restrict the scope and duration of this
indemnity, particularly during construction.,

5.11 Network Rail Depot Change *

Purpose of Document

This is a regulated process between Network Rail and First ScotRail, the operator of the Haymarket Light
Maintenance Depot. Depot change is the process which defines the revised lease arrangements which
will be required as a result of the tram construction and operation. This procedure also defines the
methodology of undertaking works in the vicinity of the Haymarket Depot and sets out the interface
requirements of the Depot Manager. A key requirement of FSR is that only one contractor (at a single
work site) will be permitted to conduct works within the depot area at any given time. BBS, NR and First
ScotRail are working together to ensure that this requirement can be met.
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urrent Status of Document -

The formal submission of the Depot Change (by NR) to FSR was completed on 11/01/08. The regulated

process allows for a maximum review period of 45 calendar days for comments to be submitted. FSR, -

notified NR on 04/03/08 of their acceptance of the Depot Change proposal. The confirmed Depot Change
Proposal was sent to the ORR for ratification on 07/04/08.

Risk to INFRACO Contract Award

INFRACO works at Haymarket Depot are scheduled for commencement after completion of the NR
Pollution Prevention Works Contract (PPLMD). tie, BBS and NR are currently working to integrate the
two programmes in order to minimise the risk of delay to INFRACO. At present, NR expect the PPLMD
works to be completed at the end of September 2008, with INFRACO works scheduled to commence on
the Roseburn Street Viaduct in January 2009. The Risk to award of INFRACO Contract is therefore
considered low.

5.12 Network Rail Station Change *

Purpose of Document
This is a regulated process between Network Rail and First ScotRail as the operator of Haymarket
Station. The Station Change procedure also requires the consent of the other Train Operating

Companies (TOC's) using the station and these are; First, Cross Country, Virgin, Trans Pennine Express,

National Express East Coastand€W,
The station change concerns the permanent loss of 49 parking spaces at Haymarket Station Car Park and
the temporary closure of the car park as a result of the construction of the Haymarket Viaduct and Tram
Stop, as well as the relocation of taxis currently operating from the forecourt of station.

Current Status of Document

NR formally submitted the Station Change proposal to FSR on 16/01/08, which triggers the start of the 45
calendar day consultation process which ended on 01/03/08. FRS notified NR on 04/03/08 of their
acceptance of the Station Change proposal. The confirmed Station Change Proposal was sent to the ORR
for ratification on 07/04/08.

Risk to INFRACO Contract Award
As the Station Change proposal has been accepted by FSR and the other train operating companies who+

use Haymarket Station, the Risk to award of INFRACO Contract is considered minimal.,

5.13 Car Park Compensation Agreements

Purpose of Document
The loss of income generating cark park spaces at Haymarket Station is a compensation matter for both

NR and FSR. Under Station Change, FSR, receives a standard indemnity from Network Rail to cover

losses, so the commercial arrangements can be negotiated separately and do not form part of the Station
Change approval process.

Current Status of Document

FSR have confirmed that the compensation formulae adopted for the Platform Zero settlement will be
used as a basis for this negotiation, reflecting the duration of the FSR franchise. An estimate of the likely
compensation to NR has been prepared with input from the District Valuer. tie's internal calculations on
this basis indicate that the final compensation settlement is likely to be within the current budget
allowance. .
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Risk to INFRACO Contract Award

The compensation settlement to both NR and FSR are commercial arrangements which have a budget
allocation within the FBC and are not part of the Station Change approval process. There is therefore
minimal risk to the award of the INFRACO contract.

5.14 Network Rail Framework Agreement *

Purpose of Agreement
This is an overarching document beneath which reside a suite of construction, property and operations

related agreements.

Current Status of Agreement
The Framework agreement has been approved and signed by Network Rail management and legal

advisors,and is with CEC for signature., ,

Risk to INFRACO Contract Award
The agreement is not construction related and therefore represents minimal risk to award of the

INFRACO contrget,

5.15 Network Rail Lease Agreements & Servitudes

Purpose of Document

Two leases are proposed, the first; with NR as landlord is a 175 year lease to allow operation of the ETN
on NR owned land. The second lease is with CEC as landlord and allows NR to use the relocated car
park at Haymarket Depot. The servitude agreements for Balgreen Road and Haymarket Station allow NR
rights of access to the railway and NR owned infrastructure over CEC owned land.

Current Status of the Agreements

The documents are in agreed and final form. The tram lease does not become active until after
construction and commissioning have been completed, and is suspensive on the execution of an
Operating Agreement with Network Rail.

Risk to INFRACO Contract Award
These documents are not construction related, so the Risk to award of INFRACO Contract is
insignificant.

5.16 Forth Ports Agreement

Purpose of Agreement
The original “Minute of Agreement” between CEC and Forth Ports was signed in February 2006 and sets

out a range of requirements for the SDS design in key areas of Forth Ports land. A variation of the Minute
of Agreement was documented in Heads of Terms in November 2007. The variation related to changes
requested by FP to the design which will be funded by Forth Ports.

Current Status of Agreements

The commercial principles are agreed and progress is being made toward concluding the agreement. The '
transfer of land from Forth Ports to CEC will be part of the FP contribution to the project, and this is part

of the existing Section 75 agreement.

Risk to INFRACO Contract Award
This agreement should not impede signing of the Infraco contract. ,
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5.17 Stanley Casinos Agreement

cognisance of the revised junction and access proposals at the Constitution Street/Ocean Drive junction.
The agreement will also include provision for remodelling the Casino car Park. There is no risk to award
of the INFRACO Contract.

5.18 Other Site Specific Code of Construction Plans

Purpose of Documents

As part of the suite of side agreements drawn down into Schedule 14 of the INFRACO Contract, there is a
requirement in several agreements for the contractor to develop a local construction plan or CoCP as
part of the notification/consultation process in advance of the works commencement. The relevant
agreements are:

= Safeway/Morrisons
= Murrayfield Indoor Sports Club
ADM Milling

Ocean Terminal

= Royal Yacht Britannia
Baird Drive Residents (Community Liaison Group undertaking)

Current Status of Documents

tie and BBS have prepared a suite of drafts setting out the construction related requirements of the
relevant side agreements.,
It is notable that the construction requirements laid down in these side agreements generally relate to

those aspects of site working such as confirmation of programme, maintenance of access during the

works, pedestrian management, dealing with dust/noise, site cleanliness, reinstatement of property etc,

that one would normally expect a competent contractor to be cognisant of.

Risk to INFRACO Contract Award
All relevant 3 Party agreements are detailed within the INFRACO contract in Schedule 13, The

requirements on Infraco are entirely in line with normal construction practice and the risk to CEC for
award of the INFRACO contract is considered low.

5.19 Licence - The Gyle

Purpose of Document

works within Gyle owned land prior to permanent acquisition. In agreeing to undertake this work under
licence, CEC will be able to meet the terms of the existing side agreement whereby permanent land take
is to be minimised. At this stage in the design process, SDS cannot define with certainty the extent of the
operational land. The proposal made to The Gyle is therefore to defer permanent acquisition until this
certainty is available.

The acquisition of the ‘as built’ operational land will eliminate the risk of not meeting the obligations of

the side agreement. The existing side agreement already makes provision for a licence to undertake
works.
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Current Status of Agreement

The Gyle have accepted the proposal to construct the works under licence. Works to relocate utilities

outside the LOD at The Gyle commenced on 21 April 2008, with the main INFRACO works scheduled to
commence in August 2008. It has now been agreed that the works will be undertaken under two licences.
The first is in agreed & final form and allows for utilities works to take place outside the LOD. A letter
from CEC was issued to The Gyle on 21 April 2008, confirming that the utilities licence will be signed by
CEC within 3 working days. The second licence will cover the main INFRACO works. There is currently a
conflict with the programming of the works on the A8 underpass, elements of which are scheduled to
take place over the Christmas Shopping period. INFRACO are obliged under the Gyle Side Agreement to
develop a works method statement (to be agreed with The Gyle) which seeks to avoid works causing
disruption to businesses in The Gyle during the peak retail periods.

5.20 Licence — West Craigs

Purpose of Document
The licence will allow the INFRACO contractor to undertake the works within West Craigs owned land

prior to permanent acquisition. In agreeing to undertake this work under licence, CEC will be able to
meet the terms of the existing side agreement whereby permanent land take is to be minimised. At this
stage in the design process, SDS cannot define with certainty the extent of the operational land. The
proposal made to West Craigs is therefore to defer permanent acquisition until this certainty is available.

The acquisition of the ‘as built’ operational land will eliminate the risk of not meeting the obligations of
the side agreement. The existing side agreement already makes provision for a licence to undertake
works.

Current Status of Agreement i

The licence to undertake the works on West Craigs land was incorrectly executed by West Craigs. The
engrossed document has been returned unchanged and tie has been informed that it is now signed by
West Craigs and is available for CEC signature. Works to relocate the 800mm water main at Gogar Depot
will commence on 28 April 2008.

Rlsk to INFRACO Contract Award
INFRACO works are expected to commence on the proposed licence site from January 2009. There is no
risk to award of the INFRACO contract.

5.21 Network Rail - Neighbour Agreement

Purpose of Agreement
This agreement sets out the benefited and burdened property between CEC and Network Rail land. This

agreement ensures that access to the railway network across tram land is maintained at specified points,
and defines the various structures supporting the adjacent heavy rail property.

Current Status of the Agreernent
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Risk to INFRACO Contract Award
The Neighbour Agreement is a non-construction related document, and for this reason, it offers
insignificant risk to CEC for award of the INFRACO Contract.

5.22 Network Rail - Operating Agreement

Purpose of Agreement

The purpose of the operating agreement is to set out operational interface arrangements and procedures
for running tram passenger services adjacent to the railway line. This agreement will be an evolving
document which will be updated periodically during the lifetime of the project.

Current Status of Agreement
A draft is current under review by tie and TEL. The intention is to develop this document into draft

passenger services.

Risk to INFRACO Contract Award
The Operating Agreement is a non-construction related document and the risk to award of INFRACO
Contract is considered low.

5.23 Network Rail - Bridge Agreement & Bridge Lease

Purpose of Agreement
The purpose of the Bridge Agreement and Bridge Lease is to allow operation of the ETN and set ongoing

maintenance and operational responsibilities for the Carrick Knowe and Edinburgh Park Station Bridges,
as these structures interface directly with the heavy rail network. The APA governs the construction of
these bridges.

Current Status of Agreement

The framework agreement sets out that NR and CEC will work together, both acting reasonably, to
develop a post construction Bridge Agreement. CEC will not be exposed to future network enhancement
costs in relation to bridges.

Risk to INFRACO Contract Award
The Bridge Agreement is a non-construction related document, and for this reason, it offers insignificant
risk to CEC for award of the INFRACO Contrget,

5.24 Telewest utility agreement

Purpose of Agreement
The purpose of the Agreement is to set out how the diversion of utilities owned by Telewest are to be

managed during the MUDFA works.

Current Status of Agreement
The contract has now been signed by Telewest and is with CEC for signature.,

Risk to INFRACO Contract Award
This is a MUDFA related agreement, and as a result it offers insignificant risk to CEC for award of the
INFRACO Contract.
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5.25 Scottish Power utility agreement

Purpose of Agreement
The purpose of the Agreement is to set out how the diversion of utilities owned by Scottish Power are to

be managed during the MUDFA works.

Current Status of Agreement
The agreement has now been signed by Scottish Power and tie and is with CEC for signature. ,

Risk to INFRACO Contract Award
This is a MUDFA related agreement, and as a result it offers insignificant risk to CEC for award of the
INFRACO Contract.

5.26 DPOFA 2007 Revision X

A negotiation was concluded with Transdev to amend the DPOFA signed in 2004. The process is now
complete and the principal agreed changes relate to :

» Improved performance bond underpinning both mobilisation and operating obligations

» Alignment with Infraco contract where previous drafting was based on anticipated Infraco terms

» Scope revised to reflect the Phase 1a / 1b configuration from the originally anticipated Lines 1
and 2

» Revisals to KPI performance regime based on up to date commercial view.

» Replacement of original tram revenue incentive mechanism with areduced cost recharge,
reflecting a fully integrated bus and tram system

» Alignment of insurance arrangements under OCIP

# Obtained tram cost synergy savings with introduction of TEL being responsible for transport

integration
5.27 Mobilisation agreements (Infraco and Tramco)

The pre-close mobilization agreements with Infraco and Tramco are designed to enable works necessary
to maintain programme. The agreements are The Advance Works and Mobilisation Contract ("AWM") and
Tram Advance Works Contract ("TAW").

The core of the AWM is that Infraco will perform a schedule of works with payment determined by
“Agreed Element Estimates" agreed by the parties in respect of each element of work.

The AWM does not overlap with the Infraco Contract because, when the Infraco Contract is entered into,
the AWM automatically terminates. The Infraco Contract therefore deals with payment and other terms
relating to advance works underway at that time. The TAW works similarly, in that it ends automatically
when the Tram Supply Agreement is entered into.
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(6) Land acquisition arrangements P
: 1
Purpose of process A H
The process of assembling land required for the construction and operation of the Edinburgh Tram | 1
Network has been managed using a combination of Compulsory Purchase (using the General Vesting 1
Declaration Procedure), and entering into long term lease arrangements with Network Rail and Edinburgh H
Airport Limited. 1
1
Current Status of Agreement H
By financial close, the position in regard to Land available to INFRACO is as follows: 1 H
it
Land Available to | Land Take | Target No B u
Nature Of Land Area (sqm) INFRACO | Achieved Date Plots a [Formatted: Justified ]
Pre GVD 498 Yes 0.1% Nov-05 3 - ( Formatted: Justified ]
GVD 1&2 177467 Yes 21.0% Feb-07 43 “. [ Formatted: Justified )
GVvD 3 167854 Yes 19.9% Jul-07 22 « 3
Formatted: Justified
GVD4 43323 Yes 5.4% Sep-07 | 19 . { P ]]
GVD5 2381 Yes 0.3% Dec07 5 . L FOmmt
GVD6 83588 Yes 9.9% Dec-07 17 &0 ( Formatted: Justified )
Licences 24885 Yes 29% Jan-08 14 < [ Formatted: Justified )
BAA Licence 18388 Yes 2.2% Nov-07 17 + . [ Formatted: Justified ]
NR APA 42480 Yes 5.0% Feb-08 37 *. . [ Formatted: Justified ]
Forth Ports (S75) | 80293 Yes 9.5% Mar-08 51 . ( Formatted: Justiied )
Adopted Roads 202521 Yes 24.0% Achieved 78 R -
843679 100.0% | Total 306 a5 E E""mx' juﬂ: %
. ' | Formatted: Ju
Of the total land required, 85.5 % is under the control of CEC through ownership or license, a further 9.5% . ( Formatted: Justified )
is committed under Forth Ports existing S75 agreement with the balance of 5% subject to the Network ‘-IfFom'latted: Justified ]
Rail APA agreement which has now been signed. { Formatted: Justfied ]
Land required but outwith Limits of Deviation, 4. - E‘:;';ﬁnu;w o 5 ‘
In a number of areas, land is required, mostly for temporary access, which is outwith the LoDs laid down - C T ]
in the Acts. These have been reviewed and can be summarised as follows : it is concluded that there is = e
minimal risk of disruption to the programme., \%Fomﬂ&ed [ [1]%
| Formatted: Font 11 pt
Works Outside LOD Summary g { Formatted: Font: 11 pt ]
Status of Land No. Risk of Access Rrobler] Formatted Carz]
Within Adopted Road (Covered by Roads & Streetworks Act) 13 Nil +. | Formatted [ 3] ]
| CEC Owned Land (Covered by CECltie Licence) 33 Nil + ' | Formatted: Font: Arial Narrow |
Forth Ports Land (Agreement for tram land transfer as contribution signed) | 15 Nil *_ [ Formatted: Justified ]
Covered by signed Licence or Agreement 19 Nil *_ | Formatted: Justfied ]
Licence pr oEsal.agreef:l as yet unsiqr!ed i 2 Very Low $.4Y .' { Formatted: Justified )
More design detail required but Low Risk 12 Low %4, { Formatted: Justfied )
08 | ) ¢ ( Formatted: Justfied ]
The asterisk refers to West Craigs and The Gyle licences which are addressed in Section 5. ( Formatted: Justied J
% [ Formatted: Justified ]
The residual 12 locations have been specifically addressed and it has been concluded that there is - { Formatted: Justified ]
minimal risk of disruption to the programme. (Fom,am: Justified ]
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7.1 Governance & delegations

The Governance model deployed to oversee and control the project has evolved as the project itself has
moved through different stages of development. Appendix 2 is a detailed paper which was approved by
the Boards on 23" January 2008 and which has been updated to reflect the final position as at Financial
Close. The paper sets out :

1) the proposed governance model for the construction period ; and
2) the proposed levels of delegated authority

The paper is an update of previous submissions to the Boards and differs only in two material respects —
the inclusion of specific levels of delegated authority and alignment with the terms of the tie and TEL
Operating Agreements (see below). Neither of these factors should cause concern : the levels of
delegated authority are in line with those previously deployed by the TPB and the terms of the operating
agreements have been subject to significant scrutiny by senior people over recent months.

7.2 Operating agreements
These agreements are now in final agreed form.

fie

The tie agreement was previously reviewed by the tie Board in December 2007 and the changes since
then are in line with the request made by the tie Board. The tie agreement supercedes the existing
agreement on matters relating to the tram project and sets out tie and the Council's mutual
responsibilities for delivering the tram project.

JEL

The TEL agreement reflects TEL's role but the detailed wording is consistent with the tie agreement. The
TEL agreement sets out the specific authority delegated to it by the Council with acknowledgement that
TEL will sub-delegate its authority to the TPB.

These internal agreements have been settled, where possible, taking account of DLA Piper's advice to tie
and CEC in relation to (i) their acceptability as evidence of agency authority to transact and (i) their
potential adverse impact on the project's strategy towards competition law.

7.3 Taxation

Advice has been taken from PwC on two principle areas :
1) The tax effect of the Infraco contract suite structure ; and
2) The VAT status of the grant funding

The main objective in tax planning has been to ensure that the arrangements were VAT neutral such that
there would be no irrecoverable input VAT and that no unforeseen output VAT would require to be
accounted for. We have a formal report from PwC addressed to tie, CEC and TEL confirming this. We
have also engaged with HMRC and have a clearance letter from them confirming that the objective is
achieved. The contract structure has also been assessed by PwC to ensure that it will be possible in due
course to establish a cost base in TEL by either selling or leasing system assets owned by CEC which
will create corporation tax shelter in TEL. This could prove very valuable over the operating period of the
integrated system.
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(8 ) Risk assessment of in-process and provisional arrangements

This section contributed by Stewart McGarrity, who reviewed those areas of the documents which are
provisional in nature and the documents which will be in draft form at Close.

THE MATERIAL IN THIS SECTION IS COMMERCIALLY CONFIDENTIAL AND FOISA EXEMPT.

8.1 Overview

tie's approach to identifying and managing risks was fully explained in the Final Business Case. This
section reviews the current status of the risks relating to the Infraco and Tramco contracts which have
been identified as wholly or partly retained by the public sector beyond Financial Close which are:

The process for granting of permanent TRO's

The interface with the implementation of utility diversion works

Delays to design approvals for reasons outside the control of the Infraco
Stakeholder instructed design changes

e o o o @

Specific areas covered are:

e Price certainty achieved through the Infraco and Tramco contracts with a view on items included
in the contract price which will remain provisional at Financial Close
Specific exclusions from the Infraco contract price

» Responsibility for consents and approvals

And as an area of particular concern to stakeholders:

e The risks associated with significant 3 Party Agreements not concluded in full at Financial
Close.

8.2 Price certainty achieved

The Tramco price agreed at £55m is a fixed sum in pounds sterling for the supply of trams. The overall
capital costs estimate for Tramco also includes fixed sums totalling £3.0m for mobilisation costs
associated with the maintenance contract and items of equipment for the depot which will be paid prior
to the commencement of operations.

- less £12.9m of Value Engineering initiatives taken into the price with the agreement of BBS but with

qualifications attached
- plus £19.4m of items which remain provisional at Financial Close.

A thorough risk appraisal has been carried out on the deliverability of the Value Engineering initiatives
with reference to the qualifications which attach to them. As a result a prudent allowance of £4m has
been made against the possibility that for certain items these qualifications will not be removed (of which
£2m has been included in the base cost estimate for Infraco and £2m has been included in the overall risk
Allowance for the project),
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Provisional items comprise a defined list of 22 Iltems each with a clear process for and programme for
resolution. The estimate for each item has been reviewed by tie's technical consultants and by BBS and
the risk of understatement is considered to be low. The most significant items are a £6.3m allowance for
civil works, including utilities, at Picardy Place as the design for the approved layout is not yet complete.
(the cost of the actual tramway, tram stop and associated works at Picardy Place are included in the firm
element of the price) ; £3.1m in respect of works which may be carried out on behalf of 3 parties (eg
Forth Ports) and which are recoverable from those third parties and a £5.0m allowance for Urban Traffic
Control works (traffic lights) associated with the implementation of the project.

The overall capital cost estimate for Infraco includes a further £5.0m, comprising £2.6m for maintenance
mobilisation (as for Tramco), and £1m for major spare parts based upon a schedule of prices provided by
Infraco and a £1.0m provision for known design changes at the Airport tram stop yet to be included in the
Infraco price and £1.4m for other items for which the status or procurement method are yet to be
finalised.

8.3 Infraco price basis and exclusions

The Infraco price is based upon the Employers Requirements which have been in turn subject to
thorough quality assurance and the significant areas where post contract alignment of the SDS design
will be required. Crucially the price includes for normal design development (through to the completion
of the consents and approvals process - see below) meaning the evolution of design to construction
stage and excluding changes if design principle shape form and outline specification as per the
Employers Requirements. The responsibility for consents and approvals is further considered below.

Significant exclusions from the Infraco price are items not included in the Employers Requirements in
respect of (responsibility for securing incremental sources of funding in brackets):

Additional works at Picardy Place, London Road and York place (CEC)

Additional works at Bernard Street {CEC)

Full footway reconstruction in Leith Walk (CEC)

Additional works in St Andrew Square outwith the tram alignment (CEC)

Changes within the Forth Ports area (Forth Ports)

Any other scope required by third parties not already included in the Employers Requirements
by virtue of a commitment in an existing agreement

Full details of all significant such matters have been summarised and reported to CEC. In particular, the

cost of tapered OLE poles in the City Centre and Waterfront areas has been provided in the fixed cost.
8.4 Responsibility for consents and approvals

As previously tiefCEC will retain the risk associated with the process of obtaining TROs and TTROs
(some for TTROs post-Service Commencement which are Infraco's responsibility). Full provision has
been made in the Risk Allowance for the possible costs associated with a legal challenge to the TRO

process which it is not anticipated will include a formal pubic hearing.

As fully detailed in Appendix 1, for all other required consents and approvals (either design or
construction related) the principles which apply are:

1. Infraco (including SDS) will bear any costs and programme consequences associated with
design quality and constructability for all consented and/or approved design.
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2. in respect of consents and approvals outstanding at Financial Close, tie/CEC will bear any
incremental construction programme cost consequences of SDS failure to deliver design
outputs in a timely and sufficient manner to the consenting or approving authority insofar as the
cost is not recoverable by Infraco from SDS under a capped liquidated damages provision or can
otherwise be mitigated by the Infraco.

3. tie/CEC will bear the incremental cost and programme consequences associated with a delay in
granting consents or approval having received the required information in a timely and sufficient
manner andlor the cost and programme consequences of changes to design principle shape
form and outline specification (as per the Employers Requirements) required to obtain the
consent or approval.

Taking due cognisance of all mitigations described in Appendix 1, the Risk Allowance (see 8.6 below)
includes provisions totalling £3.3m for delays associated with outstanding design work at Financial
Close in addition to a £6.7m provision for general programme delay.

To clearly delineate responsibility and therefore risk allocation the Infraco contract and associated
schedules, including the SDS Novation Agreement, clearly defines in detail and in a manner agreed by
Infraco, SDS and tie/CEC:

¢ The necessary consents and approvals already obtained at Financial Close

¢ The remaining consents and approvals and whether the information to obtain such rests with
Infraco or SDS

o The expectations with regard to quality of information including compliance with relevant law
and regulation

e The programmed dates for delivering information and obtaining the necessary consents and
approvals consistent with achieving the overall programme for the project

The role of tie in this complex process is to carefully manage the programme of delivery and take
mitigating action as necessary to avoid any cost or programme implications from slippage on individual
items. tie also retains responsibility for obtaining specific items including obtaining NR possessions
which align with the construction programme agreed with Infraco.

The Risk Allowance does not provide for the cost or programme consequences associated with a
wholesale failure of this process - see QRA alignment & Risk Allowance below.

8.5 3 Party Agreements
There are three groups of residual third party related risks :

e EAL - there is a legal matter to resolve around a future redevelopment of the Airport terminus
area. This issue and some contract alignment issues are described in the DLA Report and are
not anticipated to create any material risk. .

¢ NR - a number of mostly programme related risks arising from the NR agreements which are in
the normal course of business for doing business with NR. The QRA covers for these in the
general delay provision

e Forth Ports - risk that the contribution to extra construction costs of their revised design
requirements as capped in their agreement proves to be insufficient to cover the costs. However,
tie is comfortable that there will be no material overrun and that the underlying design is

sufficiently clear to both parties that future dispute risk is minimal, In the final analysis, resort ]

can be had to imposition of the original design to force an acceptable result,,
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tie's risk identification and management procedures as detailed in the FBC describe a process whereby
risks associated with the project which have not been transferred to the private sector are logged in the
project Risk Register. Where possible the cost of these risks is quantified by a QRA in terms of a range of
possible outcomes, probability of occurrence and thereby the Risk Allowance which is included in the

As the Infraco and Tramco procurements have progressed tie has maintained and reviewed contractual
Risk Allocation Matrices, which reflect the risks retained by the public sector arising from the contracts,
and has exercised prudence in ensuring the Risk Register, QRA and therefore Risk allowance provide
adequately for risks retained for the public sector including the major areas or risk assessed above.

The only material change in the Risk Allocation Matrices between Preferred Bidder stage and the position
at Financial Close is in respect of the construction programme costs associated with any delay by SDS in
delivery of remaining design submissions into the consents and approvals process beyond Financial
Close.

The Project Control Budget at Financial Close totals £508m (Final Business Case £498m) including a risk
allowance of £32m (Final Business Case £49m). This change primarily reflects the closure of
procurement stage risks on Infraco and Tramco including all the risks associated with achieving price
certainty and risk transfer to the private sector as has been effectively achieved in the Infraco contract as
summarised above.

The risk allowance of £32m includes the following provisions for residual risks retained by the public
sector during the construction phase of Infraco and Tramco.

e £8.8m in respect of specifically identified risks held by and to be managed by tie during the
construction phase including adverse ground conditions, unidentified utilities and the interface
with non-tram works and post close alignment of the Infraco proposals with the SDS design.

e £2m in respect of the risk that conditions attaching to the VE items taken into the Infraco price
may not be removed

e £3.3m in respect of post Financial Close consents and approvals risks which provides for the
cost or programme consequences of imperfections which may arise in elements of the consents
and approval risk transfer as described above.

e £6.6m to provide for the cost of minor Infraco / Tramco programme slippage of up to 3 months
(other than as a result of delays to MUDFA which is provided for elsewhere in the risk
allowance).

tie has assessed these amounts as providing adequately for the residual risk retained by the public
sector arising from the Infraco and Tramco works and the post Financial Close consents and approvals
process. However the Risk Allowance does not provide for the costs of:

e Significant changes in scope from that defined in the Employers Requirements — whether such
changes were to emerge from the consents and approvals process or otherwise

e Significant delays to the programme as a result of the consenting or approving authorities failing
to adhere to the agreed programme (Infraco/SDS having met their own obligations) or any other
tie/CEC initiated amendment to the construction programme which forms part of the Infraco
contract.

All other things being equal any such changes falling into these categories would give rise to an increase
in the cost estimate for Phase 1a of the project above of £508m.
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As explained at 10.2 above, the Infraco price is stated after deducting VE opportunities with an aggregate
value of £13.8m subject to satisfying certain conditions including the approvability certain items through
the consents and approvals proves. A total of £4m have been provided against the possibility that such
conditions will not be satisfied.

Value Engineering is a continuing process during construction and tie continue to seek to present value
for money opportunities to save on construction and project management costs.

8.8 Alignment of QRA and Risk Allowance to DLA Letter and Risk Matrices

tie has considered the DLA Report and appended risk allocation matrices and considers that the Risk
Allowance of £32m contained in the projected Control Budget at Financial Close and associated QRA
adequately reflects the risks identified and the change in such risks retained by the public sector since
approval of the FBC in December 2007.

The following references are to specific paragraphs/sections in the DLA letter:
51 Employers Requirements (ERs) ~ Alignment issues

There is a well understood and limited level of uncertainty with regard to the alignment of the ERs, the
SDS design and the Infraco proposals (on which their price is based). The alignment work described at
Section 2.3 above resulted in limited amendment to cost and risk contingencies.

5.2 Project Master Programme

The Project Master Programme which forms part of the Infraco contract is now agreed in all material
programme) for general delay risk which has been assessed by tie management as adequate for the
management of the programme but will not provide for any significant stakeholder initiated change
beyond the point of Financial Close. The risk allowance accommodates tie's assessment of the
anticipated immediate contractual variation which flows from the final integration of SDS design and
construction programmes.

6.4 EAL - Option to shift tramway post 1/1/13

The capital cost of any shift in the Tramway at the airport beyond 1/1/13 would be at the expense of BAA
and is not therefore a risk which should be provided for in the Phase 1a budget.

71 Consents - Delay on post-close consents

This is the one significant change in the risk profile retained by the public sector since December 2007.
The exact nature of tie/CEC’s continuing risks have been well rehearsed and are detailed in Appendix 1
as are the mitigating actions and processes tie has in place to manage these risks. A risk assessment in
relation to the QRA is provided at section 8.4 above.

The total risk allowance provided in the QRA in respect of continuing Consents and Approvals Risk is
£3.3m. This equates to the cost of some 3 months of BBS standing time and is considered adequate by
tie management in the context of the number and criticality of consents still to be delivered, the
liquidated damages available to BBS from SDS in the event the delay is caused by SDS, the responsibility
of BBS to mitigate the costs of any delay and the close management of the process beyond Financial
Close by tie. The risks summarised in the DLA Report are therefore accommodated in the risk and

contingency allowance to an acceptable degree.
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{9) Update on critical workstreams and readiness for construction | Deleted:y
9.1 Design due diligence

The process and procedures laid out in the design management plan and design assurance process
formal design reviews have been undertaken every week since September 2007 to inform and finalise the
detailed design submissions. These submissions are then consolidated to form the necessary technical
and prior approval packages for CEC to discharge their statutory obligations.

In parallel with the process since August 2007, BBS have had access to the detailed design submission
across the range of asset for the Edinburgh Tram Network to enable Infraco’s design due diligence to be
undertaken. Appendix 1 sets out the status of the design process as at Financial close.

9.2 Run-time due diligence

The Infraco contractor has undertaken modelling based on the updated data provided by SDS and CAF to
accept the “laws of physics” runtime as part of the finalised Employer's Requirements.,

4

9.3 TTRO / TRO process

The process for gaining the TRO's for the project is documented in the TRO strategy produced in 2007. A |
major risk in this respect was removed when the Scottish Government amended the TRO Regulations to '
remove the need for a mandatory hearing for Tram TRO'’s. CEC can still elect to hold a hearing if they
consider the level of objection to any particular TRO merits such action.

Completion of the TRO'’s is now driven entirely by design and modelling works being undertaken by SDS
and JRC and managed closely by tie. The programme identifies the Orders being made in garly 2010
which is in line with the overall construction programme. -
9.4 MUDFA including interface with INFRACO programme

The Multi Utilities Diversion Framework Agreement [MUDFA] is currently being progressed to Programme
Revision 06 as agreed in November 2007.
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This programme has been utilised to integrate with the INFRACO programme and is identified as a [ ez |
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Programme with the agreement of BBS and other principal stakeholders as part of the sign up to overall [Deleted= August 2008

construction methodology. Specific elements of diversions have been transferred to INFRACO where it is
required by construction sequencing for the final utilities works.

It is expected that, despite detailed subdivision of works to facilitiate BT cabling and commissioning,
there will remain some overlapping of work sections as INFRACO commences. It is likely to be restricted
to section 1C and 1B and can be managed with INFRACO, BT, AMIS and tie.

Overall progress on the utilities works has been good in terms of adherence to budget (with no
contingency drawdown to date) and to programme. In addition, the public communications process has
worked well although it is fully acknowledged that there is a long way to go.

9.5 Management team and Handover

The Tram Project Team to manage the construction phase of the project has now been designed and is
substantially populated. Interim arrangements are in place for all key posts where a permanent
appointment is awaited. Handover arrangements and detailed documentation of the final contract terms
are underway and key procurement phase staff are contracted to remain until this handover is
successfully completed.

30

CEC01244182_0885



managing and monitoring the Mobilisation Agreements with BBS and CAF. In addition, 3 party
facilitation arrangements have been commissioned to accelerate the forming of effective working
relationships between BBS and tie.

9.6 Safety

Safety management systems are in place. The governance paper at Appendix 3 sets out the overall
approach being taken by tie in collaboration with the contractors and stakeholders. Safety management
will be under the specific oversight of a tie Board committee chaired by one of the tie non-executive
directors who is an experienced industry professional.

9.7 Commercial Management

tie have appointed their post-contract award Commercial Director, who commenced work on 7 January
2008. He is currently progressing the remaining recruitment to ensure a competent, fully populated
commercial team is in place to manage the INFRACO contract (including novated contracts for SDS &
TRAMCO) immediately on Financial Close. Updated commercial processes and procedures have also
been established,

9.8 Insurance

The project insurance arrangements have been in place for some time under the Owner Controlled
Insurance Programme (OCIP) implemented with advice and direction from Heath Lambert. The
programme has also been subject to evaluation by the Infraco consortium.,

9.9 Risk Management

tie’s risk identification and management procedures as detailed in the FBC describe a process whereby
risks associated with the project which have not been transferred to the private sector are logged in the
project Risk Register. Where possible the cost of these risks is quantified by a QRA in terms of a range of
possible outcomes, probability of occurrence and thereby the Risk Allowance which is included in the
capital cost estimate for the project.

The project Risk Register also details the “treatment plans” being followed to mitigate individual risks
and thereby avoid all or part of the cost allowance. There is an agreed risk management procedure
currently in operation to manage and treat risks which is owned by tie's risk manager and subject to
detailed scrutiny each period with the individual project managers at the period Project Director’s
Review.

tie and CEC have also agreed an interface to the project where a filter and review is applied to any risks
raised by CEC which may be considered relevant as a project risk and requiring a necessary treatment
plan.

tie are focused on managing the delivery risks and associated treatment and mitigation plans to avoid or
minimise any cost, quality or programme implications.
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(10) Specific confirmations

On the basis of the content of this report, the DLA Report and supporting documentation, it is considered
that :

B

v

The Infraco Contract Suite is in terms acceptable for commitment ; and in particular
» The Tramco Novation Agreement is in terms acceptable for commitment

» The SDS Novation Agreement is in terms acceptable for commitment

The CEC Financial Guarantee is in terms acceptable for commitment and is aligned in all material
respects with the Infraco Contract Suite

The tie Operating Agreement is in terms acceptable for commitment

The TEL Operating Agreement is in terms acceptable for commitment
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APPENDIX 1 « -~ { Formatted: Justified |

EDINBURGH TRAM PROJECT
SDS - DELIVERY AND CONSENT RISK MANAGEMENT

Background
Negotiations have taken place over a lengthy period of time with the objective of defining a
process and set of contractual terms which will enable tie and CEC to manage the risks arising
from the overlapping design and construction periods. This problem was not anticipated when

the SDS contract was concluded in 2005. The recent discussions have taken place under the
umbrella of the SDS Novation Agreement, but it is important to distinguish two groups of issues;

Cost certainty : The primary objective of the novation approach was to ensure that
design work could commence long before commitment to the construction contract suite
generating maximum construction price certainty and transferring design risk to the
construction partner.

Outstanding design risk : SDS have resisted accepting liability to BBS for the timeliness
of submission and approval of design packages after Financial Close. Their concern is
that the risk is different from (and incremental to) the underlying risk arising from the
quality of their work. A delay, they argue, could result in hefty exposure because of the
linkage to construction programme delay. SDS did not anticipate this risk when
committing to their contract - the expectation was that the majority of design scope and
certainly all approvals would be complete prior to Financial Close.

The packages which have been delivered to BBS, with the requisite approvals, by Financial
Close (“Approved Packages”) are subject to the Novation terms, which inter alia result in BBS
accepting the design quality risk, with resort to SDS in the event of failure under the terms of the
existing SDS agreement. The exposure to SDS could be potentially onerous, but was accepted
when they entered into the existing contract and is not currently contentious.

This means that the primary objective above of cost certainty and risk transfer has been
achieved relative to Approved Packages.

The problem relates to design packages which as at Financial Close are either :
> Submitted for Prior / Technical Approval but not yet approved (“Submitted
Packages”) ; or
» Work in progress and not yet submitted (“Outstanding Packages”).

The rest of this paper provides an analysis of the residual risk to tie / CEC arising from these two
groups of design packages. The paper does not address so-called “tie Consents” - TROs,
TTROs and consents relating to statutory authority to implement the scheme - which have been
accepted as out with the responsibility of SDS and BBS, except that BBS (and through them
SDS) have an agreed contractual responsibility to assist in the process.
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Risk overview

The risks which arise from the overlap of design and construction periods are summarised
below :

A. The Submitted packages are not of requisite standard, preventing CEC from providing
consent timeously and creating delay to the construction programme.

B. The Submitted packages are of requisite standard, but CEC fail to provide consent
timeously, creating delay to the construction programme.

C. SDS fail to provide the Outstanding packages on a timely basis relative to the agreed
programme, preventing CEC from providing consent timeously and creating delay to the
construction programme.

D. SDS fail to provide the Outstanding packages to the requisite standard, requiring rework
and delay, preventing CEC from providing consent timeously and creating delay to the
construction programme.

E. CEC provide consents and approvals timeously, but SDS then fails to provide IFC
(“Issued For Construction”) drawings to BBS timeously creating delay to the
construction programme.

F. SDS provide the Outstanding packages on time and to the requisite standard, but CEC
fail to provide consent timeously, creating delay to the construction programme.

It is not anticipated that the final Outstanding Packages will be delivered until Autumn 2008. The
option of delaying Financial Close to eliminate the risk is therefore unattractive.

SDS has resisted accepting any liability in the event of any of these scenarios. Since the point of
investing in a procurement of a design appointment in Autumn 2005 was to secure a completed
approvals process with an advanced network design development, there was no allowance for
the implications of a coincident design and construction process in the existing SDS agreement.
Accordingly, tie / CEC’s leverage over SDS on the issue is limited.

BBS have similarly resisted accepting any liability for the consequences of delay arising from
the Submitted or Outstanding packages. Their position was reserved (as was Tramlines’
position) at preferred bidder, pending due diligence on SDS, as they were aware of the issue at
the Preferred Bidder stage, but again we have only limited sanction over them.

There has been no sustained attempt by BBS to sidestep the transfer of design quality risk once
the Submitted and Outstanding packages are eventually signed over to them with consent. In
fact they have now explicitly accepted the design quality risk as part of the Agreement made on
Friday 7 March for Contract Price adjustment. Accordingly, the remaining risk is focussed on
construction programme delay as a result of late delivery of design and hence IFC drawings
impacting construction.

Resolving this issue has been made more difficult because of concern built up over a long
period about the quality and timeliness of SDS’s work on the part of tie, CEC and BBS.
There is also a concern that performance against the agreed submission programme could be

obfuscated with the intent (or at least result) that design packages fall outwith BBS / SDS

responsibility because of claimed failure by CEC. This could happen in four ways:
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1. Confusion about submission date if a package is returned by CEC for quality
improvement

2. Swamping CEC with a high volume of design packages which cannot be processed
within the 8-week period

3. BBS and SDS by some means acting in concert to subvert the process

4. Lack of clarity about the quality of submissions

In summary therefore, tie / CEC are exposed to risks relating to timeliness of submission and / or
quality. The risk could be heightened by deliberate or inadvertent actions by BBS / SDS. The
next section describes the primary means by which these risks can be contained, through an
effective management process controlled by tie / CEC.

Development of the design submission and approval management process

Recent process improvements

The process of managing SDS has not been smooth. The performance of SDS has been
consistently disappointing on a humber of levels and it is fair to say that weaknesses have also
existed in execution by tie and CEC.

More recently, building on the existing Tram and Roads Design Working Groups, a number of
important initiatives have been implemented to improve all-round performance. These have
together improved both the rate of design production and the quality of those designs.

(1) Co-location of staff

The co-location of tie, CEC and SDS staff in Citypoint shortened lines of communication
and promoted a healthy working relationship that has led to quicker resolution of issues.
This has been strengthened further by location of SDS approvals team in Citypoint.

(2) Improved contract management arrangements

tie has increased the number and calibre of resource devoted to managing the design
contract, strengthening both its capability to deal with engineering issues and to manage
the overall relationship including commercial management and issues resolution.

(3) Focus on resolution of outstanding design issues

By instituting the weekly critical issues meeting with attendance from tie, CEC and SDS
aimed at clearing critical issues so that they did not hold up design production, tie
brought together the relevant individuals, assigned clear responsibility for securing
resolution and monitored progress. In recent weeks that has resolved almost all issues
that are holding up SDS design and allowed a number of designs that were almost
complete to take the critical final step to full completion and submission for approval.
This has now evolved to weekly meetings chaired by the tie Executive Chairman to
ensure rapid resolution as design progresses to and through the approval process,

4) Closing out third party agreements

Many of the outstanding design issues involved reaching final agreement with third
parties. Although steady progress had been made with many third parties a small
number of third party negotiations were not moving to a satisfactory conclusion. tie
devoted additional resources to closing out these issues and worked closely with CEC
and SDS to ensure final agreements were reached.
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ocumentation of process and executon

The management process is captured in the Design Management Plan (“DMP”) This, along with
the review procedure forms Schedule 14 of the Infraco Contract. In recent months, SDS has had
much greater clarity over the reasonable expectations of the approvals bodies. All of SDS's
design packages are clearly defined. A programme has been agreed for the submission of each
and the quality of information to be provided with the submissions has been defined. In this
context, “quality” relates to an objective assessment of the fitness for purpose of the package,
not a subjective assessment of the aesthetic character of the content. A well-defined process of
informal consultation prior to submission with relevant CEC people is in effective operation.
Once submitted, CEC have an agreed period of 8 weeks to deliver Prior and / or Technical
Approval as necessary (“consent”) for each package.

Following novation of SDS to Infraco at Financial Close, tie will continue to use the DMP,
working with CEC and InfraCo, to manage the design and consent process and maintain the
improved performance in design production and approval. The DMP has been updated to
incorporate the role of Infraco in managing SDS following novation but the key principles and
initiatives remain in place. This process will be applied to complete the consent process for
Submitted and Outstanding Packages as defined above.

Arrangements have been agreed with BBS, SDS and CEC to ensure that all key individuals and

constituencies are working very closely together.

CEC'’s involvement in the daily meeting ensures that there is timely and effective feedback from
the approval body of progress with Submitted Packages. It also allows CEC to raise any issues
that need to be resolved before a submission can be made.

Whilst some of the Outstanding Packages lie on the critical path for construction, many do not.
This means that there is still some flexibility in the agreed approvals programme. Management
of that flexibility lies with tie and CEC and BBS/SDS can only take advantage of the flexibility
with tie's consent.

There will be some changes to the design that SDS submits/has already submitted. Mainly these
are necessary refinement of the detail of items where the detailed design will be completed by
BBS and these have been allowed for within the programme. Where BBS is proposing an
alternative design to that already submitted by SDS, BBS will be responsible for securing
approval of that alternative design. In these cases BBS will draw on the experience of SDS to
manage that consultation and approval programme.

Contractual underpinning

The contractual terms which capture these arrangements reflect:

« The contractual responsibility for managing SDS design and development work
supporting Submitted and Outstanding Packages sits with BBS;

« BBS are contractually obliged to follow the regime under the Review Process and Design
Management Plan, as are SDS;

« SDS agree to liquidated damages to be applied by Infraco regarding late or deficient
submissions to CEC;

« Contractual clarity as to primary responsibility for categories of Consents
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« Excusable delay in failure to obtain CEC Consent entails evidence of full compliance by
SDS/BBS with agreed regime: timing, sequence, quality, notification;

s The absolute nature of SDS contractual responsibility to obtain all Consents has been
adjusted to reduce tension surrounding interface with CEC;

« The risk of prolongation cost as a result of SDS failings in terms of causing delay
(through not obtaining Consent) is to be taken by tie.

« the risk to programme (and generally) of SDS consented design containing a quality
deficiency is ultimately taken by SDS and, in the first instance, by BBS. BBS have now
explicitly accepted this as part of the Contract Price. tie will hold a collateral warranty
from SDS.

Finally and critically, the overall programme for consents is not only embedded in the SDS
Novation agreement to which SDS and BBS are parties, but the programme has been interfaced
in detail with the construction programme.

In summary, there is confidence among the tie and CEC managers involved that the
management process can be executed rigorously after Financial Close.

Focussed risk analysis

In addition to executing effective management control across all design packages, it is useful to
identify those packages which carry the greatest risk. This facilitates prioritisation and
mitigation action and also creates a clearer view of the residual risk arising from the overlapping
design consent and construction programmes.

On 15t February 2008, CEC and tie jointly reviewed the status and risk profile of every
Submitted and Outstanding Package relating to Phase 1a, allowing for anticipated progress to

Financial Close. The review has been updated through the period to Financial Close, allowinga -

fresh assessment of risk at both point of Notification of Award and at Financial Close.

The best estimate of progress by gnd-April will be that 8 Prior Approvals and 7 Technical

The review of the Submitted and Outstanding Packages assessed for each design package
seeking Prior and / or Technical Approval :

1. The risk arising from the criticality of the package relative to the construction
programme ; and

2. The risk arising from the quality and complexity of the package, which could affect
timely consent

A graduated risk measurement was applied to each package for each of the two risk criteria :
those packages which were required for the earliest stages of the construction programme
having a higher risk rating than those required for later stages ; and more complex or sensitive
packages or those with known quality issues were given a higher risk rating than those of a
simpler character. The two risk ratings were multiplied together to give a risk rating tabulation
across the whole population of Submitted and Outstanding Packages. The tabulation was then
stratified into Critical, High, Medium and Low categories based on the risk ratings.

37

Deleted: will be

{ Deleted: mid

~~ { Deleted: 10

B (Deleted:?

CEC01244182_0892



the results are properly presented were Susan Clark (tie Programme Director), Andy Conway
(CEC Tram Coordinator), Damian Sharp (tie Design Project Manager ilc of the SDS design and
approval process), Tom Hickman (tie Programme Manager) and Mark Hamill (tie Risk Manager).

Submitted Packages Critical High

Prior Approval 0 ¢c -
Technical Approval 0 s T e
Qutstanding Packages Critical High

Prior Approval . T 2 .
Technical Approval 1 1 i

Appendix 1 lists these Critical and High risk packages with a brief summary of their risk profile
and the mitigating factors which can be deployed to manage the risk

A report is available which provides a detailed breakdown of the entire population of 87,

packages.

For each package, the issue is well understood and mitigation plans have been identified to
ensure that the risk is being managed on an ongoing basis. Appendix 1 contains full details of
these.

In overall terms, the limited number of Critical / High risk packages is no surprise given the short
anticipated time to finalise the consent process relative to the overall construction programme
and the extent of work done to date to meet the needs of the approval authority.

In addition to approvals by CEC a number of the Submitted and Outstanding Packages also
require approval by third parties. The most frequent and significant third party approval body is
Network Rail. There has been substantial informal consultation with Network Rail throughout
the development of the design and Network Rail has expressed satisfaction with many of the
designs in principle. Network Rail has agreed to review Submitted Packages for technical
approval in parallel with the CEC consideration of those packages. This means that Network
Rail will be in a position to confirm approval very soon after CEC approval is granted. This is a
significant concession by Network Rail and reflects their confidence in the design following the
consultation to date.

The other significant third party in this context is BAA. Within the EAL Licence, Schedule 3
allows EAL to review tram works data - primarily design & construction related method
statements. There is a 30 day review period, and EAL could object to this data, but only on the
basis of adverse impact on airport operations or safety. There is also a DRP set out in the
licence if an agreed position on design change (both acting reasonably) cannot be resolved.
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We are taking EAL through the design and the MUDFA works in a scheduled process of
meetings (held 4 weekly, but also in the case of MUDFA, more regularly), there is nothing to
suggest that the risk of designs not being accepted is low.

Forth Ports is another player, but the agreement scheduled to be signed with them, and the
generally constructive working relationship on these issues, creates a good level of comfort.

No serious issues are anticipated with the other third parties, with whom the approval process is
fairly commonplace. Overall, it is considered that the third party arrangements create no material
risk to the construction programme.

Higher-level mitigations

In addition to the mitigation arising from control of the well-defined management and approval
process and the limited number of Critical / High risk locations, there are a number of higher-
level mitigations which are relevant to the overall evaluation.

SDS Liability

In relation to the Submitted and Approved Packages, one contractual feature of importance in
assessing the overall risk is the reward / penalty mechanisms to be applied to keep the design
process on track after Financial Close. These mechanisms relate to what can reasonably be
defined as SDS’s performance. SDS will however accept no liability arising from CEC delay
(risks B and F above). The effect of these arrangements has been incorporated into the
assessment of risk contingency described below.

A general legal protection exists whereby SDS is exposed to claims from BBS following
novation for “culpable failure” which could supersede the cap.

Funding support

Any uncapped exposure will carry no financial protection to tie / CEC. However, should this
result in increased project cost, assuming legitimately incurred, the terms of the grant funding
from Transport Scotland mean that the cost will be substantially covered by grant, to the extent
that there remains headroom beneath the aggregate funding of £545m. It must be borne in mind
that this factor cushions risk to tie / CEC but not to the project as a whole.

Existing risk contingency

The project cost contains risk contingency amounting to £3.3m linked to the consent risks
described in this paper.

Conclusion

The overlap of continuing design and approval processes with the construction programme has
created a risk. Experience in the early years of managing the design and approval process was
not happy, but recent initiatives have successfully developed a well-defined and effective
management process, led and directed by tie / CEC. This management process will continue
following Financial Close with minimum risk of interference.
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| A thorough risk-focussed review of the consents has been performed by competent people from
tie and CEC. This has concluded that the residual risk is contained in a small number of design
packages. These have been the subject of prioritisation to mitigate their risk profile.

risk contingency in the project budget.

exposure successfully.

Prior & Technical Approvals

The combination of controlling the management process and focus on the key elements of the
residual risk, constitute an effective risk mitigation framework. There are other higher-level
mitigations which provide further help, notably the funding arrangements and the existence of a

It is the view of the tie and CEC project team that these factors can be relied upon to manage the

Technical A8 underpass
QOutstanding

Prior Haymarket
Outstanding

' Tehnlcal Scﬁon 6 rainage

Outstanding
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tie Limited APPENDIX2 -

Paper to £ tie Board, Tram Project Board, TEL Board, CEC

Subject 3 Project Governance after Financial Close

Date ; UPDATED 7th April2008, =~ {Formatted: Font color: Auto |
THIS PAPER SUMMARISES THE PROPOSED GOVERNANCE AND MANAGEMENT MODEL AS IT+-- - {Formatted: Justified ]

STANDS AT 7th APRIL 2008. THE AREAS WHICH HAVE NOW BEEN UPDATED INCLUDE
FINALISATION OF OPERATING AGREEMENTS AND THE DELEGATED AUTHORITY WHICH
FLOWS FROM THOSE AGREEMENTS. THIS PAPER IS THE FINAL FORM SUPPORTING
FINANCIAL CLOSE

Edinburgh’s integrated transport system
Project governance for the construction period

{1) Governance and management model in period to financial close

The recipients of this paper approved a governance and project management model for the period to
Financial Close prior to the Council's meeting on 25 October 2007. The purpose of this paper is to

present the proposed model for the period from Financial Close to operational commencement, planned
for Q2 2011. The proposed model is very similar to the outline presented in October but this paper is
drafted to be independent of previous submissions.

The current model is set out in the following diagram, including the project workstream structure
under the TPD.

GOVERNANCE AND MANAGEMENT TO FINANCIAL CLOSE

tie Board TPB

—‘ MUDFA Committee |

' 4‘ Legal Affairs Committee |
WG

n 7 = Procurement & VE Committee
Management processes, including workstream integration; weekly team meeting 4‘ |

—‘ DPD (Disbanded) |
1 L
!
Procurement i Delivery Utilities Contract Funding Project TEL and
incl VE % Preparation Mgt Interfaces Operations
MC/GGLIMCE : sB GB AF SMcG TBA AR
R ———
ﬂ COMMS (CMoL) ‘
4| CONTROL (SC) ‘
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(2) Governance and management model in construction period

The diagram below sets out the proposed governance model for the construction period .

COUNCIL

TRANSPORT
INFRASTRUCTURE &
ENVIRONMENT
COMMITTEE

TRAM
Sub-Committee

TEL

TPB

TS

TRAMPROJECT BOARD

Engineering &
Delivery Committee

Financial, Legal and
Commercial Committee

Benefits Realisation
and Operations
Committee

Communications
Commitee

tie
Board

Project Director

Engineering
Services

InfraCo

Litilities

Project interfaces

« Contract
Management
+ Financial Cortrol

and
+ Reporting

« TEL and Operations

+ Communications
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The roles & responsibilities of the entities within the new governance and management model
are summarised below.

Transport Scotland (TS)

TS exercise their oversight of the project through 4-weekly reporting in prescribed format and a
4-weekly meeting with the City of Edinburgh Council (CEC).

The principal contractual relationship between TS and CEC is the Grant Award Letter which sets

out the terms on which TS will provide the balance of the £500m grant. This contains detailed
reporting and certification requirements appropriate to the conduct and scale of the project..

CEC

CEC have established a “Tram sub-Committee” of the existing Transport, Infrastructure and
Environment Committee. The sub-Committee is chaired by the Executive Member for Transport
with a 6-8 weekly meeting cycle. The purpose of the sub-Committee is to review and oversee
decisions with respect fo the project. This will include addressing matters directly affecting the

Council and providing assurance that matters which cross Council departmental boundaries are
managed cohesively (for example, responsibilities for roads & traffic management and budgets).

CEC have prepared Operatin reements between the Council and respectively tie Limited and
Transport Edinburgh Limited (TEL) to codify the arrangements between the entities and the

responsibilities of the two subsidiaries. The signing of the Operating Agreements creates the
authority for tie and TEL to execute their responsibilities.

Jhe Council Report approved on 20 December 2007 indicated that some issues will require fo be
to Couﬁudin the approval of the annual business plans for tie and TEL respectively and

significant changes to Council obligations including material changes to scope and cost within
Pro'ectth:{l+lr:::o be reserved to Council. Full Council will also require to ratify settlement of an

greatem% £500k or £1million in a 12 month period. The precise definition of the delegated
betwe%l Council and its committees is a matter for the Council.

The Operating Agreements also specify certain matters which require the approval of a Council

Monitoring Officer. The Monitoring Officer will be the same individual with respect to both tie
and TEL and will also be a member of the TPB, in order to ensure that the governance structure

is clear and singular.

TEL

The TEL Board is focussed on its overall responsibility to deliver an integrated tram and bus
network for Edinburgh, on behalf of CEC. The Board is responsible for compliance with its
Operatin reement and it will also address any matters outwith the direct arena of Integrated

Bus and Tram systems and any statutory TEL considerations.

The TEL Board comprises an independent non-executive Chairman, independent non-executive
directors, Elected Members and Executive management. There is appropriate common
membership across the TEL, tie and LB Boards to ensure consistency of approach.

The following matters will be a matter for the TEL Board to determine :
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All matters affecting the programme, cost and scope of the Project except the following
which are matters reserved to the Council:

(A) (i) any actual or reasonably expected delay to the Project programme of greater« - - - ‘[Fon'natl:ad: Bullets and

than 3 months; or (ii) any increased cost of over £10m; relative respectively to the

programme leading to commencement of revenue service by 31 July 2011 and
capital cost of £508m (Phase 1Aa) or £87m (Phase 1Bb) as set out in the Final
Business Case or as subsequently approved by the Council prior to commitment
by tie to the Infraco Contract ; or (iii) notwithstanding the terms of (i) and (ii)
above, any projected or actual overspend of the available funding budget (being
£545 million) at any time (whether on an annual or overall basis); or (iv) any
substantial change to the design, scope or service pattern set out in the Final
Business Case; and

(B) the settlement of any single claim in excess of £500,000, or series of claims in any
12 month period which would exceed in aggregate £1.000,000;

TEL may delegate responsibility for all matters other than those specified at A and B
above to the TPB and the TPB may in turn delegate responsibility for all other matters to

tie, but only to the extent that such delegation is already within the remit of tie in the

context of the tie Operating Agreement. TEL agrees that it shall retain ultimate
responsibility for all matters it so delegates.

Numbering

The Council's majority shareholding in Lothian Buses (LB) will be transferred to TEL and parallel« - - - { Formatted: Justified
changes to the composition of the Lothian Buses Board will be effected in due course.

Tram Project Board (TPB) and its sub-Committees

The TPB maintains its role as the pivotal oversight body in the governance structure. The TPB is
established as a formal sub-Committee of the TEL Board with full delegated authority to execute
the project in line with the proposed remit set out in endix 1. In summary, the TPB has full
delegated authority to take the actions needed to deliver the project to the agreed standards of
cost, programme and quality within the authority delegated to the TEL Board.

The suggested membership of the TPB is 7 people (Office of Government Commerce
constituency definitions “highlighted”):

» _Chair (David Mackay) < - - - | Formatted: Bullets and
» Senior CEC Representatives - “Senior User Representatives” (Donald McGougan and Numbering

>

Andrew Holmes)
TEL CEQ and Project “Senior Responsible Owner” (Neil Renilson)

=

“Senior Supplier” representatives (tie Executive Chairman and TEL Operations

Director) (Willie Gallagher and Bill Campbell

> _Executive Member for Transport (Phil Wheeler

The Chair will continue to be the TEL Non-executive Chairman, rather than the Project SRO.
Other parties, principally senior project management and advisers, will be called to attend as
required, though it is anticipated that a common group of senior project directors will attend

The remit and delegated authority given by TEL to the TPB, and by the TPB to the SRO and Tram
Project Director (TPD) are set out in Appendix 1. The TPD will formalise delegated authority

downwards to senior members of the delivery team.
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tie Limited

tie’s role is to deliver the tram network fit for operational purpose, on time and budget. For the
foreseeable future, tie will have only one major project, the tram. It will maintain roles with

certain smaller projects and will require to comply with normal statutory responsibilities as a
limited company, including formal compliance with its Operatin reement.

The tie Board presently comprises a group of independent non-executive directors and Elected
Members under the Executive Chairman. The Elected Members will be the same on each of the

TEL and tie Boards to ensure consistency of view across delivery of the system and operations.
The independent non-executive members will also provide experienced participation in the

TPB’s sub-committee deliberations, as explained below.

In overall terms, the composition of the tie Board will be maintained in its present form. The

Board will maintain its Audit and Remuneration committees, membership of which are restricted
to the NXDs. In addition, a new tie Board sub-Committee will be established to address Health &

Safety, chaired by an experienced NXD.

In its role on the tram project, tie provides services to the TPB. The tie Operatin reement
provides tie with the legal authority to enter into all competent contracts to deliver the tram
system. The tie Board will delegate authority to its Executive Chairman to execute its contractual
responsibilities for the tram project. The Tram Project Director (a tie employee) is given
delegated authority by the tie Executive Chairman to manage and deliver the project. The
authority given to the TPD in his role as a tie employee is synchronised with the authority
delegated to him the TPB. This ensures that the TPD leads the project delivery under
delegated authority from his employer (tie) and from the project client (TEL through the TPB
which is consistently defined.

Further changes to the composition of the TEL, tie and LB Boards will be effected as is deemed
necessary over the period ahead. In particular, in the event that tie assumes responsibility for
additional major projects in the future, the Board composition may need fo be addressed. All
such changes will require the formal approval of the Council.

In summary, the roles of the parties are :
EC

» _To be responsible for the creation of a financially viable integrated bus and tram system< - - - [ Formatted: Bullets and

in line with the approved Business Case ;
» _Compliance with the terms of the Grant Award Letter

TEL

Numbering

» _Under authority delegated by its parent CEC, to prepare for the operation of the<«-- -{ Formatted: Bullets and

integrated tram and bus network, including oversight of the delivery of the tram
infrastructure executed through its sub-Committee, the TPB ;

» _Compliance with the CEC | TEL Operating Agreement

» _Statutory responsibilities _including Board _membership, _statutory reporting,
maintenance of books of account and statutory records ;

» _Matters relating to TEL employees including Health & Safety

TPB

Numbering

Numbering

» __Prepare for the operation of the integrated tram and bus network. including oversight of« - - - { Formatted: Bullets and

the delivery of the tram infrastructure, conducted directly or through scrutiny by sub-
committees of the TPB of specific activities within the project

CEC01244182_0900



tie
» Management of the delivery of the tram infrastructure including management of the«---
contracts written with third parties to achieve delivery of the tram network fit for

Formatted: Bullets and
Numbering

I

operational purpose, on time and budget

» _Compliance with the CEC | tie Operating Agreement ;

» Statutory responsibilities _including Board membership, statutory reporting,
maintenance of books of account and statutory records ;

» _Matters relating to tie employees including Health & Safety

IS

»__To provide grant funding in line with the terms of the Grant Award Letter

(3) Practical operation of the governance model

It is recognised that there is inevitable duplication between the scrutiny by the tie Board of its
Executive activities and the oversight role performed by TEL and the TPB. However, this

situation is normal, if tie’s role of providing a service to its client, in this case TEL, is borne in
mind.

It is suggested that the tie and TEL Boards will meet every second period on a period-about

basis. The frequency of TEL Board meetings is expected to increase as operational
commencement approaches. The TPB and its sub-committees will operate on a 4-weekly cycle,
linked to the 4-weekly report to TS. The means by which the Project Director arranges day to day
management of the project is not reflected in this paper but will also follow the 4-weekly cycle
and will respond to the reporting requirements of the tie and TEL Boards.

The outstanding matters required to finalise the calendar following Financial Close are :

» _Dates for proposed CEC Tram sub-committee meeting
» _Dates for 4-weekly TS | CEC meetings

=

The current TPB sub-Committee structure will be dissolved and the new sub-Committee
structure will comprise :

Engineering & Delivery Committee (E&D)
»__Delivery under contracts - Infraco, Tramco, Utilities / MUDFA, design,

» __Health & Saf uality & Environment

»__Improvement initiatives = VE, Innovation, ICT

» _Project interfaces & approvals - Land & Property, Traffic, third parties
Financial, Commercial & Legal Committee (FCL)

»__Financial management - reporting, control, audit, risk management, insurance
» _Contract management — reporting, compliance, interface with delivery, claims &
variations
Benefits Realisation & Operations Committee (BRO
»__Operational & integration planning
»__0&M contract planning
» _Transdev

» _Marketing
Communications Committee

» _Comms management — utilities | MUDFA, Construction, Media, stakeholders

-

-
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It is anticipated that the BRO and Communications committees will not meet for the early period
of construction in the absence of any material issues arising which require separate scrutiny.

The TPB will deal directly with any relevant matters under these headings for the foreseeable
future.

In order to create close cohesiveness between the TPB / sub-Committee governance model and
the project management structure, the sub-Committees will be directly interfaced with the
Project workstreams and the individual directors responsible. endix 2 sets out the interfaces

which effectively constitute the remits for these committees.

To further reinforce cohesion, the tie Executive Chairman will Chair each of the sub-Committees.

The attendance of senior project and client officers, and the clear responsibilities allocated to
individual Project Directors, will ensure that appropriate independence and challenge is
achieved. As currently, the sub-Committees will have clear remits and will focus on detailed
interrogation of key issues, leading to recommendations to the TPB which retains decision-
making authority over all key areas.

(4) Health & Safety

A detailed analysis of the means by which H&S responsibilities are discharged is set out in
Appendix 2. In summary, H&S is clearly of paramount importance both currently and in the

construction phase of the Project. CDM 2007 will be a key focus and will be given appropriate
prioritisation by all parties at all levels. The application of legal H&S responsibilities in the

context of the governance and management of a large, complex project requires very careful
analysis.

The detailed definition, allocation and communication of responsibilities will be« - - - { Formatted: Justified

executed as part of the readiness process in advance of construction commencement.

(5) Approvals requested from recipients of this document - tie Board, TPB, TEL Board and CEC
in appropriate sessions

The following approvals have been completed :

1. roval of the proposed governance model for the period from financial close to+- - - ‘[Fon'natl:ed: Bullets and
operational commencement. Numbering

2 roval of the tie and TEL Operatin reements and all related delegated authorities
3. Confirmation of the proposed members and participants in the governance bodies

4. Confirmation of the proposed meeting cycle

5. Approval of the proposed H&S regime.

G)
es]

S
=
=
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Appendix 1 to Governance Paper - Tram Project Board (“TPB”) Remit

TPB has delegated responsibility for the delivery of an integrated Edinburgh Tram and Bus
Network on behalf of TEL and CEC, in particular :

1. To oversee the execufion of all matters relevant to the delivery of an integrated«-- - {Fonnatted: Bullets and
Edinburgh Tram and Bus Network, with the following delegations : Numbering

a. Changes above the following thresholds
i. Delays to key milestones of > 1 month
ii. Increases in capital cost of > £1m
iii. _Adversely affects annual operational surplus by >£100k
iv. s (or is likely to) materially affect economic viability, measured by BCR
impact of > 0.1
b. Changes to project design which significantly and adversely affect prospective
service quality, physical presentation or have material impact on other aspects
of activity in the city
c. Delegate authority for execution of changes to TEL CEO (the Project SRO) with
a cumulative impact as follows:
i. Delays to key milestones of up to 1 month
ii. _Increases in capital cost of up to £1m
iii. _Adversely affects annual operational surplus by <€100k pa

iv. is (or is likely to) materially affect economic viability, measured
impact of <0.1

[Note: these are cumulative impacts since the last position approved by the TPB.]

The TEL CEO will delegate similar authority to the Tram Project Director.

These levels of authority apply to all matters affecting the programme, cost and scope
of the Project except the following which are matters reserved to the Council:

(A) (i) any actual or reasonably expected delay to the Project programme of greater« - -- ‘[Fonnatl:ed: Bullets and
than 3 months; or (ii) any increased cost of over £10m; relative respectively to the Numbering

programme leading to commencement of revenue service by 31 July 2011 and
capital cost of £508m (Phase 1Aa) or £87m (Phase 1Bb) as set out in the Final

Business Case or as subsequently approved by the Council prior to commitment
tie to the Infraco contract ; or (iii) notwithstanding the terms of (i) and (ii) above, any
projected or actual overspend of the available funding budget (being £545 million)
at any time (whether on an annual or overall basis); or (iv) any substantial change to
the design, scope or service pattern set out in the Final Business Case; and

(B) the settlement of any single claim in excess of £500,000, or series of claims in any
12 month period which would exceed in aggregate £1,000,000;

All matters which fall to the determination of the TPB will be reported to the TEL Board< - - - { Formatted: Justified

onh a comprehensive and fimely basis.

Matters which do not fall within the TPB and TEL Board’'s delegated authority levels

described above will require determination by the Tram Sub-Committee of the Council.

2. To appoint the Senior Responsible Owner (SRO) and Tram Project Director (TPD) for the+ - - - { Formatted: Bullets and
project and to receive reports from the SRO and TPD on project progress Numbering

3. To receive reports from sub-committees established to oversee specific areas, as+--- { Formatted: Bullets and
approved by the TPB Numbering
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4. To ensure project workstreams are executed according to robust programmes under< - - - ‘[Fonnatted: Bullets and
the leadership of Project Director. Numbering

5. To approve the submission of funding requests and to recommend approval of funding« - - - { Formatted: Bullets and
terms to the TEL Board. TPB will also confirm to CEC compliance with all relevant Numbering

aspects of the grant award letter.

6. To ensure proper reporting through the TPB Chairman to the TEL Board and to CEC (as+ - - { Formatted: Bullets and
appropriate) of decisions made. Numbering
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Appendix 3 to Governance Paper
Health & Safety background and proposed operational structure

General

H&S obligations are well-understood and entrenched in the project governance and<« - - - { Formatted: Justified

management structure. The increased level of physical activity which may give rise to H&S risks

once construction commences reinforces the need to ensure H&S responsibilities are clear and
that the highest standards of H&S management are applied. These considerations must be

addressed on a daily basis in all actions and at all levels by parties involved in Project.

In overall terms, the key H&S considerations for CEC, TEL, the TPB and tie are:

» __the health & safety of their people - the corporate H&S Management Systems address this< - -

responsibility

» __ensuring that CEC, TEL, the TPB and tie deliver against clearly stated H&S responsibilities in the
framework of the project including working alongside third party H&S management systems

» __monitoring and reporting regularly that these responsibilities are being properly discharged

» __ensuring that all persons employed by CEC, TEL and tie are competent

»__ensuring that contracts entered into address H&S issues adequately

» _ensuring that H&S ramifications are considered when key investments and business decisions
are made

These H&S considerations apply currently, throughout the period to Financial Close and

throughout the period of construction and into operation of the tram system.The H&S
resgonmblllues are currently defined clearly to meet the demands of the current project actmltx

integrate with the revised governance structure described in this paper and to enable effective
management of the full-scale construction activity which will follow Financial close. The

narrative below provides a description of the responsibilities of the bodies involved in the
project and has been drafted with the full involvement of DLA. A precise and legally supported
H&S regime will be put forward for approval and then implemented in advance of financial close.

Relationship of revised governance model to HE&S re esponsibilities

The TPB creates an "inclusive” decision making process which is important for the effective
operation of the project. The TPB will be a formal sub-Committee of the TEL Board so that
members of the TEL Board on the sub-Committee retain the formal responsibility for decisions
taken at the TPB, with all other parties to TPB deliberations being participants or observors only.
The TPB itself is not a shelter from health and safety liabilities or a clearing house for liabilities.
Legally CEC, TEL and tie cannot delegate H&S responsibility to the TPB in the governance
structure and thereby declare that they have discharged their health and safety liabilities and
have no further duty regarding input into or consideration of health and safety issues.

The ultimate responsibilities for the TPB decisions flow up to the TEL Board and CEC, subject to
the intended election under the Construction Design and Management Regulations 2007 (“CDM
2007") of tie as “Client” under those requlations. A Procurator Fiscal may consider that all
parties (CEC, TEL and tie), together constitute the entity for the discharge of H&S obligations.
As a result H&S implications must be considered by all these parties when making significant
decisions affecting design and implementation through the construction phase of the Project.
The HSC quidance Director's Responsibilities for Health & Safety must be followed by CEC, TEL,
the TPB and tie. Appropriate leadership should be demonstrated in this area by the boards and

senior management.

al

~ 7| Formatted: Bullets and
Numbering
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Where changes are submitted for TPB approval, or are requested by the TPB, tie/TEL/ICEC (and

the appointed CDM 2007 parties) will be leqally responsible for identifying and managing any

impact that these changes will have on safety. The TPB will be responsible for ensuring that
they understand and have responsibility for any decisions made in this respect. It is intended

that tie will be mainly responsible for implementing the decisions made throughout the
construction period.

It is considered that TEL/CEC would remain the "client" in terms" of CDM 2007 as the TPB is not
a separate legal entity although it will make decisions on behalf of TEL/ICEC. tie is responsible
as the elected second client under CDM 2007 and the client/employer (for general health & safety
requlations) for the overall project safety management for the development and implementation
of the Project. Such an election is, however, not a full delegation of all rights and
responsibilities. tie and the TPB must ensure that its activities or its stakeholders or advisors
do not undertake actions that encroach upon the role of the designer under CDM 2007, because
this would mean that they would require to demonstrate competency in this role and fulfil added
responsibilities.

The revised project governance structure described in this paper will distance Transport

Scotland from the H&S responsibilities as their responsibilities are related to those of the

principal funder of the project, in the absence of any material involvement in design or
construction matters.

Health & Safety, Quality & Environment will form an element of one of the new TPB governance

sub-Committees. H&S matters within tie will be the responsibility of the Engineering and
Delivery Director. In addition to the E&D Director’s leadership on this issue, a senior NXD will be
the nominated chair of the H&SQE sub-committee of the tie Board to add a further H&S check in

the operation of tie and the TPB.

A regular safety report is produced and presented to the tie Board and to the TPB each month.
The TPB will ensure that safety is a core agenda item for each meeting and will ensure that the
safety report tabled at each meeting is actioned where appropriate. Copies of these reports, or
summary documents as appropriate, will be disseminated to TEL and CEC. This will ensure that
H&S issues are considered at senior level on a reqular and disciplined basis.

Legal backdrop

There may be occasions where a decision which is made by the TPB under its delegated
authority from TEL is driven by one of the stakeholder directors to the exclusion of the other
members of the board. In the event of an incident, this may result in the contractual
relationships or duties between the stakeholders being considered. Notwithstanding that
financial indemnities could be put in place to cover losses suffered, if a particular party declares

that it will be held accountable for a decision impacting safefy, it is important to highlight that it

is not possible to ensure that fines imposed as a result of prosecution can be the subject of an
enforceable indemnity. It is not possible to contract out of criminal liability nor is it possible to

insure against a fine. Although it may be competent to include a clause in a contract, it is

possible that such a clause would be construed by the courts as unenforceable and contrary to
public policy. In this context, the representative of each stakeholder would need fo look to their

employer, with regard to personal accountability.

The creation of appropriate safety responsibility structures, safety management systems and
culture will form a key defence to any prosecution assuming all procedures have been followed.
Clearly there could also be a number of other parties involved in a safety incident, for example
contractors, sub-contractors, agency staff, designers, CDM-Coordinators and third parties.
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The Corporate Manslaughter and Corporate Homicide Act 2007 came into force on 6 April 2008.
Corporate homicide will be committed where a death is caused by an unlawful or grossly
negligent act of the senior management of an organisation. The management and organisation
of activities by senior management must constitute a "substantial element" of the breach, in
other words, partial delegation of the d will not prevent liability atfaching to senior

management. Breach is punishable by a fine. Although directors do not face personal liability
under the Act, the offence will make directors more vulnerable to disciplinary action and further
crystallise their accountability for health and safety compliance to their stakeholders. It remains
possible for directors and senior management to face personal liability if there is sufficient

evidence to bring a prosecution under the existing common law or under the Health & Safety at
Work etc Act 1974.
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APPENDIX 3

Edinburgh Tram Network

Contract Execution Suite

-

. the Infraco Contract (and Schedule Parts 1t044); e

l the Tram Suppl reement (and Schedules 1 to 23) and the Tram Supply Novation
reement;

5 the Tram Maintenance Agreement (and Schedules 1 to 24) and the Tram Maintenance
Novation Agreement;

° the SDS Novation Agreement and its Annexes 1to 7;

@ the CEC Guarantee

° the tie-CEC Operatin reement.
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Technical A8 underpass Underpass —| Technical solution now agreed and
Outstanding sewer requires sewer to be diverted
conflict
jh Risks 11 Issue ‘Mitigations
Technical Roseburn St Viaduct 20 | VE solution Feasibility study complete —
Outstanding changes |awaiting approval from NR. Options
design reviewed by CEC structures 10/3/8
and all options acceptable
Technical Building Regulations approval 15 At 4 SDS to submit drawings for
Submitted locations full planning approval
planning
approval is
| required
Technical Depot earthworks 15 |Requirement SDS to split batch into “for
Outstanding for excavation” and “embankments”.
earthworks | CEC are considering need to prior
to be approval for these slope as they are
approved | natural slopes. If prior approval is
separately |not required this will be removed as
a risk
Prior Accommodation works — 15 | VE solution | Feasibility study ongoing and due
Outstanding Murrayfield changes [and we await final approval from NR|
Murrayfield stadium retaining wall design
Roseburn St Bridge
Murrayfield turnstiles
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Prior Tram Stop Haymarket 15 |Road Safety| The issues are understood and
Outstanding Haymarket Viaduct audit thrown rework is ongoing to allow
Substation Haymarket up issues resubmission.
Relocation of war Memorial requiring
Line of route rework
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EDINBURGH TRAM PROJECT
REPORT ON TERMS OF FINANCIAL CLOSE (“CLOSE REPORT”)

FOR THE ATTENTION OF THE TRAM PROJECT BOARD, TEL BOARD AND TIE BOARD

DRAFT v10 28.04.08

Purpose of report
The principal contractual commitments to be entered into at Financial Close are :

» Infraco Contract Suite - incorporating Infraco and Tramco construction / supply and
maintenance ; Tramco and SDS Novation ; security documentation ; ancillary agreements and
schedules including Employer's Requirements. A comprehensive list of the documents to be
entered into by tie is included as an Appendix to this report

» Council Financial Guarantee

» Grant Award Letter

» Operating Agreements between the Council and respectively tie and TEL

Various important agreements with third parties have also been completed or are in substantially agreed
form.

Two documents have been prepared to provide a comprehensive view of the principal terms of the
contracts and related documents which are being committed to at Close. This report from tie provides
information across a humber of key areas. A parallel report from DLA covers the content of the Infraco
contract suite including the legal underpinning to the final contract positions, addressing specific CEC
concerns. The DLA Report is a separate document in order to protect the confidentiality of the legal
advice offered to tie and CEC. Specific issues of interest to CEC are addressed in each document.

A reasonable degree of prior knowledge is assumed. A draft version was reviewed at the meetings of the
TPB, tie Board and TEL Board on 23" January 2008 and the approvals below were granted on that date.
The delegated structure has been implemented.

It is understood that the Council will prepare appropriate papers for its own approval purposes,
specifically to support the provision of delegated authority to the tie Executive Chairman to execute the
contracts. The Council will also require to confirm its approval of the Grant Award Letter and the
Financial Guarantee in addition to the contracts which will be entered into by tie.

TPB approval of terms of Infraco and all related documents including note of main open areas,
recommendation to TEL on those terms and on the proposed delegated authority to approve and
sign ; approval of governance and delegation paper

TEL approval of terms of Infraco and all related documents including note of main open areas,
recommendation to Council on those terms and the proposed delegated authority to approve and
sign ; acknowledgment of terms which will be assigned to TEL in due course ; approval of the
TEL Operating Agreement and; approval of governance and delegation paper

Tie approval of terms of Infraco and all related documents as basis for commitment, including note of
main open areas; acknowledgement of the proposed delegated authority to approve and sign ;
approval of the tie Operating Agreement ; approval of governance and delegation paper
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(1) Introduction

The significant stages in the project to date include :

April 2003 Ministerial approval of initial Business Case and grant award
December 2003 Finalisation of STAG and submission of Bills to Parliament

May 2004 Commencement of early operator involvement with Transdev
October 2005 Commencement of design work under SDS

April / May 2006 Royal Assent to Tram Bills

October 2006 Award of Multi Utility Diversion Framework Agreement to AMIS
April 2007 Commencement of utility diversion work under MUDFA

May / June 2007 Change of government and re-confirmation of project

October 2007 OGC Gateway 3 Review

October 2007 Final Business Case for fully integrated system approved by CEC
December 2007 Resolutions to proceed approved by CEC

December 2007 Mobilisation & advance works contracts awarded to Tramco & Infraco
April 2008 Financial Close - construction and vehicle supply

Although there have been several key events, the completion of the contract suite which commits
delivery of the system is highly significant in terms of the scale of commitment and the definitive nature
of the programme to complete the project.

To reach this stage has involved close collaboration over a number of years between tie, TEL and the
Council along with principal consulting and contractual partners. Throughout, progress has been
monitored by the Project Board and the tie and TEL Boards, with full Council approval at key stages. Until
mid-2007, Transport Scotland (and predecessor departments) played an active role in the project, since
then a more arms length role has been played but crucially this has supported the commitment to the
majority of the funding.

In addition to the routine involvement and monitoring of progress by stakeholders through the
governance procedures, the project has been cleared through periodic Gateway Reviews, under the
Office of Government Commerce rules and executed by experienced external assessors. A further
independent review of the project was performed by Audit Scotland in June 2007, following which the
principle of the Scottish Government’s grant award was confirmed.

The balance of this report summarises the main features of the project and its supporting documentation

as a basis to assess readiness for commitment. More detailed information is available on every aspect on
request, subject to commercial confidentiality.
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(2) Infraco contract suite

The DLA Report provides extensive commentary on the development and final content of the Infraco
Contract Suite.

The narrative below addresses three fundamental areas :
e Price

e Programme
e Scope

A section has also been included to address the interface between the Infraco contract Suite and the
agreements with third parties relevant to construction.

THE MATERIAL IN THIS SECTION IS COMMERCIALLY CONFIDENTIAL AND FOISA EXEMPT.

2.1 Summary Pricing Statement - Infraco and Tramco

The following table summarises the final pricing for Infraco and Tramco in the context of the
budget provisions made in the Final Business Case.

£m
Infraco
Negotiated Infraco Price 233.5
Other items | adjustments (see 8.2 below) 5.0
Net other items in Infrastructure budget 5.3
Total budget required for infrastructure 243.8
Increase in Base Cost compared to FBC 17.8
| Tramco
Negotiated Tram Supply Price 55.0
Other items (see 8.2 below) 3.0
Total budget required for Tramco 58.0
Increase in Base Cost compared to FBC 6.6

The increase in Base Costs for Infraco is a result of a negotiated position on a large number of
items including the contractual interfaces between the Infraco, Tramco and SDS contracts and
substantially achieving the level of risk transfer to the private sector anticipated by the
procurement strategy. It also reflects capital expenditure required on lifecycle related costs
including mobilisation of the maintenance teams and acquisition of spare parts.

The increase in Base Costs for Infraco of £17.8m approximates closely to the allowance which
was made in the FBC for procurement stage risks i.e. the increase in Base Costs which might
have been expected to achieve the level of price certainty and risk transfer which has been
achieved.
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The increase in Base Costs for Tramco results from lifecycle related costs required and,
significantly, a material weakening of Sterling against the Euro in the period between Preferred
Bidder appointment and the fixing of the exchange rate in late December following FBC
approval.

A simple reconciliation of the total Risk Allowance for the project between FBC and Financial

closeis:

£m
Risk Allowance in FBC 49.0
Risks crystallised in contract costs :
Infraco (17.8)
Tramco (6.6)
Other risk items now in base cost (2.2)
Increase in Phase 1a risk estimate deemed necessary as a consequence of
previous increases and taking cognisance of updated QRA 9.9
Risk Allowance at Financial Close (see 8.6 below) 32.3

The total Phase 1a project cost budget is settled at £508m, of which £133m has been incurred by

31st March 2008.

2.2 Summary of Programme - Infraco and Tramco

The critical milestones are :

Contract Award April 2008
Commence on site (demolitions) April / May 2008
Commence on Street Works August 2008
Commence Princes Street Blockade January 2009
Decision on 1b By March 2009
Take Delivery of 15t Tram March 2010
Complete Depot & Test Track March 2010
TRO made April 2009
Construction substantially complete January 2011
Commence Shadow running April 2011
Edinburgh Tram Line 1a Open for Revenue Service July 2011

Line 1b Open for Revenue Service (if instructed) January 2012

This programme has been developed around key assumptions and constraints such as:

e & & o o

Operation within Construction Code of Practice working hours

Compliance with embargoes affecting key city centre and Forth Ports areas
Design and approvals early start constraints

MUDFA diversion early start constraints

Critical BBS skill resource constraints (e.g. track welders / Overhead line staff)
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The most significant of these are outlined below:

Design and Approvals relationship with INFRACO Construction Programme

The SDS design and approvals programme (including CEC and other 3" Party approvals e.g. Network
Rail) has been used during the development of, and to agree, the INFRACO Programme.

There are a number of areas where the Design and Approvals Programme is the early start constraint for
INFRACO, principal amongst these are:
e Section 1A: Forth Ports area
Section 2A: Haymarket Viaduct
Section 5A Structures at Roseburn / Murrayfield
Section 5B Balgreen Road, Carricknowe Bridge, South Gyle Access Bridge
Section 5C A8 underpass
Section 6 Depot
Section 7A Gogarburn Structures

e & & @® & @

Sections which link to the critical path within 1 month are:

Section 1A: Forth Ports area

Sections 1B, 1C, 1D Track

Section 5A Structures at Roseburn / Murrayfield
Section 5B Carricknowe Bridge

Section 5C A8 underpass

Section 6 Depot

Tie has clear visibility of these critical path linkages and is actively managing their delivery within the
management processes described in Appendix 1.

MUDFA relationship with INFRACO Construction Programme

The MUDFA Rev06 programme has been used during the development of and to agree the INFRACO
Programme.

There are a number of areas where MUDFA is the early start constraint for Infraco, principal amongst
these are:

Section 6: Depot

Section 2A: Haymarket Junction

Section 1C: Princes Street, Picardy Place and St Andrews Square

Section 1A Ocean Terminal — Newhaven & Ocean Drive at Victoria Bridge

L ]

e o o

The sections which link to the Construction Critical Path within 1 month are:
Section 6 Depot

Section 2A: Haymarket Junction

Section 1C; Princes Street, Picardy Place and St Andrews Square

TRAMCO relationship with INFRACO Programme

The TRAMCO design, manufacture, testing and commissioning programme has been used during the
development of the INFRACO programme and has been fully interfaced with the Infraco programme.
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2.3 Scope of works - Employer’s Requirements

The scope of the project is defined in the Employer’s Requirements Schedule to the main Infraco contract
and the stated scope has been aligned to the contractor’'s proposal defining the construction approach
and to the scheme design prepared by Parsons Brinckerhoff. This interlocking set of detailed documents
combine to form the scope of the project in contractual terms.

The Employers Requirements (ERs) are a comprehensive set of specifications which set out the project
obligations and responsibilities against which the construction consortium (BBS) must comply. It runs to
some 650 pages and sits as a schedule within the Infraco contract. The document has evolved as the
business case and design has been developed and reflects the inputs of the key ‘user’ stakeholders such
as the Council, TEL and Transdev as well as the requirements of the Tram Design Manual and CEC
design guidelines.

The document contains sections relating to how the project as a whole is to be delivered (for example
project management, testing and commissioning and maintenance) as well the detailed systems and
equipment requirements. The document was issued as part of the ITN package. Because it is essentially
a procurement specification, wherever possible (and appropriate) tie have avoided being prescriptive and
detailed because this would limit the freedom of bidders to propose their own specific, competitive
solutions.

Since preferred bidder award, all of the ER terms have been reviewed in a three way technical alignment
process:

o BBS proposal — ERs.
To ensure that BBS proposals comply with the ERs. This has involved removing all of the stated
non-compliances noted at the preferred bidder stage by either relaxing the ER clause (without
affecting the output requirements) or by updating the proposal to make it compliant. Commercial
alignment of the ERs and the Infraco proposals has been concluded.

o SDS design — ERs
Because the SDS Design had responded to an up to date though not final draft of the ERs, the
final alignment process produced no material mis-alignment issues. The final alignment review
identified potential mis-alignment which was documented and assessed for its cost and
programme implications and some minor amendments were agreed.

o Proposal — SDS design
To ensure that in areas where the ER terms allow flexibility in approach, it was necessary to
ensure that the BBS proposed solution was consistent with the SDS design. A review of the final
Proposals against the SDS design was executed and again some minor amendments were
agreed. The main issue was the extent of road reinstatement and adequate allowance has been
made in the final budget to accommodate this factor.

In addition to these processes the ERs have also been reviewed in varying degrees of detail by three
legal teams, DLA, BB'’s lawyers and Siemens lawyers (because a far larger part of the ERs relate to
Siemens scope). In these cases the ERs were checked for consistency and alignment with the contract
suite. All evident ambiguities, duplications and gaps have been dealt with to ensure that as a vital
contract document it can be used effectively in the future.

The tie team is confident that the final version of the ERs, the contract version fully meets the

requirements of the client, i.e. is consistent with the technical principles of final business case; and is
consistent with both the SDS design and BBS proposals.
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2.4 Interface of Infraco with relevant third party agreements ("3PAs”)

During the process of preparing the parliamentary Bills and their passage to Royal Assent, a number of
agreements were reached with third parties which affect or could affect tram construction. The objective
of these agreements was to mitigate risk that construction could be impeded while accommodating all
reasonable requests from the third parties. These arrangements are common in any major project of this
type. The commitments entered into were reflected as follows :

e commitments in the Act and related documents (CoCP, Noise & Vibration policy etc)
¢ 3rd party formal legal agreements
o letters to 3rd parties

Although the legal status is different, it would be tie’s objective that the commitments are fulfilled.

There are broadly two groups of agreements - those major agreements where the terms have been
stepped down into the Infraco Contract Suite (and which BBS have reviewed) ; and those which are
independent of Infraco. The stepped down terms are covered by the full protection against breach
implicit in the Infraco contract. The risks from the independent agreements are covered by a general
obligation by Infraco not to put tie in breach so long as the terms of the independent 3PAs are reasonable
in the context of a normal construction process.

The terms of the agreements and their relationship to the Infraco Contract Suite were the subject of a
review by DLA which has been summarised and reported to CEC. Nine Utility Agreements exist but are
not stepped down into Infraco and four other agreements (with RBS, FP, SRU & Stanley Casinos) are
stepped down into Schedule 13, but not in their final form as these agreements are not yet signed.

Infraco are likely to undertake some utility diversions where MUDFA are unable to do so. This will be
instructed as a tie change. At the same time the nine agreements with utility companies will be varied into
Infraco as these are required for the implementation of such works.

The final RBS, Forth Ports, SRU and Stanley Casino agreements will be varied as a tie change once

completed. There is low risk in that either budget provision has been made for these items or additional
funding is being provided by that 31 party.
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(3) Grant Award Letter

Transport Scotland will provide up to £500m of the total capital cost and the balance will be provided by
CEC, which has initially allocated £45m for this purpose. The source of these funds is a matter for the two
funders. The Government grant is documented in an award letter which is specific to the project but
follows standard terms for grants under S70 of Transport (Scotland) Act 2001. CEC has identified a range
of sources and an independent review confirmed the validity of the assumptions made by the Council.

The programme concentrates on Phase 1a initially and the parties have the opportunity to commit to
Phase 1b before 31 March 2009 on pre-agreed terms with BBS. During 2008-9, an assessment will be
made of funding availability to support Phase 1b. Government contribution will not exceed £500m under
the current arrangements.

Grant will be drawn down pro rata with Council contribution. The amounts of grant available in each
financial year will be capped, with the balance of any undrawn grant added to the sum available in 2010-
11. There are detailed arrangements for payment approval and audit.

With the contributions agreed, the pro rata drawdown mechanism becomes an accounting process each
4-week period and within tolerances will not create any difficulty. The annual capping does have potential
to create difficulty, but it is felt there is sufficient tolerance in the spend plans versus funding availability
that this limitation is manageable. The funding position will be actively managed and CEC anticipate
receiving recovery from Transport Scotland for any interest cost incurred if borrowing is necessary to
meet contractual commitments beyond the funding available from Transport Scotland in a particular
period.

The terms of the grant letter are weighted in favour of the awarding body and fall short of the sort of
protection which a borrower would seek from a commercial lending bank. This is however normal and the
Council are satisfied that the terms of the award offer sufficient protection bearing in mind the
relationship between Government and the Council.

The letter was negotiated with TS by tie and Council Finance and Legal officials with comment from DLA.
See Section 7 for taxation assessment.
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(4) Risk of procurement challenge

This section contributed by Jim McEwan, who performed a review of procurement process integrity
independent of the main procurement team.

The legal advice provided to tie and CEC is summarised in the DLA Report.

Summary

Over the last 12 months tie has pursued the procurement of both the Infraco contract for the construction
and maintenance of the Tram infrastructure in its entirety and the Tramco contract for the supply,
delivery and maintenance of the Tram vehicles. The focus of the procurement strategy was to deliver
fixed price contracts for each.

The process followed for each contract was consistent with that specified by the EU directive on Public
procurement and details of the evaluation methodology employed are outlined below.

The Bilfinger Berger and Siemens (BBS) consortium have been duly awarded preferred bidder status for
the Infraco contract.

CAF has been awarded preferred bidder status for the Tramco contracts.

In the event of any challenge to these awards tie is well placed to successfully defend the fairness and
integrity of the process undertaken in the selection.

Opportunities have been provided for de-briefing on the procurement to unsuccessful suppliers for both
Tramco and Infraco. This was undertaken on 4th April 2008 with one further Tramco debrief to be
arranged. No further action is expected from any bidder.

The BBS consortium are in the process of finalising arrangements to include CAF in the consortium. In
principle, tie is content that this should happen and indeed the concept was acknowledged at the time of
preferred bidder selection, though with CAF Novation being the required approach to support Financial
Close. Tie and DLA are monitoring the BBS / CAF arrangements to ensure that no perception of a change
in bid terms could be construed.

Infraco

The Evaluation Methodology employed by tie in the Tram Project is detailed in a document dated 8th
January 2007 ‘Evaluation Methodology for submissions in response to the invitation to negotiate issued
on 3rd October 2006 for the procurement of the Infraco for Edinburgh Tram Network’ .

In the process 6 key areas were identified in the evaluation and a stream leader appointed to each :

Financial

Programme and Project Execution Proposals
Project Team and Resources

Technical and Design proposals

Legal and Commercial

Insurance

Evaluation team members were identified in the methodology together with stream leaders for each of the
key areas
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Each team was charged to prepare a ‘consensus’ score matrix on each of the key areas, these have been
duly completed and lodged in the central document repository.

Proper probity on the process was maintained with financial information being restricted to only those in
the finance stream and to the tie executive team.

Security employed on maintaining confidentiality was consistent with best practice with documentation
stored in a locked room and the financial documentation stored in a locked cabinet within the room.
(Note: The details of the financial bids were only available to those in the Financial stream, the evaluation
of the other streams was therefore carried out without prejudice on costs.)

All meetings with Suppliers were documented and the notes of said proceedings are held in the central
repository.

Financial position was reviewed as was the normalisation process which ensures bids are viewed on an
equal footing basis
Tramco

The Evaluation Methodology employed by tie in the Tram Project is detailed in a document dated 11t
October 2006 and titled Tramco Evaluation Methodology.

The process employed was identical to that employed in the Infraco evaluation as detailed above with 6
streams and the same methods of approach on scoring, confidentiality, probity and security. All required
documents have been lodged in the central document repository.

11

CEC01244182_0922



(5) Third Party Agreements

This section contributed by Alasdair Sim, who took the lead role developing the agreements. A second

(and consistent) view on risk is provided by Stewart McGarrity in Section 8.

In addition to the principal Infraco Contract Suite, there are a number of agreements which are of varying
significance to Financial Close. This section describes the purpose and status of these agreements,
together with an assessment of the level of risk to programme / cost arising from the agreements
remaining open at the date of Financial Close.

THE AGREEMENTS ASTERISKED ARE REGARDED AS THE MOST IMPORTANT IN RELATION TO
REACHING A ROBUST POSITION AS AT FINANCIAL CLOSE.

The agreements addressed in this section are as follows :

5.1
5.2
53
54
55
56
57
58
5.9
5.10
5.1
512
513
5.14
5.15
5.16
517
5.18
519
5.20
521
522
5.23
5.24
5.25
5.26
5.27

Edinburgh Airport Limited - Licence *

Edinburgh Airport Limited - Lease *

Edinburgh Airport Limited - Operating Agreement
CECltie Licence *

SRU Agreement

Royal Bank of Scotland Agreement

Local Code of Construction Practice — Forth Ports *
Local Code of Construction Practice — New Edinburgh Limited *
Local Code of Construction Practice — Edinburgh Airport *
Network Rail Asset Protection Agreement *
Network Rail Depot Change *

Network Rail Station Change *

Car Park Compensation Agreements

Network Rail Framework Agreement *

Network Rail Lease & Servitude Agreements

Forth Ports Agreement

Stanley Casinos Agreement

Other Site Specific Code of Construction Plans
Licence — The Gyle

Licence — West Craigs

Network Rail - Neighbour Agreement

Network Rail - Operating Agreement

Network Rail — Bridge & Bridge Lease Agreements
Telewest utility agreement

Scottish Power utility agreement *

DPOFA 2007 Revision

Mobilisation agreements (Infraco and Tramco)
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5.1 Edinburgh Airport Limited - Licence *

Purpose of Agreement
This is a licence agreement between Edinburgh Airport Ltd and City of Edinburgh Council, the purpose of

which is to enable/facilitate the construction of the Edinburgh Tram within the boundary of Edinburgh
Airport. This agreement covers MUDFA and INFRACO works as well as the construction of the Burnside
Road alternative access route, and sets out the working arrangements between EAL, tie/CEC and
contractors working on the Edinburgh Tram Network.

Current Status of Agreement
The agreement is signed. This agreement has been drawn down into Schedule 13 of the INFRACO

Contract.

5.2 Edinburgh Airport Limited - Lease *

Purpose of Agreement

This is a 175 year lease between Edinburgh Airport Limited and City of Edinburgh Council to facilitate the
operation of the Edinburgh Tram Network. This lease follows the terms of the Minute of Agreement
signed by the two parties during the Parliamentary process in September 2005.

Current Status of Agreement
This agreement is signed.

5.3 Edinburgh Airport Limited — Operating Agreement

Purpose of Agreement

The purpose of the operating agreement is to set out operational interface arrangements and procedures
for running passenger services to and from the airport. This agreement will be an evolving document
which will be updated periodically during the lifetime of the project.

Current Status of Agreement
An outline document is current under review by tie and TEL. The intention is to develop this document

into draft agreement form during the first quarter of 2008, and complete the agreement prior to
commencement of passenger services.

Risk to INFRACO Contract Award
The Operating Agreement is a non-construction related document and the risk to award of INFRACO
Contract is considered low.

5.4 CECltie Licence *

Purpose of Agreement
The purpose of this licence is to pass over responsibility for land acquired for the ETN from CEC to tie.

This will enable tie to manage the process of making land available to INFRACO on a programme/needs
basis using the agreed Land Access Permit Procedure. CEC will manage the land/asset until the point
that INFRACO take occupation of each worksite.

Current Status of Agreement
The agreement is signed.
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5.5 SRU Agreement

Purpose of Agreement

This agreement governs design and construction activities in the vicinity of the Murrayfield Stadium.
The agreement includes the construction of the Murrayfield Tram Stop, Roseburn Street Viaduct,
Murrayfield Stadium Retaining Wall, the Wanderers Clubhouse remodelling, access accommodation
works and the relocation of the training pitches. The agreement also sets out the requirement to
develop a local construction plan which the INFRACO contractor will be obliged to comply with. This
includes arrangements in relation to the temporary occupation of land within the Murrayfield site. The
draft SRU agreement has been stepped down into Schedule 13 of the INFRACO Contract.

Current Status of Agreement

The last important outstanding matter related to the S75 agreement. which CEC intend will replace the
current Section 50 agreement and it is tie’s understanding that this matter is now resolved. All residual
minor matters are in process of being finalised and it is not anticipated that there will be difficulty in
concluding the agreement..

Risk to INFRACO Contract Award
INFRACO works are expected to commence in the vicinity of Murrayfield in June 2008. Risk to award of
INFRACO Contract is considered low.

5.6 Royal Bank of Scotland Agreement

Purpose of Agreement

This agreement builds upon the existing Section 75 Agreement signed in 2002 between RBS and CEC
which committed RBS to fund the design, procurement and construction of the Gogarburn Tram Stop.
The current proposal is for the INFRACO contractor to undertake the works within RBS land under
licence, and sets out the procedure for CEC to later acquire the operational land based on the ‘as built’
(and at nil cost) using the GVD process. The agreement also covers the desire of RBS to maintain the
landscaping between the Gogarburn Tram Stop and the A8 Glasgow Road.

Current Status of Agreement

The agreement is currently in draft format, with finalisation expected on completion of the detail design,
as this will allow final costs for the tram stop to be calculated. RBS have provided written confirmation
that access to the land will be secured under licence.

Risk to INFRACO Contract Award
INFRACO works are expected to commence in the vicinity of Gogarburn from mid-2009. Risk to award
of INFRACO Contract is considered low.

5.7 Local Code of Construction Practice — Forth Ports *

Purpose of Document

The existing Minute of Agreement between Forth Ports and CEC requires the development of a Local
Code of Construction Plan to govern how the construction works are to be undertaken within the Forth
Ports area. This would include method statements, programme details and consultation/notification
requirements to be agreed prior to the commencement of construction. The Forth Ports Minute of
agreement is included with Schedule 14 of the INFRACO Contract.
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Current Status of Document

tie and BBS are currently drafting a local COCP with Forth Ports and have reached agreement with Forth
Ports on the general approach to construction in the Leith Docks area. tie meet with the Forth Ports
Project Manager on a weekly basis and will continue to evolve the local construction plan as certainty on
programme is established.

Risk to INFRACOQ Contract Award

INFRACO works are expected to commence in the Forth Ports area from November 2008. MUDFA works
will recommence in the Leith Docks area following the Easter embargo period from April 2008, and is
currently being undertaken on a work by works licence basis, which contains the relevant elements that
INFRACO will include within the final Local Code of Construction Practice document.

Forth Ports, tie and BBS have been undertaking preliminary discussions around programme and
approach to construction. Forth Ports have expressed a willingness to work with BBS to have the works
completed in the Leith Docks area as quickly and seamlessly as possible. As a result, the risk to award
of INFRACO Contract is considered low.

5.8 Local Code of Construction Practice - New Edinburgh Limited *

Purpose of Document

The existing Minute of Agreement between New Edinburgh Ltd and CEC requires the development of a
Local Code of Construction Plan to govern how the construction works are to be undertaken within
Edinburgh Park. This would include method statements, programme details and
consultation/notification requirements to be agreed prior to the commencement of construction.

Current Status of Document

tie and BBS are currently drafting a local COCP for Edinburgh Park and have consulted with Edinburgh
Park Management Ltd and New Edinburgh Ltd on programme and approach to construction. NEL have
confirmed in writing their acceptance of the construction programme.

Risk to INFRACO Contract Award

INFRACO works (track) are expected to commence in Edinburgh Park from June 2008, with construction
of the Edinburgh Park Station Bridge commencing in August 2008. NEL have confirmed their
acceptance of the programme and as a result, risk to award of INFRACO Contract is considered minimal.

5.9 Local Code of Construction Practice - Edinburgh Airport *

Purpose of Document

The licence between EAL and CEC sets out construction requirements in Schedule Part 5 - Development
Rights and Obligations. This agreement has been drawn down into Schedule 14 of the INFRACO
Contract.

Current Status of Document

tie and BBS are currently drafting a local COCP based on the obligations set out in Schedule Part 5 of the
EAL Licence Agreement. tie meet with the EAL Project Manager on a four weekly basis and are currently
working with EAL to ensure that tram construction activities integrate with other works ongoing within
the Airport. EAL are content with the approach and tie/BBS will continue to evolve the local construction
plan as certainty on programme is established

Risk to INFRACO Contract Award
INFRACO works are expected to commence in September 2008. Positive engagement between EAL and
BBS is ongoing and as a result, risk to award of INFRACO Contract is considered low.
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Network Rail (NR) agreements - general

The suite of NR agreements comprises the following :
= Asset Protection Agreement
Station & Depot Change (NR with the Train Operating Companies)
Framework Agreement
Lease and Servitude Agreements
Neighbour Agreement
Bridge Agreement and Lease
Lift & Shift Agreement
Immunisation

5.10 Network Rail Asset Protection Agreement *

Purpose of the Agreement

The APA is an agreement between NR and CEC which governs design/construction activities as well as
access to Network Rail land. The APA is designed to ensure that the heavy rail network can operate in
tandem with the construction and commissioning of the ETN.

Current Status of Agreement
The APA has been signed.

Risk to INFRACO Contract Award
This allows INFRACO to undertake works on NR land and there is consequently no material risk.

Additional comment provided by DLA

The Asset Protection Agreement with NR has been concluded. This has been an arduous process,
however the outcome is a document which achieves significant commercial improvements for tie/CEC on
what was originally offered by Network Rail. The arrangement is nevertheless heavily tilted in Network
Rail's favour, as is inevitable given the starting point of the biased requlatory template agreements. The
main improvements secured have been:

. Significant widening of the circumstances in which tie can recover money from Network Rail;

“ Reasonableness in Network Rail actions and ability to refer to the Infraco ETN Suite form of
Dispute Resolution Procedure;

. Dilution of indemnities given by tie to Network Rail to a mutually acceptable level.

The unreasonable position taken by Network Rail regarding the indemnities contained in the Protection
Provisions Agreements (entered into to remove Network Rail's objection to the tram scheme) delayed
closure for a considerable time. This has now been resolved to restrict the scope and duration of this
indemnity, particularly during construction.

5.11 Network Rail Depot Change *

Purpose of Document

This is a regulated process between Network Rail and First ScotRail, the operator of the Haymarket Light
Maintenance Depot. Depot change is the process which defines the revised lease arrangements which
will be required as a result of the tram construction and operation. This procedure also defines the
methodology of undertaking works in the vicinity of the Haymarket Depot and sets out the interface
requirements of the Depot Manager. A key requirement of FSR is that only one contractor (at a single
work site) will be permitted to conduct works within the depot area at any given time. BBS, NR and First
ScotRail are working together to ensure that this requirement can be met.
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Current Status of Document

The formal submission of the Depot Change (by NR) to FSR was completed on 11/01/08. The regulated
process allows for a maximum review period of 45 calendar days for comments to be submitted. FSR
notified NR on 04/03/08 of their acceptance of the Depot Change proposal. The confirmed Depot Change
Proposal was sent to the ORR for ratification on 07/04/08.

Risk to INFRACO Contract Award

INFRACO works at Haymarket Depot are scheduled for commencement after completion of the NR
Pollution Prevention Works Contract (PPLMD). tie, BBS and NR are currently working to integrate the
two programmes in order to minimise the risk of delay to INFRACO. At present, NR expect the PPLMD
works to be completed at the end of September 2008, with INFRACO works scheduled to commence on
the Roseburn Street Viaduct in January 2009. The Risk to award of INFRACO Contract is therefore
considered low.

5.12 Network Rail Station Change *

Purpose of Document

This is a regulated process between Network Rail and First ScotRail as the operator of Haymarket
Station. The Station Change procedure also requires the consent of the other Train Operating
Companies (TOC’s) using the station and these are; First Cross Country, Virgin, Trans Pennine Express,
National Express East Coast and EWS.

The station change concerns the permanent loss of 49 parking spaces at Haymarket Station Car Park and
the temporary closure of the car park as a result of the construction of the Haymarket Viaduct and Tram
Stop, as well as the relocation of taxis currently operating from the forecourt of station.

Current Status of Document

NR formally submitted the Station Change proposal to FSR on 16/01/08, which triggers the start of the 45
calendar day consultation process which ended on 01/03/08. FRS notified NR on 04/03/08 of their
acceptance of the Station Change proposal. The confirmed Station Change Proposal was sent to the ORR
for ratification on 07/04/08.

Risk to INFRACO Contract Award
As the Station Change proposal has been accepted by FSR and the other train operating companies who
use Haymarket Station, the Risk to award of INFRACO Contract is considered minimal.

5.13 Car Park Compensation Agreements

Purpose of Document
The loss of income generating cark park spaces at Haymarket Station is a compensation matter for both

NR and FSR. Under Station Change, FSR receives a standard indemnity from Network Rail to cover
losses, so the commercial arrangements can be negotiated separately and do not form part of the Station
Change approval process.

Current Status of Document

FSR have confirmed that the compensation formulae adopted for the Platform Zero settlement will be
used as a basis for this negotiation, reflecting the duration of the FSR franchise. An estimate of the likely
compensation to NR has been prepared with input from the District Valuer. tie’s internal calculations on
this basis indicate that the final compensation settlement is likely to be within the current budget
allowance. .
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Risk to INFRACO Contract Award

The compensation settlement to both NR and FSR are commercial arrangements which have a budget
allocation within the FBC and are not part of the Station Change approval process. There is therefore
minimal risk to the award of the INFRACO contract.

5.14 Network Rail Framework Agreement *

Purpose of Agreement
This is an overarching document beneath which reside a suite of construction, property and operations
related agreements.

Current Status of Agreement
The Framework agreement has been approved and signed by Network Rail management and legal
advisors and is with CEC for signature.

Risk to INFRACO Contract Award
The agreement is not construction related and therefore represents minimal risk to award of the
INFRACO contract.

5.15 Network Rail Lease Agreements & Servitudes

Purpose of Document
Two leases are proposed, the first; with NR as landlord is a 175 year lease to allow operation of the ETN

on NR owned land. The second lease is with CEC as landlord and allows NR to use the relocated car
park at Haymarket Depot. The servitude agreements for Balgreen Road and Haymarket Station allow NR
rights of access to the railway and NR owned infrastructure over CEC owned land.

Current Status of the Agreements
The documents are in agreed and final form. The tram lease does not become active until after

construction and commissioning have been completed, and is suspensive on the execution of an
Operating Agreement with Network Rail.

Risk to INFRACO Contract Award
These documents are not construction related, so the Risk to award of INFRACO Contract is
insignificant.

5.16 Forth Ports Agreement

Purpose of Agreement

The original “Minute of Agreement” between CEC and Forth Ports was signed in February 2006 and sets
out a range of requirements for the SDS design in key areas of Forth Ports land. A variation of the Minute
of Agreement was documented in Heads of Terms in November 2007. The variation related to changes
requested by FP to the design which will be funded by Forth Ports.

Current Status of Agreements
The commercial principles are agreed and progress is being made toward concluding the agreement. The

transfer of land from Forth Ports to CEC will be part of the FP contribution to the project, and this is part
of the existing Section 75 agreement.

Risk to INFRACO Contract Award
This agreement should not impede signing of the Infraco contract.
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5.17 Stanley Casinos Agreement

The Stanley Casinos side agreement is also design dependent and is in agreed form and takes
cognisance of the revised junction and access proposals at the Constitution Street/Ocean Drive junction.
The agreement will also include provision for remodelling the Casino car Park. There is no risk to award
of the INFRACO Contract.

5.18 Other Site Specific Code of Construction Plans

Purpose of Documents

As part of the suite of side agreements drawn down into Schedule 14 of the INFRACO Contract, there is a
requirement in several agreements for the contractor to develop a local construction plan or CoCP as
part of the notification/consultation process in advance of the works commencement. The relevant
agreements are:

uss

Safeway/Morrisons

Murrayfield Indoor Sports Club

ADM Milling

Ocean Terminal

Royal Yacht Britannia

Baird Drive Residents (Community Liaison Group undertaking)

Current Status of Documents
tie and BBS have prepared a suite of drafts setting out the construction related requirements of the
relevant side agreements.

It is notable that the construction requirements laid down in these side agreements generally relate to
those aspects of site working such as confirmation of programme, maintenance of access during the
works, pedestrian management, dealing with dust/noise, site cleanliness, reinstatement of property etc,
that one would normally expect a competent contractor to be cognisant of.

Risk to INFRACO Contract Award

All relevant 39 Party agreements are detailed within the INFRACO contract in Schedule 13. The
requirements on Infraco are entirely in line with normal construction practice and the risk to CEC for
award of the INFRACO contract is considered low.

5.19 Licence - The Gyle

Purpose of Document
The licence arrangements are intended to allow the MUDFA and INFRACO contractors to undertake the

works within Gyle owned land prior to permanent acquisition. In agreeing to undertake this work under
licence, CEC will be able to meet the terms of the existing side agreement whereby permanent land take
is to be minimised. At this stage in the design process, SDS cannot define with certainty the extent of the
operational land. The proposal made to The Gyle is therefore to defer permanent acquisition until this
certainty is available.

The acquisition of the ‘as built’ operational land will eliminate the risk of not meeting the obligations of
the side agreement. The existing side agreement already makes provision for a licence to undertake
works.
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