Risk : Novation and Other Key Interfaces

Allocation

Public
Sector

Private
Sector

Shared

Infraco Contract to novate, assign or otherwise transfer the Tram
Supply Agreement to tie, the Operator, the Scottish Ministers, TEL,
CEC, Transport Scotland or their successors with no worse financial
standing than tie or to any other person whose obligations are
unconditionally guaranteed under the Tram Supply Agreement by
such a person.

[13.16] Failure to assist in obtaining a collateral warranty from Tram
Maintainer where novation, assignation or other transfer has taken
place.

[14.1] Failure to carry out and complete tie's Obligations (to be
defined).

[15] Establishment of Local Codes of Construction Practice,
identification and settlement of issues and resultant delay or
disruption.

[15.1] Provision of assistance and method statements in relation to
Local Codes of Construction Practice.

v

[16.2] Risks arising through the Asset Protection Agreement.

v (to
cap)

Risk : Operator Interface

Allocation

Public
Sector

Private
Sector

Shared

[17.2] Occurrence and costs to the Infraco of an Operator Event to the
extent the Infraco has not materially contributed to such event.

v

[17.3/17.4/17.7] Failure to mitigate (at reasonable inconvenience and
cost), notify tie of or maintain reports of an Operator Event or matters
which may precede an Operator Event.

[17.5] Arranging meeting and obtaining Operator's cooperation with
agreed corrective measures following an Operator Event.

[17.8] Failure to, from the date of the Agreement, take into account
comments of the Operator when refining Design and failure to deliver
Infraco comments on functional and maintainability issues to tie and
the Operator.

[17.9] Obstruction of the Operator in
Maintenance Plan and Maintenance Services .

respect the Operator

[17.9] Obstruction by the Operator of the Infraco in respect of the
Maintenance Services.

[17.10] Failure
instructions.

to observe the Operator's Representative's

[17.11-13] Failure to notify and co-operate with tie and the Operator
and minimise the adverse consequences of Operator Maintenance,
Maintenance Services and any planned or unplanned works or
activities, including support in providing alternative transport and
notifying passengers.

[17.12/13] Failure to notify passengers of disruption.

[17.14-17.17] Failure to comment, respond with set timescales,
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Risk : Operator Interface Allocation

Public Private | Shared
Sector Sector

provide a report on and carry out modifications as a result of a

DPOFA Change.

[17.14 - 17.17] Variation to DPOFA which adversely affects Infraco's v
performance.

[17.18.1] Failure to provide a representative for the Project Safety v
Certification Committee.

[17.18.2.1/51.2] Failure to liaise with the Independent Competent v
Person, HMRI and the Emergency Services.

[17.18.2.2] Failure to develop and implement the Infraco Safety v
Management System.

[17.19] Failure to give access to the Infraco Safety Management v
System.

[17.20/17.21] Failure to complete safety and service readiness v

verification each morning, to certify this to tie and the Operator and to
rectify where the system is not ready.

[17.22] Failure to liaise effectively with the Operator in the co- v
ordination of health and safety issues at the Depot.

[17.23] Failure to give the Operator and tie a minimum of one month's v
notice of any planned lifecycle maintenance forming part of the
Maintenance Services to be carried out on any part of the ETN and to
give subsequent notices.

[17.24] Failure to provide tie and the Operator with a combined v
maintenance plan not less than 6 months prior to the Planned Service
Commencement Date, subject to supply to the Infraco of the Operator
Maintenance Plan 12 months prior to the Planned Service
Commencement Date.

[17.25-17.27] Failure to provide technical advice and information to v
the Operator during normal working hours; failure to provide
reasonable works/site access to Operator and tie; interference with
Operator mobilisation.

[17.27/17.28] Interference with Infraco while on Site; failure to comply v
with safety procedures on site; damage to the Infraco Works caused
by the Operator or tie (unless fair wear and tear or due to operations
in accordance with the Operations and Maintenance Manual).

[17.29] Failure to work closely and effectively with the Operator to v
complete the System Acceptance Tests and related obligations on
testing and commissioning.

[17.31] Failure of the Infraco to work collaboratively with the Operator
and failure of the Operator to work collaboratively with the Infraco to:

¢ [17.31.1] maximise productivity during the Infraco Works and v v
minimise disruption for the public and third parties;

e [17.31.2] ensure the delivery of complete system integration; v v

e [17.3.3] satisfy levels of technical systems availability;

e [17.31.4] minimise and give the best advance notice of v v
interruption to Transport Services;
e [17.31.5] not hinder proper performance of the Project v v
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Risk : Operator Interface Allocation

Public Private | Shared
Sector Sector

Development Services, Project Operations and obligations
under the Infraco Contract;

e [17.31.6] support adherence to timetables and the v v
Programme;

e [17.31.7] report promptly any proposed change permitted .4 4
under the DPOFA or the Infraco Contract and related
mitigation;

e [17.31.8] use reasonable endeavours to minimise likelihood of v v

interface disputes.

[17.32 and 17.34] Claims against tie by the Operator pursuant to v
DPOFA due to Infraco breach, save to the extent contributed to by tie
or the Operator.

[17.33] Liaison between the Operator and Infraco. v v

Risk : Land Issues and Consents Allocation

Public Private | Shared
Sector Sector

[18.1/18.18/18.20/18.21/18.22] Failure to provide appropriate licence v
and the necessary Land Consents to enter and remain upon the
Permanent Land or withdrawal, denial, refusal or delay of granting
Infraco access that is undisputed by tie.

[18.2/18.19] Encroachment, design or construction of ETN on any v
land outside of the Permanent Land and Temporary Sites without the

consent of tie.

[18.3/18.6/18.17] Breach of a Land Consent due to breach of the v

agreement or wilful act or omission or the use of Temporary Sites
outside that specified in the Acts.

[18.4] Failure to give tie not less than 40 days' notice where access is v
required to any Temporary Site for the purposes of carrying out the
Infraco Works.

[18.5] Failure to provide access to the Temporary Sites following 40 v
days' notice having been given by the Infraco.

[18.7/18.8] Failure to minimise period of possession of Temporary 4
Site, or failure to quit occupation of such Temporary Site after 28 days
(3 months where a Site Office has been established) following the
completion of the Infraco Works to such Temporary Site.

[18.9] Failure to give notice of the vacation of a Temporary Site. v
[18.10] Failure to remove all temporary works from a Temporary Site v
and restore the land to the reasonable satisfaction of the land owner.

[18.10.1] Demolition of a building or any part thereof without the v
consent of tie.

[18.10.2] Failure to provide tie with sufficient evidence (including a v

detailed record of the condition of the land both before and after the
occupation of the Temporary Site) to show that restoration obligations
have been complied with.
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Risk : Land Issues and Consents Allocation

Public Private | Shared
Sector Sector

[18.11] Compliance with the obligations that have been flowed down v
into the Infraco Contract from the Third Party Agreements when in
occupation of the Permanent Land or any Temporary Sites.

[18.12] Failure to provide notice of temporary possession for v
maintenance purposes, excluding where any Building Fixing
Agreement contains a right for the Infraco to enter onto any land.

[18.13] Failure to give possession of land for maintenance purposes v

under section 27(1) of the Tram Acts.

[18.14.1] Breach of requirement to be in possession of land less than v
20m away from Infraco Works.

[18.14.2] Possession of land which is not reasonably required for or in v
connection with the Maintenance Services.

[18.14.3] Breach of requirement to avoid possession of houses or v
gardens.

[18.14.3] Breach of requirement to avoid possession of occupied v
buildings.

[18.15/18.21] Provision of additional access, land, rights, facilities v v

and/or Land Consents which are required by the Infraco outside the
Permanent and Temporary Land.

[18.16] Failure to use reasonable endeavours to provide assistance to v
tie in the provision and amendment of Land Consents.
[18.17A - 18.17C] Breach of obligations flowed down to the Infraco v

Contract from the Third Party Agreements or putting tie or CEC in
breach of such agreements.

[18.17A - 18.17C] Taking steps to ensure tie or CEC is not in breach v v
of obligations which have not been flowed down to the Infraco
Contract from the Third Party Agreements disclosed to the Infraco -
subject to test of reasonably foreseeability by an experienced
contractor executing works of a similar nature in a similar
environment.

[19.1] v
NOTE: CONSENTS CLAUSE 19 STILL UNDER DISCUSSION
Failure to obtain and maintain all TTROs TROs and tie Consents

[19.2] Failure to provide required information to enable tie to obtain a v
TTRO and all other reasonable assistance and support to tie in
obtaining the TTROs, TROs and tie Consents.

[19.3] Failure to obtain and maintain all Design Stage Consents, 4
Construction and Maintenance Stage Consents and TTROs required
after Service Commencement.

[19.4] Failure to provide reasonable assistance and support to Infraco v
in obtaining and maintaining the consents for which it is responsible.
[19.5/19.6] Failure of the Infraco to obtain Design Stage Consent in v
respect of a design for which SDS is responsible provided that the
Infraco has:

« the Infraco has informed tie of the reasons given by the
Approval Body;
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Risk : Land Issues and Consents Allocation

Public Private | Shared
Sector Sector

« the Infraco has managed the SDS Provider;

e such failure is not as a result of reprogramming the Infraco
Works or reprioritising the design or late submissions;

« the Infraco has mitigated the impact of such failure and
afforded tie the opportunity to resolve matters with the
Approval Body;

e such failure is not as a result of SDS failure to perform in
terms of quality

[19.7] Failure of the Infraco to obtain Design Stage Consent in respect v
of a design for which SDS is responsible where the Approval Body
has required an unanticipated change to design or has not delivered
the consent according to the Consents Programme.

[19.9] Responsibility for obtaining, maintaining or renewing Additional v
Consents that are Design Stage Consents or Construction and
Maintenance Stage Consents.

[19.9] Responsibility for obtaining, maintaining or renewing Additional v
Consents that are tie Consents or are not Design Stage Consents or
Construction and Maintenance Stage Consents.

[19.10] Responsibility for obtaining Network Rail Possessions. v

[19.10] Provision to tie of technical and design documentation as v
necessary to obtain the Network Rail Possessions.

[19.10] Cost of obtaining Network Rail Possessions save where due v
to the Infraco's default or delay.

[19.10] Cancellation or alteration of possession dates, timings or v
durations.

[19.11] Failure to update the Consents Programme by each Reporting 4
Period End Date and showing any Additional Consents to be
obtained.

[19.12] Failure to notify Approval Bodies when required on Site and v
co-ordination of their works with the Infraco Works.

[19.13] Failure to provide relevant documentation to tie where tie's 4
authorisation or completion of such documentation is required by Law.

[19.14] Payment of fees to obtain any Consents, unless otherwise v
stipulated (e.g. Network Rail Possessions).

[19.15] Failure to use reasonable endeavours to obtain written v
consent of adjoining or neighbouring landowners with regard to
interference with their rights.

[19.16] Approval of change to Consents Programme where Infraco v
demonstrates to tie that this is to prevent or mitigate a tie Change,
Relief Event, Compensation Event or a Notified Departure.

[19.17] Refusal or unreasonable delay in granting Construction and v
Maintenance Stage Consent, where Infraco has used reasonable
endeavours, acted in accordance with Good Industry Practice and
provided all necessary information.

[20.1] Failure to submit the Proposals to tie at least 6 months prior to 4
the date on which the Infraco proposes to install, maintain, modify or
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Risk : Land Issues and Consents Allocation

Public Private | Shared
Sector Sector

replace any relevant supporting infrastructure and to obtain tie's
consent to the Proposals

[20. 2 and 20.4] Failure to submit the necessary applications and v
obtain necessary Consents from the relevant Planning Authority or for
temporary poles as an alternative (tie to take planning permission risk
is under discussion).

[20.3] Failure to submit revised proposals where tie consent is v
withheld.

[20.5] Where a building fixing agreement is to be used, securing the v
consent of the Heritable Proprietor and any other relevant party to
allow the Infraco to carry out a survey and securing the agreement of
the Heritable Proprietor to allow the setting of such building fixings
(both at Infraco cost)

[20.5] Failure to provide tie with the information it requires and to v
carry out the relevant survey.

[20.7] Where necessary due to the Heritable Proprietor withholding its v
consent to building fixings, the responsibility for and cost of the
procedure of application to the Sheriff Court pursuant to the Acts or
submittal of alternative plans.

[20.8] Failure to use all reasonable endeavours to assist tie in the v
procedure for application to the Sheriff Court pursuant to the Acts.

[20.9] Rejection of application by Sheriff Court or anticipated rejection, v
cost of submission by the Infraco of revised proposals.

[20.10] Cost of removal of a building fixing and installation of OLE v
pole

[20.11] Selection of method for supporting OLE where building cannot v
support the loadings of a building fixing

[21.4] Failure to obtain any street works licence, road opening permit v
and any other consent, licence or permission (other than any Land
Consents) that may be required for the Infraco Works.

[21.5] Failure to give notice to a relevant authority of its proposal to v
commence any work and failure to provide assistance to tie to recover
contributions from the utilities.

[21.6] Third Party Works being carried out by a utility, roads authority v
or an authorised third party.

[22.1] Adverse physical conditions and artificial obstructions, subject v
to information being provided.

[22.2/22.5] Discovery of unidentified utility apparatus, unexploded v
ordnance, contaminated land or adverse physical or ground
conditions which was not listed in the Ground Condition or Utility
Information or which could not have reasonably been foreseen from
the use of such information.

[23] Failure to provide tie and tie's Representative and any person v
authorised by tie or tie's Representative with access upon reasonable
prior notice to any site, workshop or facility etc during normal working
hours.

[23] Failure to comply with rules and regulations when on such sites. v
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Risk : Land Issues and Consents Allocation

Public Private | Shared
Sector Sector

[24.1/24 2] Failure to execute the Depot Licence and comply with the v
terms thereof.

[24.4] Condition or fitness for purpose of the Depot. v
[24.5] Liability for death, injury, damage to property or any other v

liability resulting from use of the Depot.

[24.6] Disruption of the Infraco's performance by tie or tie Parties v
accessing the Depot.

Risk : Sub-Contracting and Personnel Allocation

Public Private | Shared
Sector Sector

[28.2/28.3] Sub-contracting of part of the Infraco Works without tie's v
consent except in respect of the SDS Provider, Tram Supplier, Tram
Maintainer and any approved sub-contractor and/or trades and failure
to provide information to enable tie to make a decision.

[28.3/28.10] Unacceptable safety record of Key Sub-Contractor or v
failure of it or Infraco to provide a collateral warranty.

[28.4] Failure to incorporate required contract terms into subcontracts v
to be entered into by agreed "Key Sub-Contractors" or where the
terms of the subcontract would result in the Infraco not being able to
perform its obligations.

[28.5] Failure to provide such skilled technical assistants and labour v
as required for execution of the Infraco Works.

[28.6] Misconduct, incompetence, negligence or non-compliance with v
safety precautions of any employee of the Infraco and/or a Sub-

Contractor.

[28.7] Failure to use reasonable endeavours to provide Key Sub- v

Contractor collateral warranties to tie in favour of tie and/or in favour
of CEC, BAA, TEL and Network Rail (any other party must be
identified prior to Award).

[28.9] Failure in performance by the Infraco or Sub-Contractors in v
carrying out the Infraco Works.
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Risk : Performance of the Works Allocation

Public Private | Shared
Sector Sector

[25.1] Failure to observe the reasonable instructions of tie's v
Representative.

[25.1 and 25.7] Failure to monitor the Infraco Works and failure to v

inform Infraco of the identity of tie's Representative.

[26] Acts or omissions of the Infraco's Representative. v
[26.1] Failure to provide sufficient superintendence to the Infraco v
Works.

[26.2/26.5/26.7] Failure to obtain/retain tie's approval of the Infraco's v
Representative or his deputy.

[26.3] Supervision, management and coordination of the Infraco v
Works to ensure completion of the Infraco Works.

[26.8] Replacement of the Infraco's Representative. v
[26.9/26.10] Failure to provide sufficient staff and involve the Key v

Personnel in the Infraco Works.

[26.12] Failure to ensure that there are no changes to the Key v
Personnel without tie's prior written consent and that any replacement
persons shall be of at least equivalent status an ability to the person
whom they replace.

[26.13] Failure to use all reasonable endeavours to ensure the v
continuity of the personnel assigned to perform the Infraco Works and
to carefully select Key Personnel having careful regard to their
existing work load and other planned commitments.

[26.14] Failure to ensure that Key Personnel have the requisite level v
of skill, experience and authority and receive the necessary amount of
training and supervision.

[26.16] Contracting of or retention of as an adviser or consultant any v
person currently or previously employed or engaged in the previous 3
months by tie without the prior written approval by tie.

[26.17] Failure of Key Personnel and other staff to comply with v
regulatory requirements and tie's drug and alcohol policy.

[26.18] Allowing the consumption of, or work of under, the influence of v
alcohol or drugs or the giving, selling or bartering of the same.

[27.1] Failure to employ careful, skilled and experienced staff or site v
supervisors with CSCS (or equivalent) certification.

[27.2] Misconduct, incompetence, negligence or non-compliance with v
safety precautions of any person employed on the Infraco Works.
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Risk : Construction Allocation

Public Private | Shared
Sector Sector

[29.1 and 29.2] Errors in the position, levels, dimensions or alignment v
of any setting out of the Infraco Works during progress of Infraco
Works until the issue of a Patent Defects Rectification Certificate..

[29.3] Protection and preservation of items required for setting out. v

[30.1] Failure to have full regard to safety of all persons entitled to be v
on Site and to keep the Site in an orderly state to avoid danger to
such persons.

[30.2] Failure to provide required lights, guards, fencing etc. v

[30.3] Failure to comply and use reasonable endeavours to ensure v
others comply with health and safety legislation and requirements.

[31.1 and 31.2] Failure to take full responsibility for the care of the v
Infraco Works from the Commencement Date until, in relation to each
Section, the date of issue of a Certificate of Sectional Completion in
relation to that Section and, in relation to Trams and Tram Related
Equipment, the date of issue of a Certificate of Tram Commissioning
including rectification for loss or damage.

[32.1] Failure to comply with the Code of Construction Practice and v
Code of Maintenance Practice regarding maintenance of access to
properties, bus stops and bus services and the closure of roads.

[32.2] Failure to minimise nuisance, inconvenience or interference to v
the business or operations of the owners, tenants of properties on or
in the locality of the Site, bus operators and to the public generally
and failure to comply with the Code of Construction Practice and
Code of Maintenance Practice in this regard.

[33.1] Failure to use reasonable means to prevent roads or bridges v
being subjected to extraordinary traffic by the Infraco.

[33.1] Failure to select routes and use vehicles to as far as possible v
avoid unnecessary damage to roads and bridges.

[33.2] Strengthening bridges or altering or improving any highway v
connecting with the Site to facilitate installation of the Trams, the
Infraco's Equipment or Temporary Works.

[33.2 and 33.3] Claims for damage to highways or bridges caused by v
the installation of Trams, Infraco's Equipment or Temporary Works.

[34.1] Failure to construct and complete the Infraco Works in strict v
accordance with the Agreement and in strict compliance with tie's

instructions.

[34.2] Failure of the materials, Infraco's Equipment, labour, mode and v

manner of construction being in accordance with the Infraco Contract.

[34.3] Time and cost (Compensation Event) if tie's instructions result v
in any delay or disruption or cost to the Infraco unless they result from
the Infraco's default.

[39] Discovery of Fossils and Antiquities (including historical human v
remains) on Site.
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Risk: Maintenance Allocation

Public Private | Shared
Sector Sector

Failure to carry out all maintenance, repair, renewals and remedial
works to the ETN as is necessary to:

e [5621.1] maintain the ETN in accordance with the v
Maintenance Programme and the Maintenance Plan;

e [52.1.2] ensure that the requirements of the Maintenance v
Specifications are met at all times;

e [52.1.3] comply with the Operator Procedures; v

e [52.1.4] ensure that tie is informed of any adverse impact of v

design, redesign or modification to the Infraco Works;

e [52.1.5] ensure that no maintenance or repair work shall 4
prejudice to the Care for Safety;

¢ [52.1.6] not prejudice the health or safety of or unreasonably v
interfere with the duties of the Operator and third parties or
expose tie liability under health and safety legislation;

e [52.1.7] maximise the extent to which the ETN is available v
and to minimise interruption to availability;

e [52.1.8] sustain the functionality of the component parts of the v
ETN for not less than the design life;
e [52.1.9] hand back the ETN in a condition consistent with the v

Infraco having complied with Clause 52 (Maintenance)
provided save for fair wear and tear or the expiry of working

life.
[52.2/52.3] Failure to work with Operator in respect of daily handover v
and handback.
[52.5] Failure to carry out Mobilisation Services on or before the v

appropriate Mobilisation Milestone Dates.

[52.6] Failure to carry out the Maintenance Services safely and v
efficiently and free of any reasonably avoidable risk of pollution,
nuisance, interference or hazard.

[52.7] Failure to employ and train all staff necessary to perform the v
Maintenance Services in accordance with the Infraco Contract.

[52.8] Failure to provide and employ all staff necessary to perform the v
Mobilisation Services in accordance with the Infraco Contract.

[52.9] Failure to supply only new materials and goods (save where v
they have been repaired in accordance with Good Industry Practice)
of a satisfactory quality.

[52.10-52.11] The provision of all Spare Parts and Special Tools v
required for the Maintenance Services (including the provision of valid
calibration certificates) and which meet the technical and safety
requirements of the Maintenance Specification. Failure to notify tie of
breach of warranty or supply of defective s pares by Tram Supplier or
Tram Maintainer.

[52.12/52.14] Failure to manage and maintain adequate stocks for the
Minimum Spare Parts Pool at the Depot, manage reorders and lead
times and review of the level of Minimum Spare Parts Pool.
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Risk: Maintenance Allocation

Public Private | Shared
Sector Sector

[52.14] Review and variation of the Minimum Spare Parts Pool v

[52.15] Effecting repairs of all defects in, failures or damage to the v
ETN irrespective of cause, excluding the Free Issue Fare Collection
Equipment, causing minimum disruption to the ETN.

[52.16] Cost of repairs referred to at 52.15 above to the extent that 4
any damage to the ETN is caused by: 1) a breach of the Infraco
Contract by Infraco or any Infraco Party or 2) any negligent act or
omission by the Infraco or any Infraco Party.

[52.17] Cost of repairs referred to at 52.15 above to the extent that v
any damage to the ETN is not caused by: 1) a breach of the Infraco
Contract by Infraco or any Infraco Party or 2) any negligent act or
omission by the Infraco or any Infraco Party.

[52.18] Failure to repair or replace the ETN to a condition which meets v
the requirements of the Maintenance Specification.

[52.19] Effecting temporary repairs and obtaining prior approvals. v
[52.20/52.21] Failure to provide assistance, summary reports, v

information and advice as required by tie and the Operator in the case
of incidents or failures affecting the ETN and reporting thereon.

[52.21] Costs of complying with 52.20 where the incident is not the v
fault of the Infraco.

[52.22] Failure to have competent resources available to carry out the v
repairs at the site of the failure where this is the most efficient manner
of dealing with the failure.

[52.23] Failure to report and propose a solution to defects where v
rectification falls within the scope of the Infrastructure Maintenance
Services in the ETN which may prejudice safety or reliable operation

of the ETN.

[52.24] Failure to provide additional systems availability requested by v
tie following Infraco's confirmation of its ability to so provide.

[52.25] Failure to keep up to date and supply a maintenance manual, v
electronically and free of charge, to tie's representative.

[52.26] Failure to provide and maintain the Control Room. v
[53] Use, handling, removal and disposal of Hazardous Materials and v

keeping an up to date register of same save to the extent tie stores
hazardous materials at the Depot in which the Infraco is not
experienced in handling.

[54] Maintenance of Technical Records and Computer Systems. v
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Risk : Quality, Testing and Examination Allocation

Public Private | Shared
Sector Sector

[35.1] Failure of the materials and workmanship to be as described in 4
the Infraco Contract. Testing and examination of the quality, weight or
quantity of any materials used before use in the Infraco Works.

[35.2] Costs of and supply of samples. v

[35.3/41.2/44.2/47 2] Costs of any specified tests. v

[35.3/35.4] Costs of tests not identified in the Infraco Contract but v
requested by tie, save where required because of Infraco's breach.

[36.1] Failure to give 48 hours notice to allow examination of work v
prior to covering up.

[36.2] Cost of uncovering where Infraco Works are found to be in v
accordance with Agreement.

[36.2] Cost of uncovering where Infraco Works are found not to be in v
accordance with Agreement.

[37.1] Removal and replacement of unsatisfactory workmanship or v
materials.

[37.5] Costs of opening up and testing for unsatisfactory work and v

materials following repeated non-compliance.

[37.5] Relief Event where opening up shows workmanship to be in v
accordance with the Infraco Contract.

[38.3] Urgent repairs carried out by tie which the Infraco was liable to v
carry out at its own expense under the Agreement and which in the
opinion of tie's Representative, acting reasonably, is necessary by
reason of emergency or an immediate threat to health and safety.

[38.4] Cost of urgent repairs carried out by the Infraco (except to the v

extent such work results from Infraco's default).

[40] Rectification of errors or omissions in the Infraco Works. v
[40] Rectification of errors or omissions in the Infraco Works where v

caused by a Notified Departure, Compensation Event or Relief Event.

[41 and 42] Completion and Certification of Milestones. v v
[43] Appointment of Tram Inspector and compliance with obligations v v
in the Tram Inspector Agreement and cooperation regarding related

matters.

[43.10] Costs of appointment and services of the Tram Inspector. v
[44.1/45.1/47.1] Failure to inspect the Infraco works on the dates v

specified.

[44.2/45.2/47 2] Costs of tests including necessary repetitions. v
[44.3/45.3/46 .4/47 3] Failure to issue certificates on completion of v

works.

[44/45/46/47] Failure to complete works in accordance with the Infraco v
Contract.

[46] Carrying out and completion of Snagging List works and v
rectification of Patent Defects.
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Risk : Quality, Testing and Examination Allocation

Public Private | Shared
Sector Sector

[47.2/47 4] Failure to complete T5 and to satisfy tie that T5 is v
complete and that a Reliability Certificate should be issued.

[48] Tests, surveys, trials or searches at tie's request where the v
defect or fault is one for which the Infraco is not liable under the
Agreement.

[48] Tests, surveys, trials or searches at tie's request where the v
defect or fault is one for which the Infraco is liable under the
Agreement.

[55.2] Failure to remedy defective maintenance performance. v

[56.1] Failure to comply with Schedule 6 Maintenance Payment v
Regime.

[56.2] Failure to provide required personnel for Maintenance Services 4
performance meetings.

[56.3-56.5] Failure to submit Service Quality Reports, Annual Service v
Reports and Self-Monitoring Plans (and failure to comply with such
plan) at the required times.

[56.6] Failure to inform tie where the Maintenance Services have not 4
been delivered and failure to assist tie in inspecting and observing the
monitoring procedures.

[56.8] Costs of and conducting of increased monitoring as a result of v
Underperformance Warning Notices being issued.

[105.1.2] Failure to operate a quality management system in v
accordance with BS EN 1S0 9001:2000.

Risk : Programme Allocation

Public Private | Shared
Sector Sector

[60.1/60.9/62.1] Failure to progress Infraco Works with due expedition v
and in a timely and efficient manner in accordance with the
Programme and to mitigate any delays.

[60.4/60.6] Deemed acceptance of a revised programme due to failure v
by tie's Representative to accept, reject or request further information
within 10 Business Days in respect of revised programmes proposed
by the Infraco.

[60.2/60.3/60.5/60.7] Failure to update, submit changes to and v
provide further information in respect of the revised programme
proposed by Infraco.

[61] Acceleration of progress to achieve Planned Sectional v
Completion Dates.

[61] Cost in accelerating progress where tie requires an earlier v
completion date or where there has been stoppages preventing
completion in time for the Planned Sectional Completion Date.

[62] Late completion of any Section resulting in LADs, save where v
attributable to a tie Change or other situation outwith the Infraco’s
control.
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Risk : Programme Allocation

Public Private | Shared
Sector Sector

[62] Failure to issue a Tram with a Tram Commissioning Certificate by 4
the Agreed Commissioning Date.

[62.6] Tram exceeding Maximum Tram Weight. v

[62.11] Rejection of or failure to respond to a request to increase the 4
LADs cap.

[87.1] Time and cost of suspension of the works where necessary v
save where this is because of Infraco breach and for health and safety
reasons.

[87.1] Suspension by reason of Infraco breach affecting in respect of v
health and safety of persons and property.

[87.1] Failure to properly protect and secure the works during a v
suspension, as required by tie.

[87.2] Occurrence of abandonment or omission of Infraco Works if v
permission to resume not granted by tie within 6 months.

Risk : Relief Events (time) and Compensation Events (time Allocation

and/or costs) Public | Private | Shared
Sector Sector

[Definition of Compensation Event] Pricing Assumption does not hold v
good
[Definition of Compensation Event] Delay in issuing tie Change order v

following a Notified Departure

[Definition of Compensation Event] tie failure to give possession or v
access including refusal of third party to permit Infraco to exercise
occupation rights.

[Definition of Compensation Event] Occurrence of any delay caused v
by CEC stopping up streets.

[Definition of Compensation Event] Execution of Utilities Works or v
MUDFA works.

[Definition of Compensation Event] Breach by tie or any tie Party v
which adversely affects the performance of the Infraco Works.

[Definition of Compensation Event] Discovery of unexploded v
ordnance, unidentified utility apparatus or contaminated land.

[Definition of Compensation Event] Instructions from tie which result v
in disruption or cost to the Infraco.

[Definition of Compensation Event] Failure by tie to obtain any Land v
Consent, Building Fixing Agreement, Consent, land agreement or

TRO.

[Definition of Compensation Event] Protestor Action which lasts for v

more than 14 days or more than one day in respect of protestor action
affecting the Tram Supplier's performance.

[Definition of Compensation Event] Vandalism impacting ETN. v
[Definition of Compensation Event] Operator Events. v
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Risk : Relief Events (time) and Compensation Events (time Allocation

ANG/DrGOsis) Public | Private | Shared
Sector Sector

[Definition of Compensation Event] Any breach by Network Rail of the v
Asset Protection Agreement or the Network Rail Agreement.

[Definition of Compensation Event] Malfunction or non-interoperability v
of free issue material.

[Definition of Compensation Event] A breach by the Tram Inspector of v
the Tram Inspector Agreement.

[Definition of Compensation Event] Suspension of the Works where v
not due to Infraco breach.

[Definition of Compensation Event] Carrying out of rescheduled tests v
or inspections where tie failed to attend the scheduled test.

[Definition of Compensation Event] Disruption to the Infraco Works v
caused by tie exercising its right of access at the Depot.

[Definition of Compensation Event] Compensation Event under the v
Tram Supply Agreement resulting from a Relief Event which causes a
3 month delay to the delivery of the Depot.

[Definition of Compensation Event] Failure of the SDS Provider to v
achieve Issue for Construction of any Design Package by the due
date (less LADs recoverable from the SDS Provider).

[Definition of Compensation Event] Operator actions under Clause v
17.34
[Definition of Compensation Event] Delay on Consent for Building v

Fixing Agreement

[Definition of Relief Event] Occurrence of any referable delay caused v
by orders or directions from tie's Representative in respect of the
removal of unsatisfactory work or materials

[49.1/49.3] Failure to remove materials and equipment at the correct v
time.

[Definition of Relief Event] Protestor Action against tie that last for v

less than 14 days or against any unconnected third party.

[Definition of Relief Event] Acts of terrorism. v

[Definition of Relief Event] UK strike, lockout, go-slow or industrial v

dispute affecting Infraco or Tramco workforce.

[Definition of Relief Event] Force Majeure Event. v

[Definition of Relief Event] Fire, explosion, lightning, tempest, flood v

(other than flood caused by bursting or overflowing of apparatus or
pipes), storm, ionising radiation, riot, civil commotion or earthquakes.

[Definition of Relief Event] Failure by any Utility to carry out works or v
provide services which they would ordinarily provide.

[Definition of Relief Event] Any accidental loss of or damage to a v
material part of the Infraco Works.

[Definition of Relief Event] Power failure or bursting or overflowing of 4
apparatus or pipes save where caused by the Infraco.

[64.2/65.2] Failure to notify tie within 20 Business Days of awareness v
of relief event/compensation event and to notify in the prescribed
manner.
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Risk : Relief Events (time) and Compensation Events (time Allocation

ANG/DrGOsis) Public | Private | Shared
Sector Sector
[64.8/65.9] Failure to identify long lead time works or enabling works; i

to manage interface with CEC, any Approval Body or third party; or to
identify instructions required from tie.

[64.9/65.10] Any other cause of delay not being a Relief Event or v
Compensation Event or caused by Infraco breach.

[80.14] Delay/costs due to a tie Change (save where the Infraco could v
have prevented the need for the tie change).

Risk : Payment and Measurement Allocation

Public Private | Shared
Sector Sector

[41.1] Failure to attend testing relevant to Milestone achievement. 4

[41.3] Failure to notify tie in relation to the achievement of a milestone v
(including a critical milestone).

[66] Payment of Contract Price. v

[66.6] Failure to submit all payment applications within 3 months of v
final account

[67/68] Submission of applications for payment within required v
timescales and provision of required information.

[67/68] Payment of Infraco applications for payment and certification v
of sums approved.

[67/68] Failure to adhere to requirement to procure collateral v
warranties prior to payment.

[69.1] Interest on Late Payment at Base Rate + 2%. v

[69.2] Set-off of amounts due to tie from the Infraco. v

[69.3] Failure to issue a notice of withholding within the prescribed v
time period.

[70.1] Payment of tax on any taxable supplies to tie. v

[70.2] Payment of VAT properly chargeable by the Infraco on the ¥
supply to tie of any goods/services under the Infraco Contract.

[70.3] Provision of support in relation to VAT disputes. v v
[70.5] Reimbursement of VAT element of reimbursement or v v
indemnification.

Risk : Warranties Allocation

Public Private | Shared
Sector Sector

[75] Breach of corporate warranties given to the best of each Infraco v
Member's knowledge, information and belief.

Risk : Required Insurances Allocation
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Public Private | Shared
Sector Sector

[76.1] Failure to obtain and maintain Required Insurances. v

[76.11/76.14] Failure to comply with the terms of the Required v
Insurances or OCIP Insurances.

[76.12] No availability of Required Insurances at commercially v
reasonable rates or maintenance of Required Insurances is at above
commercially reasonable rates.

[76.18] Excesses/deductibles under OCIP Insurances or Additional v
Insurances where not the fault of tie or the Infraco (during the
maintenance phase only up to Sectional Completion).

[76.16] Excesses/deductibles under OCIP Insurances or Additional v
Insurances where the fault of Infraco.

[76.17/19A] Excesses/deductibles under OCIP Insurances or v
Additional Insurances where the fault of tie or where tie has altered

the level.

[76.19] Failure to obtain and maintain OCIP Insurances v

[76.20] Failure to obtain and maintain Additional Insurances. v
[76.20] Failure to notify tie of claims under the Required Insurances or v

Additional Insurances.

[76.24] Unavailability of Additional Insurances at commercially v
reasonable rates.

Risk : Indemnities, liability and sole remedy Allocation

Public Private | Shared
Sector Sector

[49.2] Loss or damage to Infraco's Equipment, Temporary Works, v
goods or materials, Trams, engineers works vehicles, Spare Parts,
Special Tools, save for death, injury or damage to property caused by
tie or CEC.

[77.1] The Infraco to indemnify the Indemnified Parties from and v
against any and all claims, suits, losses, liabilites damages,
penalties, fines, forfeitures, and the costs and expenses incident
thereto (including without limitation any legal costs of defence) as a
result of the Infraco's negligence or breach of the Agreement.

[77.2] Death, injury or damage to property caused by tie or CEC. v

[77.4] Failure to indemnify Infraco against uninsured claims arising v

out of Infraco Works as unavoidable consequence of compliant

execution

[77.5] Failure to obtain approval from Network Rail v
[77.10] Indirect Losses. v v
[77.14] Payment of tonnage, royalties rent for stone, gravel, clay or v

other necessary materials.

[77.13] Failure to take any measure to ensure tie is not committing an v
offence where the Infraco has caused tie to commit an offence.
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Risk : Indemnities, liability and sole remedy Allocation

Public Private | Shared
Sector Sector

[77.15] Liability for Latent Defects up to 12 years from issue of the v
Reliability Certificate.

Risk : Changes Allocation

Public Private | Shared
Sector Sector

[79.2] Failure to maintain a change control register and provide a v
copy (and updates) to tie.

[80] tie Changes, Mandatory tie Changes and Notified Departures v

[80] Failure to comply with Estimate requirements and time limits v
[80.7] Failure to include attempt to minimise costs, need for, and v
impact of the tie Change

[80.8] Failure to demonstrate that it is appropriate to subcontract for v
the tie Change and obtain best value for money

[80.8] Failure to agree the Estimate v
[80.12] Refusal to implement tie change on grounds as set out. v

[80.13] Withdrawal of tie Notice of Change v

[80.14] Deemed withdrawal of a tie Change due to failure to issue tie v

Change Order within 28 days of agreement on Estimate.

[80.19] EoT or Costs if Infraco could have foreseen the need for or v
materially reduced the scope of the tie charge

[80.20/80.21] Failure by the Infraco to notify tie within set periods of v

matters which may constitute a tie Change.

[80.22] Requirement of Infraco to comply with Third Party v
Agreements outwith as set out in the Infraco Contract.

[81] Infraco Changes. v
[81.1] Failure to notify tie of matters which may constitute an Infraco v
Change.

[81.2.1] Reduction in Contract Price if Infraco Change results in lower v
costs.

[81.2.2] Increase in costs to Infraco if such increased costs result v
from an Infraco Change.

[81.3] Proposal of a change which might result in a saving of more v
than £20,000.

[81.4/82.6/83.5] Failure to update programme, pricing schedules, v
maintenance services performance plan and other Deliverables as

required.

[82.3] Failure to take reasonable steps to minimise the duration of v
any Small Works.

[82.4] Failure to carry out and complete any Small Works in v
accordance with Small Works Cost Notice.

[82.5] Payment of Small Works. v
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Risk : Changes Allocation

Public Private | Shared
Sector Sector

[83.2] Failure to take reasonable steps to minimise the duration of v
any Accommodation Works.

[83.3] Failure to carry out and complete any Accommodation Works in v
accordance with Accommodation Works Cost Notice.

[83.5] Payment of Accommodation Works. 4

[84] Time and cost implications of Qualifying Changes in Law (in v
excess of the thresholds).

[84.1/84.2] Agreement and discussion on effects and mitigation v v
measures relating to Qualifying Changes in Law.

[84.2] Failure to use all reasonable endeavours to minimise increase v
in costs, to mitigate effects and to implement changes in the most
cost effective manner.

[84.3] Extension of time and costs resulting from any Qualifying v
Change in Law.

[84.3] Failure to implement the change in all circumstances (except to v
the extent that such change is not necessary to implement the
Qualifying Change in Law)

[84.4.1] Payment in respect of Qualifying Changes in Law which v
exceed in aggregate £150,000.

[84.4.2] Where the limit of £150,000 in aggregate has been v
exceeded, payment in respect of SDS Qualifying Changes in Law
which exceed in aggregate £15,000 in respect of each and every
event.

[84.4.3], Where the limit of £150,000 in aggregate has been v
exceeded, payment in respect of Tram Supply Qualifying Changes in
Law which exceed in aggregate £30,000 in respect of each and every
event.

[84.4.4] Payment for 5 years following Service Commencement in ¥
respect of Tram Maintenance Qualifying Changes which exceed in
aggregate £15,000 in respect of each and every event up to an
aggregate of £150,000 and thereafter to be treated as a Mandatory

tie Change..

[84.4] Payments in respect of Qualifying Changes in Law within the v
thresholds.

[84.5/84.10] General Change In Law, subject to Infraco's entitlement W

to benchmark after 3 years following Service Commencement and
thereafter once in any 3 year period.

[85.1] The cost of any Phase 1b option. ¥

[86.2] Failure to provide the services as requested by tie in relation to v
any Network Expansion.

[86.2] The cost of Infraco providing services in relation to any Network v
Expansions.
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Risk : Termination Allocation

Public Private | Shared
Sector Sector

[87] Suspension of Work (unless necessary by reason of default on v
the part of Infraco and for health and safety reasons) for more than 6
months.

[88] Termination on tie Default: agreement terminates 30 days after v

tie receives Infraco notice specifying default. tie has 30 days to
rectify, if capable of rectification.

[tie Default definition] v

e Failure to pay an amount in excess of £250,000 for more than
30 days following the final date for payment;

e Dbreach of tie's material obligations frustrating or making it
impossible for Infraco to perform for continuous period of 45
Business Days;

« tie Insolvency Event;
« tie breach of assignation provisions; and

e Change in Law make Infraco Works impossible or illegal.

[88.5] Failure to remove Infraco Equipment following termination. v

[88.8] tie Default termination payments: all works carried out as
valued; prelims; supplies/materials committed under contract;
demobilisation costs; subcontractor breakage costs; loss of profit; in
respect of termination after Service Commencement an amount
representing one month's maintenance payment.

[88.9] Suspension of works for non-payment by tie or CEC in
accordance with the CEC Guarantee.

[89] Voluntary Termination by tie following three years after the issue 4 v
of the Certificate of Service Commencement and equivalent payment
provisions to termination for tie Default.

[90] Termination due to Infraco default unless a rectification plan is v
agreed and adhered to in respect of rectifiable defaults.

[Infraco default definition]
« Infraco Insolvency Event (rectifiable); v

+ |Infraco breach of an obligation under the Infraco Contract v
which materially and adversely affects the Infraco Works
(rectifiable);

« Infraco does not confirm its acceptance of an increase in 4
LADs cap;

e Infraco’s unremedied failure to take out and maintain the v
Required Insurances;

« failure to achieve Sectional Completion Date or the Service v
Commencement Date on or before the date falling 12 months
after the Planned Service Commencement Date or Planned
Sectional Completion Date except as a result of a
Compensation Event, Relief Event, Force Majeure Event, tie
Change, Accommodation Works Change, Change in Law or
Suspension;
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Risk : Termination Allocation

Public Private | Shared
Sector Sector

e change in legal status or control of the Infraco which is v
materially prejudicial to carrying out and completing the
Infraco Works (rectifiable);

e |Infraco's failure to commence Works within 90 days of v
Commencement Date;

+ |Infraco's suspension of works without cause for 15 Business v
Days after receipt of a written notice to proceed;

¢ the issue of 4 or more Underperformance Warning Notices in
any 12 month period; and

[91] Termination for Force Majeure (payments to be made as per tie v v
Default).
[92] Termination if Infraco or Sub-Contractor commits a Prohibited Act v

(payments to mirror Infraco Default payments).

[93] Infraco's persistent breach of its obligations, save for termination v
of sub-contractors and wipe clean.

Risk : Miscellaneous Allocation

Public Private | Shared
Sector Sector

[50.3] Compliance with CDM responsibilities. v
[51.1] Failure to report accidents to tie and HSE or ORR as v
appropriate.

[51.2] Failure to liaise with the Emergency Services. v

[58] TUPE responsibilities. v v

[58.9] Costs of compliance with TUPE provisions. v

[59.5] Reasonable and demonstrable costs arising from a step-in for v

Health and Safety and Environmental reason or from Infraco taking
actions as required under the Step-In provisions.

[71.2] Employment related and land fill tax fluctuations where tie is v
informed of such increase within 3 months.

[71.2] Tax fluctuations where tie is not informed of such increase v
within 3 months.

[72] Failure to provide and to procure that sub-contractors provide v
details of labour as requested by tie.

[73] Failure to secure continuous improvement in the Infraco Works v
and to provide reasonable assistance to tie in respect of best value
performance and improvement including the preparation of an Annual
Service Report.

[94.4] Failure to return the Deliverables and any information following v
termination or expiry.
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Risk : Miscellaneous Allocation

Public Private | Shared
Sector Sector

[95] Failure to provide the Handback Package, to secure continuity in v
services and assist in the handover following termination.

[96] Failure to carry out maintenance to required standard

[96.4.3] Failure to provide defects rectification bond

[98] Unauthorised Assignation. v

S N B N BN

[100.1] Creation of Security Interest over the ETN, the Assets or the
Infraco Contract.

<

[100.2] Disposal of any right in any Asset if doing so has a material
adverse effect on the ETN or the rights of CEC in such Assets.

[101] Unauthorised disclosure of and inadequate safeguarding of v v
confidential information.

[101.7] Breach of terms of ministerial guidance in relation to FOISA. v

[101.7] Failure to provide to tie assistance in compliance with FOISA v
obligations.

[102.2] Failure to properly assign IPR or grant appropriate licences to v
tie.

[102.9] Failure to use reasonable endeavours to procure licences of
Third Party Software and commercially available software for tie.

[102.10] Failure to ensure back up and storage of Deliverables in
accordance with Good Industry Practice.

[102.12] Failure to provide source code, object code and
documentation in relation to Third Party Software to tie.

[102.14] Failure to ensure auditable records and specifications are v
developed in relation to Infraco Software and that its design and
development to industry standard so that a qualified person could
verify its performance in relation to equipment and functional
requirements.

[102.15] Failure to provide coding and ancillary programs to generate v
code in relation to the Infraco Software.

[102.16] Failure to place and the cost of placing source code of the v
Infraco Software in escrow.

[102.17/102.18] Failure to create, maintain, report on, update, hand v
over and allow access to the Technical Library.

[103] Breach of data controller obligations and other prescribed
obligations in relation to personal data.

[104.1-104.2] Failure to keep all Deliverables, invoices, timesheets v
and expense claims in accordance with Good Industry Practice and in
good order and to make the same available for inspection.

[104.3-104.5] Failure to provide further information as requested by v
tie, to comply with storage, usage or processing requests or to
provide required assistance.

[104.6] Failure to provide information to the Infraco to allow it to v
perform its obligations under the Infraco Contract.
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Risk : Miscellaneous Allocation
Public Private | Shared
Sector | Sector

[105] Failure to operate, audit, review and comply with the HSQE v

system.

[105.3] Defect in the Infraco Works caused by non-compliance of a v

Deliverable with the HSQE System.

[107] Failure to do any act or execute any document to give effect to v v

the Infraco Contract.

[110] Acting as tie's agent where not authorised to do so. v

[115] Unlawful discrimination. v

[118] Failure to act reasonably when exercising discretion. v

[119] Failure to mitigate losses. v v

[17] Failure to arrange interface with operator. A

Risk : Dispute Resolution Allocation
Public Private | Shared
Sector | Sector

Failure to proceed with process after 90 day warning notice v
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18 March 2008

Dear Ms Lindsay,

EDINBURGH TRAM NETWORK ("ETN")
DRAFT CONTRACT SUITE AS AT 13 MARCH 2008

We write to update you on our report yesterday. In our letter, we commented on three
areas where we identified the need for further evidence that tie has advanced its
negotiation with the BBS Consortium to a stage consistent with level of stability and
clarity we would expect the ETN contract documentation suite to have reached at

notification of intent to award.

As you are aware, there have been intensive

discussions on all aspects of this matter during the last week.

) 2

CORE INFRACO AND TRAMCO CONTRACT TERMS

There has been measured progress in closing out the core provisions, despite
extreme time pressure and interruption for detailed commercial discussion.
tie has achieved a level of closure and agreement which will support the
notification of intent to award letters being dispatched today.

EMPLOYERS REQUIREMENTS

We reported yesterday that work was outstanding in relation to this key
contract schedule. We are instructed by tie that both SDS Provider and BBS
Consortium are content that the document is now in acceptable form and
detail to be used as a contractual scope. Our reservations as to risk emanating
from the Employers' Requirements because of deficiency in precision, clarity
and link with the core contract provisions have moved now to a level where
we do not consider this an obstacle any longer to tie committing to a contract
award by end of March.

FURTHER TASKS

tie has also indicated to us that receipt of the final Infraco Proposals, an
agreed project master programme and the execution of the Network Rail APA
are all confirmed.

DLA Piper Scotland LLP
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Edinburgh

EH1 2AA
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-?;*% Gill Lindsay
18 March 2008

. DLA PIPER

We are instructed that the agreed treatment of NR immunisation has been
completed and base line scope, price and programme is agreed for Phase 1b
and the mechanism for adjustment on exercise of this option will be included
in the relevant Infraco Contract Schedule. We understand that tie will
confirm settled pricing for all major fixed price elements of the Infraco
Contract. If tie has achieved these objections and BBS has been able to
confirm its commitment to abide by these positions, tie should have every
confidence in closing the contract suite efficiently, commencing with the
issue of notification of intention to award today. We would stress that full
cooperation of the BBS Consortium on this objective is essential.

Four days of difficult negotiations surrounding the nature of the contractual
indemnities provided by BBS Consortium and their interrelationship with the
OCIP insurance tie has purchased took place after the BBS Consortium
unexpectedly raised an entirely new issue regarding their corporate policy not
to accept any liability with regard to uninsured third party economic
consequential loss.

We have briefed you regarding the detailed contractual provisions to which
BBS had already committed and why this was a totally unexpected position,
seemingly adopted by Siemens (Germany), obliging Bilfinger Berger to
follow suit.

The outcome as regards the commercial position, risk allocation and
insurance cover has, we believe, now been adequately analysed and explained
to us and to yourself by tie and their insurance broker. These matters are
ones of fact and risk projection, as opposed to fundamental legal or
contractual issues.

The net effect with the draft Infraco Contract provisions is that:

e subject to bullet 2 below, a clause will require adding to state that BBS
will not be liable for uninsured consequential economic loss arising from
third party claims. This is of course an adjustment to BBS previous
preferred bidder position.

e a clause will require adding to set out the final commercial arrangement
settled by tie (we expect today) regarding BBS's provision of a risk
reserve available to tie should any third party liability for economic loss
eventuate which is not insured under OCIP. This is beneficial
commercially to tie/CEC.

e aclause will require adding to clarnify that BBS will not be liable for any
claims which arise as an unavoidable consequence of the Infraco Works
(where BBS are in full compliance with their obligations). Here,
insurance will protect tie/CEC interests, as will the statutory powers
under the Tram Acts. This is not a change to the previous contractual
position.
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5.

\ DLA PIPER

PROCUREMENT RISK

We explained our views on procurement risk in section 10 of our earlier
letter. The document provided to us by tie (referred to in section 10 of our
letter) has been updated by the tie Project Director. We have examined this
and its explanation on how specifically the BBS Consortium price has moved
since preferred bidder appointment. tie has a detailed and cogent story and
this is an important piece of tie's armour against challenge. It will
undoubtedly be tested by Tramlines in their requested debrief session.
Presented carefully, tie's explanation should reduce the risk of the losing
Infraco bidder sensing any weakness to exploit. We understand from tie the
losing tram supplier bidder was by some distance more expensive, so that
CAF's selection and confirmation as winning party can be robustly justified
on pricing grounds alone.

In the round, we do not consider that the issues referred to in 4 above
materially alter analysis of procurement risk, though the adjustment is to
accommodate BBS's position. The losing preferred bidder approached third
party liability issues with similar caution and both stances are conditioned by
contractor experience (real and anecdotal) on other operational UK tram
schemes.

Yours faithfully

oL Aper Sccthad

DLA PIPER SCOTLAND LLP

cc Graeme Bissett, tie Limited Strategic Planning Director

Gill Lindsay
Continuation 3
18 March 2008
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EDINBURGH TRAM NETWORK

SEE
=

CONTRACTUAL ALLOCATION OF RISKS IN THE INFRACO CONTRACT

As at 14 May 2008

Risk : General Obligations Clauses

Allocation

Public
Sector

Private | Shared
Sector

[2.2] Failure to serve notice to propose extension no later than 180
days prior to expiry date.

v

[3.56] Termination by either party due to failure to satisfy a CP within 3
months of Effective Date which is not waived.

v

[4.4/7 4] Discrepancies, errors or amissions in or between the Infraco
Proposals and the Employers Requirements.

[4.5] Failure to bring discrepancies or requirements for further
information in relation to documents to the attention of tie's
Representative.

[6.1/6.3] Failure to cooperate in order to facilitate carrying out the
Infraco Works,

[6.3.1] Failure to approach all Permitted Variations on a collaborative
and Open Book Basis.

[6.3.2 Failure to use reasonable endeavours to avoid unnecessary
complaints, disputes and claims against the other Party.

[6.3.3] Failure to comply with Dispute Resolution Procedure in relation
to any such complaints, disputes and claims with or against the other
Party.

[6.3.4] Interference with the rights of the other Party in performing its
obligations under the Infraco Contract, or in any other way hindering
or preventing the other Party from performing those obligations or
from enjoying the benefits of its rights.

[6.3.5] Failure to take reasonable steps to mitigate any foreseeable
losses and liabilities of the other Party which are likely to arise out of
any failure by the non complying party to take the steps listed in 6.3.2
to 6.3.4 above.

[6.3.6] Failure to take reasonable steps to manage, minimise and
mitigate all costs.

[6.5] Failure of senior representatives to meet quarterly to discuss
proposals to minimise cost and optimise quality or to discuss matters
which may adversely affect the [nfraco Works, the ETN, CEC or the
performance of the Infraco Contract.

[6.8] Faiture to procure the attendance of any of the Infraco Parties as
required by tie at the quarterly meetings describe in 6.5 above; failure
to invite tie to Tram Supply and/or Tram Maintainer meetings.
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Risk : General Obligations Clauses

Aliocation -

Public
Sector

Private | Shared
Sector

6.9 Failure to notify tie of demand on performance surety of Tram
Supplier and/or Tram Maintainer held by Infraco

v

[5] Failure to adequately inspect the Site and to satisfy and take
account of the following:

- the ground conditions on the Site (subject to Clause 22),

- all relevant safety requirements and environmental matters;
- the form and nature of the Site;

- the nature of the materials to be excavated:;

- the extent and nature and difficulty of the work and materials
necessary for the completion of the Infraco Works;

- the quality of any existing structures which will form part of, be
adjacent to or be associated with the ETN;

- risk of injury or damage to property adjacent to the Site and to
occupiers of such property;

- possibility of interference from parties other than tie;

- the precautions, times and methods of working necessary to comply
with the Code of Construction Practice and Code of Maintenance
Practice and, in accordance with Good Industry Practice to minimise
and nuisance or interference;

- use by third parties of land being part of or adjacent to the ETN;
- means of communication with and restrictions of access to the Site;
- accommodation required by Infraco;

- generally fo obtain all necessary information as to risks,
contingencies and other circumstances influencing or affecting the
Infraco Works.

v

[7.1] Failure to perform the Infraco Works fully and faithfully in
accordance with the Infraco Contract.

Failure fo carry out the works:

« [7.2] using a reasonable level of professional skill, care and
diligence to be expected of a properly qualified and
competent professional contractor experienced in carrying out
works and services of a similar nature to the Infraco Works;

¢ [7.3.1] in accordance with the Infraco Contract;

= [7.3.2] so as to enable the ETN to be designed, constructed,
installed, tested and commissioned, and thereafter operated
and maintained;

« [7.3.3] in accordance with the Infraco's quality management
system and plans;

v v
{design)

1\

s [7.3.4] in compliance with the Employer's Requirements;
e [7.3.5] in compliance with the Infraco's Proposals;
s [7.3.6] in accordance with tie and CEC policies;

* [7.3.7]in accordance with the Code of Construction Practice;

NN NN
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Risk : General Obligations Clauses SR | . Allocation :
o ¥ e ek Sty Public | Private | Shared
Sector | Sector

+ [7.3.8] in accordance with the Code of Maintenance Practice; v
e [7.3.9]in compliance with the Tram Legislation; i
e [7.3.10] in compliance with applicable Laws, Land Consents v

and Consents:

e [7.3.11] using reasonably practicable means to ensure v
impacts are no worse than residual impacts as identified in
the Environmental Statements;

e [7.3.12] in compliance with environmental regulations and v
requirements;
e [7.3.13] in accordance with Good Industry Practice; v
« [7.3.14] to ensure that the design of the ETN is buildable; v
« [7.3.15] to provide assistance to tie in ensuring best value; v
o {7.3.16] to not wilfully detract from image of tie, TEL, CEC, v
the Scottish Ministers, Transport Scotland or the ETN;
v

o [7.3.17] in accordance with OGC's "Excellence in
Construction" initiative;

o [7.3.18] to ensure sustainability of the ETN in relation to &
energy consumption and the supply of materials from
sustainable resources;

* [7.3.19] in a manner not likely to be injurious to persons or .
property;

e [7.3.20] using Key Personnel, v
[7.5.1] Failure to use reasonable endeavours to maximise v
construction productivity by reference to international best practice.
[7.5.2] Failure to use reasonable endeavours to minimise disruption fo v
the city of Edinburgh.
[7.5.3] Failure to use reasonable endeavours to maintain safety and v
minimise the potential for accidents and safeguard the Infraco Works.
[7.5.4] Failure to use reasonable endeavours to safeguard the v v
efficiency in the obtaining of Consents. (design)
[7.5.5] Failure to use reasonable endeavours to minimise costs. v
[7.6] Failure to keep itself fully informed about current professional v
and technical standards and about all matters relating to, or which
might have a bearing on, the Infraco Works.
[7.8] Failure to fully understand the scope and extent of requirements v
and sufficiency of information to complete the Infraco Works.
[7.9-7.10] Content, completeness, currency, accuracy or fithess for v
any purpose of Background [nformation supplied by tie or any of its
stakeholders, subject to fraudulent statements or fraudulent provision
of information by tie.
[7.11] Failure to limise with any party, as required, to produce v
information required so that the Infraco Works can be progressed
properly, according to Programme and in accordance with the Infraco
Contract.
AF/NH/310289/15/UKM/19509136.1 X 3
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Risk : General Obligations Clauses

' Allocation

Public Private | Shared
_ . : _ i Sector | Sector
[7.12] Failure to liaise with regard to material fypes, methods and v
programmes, cost effectiveness and temporary works in respect of
any Permitted Variation.
[7.13] Failure to provide all labour, goods, materials, Infraco's 4
Equipment, Temporary Works, transport to and from the Site and
everything else of a temporary or permanent nature required in
respect of the Infraco Works which is either required in the Infraco
Contract or which could have reasonably been foreseen by an
experienced contractor.
[7.14] Failure to ensure the adequacy, stability and safety of all site v
operations and methods of construction.
[7.15] Use or specification for use of any materials which are known fo v
be deleterious or contravene any relevant standard or code of
practice (including Ove Arup & Partners guidance or Good Industry
Practice)
[7.16] Use of or installation on the Edinburgh Tram Network of v
materials which are not in accordance with the Employer's
Requirements on the date of such use or installation.
[7.17] Failure to notify tie of any ground, geophysical or other surveys v
which the Infraco intends to carry out.
[7.18] Failure to notify tie of any Abortive Work. v
[26.17] Failure of the Infraco, Key Personnel, staff and Infraco Parties v
to comply with all regulatory requirements and tie's Drug and Alcohol
Policy.
Risk : System Integration .. .0 oo etk aAlloeakion. il o
B lsid g Ny T Public | Private | Shared
. : Sector | Sector
Failure to implement;
"« [81.1] work to define sub-system performance and v
demonstrate that the System Availability Target can be met;
+ [8.1.2] management of technical interfaces including system v
wide issues such as electro-magnetic compatibility and stray
current protection, noise, vibration and wheel/rail interface;
s [8.1.3] test management, including the preparation of method v
statements, test scripts, the setting of pass/fail criteria, and
analysis;
* [8.1.4] alignment of operations and maintenance procedures, v
s [8.1.5] system activation; v
» [8.1.6] safety assurances and the Case for Safety; v
+ [8.1.7] a requirements traceability matrix. v
[8.2] Failure to ensure that Trams and engineers works vehicles are v
fully integrated with the Infraco Works.
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Risk : System Integration Allocation

Public Private | Shared
Sector Sector

[8.3] Failure to carry out all of the system integration activities v
described in the Empioyer's Requirements and Infraco's Proposals.

[8.4] Failure to liaise with the Operator and tie in respect of system v
operation and related design, Systems Acceptance Tests and
operational defects.

[8.5] Failure to ensure that design is compatible with system v
integration throughout the Term.

[8.6] Failure to manage configuration control of the ETN. v
[8.7] Failure to procure that the Tram Supplier complies with specific v

obligations (mock up, testing, safety etc).

Risk : Infrastructure and Equipment Allocation

Public Private | Shared
Sector Sector

[S.1] Failure to pay the Infraco resulting in the title in all materials, v
goods and eguipment not transferring to CEC.

[9.1] Failure to transfer title to CEC in all materials, goods, and v
equipment intended to form part of the ETN.

[9.1] Failure to deliver or install materials following advance payment v
including risk of insolvency of suppliers.

[9.2/9.3/9.4] Failure to clearly identify, separate and label project v
assets as the property of CEC, whether on site or off site. Failure to
include such provisions in sub-contracts.

[9.5] Failure to procure that CEC pursues claims against suppliers of v
defective or faulty materials which have vested in CEC and to
reimburse Infraco of all costs recovered.

[9.6/9.7.1] Failure to procure that the Tram Supplier transfers title to v
CEC in the Trams (free from all Security Interests) or Tram Related
Equipment.

[9.8] Compatibility of all infrastructure, equipment and systems and v
fithess for purpose (as defined complaint with the Employer's
Requirements), excluding items free issued to the Infraco by tie.

[9.9/9.10] Euro Compliance of equipment, excluding items free issued v

to the Infraco by tie.

[9.11] Malfunction, non-operability, late delivery, removal or v

replacement of free issue fare collection equipment.

[9.12] Failure to make the Trams and any materials (in which title has v

passed fo tie or CEC) available to the Infraco for performance of its

obligations.
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Risk: Performance Secunty Package Bonds, Guarantees and .

Allocation

Collateral Warranties Public Private | Shared
Sector | Sector

Failure to provide and responsibility to replace if credit rating drops:

Parent Company Guarantees v

Bonds (Performance Bond, Retentton Bond, defects reciification v

bond)

Collateral Warranties (to third parties and to CEC and TEL)CEC

Guarantee (of payment only) v

Advance Payment Bond (Trams)

CEC Guarantee {of payment only) v

Risk : Deliverables Allocation

PR Public | Private | Shared

Sector | Sector

[10.1] Failure to prepare Deliverables in accordance with the Infraco v

Contract and Programme.

[10.2] Failure to submit any Deliverables associated with any v

Permitted Variations to tie's Representative for review pursuant to the

Review Procedure.

[10.3] Failure to allow tie's Representative reasonable opportunity te v

review any Deliverable at any stage of development.

[10.4] Failure to provide Deliverabies in format required for tie v

extranet and failure to establish/maintain such an extranet.

[10.5/10.6] Failure to prepare a Submittal Programme which meets o

the Programme and submit same to tie and advise of revisions.

[10.6/10.7] Failure to comply with the Submittal Programme v

timescales

[10.7] Introduction of alternative Submittal Programme where tie v

cannot comply with the original programme (not arising from Infraco

default).

[10.8] Failure to give due consideration to tie or tie's Representative ¥

at a meeting called by tie or tie's Representative to discuss the

development of a Deliverable and failure to submit a report detailing

such discussions.

[10.9] Amendment to a Deliverable where such Deliverable does not v

meet the requirements of the Infraco Contract.

[10.9] Amendment to a Deliverable where such Deliverable does not v v

meet the requirements of any "Approval Bodies".

[10.10] Failure to provide Deliverables in accordance with the Infraco v v

Contract. (design)

[10.11] Provision of further Deliverables as requested by tie. v

AFINH/310299/16/UKM{19509136.1 8
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Risk : Deliverables . : Wiz s 2 ~ Allocation

Public Private | Shared
Sector Sector

[10.12/10.13] Risks from conflicts, ambiguities, discrepancies, errors v
or omissions in or between Deliverables and proposing and carrying
out resolution.

[10.14] Failure to ensure the Deliverables comply with document v
control requirements.
[10.15/10.16] Establishment, staffing and making available for tie's v

inspection of an office to store record of performance of the Infraco
Works, drawings for construction, all specifications, all transactions
entered into in relation to Permitted Variations and claims for
additional costs or expenses.

[54.4/54.5] Failure to write up, maintain and store Technical Records v
in respect of Maintenance Services or in a format reasonably
specified by tie.

[564.6] Maintenance, security, bugs etc in relation to the Infraco's v
computer systems and equipment

Risk : Novation and Other Key Interfaces : o Allocation

Public Private | Shared
Sector Sector

[11.1] Failure of the Infraco to execute the novation agreements. v

[11.1] Failure of tie to create the novation agreement and procure the v
execution of the same by SDS Provider.

[11.2.1] Failure of the Infraco to procure and provide to tie a collateral v
warranty from the SDS Provider.

[11.3] Failure to procure that the SDS Provider carries out and v
completes the SDS Services.

[11.4] Management of the performance of the SDS Services and v
resultant liability.

[11.5] Amendment of the SDS Agreement. v v

[11.6] Failure to procure the attendance of the SDS Provider at any v
meeting in refation to the Infraco Works.

[11.7] Failure to procure performance of additional services required v
from the SDS Provider following a request from tie.

[11.7] Requirement for additional services from SDS. v

[11.8] Termination of the SDS Agreement without the consent of tie. v

[11.9] Failure, if required by tie, on termination or expiry of the Infraco v
Contract to novate, assign or otherwise transfer the SDS Agreement
to tie, the Scottish Ministers, TEL, CEC, Transport Scotland or their
successors with no worse financial standing than tie or to any other
person whose obligations are unconditionally guaranteed under the
SDS Agreement by such a person.

[11.9] Failure to assist in obtaining a collateral warranty from SDS v
where novation, assignation or other fransfer has taken place.
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Risk : Novation and Other Key Interfaces £

" Allocation

| Public

| Sector

Private | Shared
Sector

[12.A] Failure to enter into a novation agreement with tie and the
Tram Supplier.

v

[12.1] Failure to procure that the Tram Supplier enters into a collateral
warranty in favour of tie and to deliver same to tie.

[12.2] Failure to procure that the Tram Supplier carries out and
completes the Tram Supply Obligations in accordance with the Tram
Supply Agreement.

[12.3] Management of the performance of the Tram Supply
Obligations and resultant liability.

[12.4] Amendment to the Tram Supply Agreement (including the Tram
Supply Obligations).

[12.5] Failure to procure the attendance of the Tram Supplier at any
meeting in relation to the Infraco Works

[12.6] Failure to use reasonable endeavours to procure supply of
additional Trams, spare parts and services following a request from
tie.

[12.6] The requirement for additional Tram Supply services.

[12.7-12.14] Termination of Tram Supplier or rectification of iis
defective performance.

[12.15] Fazilure, if required by tie, on termination or expiry of the
Infraco Contract {o novate, assign or otherwise transfer the Tram
Supply Agreement to tie, the Operator, the Scottish Ministers, TEL,
CEC, Transport Scotland or their successors with no worse financial
standing than tie or to any other person wheose obligations are
unconditionally guaranteed under the Tram Supply Agreement by
such a person.

[12.15] Failure to assist in obtaining a collateral warranty from Tram
Supplier where novation, assignation or other transfer has taken
place.

[13.1] Failure to enter into a novation agreement with tie and the Tram
Maintainer.

[13.2] Failure to procure that the Tram Maintainer enters into a
collateral warranty in favour of tie.

[13.3] Failure to procure that the Tram Maintainer carries out and
completes the Tram Maintenance Services in accordance with the
Tram Maintenance Agreement.

[13.4] Management of the performance of the Tram Maintenance
Services and resultant liability. :

[13.5] Amendment of the Tram Maintenance Agreement.

[13.6] Failure to procure the attendance of the Tram Maintainer at any
meeting in relation to the Infraco Works.

[13.7]} Failure to use reasonable endeavours to procure that the Tram
Maintainer shall supply any additional spare parts and/or perform any
additional services which are required by tie in respect of the ETN.
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Risk : Novation and Other Key Interfaces ' . Allocation .

Public Private | Shared
Sector Sector

[13.8-13.16] Termination of Tram Maintainer or rectification of its v v
defective performance.

[13.16] Failure, if required by tie, on termination or expiry of the ¥
Infraco Contract to novate, assign or otherwise transfer the Tram
Supply Agreement to tie, the Operator, the Scoftish Ministers, TEL,
CEC, Transport Scotland or their successors with no worse financial
standing than tie or to any other person whose obligations are
unconditionally guaranteed under the Tram Supply Agreement by
such a person.

[13.16] Failure to assist in obtaining a collateral warranty from Tram v

Maintainer where novation, assignation or other transfer has taken

place.

[14.1] Failure to carry out and complete tie's Obligations (as defined v

in Schedule Part 26).

[15] Establishment of Local Codes of Construction Practice, v

identification and settlement of issues and resultant delay or

disruption.

[156.1] Provision of assistance and method statements in relation to v

Local Codes of Construction Practice.

[16.2] Risks arising through the Asset Protection Agreement. ¥ (to
cap)

Risk : Operator Interface -' Allocation

Public Private | Shared
Sector Sector

[17.2] Occurrence and costs to the Infraco of an Operator Event to the v
extent the Infraco has not materially contributed to such event.

[17.3/17.4/17.7] Failure to mitigate (at reasonable inconvenience and v
cost), notify tie of or maintain reports of an Operator Event or matters
which may precede an Operator Event.

[17.5] Arranging meeting and obtaining Operator's cooperation with o
agreed corrective measures following an Operator Event.

[17.8] Failure to, from the date of the Agreement, take into account v
comments of the Operator when refining Design and failure to deliver
Infraco comments on functional and maintainability issues to tie and
the Operator.

[17.8] Obstruction of the Operator in respect the Operator v
Maintenance Plan and Maintenance Services .

[17.9] Obstruction by the Operator of the Infraco in respect of the v
Maintenance Services.

[17.10] Failure to observe the Operator's Representative's v
instructions.
[17.11-13] Failure to notify and co-operate with tie and the Operator v

and minimise the adverse consequences of Operator Maintenance,
Maintenance Services and any planned or unplanned works or
activities, including support in providing alternative transport and
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Risk : Operator Interface

‘Allocation

Public
Sector

Private | Shared
Sector

notifying passengers.

[17.12/13] Failure to notify passengers of disruption.

v

[17.14-17.17] Failure to comment, respond with set timescales,
provide a report on and carry out modifications as a result of a
DPOFA Change.

[17.14 - 17.17] Variation to DPOFA which adversely affects Infraco's
performance.

[17.18.1] Failure to provide a representative for the Project Safety
Certification Committee.

[17.18.2.1/561.2] Failure to liaise with the Independent Competent
Person, HMRI and the Emergency Services.

[17.18.2.2] Failure to develop and implement the Infraco Safety
Management System.

[17.19] Failure to give access to the Infraco Safety Management
System,

[17.20/17.21] Failure to complete safety and service readiness
verification each morning, to certify this to tie and the Operator and to
rectify where the system is not ready.

[17.22] Failure to liaise effectively with the Operator in the co-
ordination of health and safety issues at the Depot.

[17.23] Failure to give the Operator and tie a minimum of one month's
notice of any planned lifecycle maintenance forming part of the
Maintenance Services to be carried out on any part of the ETN and to
give subsequent notices.

[17.24] Failure to provide tie and the Operator with a combined
maintenance plan not less than & months prior to the Planned Service
Commencement Date, subject to supply to the Infraco of the Operator
Maintenance Plan 12 months prior to the Planned Service
Commencement Date.

[17.25-17.27] Failure to provide technical advice and information to
the Operator during normal working hours; failure to provide
reasonable works/site access to Operator and tie; interference with
Operator mobilisation.

[17.27/17.28] Interference with Infraco while on Site; failure to comply
with safety procedures on site; damage to the Infraco Works caused
by the Operator or tie (unless fair wear and tear or due fo operations
in accordance with the Operations and Maintenance Manual).

[17.28] Failure to work closely and effectively with the Operator to
complete the System Acceptance Tests and related obligations on
testing and commissioning.

[17.31] Failure of the Infraco to work collaboratively with the Operator
and failure of the Operator to work collaboratively with the Infraco to:

s [17.31.1] maximise productivity during the Infraco Works and
minimise disruption for the public and third parties;

e [17.31.2] ensure the delivery of complete system integration;

s [17.3.3] satisfy levels of technical systems availability;

AF/NH/310299/16/UKM/195609136.1
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Risk : Operator interface . Allocation
B i Public { Private | Shared
; Sector | Sector
e [17.31.4] minimise and give the best advance notice of v ¥
interruption to Transport Services;
e [17.31.5] not hinder proper performance of the Project v v
Development Services, Project Operations and obligations
under the Infraco Contract;
e [17.31.8] support adherence to timetables and the v v
Programme;
o [17.31.7] report prompily any proposed change permitted v 4
under the DPOFA or the Infraco Contract and related
mitigation;
» [17.31.8] use reasonable endeavours to minimise likelihood of v v
interface disputes.
[17.32 and 17.34] Claims against tie by the Operator pursuant to 4
DPOFA due to Infraco breach, save to the extent contributed to by tie
or the Operator.
[17.33] Liaison between the Operator and Infraco. v v
Risk : Land Issues and Consents Allocation
Public Private | Shared
Sector Sector
[18.1/18.18/18.20/18.21/18.22] Failure to provide appropriate licence v
and the necessary Land Consents fo enter and remain upon the
Permanent Land or withdrawal, denial, refusal or delay of granting
Infraco access that is undisputed by tie.
[18.2/18.19] Encroachment, design or construction of ETN on any v
land outside of the Permanent Land and Temporary Sites without the
consent of tie.
[18.3/18.6/18.17] Breach of a Land Consent due to breach of the v
agreement or wilful act or omission or the use of Temporary Sites
outside that specified in the Acts.
[18.4] Failure to give tie not less than 40 days' notice where access is v
required fo any Temporary Site for the purposes of carrying out the
Infraco Waorks.
[18.5] Failure to provide access to the Temporary Sites following 40 v
days' notice having been given by the Infraco.
[18.7/18.8] Failure to minimise period of possession of Temporary v
Site, or failure to quit occupation of such Temporary Site after 28 days
(3 months where a Site Office has been established) following the
completion of the Infraco Works to such Temporary Site.
[18.9] Failure to give notice of the vacation of a Temporary Site. v
[18.10] Faiture to remove all temporary works from a Temporary Site v
and restore the land to the reasonabie satisfaction of the land owner.
[18.10.1] Demolition of a building or any part thereof without the v
consent of tie.

AFINH/310299/15/UKM/19509136.1
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Risk : Land Issues and Consents .

Allocation

| Public

Sector

Private | Shared
Sector

[18.10.2] Failure to provide tie with sufficient evidence {including a
detailed record of the condition of the land both before and after the
occupation of the Temporary Site) to show that restoration obligations
have been complied with.

v

[18.11] Compliance with the obligations that have been flowed down
into the Infraco Contract from the Third Party Agreements when in
occupation of the Permanent Land or any Temporary Sites.

[18.12] Failure to provide notice of temporary possession for
maintenance purposes, excluding where any Building Fixing
Agreement contains a right for the Infraco to enter onto any land.

[18.13] Failure to give possession of land for maintenance purposes
under section 27(1) of the Tram Acts.

[18.14.1] Breach of requirement to be in possession of land less than
20m away from Infraco Works.

[18.14.2] Possession of land which is not reasonably required for or in
connection with the Maintenance Services.

[18.14.3] Breach of requirement to avoid possession of houses or
gardens.

[18.14.3] Breach of requirement to avoid possession of occupied
buildings.

{18.15/18.21] Provision of additional access, land, rights, facilities
and/or Land Consents which are required by the Infraco cutside the
Permanent and Temporary Land.

[18.16] Failure to use reasonable endeavours to provide assistance to
tie in the provision and amendment of Land Consents.

[18.17A - 18.17C] Breach of obligations flowed down to the Infraco
Contract from the Third Party Agreements or puiting tie or CEC in
breach of such agreements.

[18.17A - 18.17C] Taking steps to ensure tie or CEC is not in breach
of obligations which have not been flowed down fo the Infraco
Contract from the Third Party Agreements disclosed to the Infraco -
subject to test of reasonably foreseeability by an experienced
contractor executing works of a similar nature in a similar
environment.

[19.1]

Failure to obtain and maintain all TTROs (except after Service
Commencement}, TROs and tie Consents

[19.2] Failure to provide required information to enable tie to obtain a
TTRO and all other reasonable assistance and support fo tie in
obtaining the TTROs (except after Service Commencement), TROs
and tie Consents.

[19.3] Failure to obtain and maintain all Design Stage Consents,
Construction and Maintenance Stage Consents and TTROs required
after Service Commencement.

[19.4] Failure to provide reasonable assistance and support to Infraco
in obtaining and maintaining the consents for which it is responsible.

[19.5/19.6] Failure of the Infraco to obtain Design Stage Consent in
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Risk : Land Issues and Consents o gy ' Allocation

Public Private | Shared
Sector Sector

respect of a désign for which SDS is responsible. provided that the
Infraco has:

e the Infraco has informed tie of the reasons given by the
Approval Body;,

o the Infraco has managed the SDS Provider;

« such failure is not as a result of reprogramming the Infraco
Works or reprioritising the design or late submissions;

» the I[nfraco has mitigated the impact of such failure and
afforded tie the opporfunity to resolve matters with the
Approval Body;

e such failure is not as a result of SDS failure to perform in
terms of quality

[18.7] Failure of the Infraco to obtain Design Stage Consent in respect v
of a design for which SDS is responsible where the Approval Body
has required an unanticipated change to design or has not delivered
the consent according to the Consents Programme.

[19.9] Responsibility for obtaining, maintaining or renewing Additional v
Consents that are Design Stage Consents or Construction and
Maintenance Stage Consents.

[19.9] Responsibility for obtaining, maintaining or renewing Additional v
Consents that are tie Consents or are not Design Stage Consents or
Construction and Maintenance Stage Consents.

[19.10] Respansibility for obtaining Network Rail Possessions. v

[19.10] Provision to tie of technical and design documentation as v
necessary to obtain the Network Rail Possessions.

[19.10] Cost of obtaining Network Rail Possessions save where due v
to the Infraco's default or delay.

[19.10] Cancellation or alteration of possession dates, timings or v
durations.

[19.11] Failure to update the Consents Programme by each Reporting v
Period End Date and showing any Additional Consents to be
obtained.

[19.12] Failure to notify Approval Bodies when required on Site and v
co-ordination of their works with the Infraco Works.

[19.13] Failure to provide relevant documentation to tie where tie's v
authorisation or completion of such documentation is required by Law.

[19.14] Payment of fees to obtain any Consents, unless otherwise v
stipulated (e.g. Network Rail Possessions).

[19.15] Failure to use reasonable endeavours to obtain written v
consent of adjoining or neighbouring landowners with regard to
interference with their rights.

[19.16] Approval of change to Consents Programme where Infraco W
demonstrates to tie that this is to prevent or mitigate a tie Change,
Relief Event, Compensation Event or a Notified Departure.

[19.17] Refusal or unreasonable delay in granting Construction and v
Maintenance Stage Consent, where Infraco has used reasonable

AFINH/310299/15/UKM/18509136.1 13

CEC01244182_0318



Risk : Land Issues and Consents

' Allocation .

| Public

Sector

Private | Shared
Sector

endeavours, acted in accordance with Good Industry Practice and
provided ail necessary information.

[20.1] Failure to submit the Proposals to tie at least 6 months prior to
the date on which the Infraco proposes to install, maintain, modify or
replace any relevant supporting infrastructure and fo obtain tie's
consent to the Proposals

[20. 2 and 20.4] Failure to submit the necessary applications and
obtain necessary Consents from the relevant Planning Authority or for
temporary poles as an alternative (tie to take planning permission risk
is under discussion).

[20.3] Failure to submit revised proposals where tie consent is
withheld.

[20.5] Where a building fixing agreement is to be used, securing the
consent of the Heritable Proprietor and any other relevant party to
allow the Infraco to carry out a survey and securing the agreement of
the Heritable Proprietor to allow the setting of such building fixings
{both at Infraco cost)

[20.5] Failure to provide tie with the information it requires and to
carry out the relevant survey.

[20.7] Where necessary due to the Heritable Proprietor withholding its
consent to building fixings, the responsibility for and cost of the
procedure of application to the Sheriff Court pursuant to the Acts or
submittal of alternative plans.

[20.8] Failure to use all reasonable endeavours to assist tie in the
procedure for application fo the Sheriff Court pursuant to the Acts.

[20.9] Rejection of application by Sheriff Court or anticipated rejection,
cost of submission by the Infraco of revised proposals.

[20.10] Cost of removal of a building fixing and installation of OLE
pole

[20.11] Selection of method for supporting OLE where building cannot
support the loadings of a building fixing

[21.4] Failure to obtain any street werks licence, road opening permit
and any other consent, licence or permission (other than any Land
Consents) that may be required for the Infraco Works.

[21.5] Failure to give notice to a relevant authority of its proposal to
commence any work and failure to provide assistance to tie to recover
contributions from the utilities.

[21.6] Third Party Works being carried out by a utility, roads authority
or an authorised third party.

[22.1] Adverse physical conditions and ariificial obstructions, subject
to information being provided.

[22.2/22.5] Discovery of unidentified utility apparatus, unexploded
ordnance, contaminated land or adverse physical or ground
conditions which was not listed in the Ground Condition or Utility
Information or which could not have reasonably been foreseen from
the use of such information.

[23] Failure to provide tie and tie's Representative and any person
authorised by tie or tie's Representative with access upon reasonable
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Risk : Land Issues and Consents Allocation
' Public | Private | Shared
ST . e . | Sector | Sector
prior notice to any site, workshop or facility etc during normal working
hours.
[23] Failure to comply with rules and regulations when on such sites. v
[24.1/24.2] Failure to execute the Depot Licence and comply with the v
terms thereof.
[24.4] Condition or fitness for purpose of the Depot. v
[24.5] Liability for death, injury, damage to property or any other v
liability resulting from use of the Depot.
[24.6] Disruption of the Infraco's performance by tie or tie Parties v
accessing the Depot.
Risk : Sub-Contracting and Personnel ‘Allocation
Public Private | Shared
_ Sector | Sector
[28.2/28.3] Sub-contracting of part of the Infraco Works without tie's v
consent except in respect of the SDS Provider, Tram Supplier, Tram
Maintainer and any approved sub-contractor and/or trades and failure
to provide information to enahle tie to make a decision.
[28.3/28.10] Unacceptable safety record of Key Sub-Contractor or v
failure of it or Infraco o provide a collateral warranty.
[28.4] Failure to incorporate required contract terms into subcontracts v
to be entered into by agreed "Key Sub-Contractors" or where the
terms of the subcontract would result in the Infraco not being able to
perform its obligations.
[28.5] Failure to provide such skilled technical assistants and labour v
as required for execution of the Infraco Works.
[28.6] Misconduct, incompetence, negligence or non-compliance with v
safety precautions of any employee of the Infraco and/or a Sub-
Contractor.
[28.7] Failure to use reasonable endeavours to provide Key Sub- v
Contractor collateral warranties to tie in favour of tie and/or in favour
of CEC, BAA, TEL and Network Rail (any other party must be
identified prior to Award).
[28.9] Failure in performance by the Infraco or Sub-Contractors in v
carrying out the infraco Works.

AF/NH/310299/15/UKM/19508136.1

15

CEC01244182_0320



Risk : Performance of the Works ‘Allocation. "
L e | Public | Private | Shared

: _ Ty d Sector | Sector

[25.1] Failure to observe the reasonable instructions of tie's v

Representative.

[25.1 and 25.7] Failure to monitor the Infraco Works and failure to v

inform Infraco of the identity of tie's Representative.

{26] Acis or omissions of the Infraco's Representative. v

[26.1] Failure to provide sufficient superintendence to the Infraco v

Works.

[26.2/26.5/26.7] Failure o obtain/retain tie's approval of the Infraco's v

Representative or his deputy.

[26.3] Supervision, management and coordination of the I[nfraco ¥

Works to ensure completion of the Infraco Works.

[26.8] Replacement of the Infraco's Representative. v

[26.9/26.10] Failure to provide sufficient staff and involve the Key v

Personnel in the Infraco Works.

[26.12] Failure to ensure that there are no changes to the Key 4

Personnel without tie's prior written consent and that any replacement

persons shall be of at least equivalent status an ability to the person

whom they replace.

[26.13] Failure to use all reasonable endeavours to ensure the v

continuity of the personnel assigned to perform the Infraco Works and

to carefully select Key Personnel having careful regard to their

existing work load and other planned commitments.

[26.14] Failure to ensure that Key Personnel have the requisite level v

of skill, experience and authority and receive the necessary amount of

training and supervision.

[26.18] Contracting of or retention of as an adviser or consultant any v

person currently or previously employed or engaged in the previous 3

months by tie without the prior written approval by tie.

[26.17] Failure of Key Personnel and other staff to comply with v

reguiatory requirements and tie's drug and alcohol policy.

[26.18] Allowing the consumption of, or work of under, the influence of v

alcohol or drugs or the giving, selling or bartering of the same.

[27.1] Failure to employ careful, skilled and experienced staff or site v

supervisors with CSCS (or equivalent) certification.

[27.2] Misconduct, incompetence, negligence or non-compliance with v

safety precautions of any person employed on the Infraco Works.
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Risk : Construction

- Allocation

Public
Sector

Private | Shared
Sector

[29.1 and 29.2] Errors in the position, levels, dimensions or alignment
of any setting out of the Infraco Works during progress of Infraco
Works until the issue of a Patent Defects Rectification Certificate..

v

[29.3] Protection and preservation of items required for setting out.

[30.1] Failure to have full regard to safety of all persons entitled to be
on Site and to keep the Site in an orderly state to avoid danger to
such persons.

[30.2] Failure to provide required lights, guards, fencing etc.

[30.3] Failure to comply and use reasonable endeavours to ensure
others comply with health and safety legislation and requirements.

[31.1 and 31.2] Failure to take full responsibility for the care of the
infraco Works from the Commencement Date until, in relation to each
Section, the date of issue of a Certificate of Sectional Completion in
relation to that Section and, in relation to Trams and Tram Related
Equipment, the date of issue of a Certificate of Tram Commissicning
including rectification for loss or damage.

[32.1] Failure to comply with the Code of Construction Practice and
Code of Maintenance Practice regarding maintenance of access to
properties, bus stops and bus services and the closure of roads.

[32.2] Failure to minimise nuisance, inconvenience or interference to
the business or operations of the owners, tenants of properties on or
in the locality of the Site, bus operators and to the public generally
and failure to comply with the Code of Construction Practice and
Code of Maintenance Practice in this regard.

[33.1] Failure to use reasonable means to prevent roads or bridges
being subjected to extraordinary traffic by the Infraco.

[33.1] Failure to select routes and use vehicles to as far as possible
avoid unnecessary damage to roads and bridges.

[33.2] Strengthening bridges or altering or improving any highway
connecting with the Site to facilitate installation of the Trams, the
Infraco’s Equipment or Temporary Works.

[33.2 and 33.3] Claims for damage to highways or bridges caused by
the installation of Trams, Infraco's Equipment or Temporary Works.

[34.1] Failure to construct and complete the Infraco Works in strict
accordance with the Agreement and in strict compliance with tie's
instructions.

[34.2] Failure of the materials, Infraco's Equipment, labour, mode and
manner of construction being in accordance with the Infraco Contract.

[34.3] Time and cost (Compensation Event) if tie's instructions result
in any delay or disruption or cost to the Infraco unless they result from
the Infraco's default. .

[39] Discovery of Fossils and Antiquities (including historical human
remains) on Site.
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Risk: Maintenance Allocation
oS B Public | Private | Shared
P . ; _ Sector | Sector
Failure to carry out all maintenance, repair, renewals and remedial
works to the ETN as is necessary to:
s [52.1.1] maintain the ETN in accordance with the v
Maintenance Programme and the Maintenance Plan;
e« [52.1.2] ensure that the requirements of the Mainienance v
Specifications are met at all times;
¢ [52.1.3] comply with the Operator Procedures; v
« [52.1.4] ensure that tie is informed of any adverse impact of d
design, redesign or modification {o the Infraco Works;
e [52.1.5] ensure that no maintenance or repair work shail 4
prejudice to the Care for Safety;
+ [52.1.6] not prejudice the health or safety of or unreascnably Vs
interfere with the duties of the Operator and third parties or
expose tie liability under heaith and safety legislation;
« [52.1.7] maximise the extent to which the ETN is available v
and to minimise interruption to availability;
= [52.1.8] sustain the functionality of the component parts of the v
ETN for not less than the design life,
o [52,1.9] hand back the ETN in a condition consistent with the v
Infraco having complied with Clause 52 (Maintenarice)
provided save for fair wear and tear or the expiry of working
life.
[52.2/52.3] Failure to work with Operator in respect of daily handover v
and handback.
[62.5] Failure to carry out Mobilisation Services on or before the v
appropriate Mobilisation Milestone Dates.
[52.6] Failure to carry out the Maintenance Services safely and v
efficiently and free of any reasonably avoidable risk of poliution,
nuisance, interference or hazard.
[62.7] Failure to employ and train all staff necessary to perform the v
Maintenance Services in accordance with the Infraco Contract.
[52.8] Failure to provide and employ all staff necessary to perform the v
Mobilisation Services in accordance with the Infraco Contract.
[52.9] Failure to supply only new materials and goods (save where v
they have been repaired in accordance with Good Industry Practice)
of a satisfactory quality.
[52.10-52.11] The provision of all Spare Parts and Special Tools v
required for the Maintenance Services (including the provision of valid
calibration certificates) and which meet the technical and safety
requirements of the Maintenance Specification. Failure fo notify tie of
breach of warranty or supply of defective s pares by Tram Supplier or
Tram Maintainer.
[62.12/52.14] Failure to manage and maintain adequate stocks for the v
Minimum Spare Parts Pool at the Depot, manage reorders and lead
times and review of the level of Minimum Spare Parts Pool.
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Risk: Maintenance

Allocation

Public
Sector

Private | Shared
Sector

[52.14] Review and variation of the Minimum Spare Parts Pool

v

[62.15] Effecting repairs of all defects in, failures or damage to the
ETN irrespective of cause, excluding the Free Issue Fare Collection
Equipment, causing minimum disruption to the ETN.

[62.16] Cost of repairs referred to at 52.15 above to the extent that
any damage to the ETN is caused by: 1) a breach of the Infraco
Contract by Infraco or any Infraco Party or 2) any negligent act or
omission by the Infraco or any Infraco Party.

[62.17] Cost of repairs referred to at 52.15 above to the extent that
any damage to the ETN is not caused by: 1) a breach of the Infraco
Contract by Infraco or any Infraco Party or 2) any negligent act or
omission by the Infraco or any Infraco Party.

[62.18] Failure to repair or replace the ETN to a condition which meets
the requirements of the Maintenance Specification.

{52.19] Effecting temporary repairs and obtaining prior approvals.

[62.20/62.21] Failure to provide assistance, summary reports,
information and advice as required by tie and the Operator in the case
of incidents or failures affecting the ETN and reporting thereon.

[62.21] Costs of complying with 52.20 where the incident is not the
fault of the Infraco.

[52.22] Failure to have competent resources available to carry out the
repairs at the site of the failure where this is the most efficient manner
of dealing with the failure.

[62.23] Failure to report and propose a solution to defects where
rectification falls within the scope of the Infrastructure Maintenance
Services in the ETN which may prejudice safety or reliable operation
of the ETN.

[52.24] Failure to provide additional systems availability requested by
tie following Infraco's confirmation of its ability to so provide.

[62.25] Failure to keep up to date and supply a maintenance manual,
electronically and free of charge, to tie's representative.

[52.26] Failure to provide and maintain the Control Room.

[53] Use, handling, removal and disposal of Hazardous Materials and
keeping an up to date register of same save fo the extent tie stores
hazardous materials at the Depot in which the Infraco is not
experienced in handling.

[54] Maintenance of Technical Records and Computer Systems.
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Risk : Quality, Testing and Examination -~ -~ - Allocation

i B e S Public | Private | Shared
. .- | Sector | Sector

[35.1] Failure of the materials and workmanship to be as described in v

the Infrace Contract. Testing and examination of the quality, weight or

quantity of any materials used before use in the Infraco Works.

[35.2] Costs of and supply of samples. v

[35.3/41.2/44.2/147 2] Costs of any specified tests. v

[35.3/35.4] Costs of tests not identified in the Infraco Contract but v

requested by tie, save where required because of Infraco's breach.

[36.1] Failure to give 48 hours notice to allow examination of work v

prior to covering up.

[36.2] Cost of uncovering where [nfraco Works are found to be in v

accordance with Agreement.

[36.2] Cost of uncovering where Infraco Works are found not to be in v

accordance with Agreement.

[37.1] Removal and replacement of unsatisfactory workmanship or 4

materials.

[37.5] Costs of opening up and tesiing for unsatisfactory werk and v

materials following repeated non-compliance.

[37.5] Relief Event where opening up shows workmanship to be in v

accordance with the Infraco Contract.

{38.3]) Urgent repairs carried out by tie which the Infraco was liable to v

carry out at its own expense under the Agreement and which in the

opinion of tie's Representative, acting reasonably, is necessary by

reason of emergency or an immediate threat to health and safety.

[38.4] Cost of urgent repairs carried out by the Infraco (except to the v

extent such work results from Infraco's default).

[40] Rectification of errors or omissions in the Infraco Works. v

[40] Rectification of errors or omissions in the Infraco Works where v

caused by a Notified Departure, Compensation Event or Relief Event.

[41 and 42] Completion and Certification of Milestones. v v

[43] Appointment of Tram Inspector and compliance with obligations v v

in the Tram Inspector Agreement and cooperation regarding related

matiers.

[43.10] Costs of appointment and services of the Tram Inspector. v

[44.1/45.1/47.1] Failure to inspect the infraco works on the dates v

specified.

[44.2/45.2/47 2] Costs of tests including necessary repetitions. v

[44.3/45.3/46.4/47.3] Failure to issue certificates on completion of v

works.

[44/45/46/47] Failure to complete works in accordance with the Infraco v

Contract.

[46] Carrying out and completion of Snagging List works and o

rectification of Patent Defects.
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Failure to pay incentivisation bonus upon Sectional Completion Date
{programme or actual)

Risk : Quality, Testing and Examination Allocation
i WOk Public | Private | Shared
_ s 5 : Sector | Sector
[47.2/47 4] Failure to complete T5 and to satisfy tie that T5 is v
complete and that a Reliability Certificate should be issued.
[48] Tests, surveys, trials or searches at tie's request where the v
defect or fault is one for which the Infraco is not liable under the
Agreement.
[48] Tests, surveys, trials or searches at tie's request where the v
defect or fault is one for which the Infraco is liable under the
Agreement.
[55.2] Failure to remedy defective maintenance performance. 2
[56.1] Failure to comply with Schedule 6 Maintenance Payment v
Regime.
[66.2] Failure to provide required personnel for Maintenance Services v
performance meetings.
[56.3-56.5] Failure to submit Service Quality Reports, Annual Service v
Reports and Self-Monitoring Plans (and failure to comply with such
plan) at the required times.
[56.6] Failure to inform tie where the Maintenance Services have not v
been delivered and failure to assist tie in inspecting and observing the
monitoring procedures.
[566.8] Costs of and conducting of increased monitoring as a result of v
Underperformance Warning Notices being issued.
[105.1.2] Failure to operate a quality management system in v
accordance with BS EN [S0 9001:2000.
-Risk : Programme--'_ et oo Allocations
: Public Private | Shared
o Sector | Sector
[60.1/60.9/62.1] Failure to progress Infraco Works with due expedition v
and in a timely and efficient manner in accordance with the
Programme and to mitigate any delays.
[60.4/60.6) Deemed acceptance of a revised programme due to failure v
by tie's Representative to accept, reject or request further information
within 10 Business Days in respect of revised programmes proposed
by the Infraco.
[60.2/60.3/60.5/60.7] Failure to update, submit changes fo and v
provide further information in respect of the revised programme
proposed by Infraco.
[61] Acceleration of progress to achieve Planned Sectional v
Completion Dates. Incentivisation bonus on Sectional Completion.
[61] Cost in accelerating progress where tie requires an earlier v
completion date or where there has been stoppages preventing
completion in time for the Planned Sectional Completion Date.
v
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Risk : Programme

‘Allocation

Public
Sector

Private | Shared
Sector

[62] Late completion of any Section resulting in LADs, save where
attributable to a tie Change or other situation outwith the Infraco's
control.

v

[62] Failure to issue a Tram with a Tram Commissioning Certificate by
the Agreed Commissioning Date.

[62.6] Tram exceeding Maximum Tram Weight.

Y

[62.11] Rejection of or failure to respond to a request to increase the
LADs cap.

[87.1] Time and cost of suspension of the works where necessary
save where this is because of Infraco breach and for health and safety
reasons.

[87.1] Suspension by reason of Infraco breach affecting in respect of
health and safety of persons and property.

[87.1] Failure to properly protect and secure the works during a
suspension, as required by tie.

[87.2] Occurrence of abandonment or omission of Infraco Works if
permission to resume not granted by tie within 6 months.

Risk : Relief Events (time) and Compensation Events (time
and/or costs) s ' ' ' i e

. Allocation

Public
Sector

Private | Shared
Sector

[Definition of Compensation Event} Pricing Assumption does not hold
good

v

[Definition of Compensation Event] Delay in issuing tie Change order
following a Notified Departure

v

[Definition of Compensation Event] tie failure to give possession or
access including refusal of third party to permit Infraco to exercise
occupation rights.

[Definition of Compensation Event] Occurrence of any delay caused
by CEC stopping up streets.

[Definition of Compensation Event] Execution of Ultilities Works or
MUDFA works.

[Definition of Compensation Event] Breach by tie or any tie Party
which adversely affects the perfermance of the Infraco Works.

[Definition of Compensation Event] Discovery of unexploded
ordnance, unidentified utility apparatus or contaminated land.

[Definition of Compensation Event] Instructions from tie which result
in disruption or cost to the Infraco.

[Definition of Compensation Event] Failure by tie to obtain any Land
Consent, Building Fixing Agreement, Consent, land agreement or
TRO.

[Befinition of Compensation Event] Protestor Action which lasts for
more than 14 days or mare than one day in respect of protestor action
affecting the Tram Supplier's performance.
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Risk : Relief Events (tlme) and Compensation Events {time. : - .. Allocation ;
andlor costs) g T - | Public | Private | Shared
- , B - L - | Sector | Sector

[Definition of Compensation Event] Vandalism impacting ETN. v

[Definition of Compensation Event] Operator Events. v

[Definition of Compensation Event] Any breach by Network Rail of the v
Asset Protection Agreement or the Network Rail Agreement.

[Definition of Compensation Event] Malfunction or non-interoperability v
of free issue material.

[Definition of Compensation Event] A breach by the Tram Inspector of v
the Tram Inspector Agreement.

[Definition of Compensation Event] Suspension of the Works where &
not due to Infraco breach.

[Definition of Compensation Event] Carrying out of rescheduled tests i
or inspections where tie failed to attend the scheduled test.

[Definition of Compensation Event] Disruption to the Infraco Works v
caused by tie exercising its right of access at the Depot.

[Definition of Compensation Event] Compensation Event under the v
Tram Supply Agreement resulting from a Relief Event which causes a
3 month delay to the delivery of the Depot.

[Definition of Compensation Event] Failure of the SDS Provider to v
achieve Issue for Construction of any Design Package by the due
date (less LADs recoverable from the SDS Provider).

[Definition of Compensation Event] Operator actions under Clause v
17.34
[Definition of Compensation Event] Delay on Consent for Building v

Fixing Agreement

[Definition of Relief Event] Occurrence of any referable delay caused v
by orders or directions from tie's Representative in respect of the
removal of unsatisfactory work or materials

[49.1/48.3] Failure to remove materials and equipment at the correct v
time.

[Definition of Relief Event] Protestor Action against tie that last for v
less than 14 days or against any unconnected third party.

<

[Definition of Relief Event] Acts of terrorism.

[Definition of Relief Event] UK strike, lockout, go-slow or industrial v
dispute affecting Infraco or Tramco workforce.

[Definition of Relief Event] Force Majeure Event. v

[Definition of Relief Event] Fire, explosion, lightning, tempest, flood v
(other than flood caused by bursting or overflowing of apparatus or
pipes), storm, ionising radiation, riot, civil commotion or earthquakes.

[Definition of Relief Event] Failure by any Utility to carry out works or v
provide services which they would ordinarily provide.

[Definition of Relief Event] Any accidental loss of or damage to a v
material part of the Infraco Works.

[Definition of Relief Event] Power failure or bursting or overflowing of v
apparatus or pipes save where caused by the Infraco.
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Risk : Relief Events (tlme) and Compensation Events (tlme e Allocation® '
aisdiar COStS) ' E ' | Public | Private | Shared
BT o | Sector | Sector
[64.2/65.2] Failure to notify tie within 20 Business Days of awareness v
of relief event/compensation event and to notify in the prescribed
manner.
[64.8/65.9] Failure to identify long lead time works or enabling works; v
to manage interface with CEC, any Approval Body or third party; or to
identify instructions required from tie.
[64.9/65.10] Any other cause of delay not being a Relief Event or v
Compensation Event or caused by Infraco breach.
[80.14] Delay/costs due fo a tie Change (save where the Infraco could v
have prevented the need for the tie change).
Risk : Payment and Measurement “Allocation
) o ey Public | Private | Shared
D e Sector | Sector
[41.1] Failure to attend testing relevant fo Milestone achievement. v
[41.3] Failure to notify tie in relation to the achievement of a milestone v
{including a critical milestone).
[66) Payment of Contract Price. v
[66.6] Failure to submit all payment applications within 3 months of v
final account
[67/68] Submission of applications for payment within required 4
timescales and provision of required information.
[67/68] Payment of Infraco applications for payment and certification v
of sums approved.
[67/68] Failure to adhere to requirement to procure collateral v
warranties prior to payment. )
[69.1] Interest on Late Payment at Base Rate + 2%, v
[69.2] Set-off of amounts due to tie from the Infraco. v
[69.3] Failure to issue a notice of set ofifwithholding within the v
prescribed time period.
[70.1] Payment of tax on any taxable supplies to tie. v
[70.2] Payment of VAT properly chargeable by the Infraco on the v
supply to tie of any goods/services under the Infraco Contract.
[70.3] Provision of support in relation to VAT disputes. v v
[70.5] Reimbursement of VAT element of reimbursement or v v
indemnification.
Risk : Warranties - Allocation
Public Private | Shared
Sector Sector
[75] Breach of corporate warranties given to the best of each Infraco v
Member's knowledge, information and belief.
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Risk : Required Insurances . ' A ¢ Allocation
o Public | Private | Shared
Sector Sector

[76.1] Failure to obtain and maintain Required Insurances. v

[76.11/76.14] Failure to comply with the terms of the Required v
Insurances or OCIP Insurances.

[76.12] No availability of Required Insurances at commercially v
reasonable rates or maintenance of Required Insurances is at above
commercially reasonable rates.

[76.18] Excesses/deductibles under OCIP Insurances or Additional v
Insurances where not the fault of tie or the Infraco (during the
maintenance phase only up to Sectional Completion).

[76.16] Excesses/deductibles under OCIP Insurances or Additional v
Insurances where the fault of Infraco.

[76.17/19A] Excesses/deductibles under OCIP Insurances or v
Additional Insurances where the fault of tie or where tie has altered

the level.

[76.19] Failure to obtain and maintain OCIP Insurances v

[76.20] Failure to obtain and maintain Additional Insurances. v
[76.20] Failure to notify tie of claims under the Required Insurances or v

Additional Insurances.

[76.24] Unavailability of Additional Insurances at commercially v
reasonable rates.

Risk : Indemnities, liability and sole remedy | . - Allocation

Public Private | Shared
Sector Sector

[49.2] Loss or damage to Infraco's Equipment, Temporary Works, v
goods or materials, Trams, engineers works vehicles, Spare Parts,
Special Tools, save for death, injury or damage to property caused by
tie or CEC.

[77.1] The Infraco to indemnify the Indemnified Parties from and v
against any and all claims, suits, losses, liabilities damages,
penalties, fines, forfeitures, and the costs and expenses incident
thereto (including without limitation any legal costs of defence) as a
result of the Infraco's negligence or breach of the Agreement.

[77.2] Death, injury or damage to property caused by tie or CEC. v

[77 4] Failure to indemnify Infraco against uninsured claims arising v
out of Infraco Works as unavoidable consequence of compliant
execution

[77.5] Failure to obtain approval from Network Rail v

[77.10] Indirect Losses (of the parties themselves or third parties) v v

[77.14] Payment of tonnage, royalties rent for stone, gravel, clay or v
other necessary materials.

[77.13] Failure to take any measure to ensure tie is not committing an v
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Risk : Indemnities, liability and sole remedy RGBS Aliocation

Lpen s i e S BT | Public | Private | Shared

i MR e e Rt St Sl T ettt sl MR Sector Sector

offence where the Infraco has caused tie to commit an offence.

[77.15] Liability for Latent Defects up to 12 years from issue of the v

Reliability Certificate.

Risk : Changes © Allocation =~
e s B g Public | Private | Shared

. “ | Sector | Sector

[79.2]} Failure to maintain a change control register and provide a v

copy (and updates) to tie.

[80] tie Changes, Mandatory tie Changes and Notified Departures 4

[80] Failure to comply with Estimate requirements and time limits v

[80.7] Failure to include attempt to minimise costs, need for, and v

impact of the tie Change

[80.8] Failure to demonstrate that it is appropriate to subcontract for v

the tie Change and obtain best value for meney

[80.8] Failure to agree the Estimate v

[80.12] Refusal to implement tie change on grounds as set ouf. v

[80.13] Withdrawal of tie Notice of Change v

[80.14] Deemed withdrawal of a tie Change due to failure to issue tie v

Change Order within 28 days of agreement on Estimate.

[80.19] EoT or Costs if infraco could have foreseen the need for or v

materially reduced the scope of the tie charge

[80.20/80.21] Failure by the infraco to notify tie within set periods of v

matters which may constitute a tie Change.

[80.22] Requirement of Infraco to comply with Third Party v

Agreements outwith as set out in the Infraco Contract.

[81] Infraco Changes. v

{81.1] Failure to notify tie of matters which may constitute an Infraco v

Change.

[81.2.1] Reduction in Contract Price if Infraco Change results in lower v

costs.

[81.2.2] Increase in costs to Infraco if such increased costs result v

from an Infraco Change.

[81.3] Proposal of a change which might result in a saving of more v

than £20,000.

[81.4/82.6/83.5] Failure to update programme, pricing schedules, v

maintenance services performance plan and other Deliverables as

required.

[82.3] Failure to take reasonable steps to minimise the duration of v

any Small Works.

[82.4] Failure to carry out and complete any Small Works in v

accordance with Small Works Cost Notice.
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Risk : Changes - Allocation

e Public | Private | Shared
i g e Sector | Sector

[82.5] Payment of Small Works. v

[83.2] Failure to take reasonable steps to minimise the duration of v

any Accommodation Works.

[83.3] Failure to carry out and complete any Accommodation Works in v

accordance with Accommodation Warks Cost Notice.

[83.5] Payment of Accommodation Works. v

[84] Time and cost implications of Qualifying Changes in Law (in v

excess of the thresholds).

[84.1/84.2] Agreement and discussion on effects and mitigation v v

measures relating to Qualifying Changes in Law.

[84.2] Failure to use all reasonable endeavours to minimise increase v

in costs, to mitigate effects and to implement changes in the most

cost effective manner.

[84.3] Extension of time and costs resulting from any Qualifying v

Change in Law.

[84.3] Failure to implement the change in all circumstances (except to v

the extent that such change is not necessary to implement the

Qualifying Change in Law)

[84.4.1] Payment in respect of Qualifying Changes in Law which v

exceed in aggregate £150,000.

(84.4.2] Where the limit of £150,000 in aggregate has been v

exceeded, payment in respect of SDS Qualifying Changes in Law

which exceed in aggregate £15,000 in respect of each and every

event.

[84.4.3], Where the limit of £150,000 in aggregate has been

exceeded, payment in respect of Tram Supply Qualifying Changes in

Law which exceed in aggregate £30,000 in respect of each and every

event.

[84.4.4] Payment for 5 years following Service Commencement in v

respect of Tram Maintenance Qualifying Changes which exceed in

aggregate £15,000 in respect of each and every event up to an

aggregate of £150,000 and thereafter to be treated as a Mandatory

tie Change.

[84.4] Payments in respect of Qualifying Changes in Law within the v

thresholds.

[84.5/84.10] General Change In Law, subject to Infraco's entitlement v

to benchmark after 3 years following Service Commencement and

thereafter once in any 3 year period.

[85.1] The cost of any Phase 1b option. v

[86.2] Failure to provide the services as requested by tie in relation to v

any Network Expansion.

[86.2] The cost of Infraco providing services in relation to any Network v

Expansions.
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Risk: Termination

~ Allocation

| Public

-1 Sector

Private | Shared
Sector

[87] Suspension of Work (unless necessary by reason of default on
the part of Infraco and for health and safety reasons) for more than 6
months.

v

[88] Termination on tie Default: agreement terminates 30 days after
tie receives Infraco notice specifying default. tie has 30 days to
rectify, if capable of rectification.

[tie Default definition]

s Failure to pay an amount in excess of £250,000 for more than
30 days following the final date for payment;

+ Dbreach of tie's material obligations frustrating or making it
impossible for Infraco to perform for continuous period of 45
Business Days;

+ tie Insolvency Event;
s tie breach of assignation provisions; and

s Change in Law make [nfraco Works impossible or illegal.

[88.5] Failure to remove Infraco Equipment following termination.

[88.8] tie Default termination payments; all works carried out as
valued; prelims; supplies/materials committed under contract;
demohbilisation costs; subcontractor breakage costs; loss of profit; in
respect of termination after Service Commencement an amount
representing one month's maintenance payment.

[88.9] Suspension of works for non-payment by tie or CEC in
accordance with the CEC Guarantee.

[89] Voluntary Termination by tie following three years after the issue
of the Certificate of Service Commencement and equivalent payment
provisions fo termination for tie Default.

[90] Termination due to Infraco default unless a rectification plan is
agreed and adhered to in respect of rectifiable defaults.

[Infraco default definition]
* Infraco [nsolvency Event (rectifiable);

e Infraco breach of an obligation under the Infraco Contract
which materially and adversely affects the Infraco Works
(rectifiable);

o |Infraco does not confirm its acceptance of an increase in
LADs cap;

o Infraco's unremedied failure to take out and maintain the
Required Insurances;

« failure to achieve Sectional Completion Date or the Service
Commencement Date on or before the date falling 12 months
after the Planned Service Commencement Date or Planned
Sectional Completion Date except as a result of a
Compensation Event, Relief Event, Force Majeure Event, tie
Change, Accommodation Works Change, Change in Law or
Suspension;

N
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Risk : Termination B 87 Rk _ ~ Allocation :
ey P Public | Private | Shared
Sector Sector

e change in legal status or control of the Infraco which is v
materially prejudicial to carrying out and completing the
Infraco Works (rectifiable);

o Infraco's failure to commence Works within 90 days of «
Commencement Date;

» Infraco's suspension of works without cause for 15 Business v
Days after receipt of a written notice to proceed;

+ the issue of 4 or more Underperformance Warning Notices in
any 12 month period; and

[91] Termination for Force Majeure (payments to be made as per tie v v
Default).
[92] Termination if Infraco or Sub-Contractor commits a Prohibited Act _ v

(payments to mirror Infraco Default payments).

[93] Infrace's persistent breach of its obligations, save for termination v
of sub-contractors and wipe clean.

Risk : Miscellaneous o ' ® et Allocation
' | Public | Private | Shared
Sector Sector
[50.3] Compliance with CDM responsibilities. v
[61.1] Failure to report accidents to tie and HSE or ORR as v
apprepriate.
[51.2] Failure to liaise with the Emergency Services. v
[68] TUPE responsibilities. v ¥
[58.9] Costs of compliance with TUPE provisions. v
[59.5] Reascnable and demonstrable costs arising from a step-in for v
Health and Safety and Environmental reason cor from Infraco taking
actions as required under the Step-In provisions.
[71.2] Employment related and land fill tax fluctuations where tie is v
informed of such increase within 3 months.
[71.2] Tax fluctuations where tie is not informed of such increase v
within 3 months.
[72] Failure to provide and to procure that sub-contractors provide v
details of labour as requested by fie.
[73] Failure to secure continuous improvement in the Infraco Works 4
and te provide reasonable assistance to tie in respect of best value
performance and improvement including the preparation of an Annual
Service Report.
[94.4] Failure to return the Deliverables and any information following v
termination or expiry.
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Risk : Miscellaneous ~ Allocation -
e | Public | Private | Shared
G Tl o oy e : . . Sector | Sector
[95] Failure to provide the Handback Package, to secure continuity in 4
services and assist in the handover following termination.

[96] Failure to carry out maintenance to required standard v
[96.4.3] Failure to provide defects rectification bond v
[98] Unauthorised Assignation. v v
[100.1] Creation of Security Interest over the ETN, the Assets or the v
Infraco Contract.

[100.2] Disposal of any right in any Asset if doing so has a material v
adverse effect on the ETN or the rights of CEC in such Assets.

[101] Unauthorised disclosure of and inadequate safeguarding of v v
confidential information.

[101.7] Breach of terms of ministerial guidance in relation to FOISA. v

[101.7] Failure to provide to tie assistance in compliance with FOISA v
obligations.

[102.2] Failure to properly assign IPR or grant appropriate licences to v
tie.

[102.9] Failure to use reasonable endeavours to procure licences of v
Third Party Software and commercially available software for tie.

[102.10] Failure to ensure back up and sforage of Deliverables in o
accordance with Good Industry Practice.

[102.12] Failure to provide source code, object code and v
documentation in relation to Third Party Software to tie.

[102.14] Failure to ensure auditable records and specifications are v
developed in relation to Infraco Software and that its design and

development to industry standard so that a qualified perscn could

verify its performance in relation to equipment and functional

requirements.

[102.15] Failure o provide coding and ancillary programs to generate v
code in relation to the Infraco Software.

[102.16] Failure to place and the cost of placing source code of the v
infraco Software in escrow.

[102.17/102.18] Failure to create, maintain, report on, update, hand v
over and allow access to the Technical Library.

[103] Breach of data controller obligations and other prescribed *
obligations in relation to personal data.

[104.1-104.2] Failure to keep all Deliverables, invoices, timesheets v
and expense claims in accordance with Good Industry Practice and in

good order and to make the same available for inspection.

[104.3-104.5] Failure to provide further information as requested by v
tie, to comply with storage, usage or processing reguests or to

provide required assistance.

[104.6] Failure to provide information {o the Infraco to allow it to v

perform its obligations under the Infraco Contract.
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Risk : Miscelianeous Allocation
Public Private | Shared
Sector Sector

[105] Failure to operate, audit, review and comply with the HSQE *

system.

[105.3] Defect in the Infraco Works caused by non-compliance of a v

Deliverable with the HSQE System.

[107] Failure to do any act or execute any document to give effect to v v

the Infraco Contract.

[110] Acting as tie's agent where not authorised to do so. v

[115] Unlawful discrimination. v

[118] Failure to act reasonably when exercising discretion. v

[119] Failure to mitigate losses. v v

[17] Failure to arrange interface with operator. ' v

Risk : Dispute Resolution Allocation

' Public Private { Shared

Sector Sector

Failure to proceed with process after 80 day warning notice v
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Risk : General Obligations Allocation Risk : General Obligations| Allocation

Clauses 12-05-08 Public |Private [Shared Clauses 22-04-08 Public Private |Shared
Sector |Sector Sector Sector
[19.1] v [19.1] v
Failure to obtain and maintainl NOTE: CONSENTS CLAUSE]
all TTROs TROs and tie 19 STILL UNDER
Consents DISCUSSION
Failure to obtain and maintain
all TTROs TROs and tie
Consents
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Risk : General Obligations

Allocation

Clauses 12-05-08

Public
Sector

Private
Sector

Shared

[2.2] Failure to serve notice to]
propose extension no later
than 180 days prior to expiry]
date.

v

Risk General Obligations Allocation

Clauses 14-12-07 Public |Private [Shared
Sector |Sector

[2.2] Failure to serve notice toI v

propose extension no later than

180 days prior to expiry date.

[3.5] Termination by either partyy + v

due to failure to satisfy a C

within 3 months of Effective Dat

which is not waived.

[4._4;‘?‘4] Discrepancies, errors of v

omissions in or between th

Infraco Proposals and th

Employers Requirements.

m Failure to v

bring
discrepancies or requirement:

for further information in relatio

to documents to the attention o
tie's Representative.

[6.1/6.3] Failure to cooperate in v
order to facilitate carrying out th

Infraco Works.

[6.3.1] Failure to approach al v

Permitted Variations on 4]
collaborative and Open Book
Basis.

[3.5] Termination by either
party due to failure to satisfy aI
CP within 3 months of Effective
Date which is not waived.

[4.4/7 4] Discrepancies, errors
or omissions in or between the
Infraco Proposals and the
Employers Requirements.

m Failure  to bring
discrepancies or requirements
for further information in
relation to documents to the
attention of tie's
Reeresentative.

[6.1/6.3] Failure to cooperate in v
order to facilitate carrying 0ut|

the Infraco Works.

[6.3.1] Failure to approach al ¥

Permitted Variations on a
collaborative and Open Book
Basis.
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[6.3.2 Failure to use reasonabl
endeavours to avoi
unnecessary complaints,
disputes and claims against thej
other Party.

[6.3.3] Failure to comply wit
Dispute Resolution Procedure in
relation to any such complaints,
disputes and claims with of
against the other Party.

[6.3.4] Interference with thel
rights of the other Party in
performing its obligations under
the Infraco Contract, or in any]
other way  hindering of
preventing the other Party fromj
performing those obligations of
from enjoying the benefits of its]
rights.

T§3.5] Failure to take reasonabl
Isteps to mitigate any foreseeabl
losses and liabilities of the othern
Party which are likely to arise o:]

of any failure by the non
complying party to take the ste
listed in 6.3.2 to 6.3.4 above.

[6.3.6] Failure to take reasonabl
steps to manage, minimise and
mitigate all costs.

[6.3.2 Failure to use
reasonable endeavours to
avoid unnecessary complaints,
disputes and claims agains
the other Party.

[6.3.3] Failure to comply with
Dispute Resolution Procedure
lin relation to any such
complaints, disputes and
claims with or against the other
Party.

rights of the other Party in
performing its  obligation
under the Infraco Contract, or
lin any other way hindering or|
preventing the other Party from|
performing those obligations orf
from enjoying the benefits of its|
rights.

[6.3.4] Interference with th(:l

[?.3.5] Failire to  take
reasonable steps to mitigate
any foreseeable losses and
liabilities of the other Part
which are likely to arise out o
any failure by the non
complying party to take the
steps listed in 6.3.2 to 6.3.4
above.

[6.3.6] Failure to take
reasonable steps to manage,
minimise and mitigate all costs.
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[6.5] Failure of senio
representatives to meet quarterl
to discuss proposals to minimise
cost and optimise quality or t
discuss matters which ma
adversely affect the Infrac
Works, the ETN, CEC or th
performance of the Infrac
Contract.

[6.8] Failure to procure th
attendance of any of the Infrac
Parties as required by tie at th
quarterly meetings describe in
|6.5 above.

[5] Failure to adequately inspec
the Site and to satisfy and tak
account of the following:

- the ground conditions on the}
Site;

- all relevant safety requirements]
and environmental matters;

- the form and nature of the Site;

[6.5] Failure of senio
representatives to mee
quarterly to discuss proposals
to minimise cost and optimise
quality or to discuss matters
which may adversely affect the
Infraco Works, the ETN, CEC

Infraco Contract.

or the performance of thel

attendance of any of the

[6.8] Failure to procure thel

Infraco Parties as required by
tie at the quarterly meetings
describe in 6.5 above; failure t
linvite tie to Tram Suppl
and/or Tram Maintaine

meetings.

demand on  performance
Isurety of Tram Supplier and/or

Infraco

Tram Maintainer held by]

6.9 Failure to notify tie olI

[5] Failure to adequately
linspect the Site and to satisfy
and take account of the
following:

- the ground conditions on the
Site (subject to Clause 22);

- all relevant safety|
requirements and
environmental matters;

Site;

- the form and nature of theI
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- the nature of the materials t
be excavated;

- the extent and nature and
difficulty of the work and
materials necessary for th
completion of the Infraco Works;

- the quality of any existing
structures which will form part of,
be adjacent to or be associated
with the ETN;

- risk of injury or damage t
property adjacent to the Site and
to occupiers of such property;

- possibility of interference from
parties other than tie;

- the precautions, times and
methods of working necessary t
comply with the Code o
Construction Practice and Cod

of Maintenance Practice and, in
accordance with Good Indust

Practice to minimise and
nuisance or interference;

- use by third parties of lan
being part of or adjacent to th
ETN;

- means of communication wit
and restrictions of access to th
Site;

- accommodation required by
Infraco;

- the nature of the materials to
be excavated;

- the extent and nature and
difficulty of the work and
materials necessary for the
completion of the Infraco
Works;

- the quality of any existing
structures which will form pa

of, be adjacent to or be
associated with the ETN;

- risk of injury or damage to
property adjacent to the Sit
and to occupiers of such
property;

- possibility of interference
from parties other than tie;

- the precautions, times and
methods of working necessary
to comply with the Code o
Construction  Practice and
Code of Maintenance Practice
and, in accordance with Good
Industry Practice to minimise
and nuisance or interference;

- use by third parties of IandI
being part of or adjacent to the
ETN;

- means of communication withl
and restrictions of access to
the Site;

- accommodation required by

Infraco;
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- generally to obtain all

necessary information as to
[7.1] Failure to perform the]

Infraco Works fully and faithfully
lin accordance with the Infracol
Contract.

- generally to obtain al1
necessary information as to

[77 Failure to perform the
Infraco Works fully and
faithfully in  accordance with
the Infraco Contract.

Failure to carry out the works:

. [7.2] using a reasonabl

llevel of professional skill, car

and diligence to be expected of a
properly qualified and competen
professional contracto
experienced in carrying ou
works and services of a similar
Inature to the Infraco Works;

. [7.3.1] in accordance with]
lthe Infraco Contract;
e [7.3.2] so as to enable thel

IETN to be designed,
constructed, installed, tested and
commissioned, and thereafter
operated and maintained;

. [7.3.3] in accordance with]
the Infraco's quality
management system and plans;

Failure to carry out the works:

. [7.2] using a reasonabl
level of professional skill, car
and diligence to be expected o
a properly qualified and
competent professiona
contractor  experienced in
carrying out works and
services of a similar nature t
the Infraco Works;

e [7.3.1] in accordance with
the Infraco Contract;

e [7.3.2] so as to enable th
ETN to be designed,
constructed, installed, tested
and commissioned, and
thereafter operated and
maintained;

the Infraco's quali
management system and
plans;

e [7.3.3] in accordance wit:l

(design)

. [7.3.4] in compliance withj
lthe Employer's Requirements;

. [7.3.5] in compliance wit
Ithe Infraco's Proposals;

e [7.3.4] in compliance with]
the Employer's Requirements;

e [7.3.5] in compliance wit

the Infraco's Proposals;
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|o [7.3.6] in accordance wit
tie and CEC policies;

. [7.3.7] in accordance wit
the Code of Constructio
Practice;

. [7.3.8] in accordance wit
the Code of Maintenanc
Practice;

. [7.3.9] in compliance wit
|the Tram Legislation;

Iapplicable Laws, Land Consen
and Consents;

practicable means to ensur
impacts are no worse tha
residual impacts as identified i
the Environmental Statements;

|requirements;

° [7.3.13] in accordance wit
Good Industry Practice;

. [7.3.14] to ensure that th
ldesign of the ETN is buildable;
. [7.3.15] to  provid
value;

Scottish  Ministers, Transpo
Scotland or the ETN;

e [7.3.10] in compliance wig

. [7.3.11] using reasonably

. [7.3.12] in compliance witl
environmental regulations and

lassistance to tie in ensuring bes

e [7.3.16] to not wilfully detract
from image of tie, TEL, CEC, thﬂ

h|

n

h

EI

h

ef

1

e [7.3.6] in accordance with}

tie and CEC policies;

e [7.3.7] in accordance withl

the Code of Construction

Practice;

e [7.3.8] in accordance with

the Code of Maintenanc

Practice;

. [7.3.9] in compliance with{

the Tram Legislation;

e [7.3.10] in compliance wit

applicable Laws, Land

Consents and Consents;

. [7.3.11] using reasonably

practicable means to ensureI
n

limpacts are no worse tha
residual impacts as identified in
the Environmental Statements;

e [7.3.12] in compliance wit
environmental regulations and
requirements;

° [7.3.13] in accordance]
with Good Industry Practice;
e [7.3.14] to ensure that the]
design of the ETN is buildable;

° [7.3.15] to provid
assistance to tie in ensuring
best value;

. [7.3.16] to not wilfully
detract from image of tie, TEL,
CEC, the Scottish Ministers,
Transport Scotland or th

ETN; eI

CEC01244182_0344



° [7.3.17] in accordance wit
OGC's "Excellence in
Construction" initiative;

° [7.3.18] to ensur
sustainability of the ETN in
relation to energy consumption
and the supply of materials from
Isustainable resources;

. [7.3.19] in a manner nosll
llikely to be injurious to person
or property;

° [7.3.20] using Key
|Personnel.

[7.5.1] Failure to use reasonabl
endeavours to maximise
construction  productivity by
reference to international best]

Eactice:
[7.5.2] Failure to use reasonabl
endeavours to minimisg‘]
disruption to the vcity o
Edinburgh.

[7.5.3] Failure to use reasonablej
endeavours to maintain safety
and minimise the potential for
accidents and safeguard the]
Infraco Works.

endeavours to safeguard th
efficiency in the obtaining o
Consents.

[7.5.4] Failure to use reasonabla

° [7.3.17] in accordanc
with OGC's "Excellence in
Construction" initiative;

° [7.3.18] to ensur
sustainability of the ETN in
relation to energy consumption
and the supply of material
from sustainable resources;

. [7.3.19] in a manner noj
likely to be injurious to person
or property;

° [7.3.20] using Key
Personnel.

[7.5.1] Failure to use
reasonable endeavours to
maximise construction
productivity by reference to
linternational best practice.

[_7.5.2] Failure  to usel
reasonable endeavours to
minimise disruption to the city
of Edinburgh.

[7.5.3] Failure to use
reascnable endeavours to
maintain safety and minimise
the potential for accidents and
safeguard the Infraco Works.

[7.5.4] Failure to use v
reasonable endeavours to
safeguard the efficiency in the
obtaining of Consents.
(design
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[7.5.5] Failure to use reasonabl
endeavours to minimise costs.

[7.6] Failure to keep itself full
linformed about curren
professional and  technica
standards and about all matters
relating to, or which might have a
bearing on, the Infraco Works.

[7.8] Failure to fully understand
the scope and extent o
requirements and sufficiency o
linformation to complete th
Infraco Works.

[7.9-7.10] Content,
completeness, currency,
accuracy or fitness for any
purpose of Background]

Information supplied by tie of
any of its stakeholders, subjec
to fraudulent statements oi
fraudulent provision o)
Jinformation by tie.

[7.11] Failure to liaise with any
party, as required, to produc
|information required so that th
Infraco Works can b
progressed properly, according
to Programme and in
accordance with the Infrac
Contract.

[7.5.5] Failure to use
reasonable endeavours to
minimise costs.

[7.6] Failure to keep itself full
informed about curren
professional and technical
standards and about al
matters relating to, or which
might have a bearing on, the
Infraco Works.

[7.8] Failure to fully understand
the scope and extent o
requirements and sufficiency o
linformation to complete the
Infraco Works.

[7.9-7.10] Content,
completeness, currency,
accuracy or fithess for any
purpose of Background]
Information supplied by tie or
any of its stakeholders, subjeca

to fraudulent statements o
fraudulent provision 0]
finformation by tie.

[7.11] Failure to liaise with an
party, as required, to produce
linformation required so that the
Infraco Works can be
progressed properly, according
to Programme and in
accordance with the Infraco
Contract.
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regard to material types
methods and programmes, cos
effectiveness and temporary
works in  respect of any]
Permitted Variation.

[7.12] Failure to liaise witr]

[7’.13] Failure to provide al
labour, goods, materials,
Infraco's Equipment, Temporary|
Works, transport to and from th
Site and everything else of a
temporary or permanent natur
required in respect of the Infraco
Works which is either required in
the Infraco Contract or whic
could have reasonably been
foreseen by an experienced
contractor.

adequacy, stability and safety o
all site operations and method
of construction.

[7’.14] Failure to ensure th]

[7.15] Use or specification for
use of any materials which are]
known to be deleterious of
contravene any relevan
Istandard or code of practic
(including Ove Arup & Partner:
guidance or Good Indust
Practice)

[7.12] Failure to liaise with
regard to material types,
methods and programmes,
cost effectiveness and
temporary works in respect o
any Permitted Variation.

[7.13] Failure to provide al
labour, goods, materials,
Infraco's Equipment,
Temporary Works, transport to
and from the Site and
everything else of a tempora
or permanent nature required
lin respect of the Infraco Works
which is either required in the
Infraco Contract or which could
have reasonably been
foreseen by an experienced
contractor.

[_7.14] Failure to ensure the|
adequacy, stability and safety
of all site operations and]
methods of construction.

[7.15] Use or specification for
use of any materials which are]
known to be deleterious or
contravene  any  relevan
standard or code of practice
(including Ove Arup & Partners
guidance or Good Indust

Practice)
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[7.16] Use of or installation on
the Edinburgh Tram Network o
materials which are not in
accordance with the Employer’
Requirements on the date o
such use or installation.

[7.17] Failure to notify tie of any
ground, geophysical or other
surveys which the Infracof
Jintends to carry out.

[7.18] Failure to notify tie of any]
Abortive Work.

[26.17] Failure of the Infraco,
Key Personnel, staff and Infracoi
[

Parties to comply with a
regulatory requirements and
tie's Drug and Alcohol Policy.

Risk : System Integration

Allocation

Public
Sector

Private |Shared
Sector

Failure to implement:
. [8.1.1] work to define sub-
Isystem performance and|
demonstrate that the System
Availability Target can be met;

v

[7.16] Use of or installation on]
the Edinburgh Tram Network
of materials which are not in
accordance with thel
Employer's Requirements on
the date of such use or
linstallation.

[7.17] Failure to notify tie of]
any ground, geophysical or
other surveys which the Infraco
lintends to carry out. I

[7.18] Failure to notify tie olI
any Abortive Work.

[26.17] Failure of the Infraco,
Key Personnel, staff and
Infraco Parties to comply with
all regulatory requirements and
tie's Drug and Alcohol Policy.

Risk : System Integration

Allocation

Public
Sector

Private
Sector

Shared

Failure to implement:
e [8.1.1] work to define sub-
system  performance  and|
demonstrate that the System
Availability Target can be met;

v
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technical interfaces includin
system wide issues such a
electro-magnetic compatibility
|and stray current protection,

|. [8.1.2] management cg

noise, vibration and wheel/rai
interface;

. [8.1.3] test management,
including the preparation of]
method statements, test scripts,
the setting of pass/fail criteria,
and analysis;

. [8.1.4] alignment 0;'
operations and maintenanc
|procedures;

e [8.1.5] system activation,;

. [8.1.6] safety assurances]
land the Case for Safety;

. [8.1.7] a requirements]
Itraceability matrix.

AN

[8.2] Failure to ensure tha
Trams and engineers work
vehicles are fully integrated wit
the Infraco Works.

Y I NN

technical interfaces includin
system wide issues such a
electro-magnetic compatibility
and stray current protection,
noise, vibration and wheel/rai
linterface;

° [8.1.2] management 05

. [8.1.3] test management,
lincluding the preparation o
method statements, tesq
scripts, the setting of pass/fai
criteria, and analysis;

° [8.1.4] alignment 0;'
operations and maintenanc
procedures;

e [8.1.5] system activation;

. [8.1.6] safety assurances]
and the Case for Safety;

. [8.1.7] a requirements}
traceability matrix.

%

[8.2] Failure to ensure tha
Trams and engineers works
vehicles are fully integrated
with the Infraco Works.

A B S NS
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[8.3] Failure to carry out all of th
system integration activitie
described in the Employer
Requirements and Infraco'
Proposals.

[8.4] Failure to liaise with th
Operator and tie in respect o
Isystem operation and relate
design, Systems Acceptanc
Tests and operational defects.

design is compatible with system
lintegration throughout the Term.

[8.5] Failure to ensure thatf]

[8.3] Failure to carry out all o
the system integration activitie
described in the Employer'
Requirements and Infraco's
Proposals.

[8.4] Failure to liaise with the
Operator and tie in respect o
system operation and related
design, Systems Acceptance
Tests and operational defects.

design is compatible with
system integration throughou
the Term.

[8.5] Failure to ensure tha]

[8.6] Failure to
configuration control of the ETN.

manage]

[8.7] Failure to procure that th
Tram Supplier complies wit
specific obligations (mock up,
testing, safety etc).

[8.6] Failure to
configuration control
ETN.

ma nagel
of the

[8.7] Failure to procure that the
Tram Supplier complies withl
specific obligations (mock up,
testing, safety etc).

Risk Infrastructure and
Equipment

Allocation

Public
Sector

Private
Sector

Shared

resulting in the title in a
materials, goods and equipmen
not transferring to CEC.

[9.1] Failure to pay the Infracc]
I

v

Risk Infrastructure and]|

Allocation

Equipment

Public
Sector

Private
Sector

Shared

[9.1] Failure to pay the Infraco
resulting in the title in al
materials, goods and
equipment not transferring to

CEC.

v
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CEC in all materials, goods, and
equipment intended to form pa
of the ETN.

[9.1] Failure to transfer title t:I

[9.1] Failure to deliver or instal
materials  following advanc
payment including risk o
linsolvency of suppliers.

[9.2/9.3/9.4] Failure to clearly
lidentify, separate and labe
project assets as the property off
CEC, whether on site or off site.
Failure to include such]
provisions in sub-contracts.

[9.5] Failure to procure that CEC
pursues claims against supplie
of defective or faulty material
which have vested in CEC and
to reimburse Infraco of all cost
recovered.

[9.6/9.7.1] Failure to procure tha
the Tram Supplier transfers titl
to CEC in the Trams (free from
all Security Interests) or Tram
Related Equipment.

[9.1] Failure to transfer title to
CEC in all materials, goods,
and equipment intended to
form part of the ETN.

[9.1] Failure to deliver or instal
materials following advanc
payment including risk o
linsolvency of suppliers.

[9.2/9.3/9.4] Failure to clearl

lidentify, separate and labe
project assets as the propert

of CEC, whether on site or o

site. Failure to include such
provisions in sub-contracts.

[9.5] Failure to procure tha
CEC pursues claims agains
Isuppliers of defective or fault
materials which have vested in
CEC and to reimburse Infraco
of all costs recovered.

[9.6/9.7.1] Failure to procurej
that the Tram  Suppliern
transfers title to CEC in the]
Trams (free from all Security
Interests) or Tram Related
Equipment.
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[2.8] Compatibility of al
infrastructure, equipment and
systems and fithess for purpos
(as defined complaint with th
Employer's Requirements),
excluding items free issued tof
the Infraco by tie.

[9.9/9.10] Euro Compliance oell
equipment, excluding items fre
lissued to the Infraco by tie.

[9.11] Malfunction, non-
operability, late delivery, removae1
or replacement of free issue far

collection equipment.

and any materials (in which titl
has passed to tie or CEC
available to the Infraco for
performance of its obligations.

[9.12] Failure to make the Tramz)l

v

Risk: Security Package -

Allocation

Bonds, Guarantees and
Eollateral Warranties

Public
Sector

Private
Sector

Shared

Failure to provide and
responsibility to replace if credi
rating drops:

Parent Company Guarantees
Bonds (Performance Bond,
Retention Bond, defects bond)

[9.8] Compatibilty of al
infrastructure, equipment and
systems and fitness fo
purpose (as defined complain
with the Employer'
Requirements), excluding
litems free issued to the Infraco
by tie.

[9.9/9.10] Euro Compliance 01]
equipment, excluding items
free issued to the Infraco by
tie.

[9.11] Malfunction, non| ¥
operability, late delivery,
removal or replacement of free
lissue fare collectionl
equipment.

[9.12] Failure to make thel v
Trams and any materials (in

which title has passed to tie of]
CEC) available to the Infracgl

for performance of it
obligaticns.

Risk: Performance Security]

Allocation

Package - Bonds,]Public
guarantees and Collateral Sector

Private
Sector

Shared

Failure to provide and
responsibility to replace i
credit rating drops:

Parent Company Guarantees
Bonds (Performance Bond,
Retention Bond, defects
rectification bond)
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Collateral Warranties

Collateral Warranties (to third
parties and to CEC and
TEL)CEC Guarantee (o
payment only)
Advance Payment
(Trams)

Bond

v

Risk : Deliverables

Allocation

Public
Sector

Private
Sector

Shared

Programme.

[10.1] Failure to prepare
Deliverables in accordance
with the Infraco Contract and

v

[10.2] Failure to submit any|
Deliverables associated withl
any Permitted Variations to
tie's Representative for review
pursuant to the Review|
Procedure.

[10.3] Failure to allow tie
Representative reasonable}
opportunity to review any
Deliverable at any stage off
development.

CEC Guarantee (of paymenf] v
only)
v v
Risk : Deliverables Allocation
Public |Private |Shared

_ Sector |Sector
[10.1] Failure to prepar v
Deliverables in accordance witq
the Infraco Contract and
Programme.
[10.2] Failure to submit an v
Deliverables associated with ana
Permitted Variations to tie
Representative for review
pursuant to the Review
Procedure.
[10.3] Failure to allow tie v
Representative reasonabl
opportunity to review arq
Deliverable at any stage o
development,
[10.4] Failure to  provid v
Deliverables in format required
for tie extranet and failure t
establish/maintain  such  an
extranet.

[10.4] Failure to provid
Deliverables in format required
for tie extranet and failure t
establish/maintain  such an
extranet.
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[10.5/10.6] Failure to prepare a
Submittal Programme  whic
meets the Programme and
submit same to tie and advise o
revisions.

[10.6/10.7] Failure to comply wit
the Submittal Programme
timescales

m Introduction of alternati\j
Submittal Programme where ti

cannot comply with the origina
programme (not arising from|
Infraco default).

[10.8] Failure to give due]
consideration to tie or tie
Representative at a meeting|
called by tie or tie
Representative to discuss tha

development of a Deliverabl
and failure to submit a repo
detailing such discussions.

[109] Amendment to
Deliverable where such
Deliverable does not meet th
requirements of the Infrac
Contract.

[10.5/10.6] Failure to prepare a
Submittal Programme which
meets the Programme and
submit same to tie and advis
of revisions.

[10.9] Amendment to
Deliverable where such
Deliverable does not meet th
requirements of any "Approva
Bodies".

[10.10] Failure to provid
Deliverables in accordance wit
the Infraco Contract.

[10.6/10.7] Failure to comply v
with the Submittal Programme

tirnicales

[10.7] Introduction 0 v

alternative Submittal

Programme where tie canno

comply with the origina

programme (not arising from

Infraco default).

[10.8] Failure to give due

consideration to tie or tie

Representative at a meeting

called by tie or tie

Representative to discuss the

development of a Deliverabl

and failure to submit a repo

detailing such discussions.

[109] Amendment to a

Deliverable where such

Deliverable does not meet the

requirements of the Infraco

Contract.

[10.9] Amendment to a]

Deliverable where such

Deliverable does not meet the

requirements of any "Approva

Bodies".

[10.10] Failure to provid v
Deliverables in accordanct:| (design)

with the Infraco Contract.
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[10.11] Provision of further
Deliverables as requested by tie.

[10.12/10.13] Risks from|
conflicts, ambiguities,
discrepancies, errors of
omissions in or betwee
Deliverables and proposing and
carming out resolution.

[10.14] Failure to ensure th
Deliverables comply wit
document control requirements.

[10.15/10.16] __ Establishment,
staffing and making available for
tie's inspection of an office t
store record of performance o
the Infraco Works, drawings for
construction, all specifications,
all transactions entered into in
relation to Permitted Variation
and claims for additional costs o
expenses.

[54.4/54.5] Failure to write up,
maintain and store Technics]

Records in respect o)
IMaintenance Services or in

format reasonably specified by
tie.

[54.6] Maintenance, security
bugs etc in relation to th
Infraco's computer systems anZI
equipment

[10.11] Provision of further
Deliverables as requested by
tie.

[10.12/10.13] Risks  from|
conflicts, ambiguities,
discrepancies, errors orl
omissions in or between
Deliverables and proposing
and carming out resolution.

[10.14] Failure to ensure the
Deliverables comply  with
document control
requirements.

[10.15/10.16] _ Establishment,
staffing and making availabl
for tie's inspection of an office
to store record of performance
of the Infraco Works, drawing
for construction, al
specifications, all transactions
entered into in relation to
Permitted  Variations  and
claims for additional costs or
expenses.

[54.4/54.5] Failure to write up,
maintain and store Technical
Records in respect O?I
IMaintenance Services or in a
format reasonably specified by
tie.

[54.6] Maintenance, security,
bugs etc in relation to the
Infraco's computer systems

and equipment
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Risk : Novation and Other Key|

Allocation

Interfaces

Public
Sector

Private |Shared
Sector

Risk : Novation and Other

Allocation

Key Interfaces

Public
Sector

Private
Sector

Shared

[11.1] Failure of the Infraco toj
execute the novation agreement.

v

[11.1] Failure of tie to create thzl
novation agreement and procur
the execution of the same by
SDS Provider.

v

[11.1] Failure of the Infraco tol
execute the novation
lagreements.

v

[11.1] Failure of tie to create
the novation agreement and
procure the execution of the
same by SDS Provider.

[11.2.1] Failure of the Infraco t

procure and provide to tie a
collateral warranty from the SD

Provider.

[11.3] Failure to procure that th
SDS Provider carries out and
completes the SDS Services.

[11.2.1] Failure of the Infraco
to procure and provide to tie a
collateral warranty from the
SDS Provider.

[11.3] Failure to procure thaj
the SDS Provider carries ou
and completes the SDS
Services.

[11.4] Management of the]
performance of the SDS
Services and resultant liability.

[11.4] Management of the}
performance of the SDS
Services and resultant liability.

[11.5] Amendment of the SDS|
Agreement.

attendance of the SDS Provide
at any meeting in relation to th
Infraco Works.

[11.6] Failure to procure chI

[11.5] Amendment of the SDS
ﬁ;reement.

[11.6] Failure to procure the]
attendance of the SDS
Provider at any meeting inj
relation to the Infraco Works.

[11.7] Failure to procure]
performance of  additiona
services required from the SDS
Provider following a request from
tie.

[11.7] Failure to procure
performance of additiona
services required from the
SDS Provider following a

request from tie.
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[11.7] Requirement for additiona
services from SDS.

[11.7] Requirement for
additional services from SDS.

[11.8] Termination of the SDS
Agreement without the consenfi
of tie.

[11.8] Termination of the SDS
Agreement without the consent]
of tie.

[11.9] Failure, if required by tie
on termination or expiry of thej
Infraco Contract to novate,
assign or otherwise transfer th
SDS Agreement to tie, th
Scottish Ministers, TEL, CEC,
Transport Scotland or thei
|successors with no wors
financial standing than tie or t
any other person whos
obligations are unconditionall
guaranteed under the SDS
Agreement by such a person.

[11.9] Failure, if required by tie,
on termination or expiry of the|
Infraco Contract to novate,
assign or otherwise transfer
the SDS Agreement to tie, the]
Scottish Ministers, TEL, CEC,
Transport Scotland or their
successors with no worsEI

financial standing than tie or t
any other person whos
obligations are unconditionally
guaranteed under the SDS
Agreement by such a person.

[11.9] Failure to assist in|
obtaining a collateral warranty
from SDS where novation,
assignation or other transfer hasj
taken place.

v

[12.A] Failure to enter into aI
novation agreement with tie and
the Tram Supplier.

[11.9] Failire to assist in
obtaining a collateral warrantyl
from SDS where novation,
assignation or other transfer
has taken place.

novation agreement with tie

[12.A] Failure to enter into a
and the Tram Supplier. |

[12.1] Failure to procure that th

Tram Supplier enters into a
collateral warranty in favour o
tie and to deliver same to tie.

[12.1] Failure to procure tha
the Tram Supplier enters into a
collateral warranty in favour o
tie and to deliver same to tie.
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[12.2] Failure to procure that th
Tram Supplier carries out and
completes the Tram Supply
Obligations in accordance with|
the Tram Supply Agreement.

[12.2] Failure to procure tha
the Tram Supplier carries ou
and completes the Tram
Supply Obligations in
accordance with the Tram
Supply Agreement.

[12.3] Management of the]
performance of the Tram Supply
Obligations and resultant liability.

performance of the Tram
Supply Obligations and
resultant liability.

[12.3] Management of thel

[12.4] Amendment to the Tram] ¥
Supply Agreement (including th
Tram Supply Obligations).

attendance of the Tram Supplie
at any meeting in relation to th
Infraco Works

[12.5] Failure to procure chI

[12.6] Failure to use reasonable
endeavours to procure supply o
additional Trams, spare pa
and services following a reques
from tie.

[126] The requirement fory
additional Tram Supply services.

Tram Supplier or rectification o

[12.7-12.14]  Termination 01 v
lits defective performance.

[12.4] Amendment to the Tram] ¥
Supply Agreement (includingl
the Tram Supply Obligations).

attendance of the Tram
Supplier at any meeting in
relation to the Infraco Works

[12.5] Failure to procure thel

[12.6] Failure to use
reascnable endeavours to
procure supply of additiona
Trams, spare parts and
services following a reques
from tie.

[126] The requirement forl
additional Tram Supply
services.

Tram Supplier or rectification

[12.7-12.14] Termination 01 v

of its defective performance.
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[12.15] Failure, if required by tie
on termination or expiry of th
Infraco Contract to novate,
assign or otherwise transfer th
Tram Supply Agreement to tie
the Operator, the Scottish
IMinisters, TEL, CEC, Transpo
Scotland or their successors wit
no worse financial standing than
tie or to any other person whos
obligations are unconditionally
guaranteed under the Traml
Supply Agreement by such a
person.

[12.15] Failure to assist in|
obtaining a collateral warranty
from Tram Supplier where]
novation, assignation or other
transfer has taken place.

[13.1] Failure to enter into al
novation agreement with tie and
the Tram Maintainer.

[13.2] Failure to procure that th
Tram Maintainer enters into a
collateral warranty in favour o
tie.

[13.3] Failure to procure that th
Tram Maintainer carries out and
completes the Tram
Maintenance Services in
accordance with the Tram
Maintenance Agreement.

[12.15] Failure, if required b
tie, on termination or expiry o
the Infraco Contract to novate,
assign or otherwise transfer
the Tram Supply Agreement to
tie, the Operator, the Scoﬂishl
IMinisters, TEL, CEC,
Transport Scotland or their
successors with no worse
financial standing than tie or tzl
any other person whos

obligations are unconditionally
guaranteed under the Traml
Supply Agreement by such a
person.

[12.15] Failure to assist in
obtaining a collateral warran

from Tram Supplier wher
novation, assignation or othe
transfer has taken place.

[13.1] Failure to enter into a
novation agreement with tie
and the Tram Maintainer.

the Tram Maintainer enters
linto a collateral warranty in

[13.2] Failure to procure tha‘
favour of tie.

[13.3] Failure to procure tha
the Tram Maintainer carries
out and completes the Tram
Maintenance Services in
accordance with the Tram
Maintenance Agreement‘
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performance of the Tram
Maintenance Services and
resultant liability.

[13.4] Management of thel

[13.5] Amendment of the Tram]
Maintenance Agreement.

[13.6] Failure to procure th
attendance of the Tram
IMaintainer at any meeting in
relation to the Infraco Works.

[13.7] Failure to use reasonabl
endeavours to procure that th
Tram Maintainer shall supply an
additional spare parts and/o
perform any additional service
which are required by tie in
respect of the ETN.

[13.8-13.16]  Termination onl v
Tram Maintainer or rectification
of its defective performance.

[13.4] Management of the
performance of the Tram
Maintenance Services and
resultant liability.

[13.5] Amendment of the Tram|
Maintenance Agreement.

[13.6] Failure to procure the
attendance of the Tram
IMaintainer at any meeting in
relation to the Infraco Works.

[13.7] Failure to use
reasonable endeavours to
procure that the Tram
IMaintainer shall supply an
additional spare parts and/o
perform any additional services
which are required by tie in
reseect of the ETN.

[13.8-13.16] Termination o
Tram Maintainer or rectification
of its defective performance.

v
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[13.16] Failure, if required by tie
on termination or expiry of th
Infraco Contract to novate,
assign or otherwise transfer th
Tram Supply Agreement to tie
the Operator, the Scottish
IMinisters, TEL, CEC, Transpo
Scotland or their successors wit
no worse financial standing than
tie or to any other person whos
obligations are unconditionally
guaranteed under the Traml
Supply Agreement by such a
person.

[13.16] Failire to assist in] v
obtaining a collateral warranty
from Tram Maintainer where]
novation, assignation or other
transfer has taken place.

[14.1] Failure to carry out and] v
complete tie's Obligations (to b
defined).

Codes of Construction Practice,
Iidentiﬁcation and settlement o
issues and resultant delay of
disruption.

[15] Establishment of Loca] v

and method statements in
relation to Local Codes o
Construction Practice.

[15.1] Provision of assistancej

[13.16] Failure, if required b
tie, on termination or expiry o
the Infraco Contract to novate,
assign or otherwise transfer
the Tram Supply Agreement to
tie, the Operator, the Scoﬂishl
IMinisters, TEL, CEC,
Transport Scotland or their
successors with no worse
financial standing than tie or tzl
any other person whos

obligations are unconditionally
guaranteed under the Traml
Supply Agreement by such a
person.

[13.16] Failure to assist in
obtaining a collateral warran

from Tram Maintainer wher
novation, assignation or othe
transfer has taken place.

[14.1] Failure to carry out and
complete tie's Obligations (to
be defined).

[15] Establishment of Local
Codes of Construction
Practice, identification and
settlement of issues and
resultant delay or disruption.

and method statements in
relation to Local Codes o
Construction Practice.

[15.1] Provision of assistancc]
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[16.2] Risks arising through the]
Asset Protection Agreement.

Risk : Operator Interface

Allocation

Public
Sector

Private
Sector

Shared

[1_7‘2] Occurrence and costs t
the Infraco of an Operator Even
to the extent the Infraco has no
materially contributed to such
event.

v

[17.3/17.4117.7] _ Failure  t
mitigate (at reasonabl
linconvenience and cost), notify
tie of or maintain reports of an
Operator Event or matters whic
may precede an Operator Event.

[17.5] Arranging meeting and
obtaining Operator's cooperation
with agreed corrective measures
following an Operator Event.

[17.8] Failure to, from the date o
the Agreement, take int
account comments of th
Operator when refining Design
and failure to deliver Infraco
comments on functional and
maintainability issues to tie and
the Operator.

[16.2] Risks arising through the}
Asset Protection Agreement.

v (to
cap)

Risk : Operator Interface

Allocation

Public
Sector

Private
Sector

Shared

[1_7‘2] Occurrence and costs to]
the Infraco of an Operator
Event to the extent the Infraco
has not materially contributedl
to such event.

v

[17.3/17.417.7] Failure toI
mitigate (at reasonable
linconvenience and cost), notify
tie of or maintain reports of an|
Operator Event or matters
which may precede anI

Operator Event.

[17.5] Arranging meeting and
obtaining Operator's
cooperation  with  agreed
corrective measures following
an Operator Event.

[17.8] Failure to, from the date
of the Agreement, take int
account comments of the
Operator when refining Design
and failure to deliver Infraco
comments on functional and
maintainability issues to tie
and the Operator.
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[17.9] Obstruction of th
Operator in respect the Operato
Maintenance Plan and
Maintenance Services .

o

[17.9] Obstruction by th
Operator of the Infraco in
respect of the Maintenanc
Services.

u
A

[17.10] Failure to observe th
Operator's Representative'

5
7]
-
=]
=
2
=]
=3
o
ﬂ

[17.11-13] Failure to notify and
co-operate with tie and th
Operator and minimise th
adverse caonsequences 0
Operator Maintenance,
IMaintenance Services and any
planned or unplanned works or
activities, including support i:—]
providing alternative transpo

and notifying passengers.

[17.12/13] Failure to notiryl v
passengers of disrtﬂ:)tion‘

[17.14-17.17] Failure t
comment, respond with se
timescales, provide a report on
and carry out modifications as a
result of a DPOFA Change.

DPOFA which adversely affects

[17.14 - 17.17] Vanation to] ¥
Infraco's performance.

[17.9] Obstruction of the
Operator in respect the
Operator Maintenance Plan
and Maintenance Services .

Operator of the Infraco in
respect of the Maintenanc
Services.

[17.9] Obstruction by thzl

Operator's Representative'

[1_7‘101 Failure to observe the
linstructions. S|

[17.11-13] Failure to notify and
co-operate with tie and th

Operator and minimise the
adverse consequences 0
Operator Maintenance,
IMaintenance Services and anyj
planned or unplanned works orf
activities, including support in
providing alternative transportl
and notifying passengers.

[17.12/13] Failure to notify
[passengers of disruption.

[17.14-17.17] _ Failure  to
comment, respond with se
timescales, provide a report on
and carry out modifications as
a result of a DPOFA Change.

[17.14 - 17.17] Vanation to]
DPOFA  which  adversely
affects Infraco's performance.
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representative for the Proje
Safety Certification Committee.

[17.18.1] Failure to providej

with the Independent Competen
Person, HMRI and th
Emergency Services.

[17.18.2.1/51.2] Failure to Iiai33

[17.18.2.2] Failure to develop

Safety Management System.

and implement the Infraco]

the Infraco Safety Managemen
System.

[1_?.19] Failure to give access tc;l

[17.20/17.21] Failure to complet
Isafety and service readines
verification each morning, t
certify this to tie and th
Operator and to rectify where th
Isystem is not ready.

effectively with the Operator in
the co-ordination of health and
safety issues at the Depot.

[17.22] Failure to liaise

[17.18.1] Failure to provide Ce:l
representative for the Proje
Safety Certification Committee.

liaise with the Independen
Competent Person, HMRI and
the Emergency Services.

[17.18.2.1/51.2] Failure totl

[17.18.2.2] Failure to develop
and implement the Infracol
Safety Management System.

WJQ] Failure to give access|
to  the Infraco Safety
IManagement System.

[17.20/17.21] Failure to
complete safety and service
readiness verification each
morning, to certify this to tie
and the Operator and to rectify,
where the system is not ready.

effectively with the Operator i
the co-ordination of health and
safety issues at the Depot.

[17.22] Failure to Iiaisel
n
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[17.23] Failure to give thgll
Operator and tie a minimum o

one month's notice of any
planned lifecycle maintenanca
forming part of the Maintenanc

Services to be carried out on any
part of the ETN and to give]
subsequent notices.

[17.24] Failure to provide tie and
the Operator with a combined
maintenance plan not less than

months prior to the Planne
Service Commencement Date,
subject to supply to the Infraco o
the Operator Maintenance Pla
12 months prior to the Planne
Service Commencement Date.

[17.25-17.27] Failure to provid

technical advice and information
to the Operator during normal
working hours; failure to provid

reasonable works/site access t

Operator and tie; interference
with Operator mobilisation.

[17.23] Failure to give the
Operator and tie a minimum o
one month's notice of an
planned lifecycle maintenance
forming part of the
IMaintenance Services to be
carried out on any part of the
ETN and to give subsequen
notices.

[17.24] Failure to provide tie
and the Operator with a
combined maintenance plan
not less than 6 months prior to
the Planned Servic

Commencement Date, subjec
to supply to the Infraco of the
Operator Maintenance Plan 12
months prior to the Planned
Service Commencement Date.

[17.25-17.27] Failure to provid
technical advice and
linformation to the Operator
during normal working hours;
failure to provide reasonable]
works/site access to Operator
and tie; interference withj
Operator mobilisation.
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[17.27/17.28] Interference wit
Infraco while on Site; failure t
comply with safety procedure
on site; damage to the Infrac
Works caused by the Operator
or tie (unless fair wear and tear
or due to operations in
accordance with the Operation
and Maintenance Manual).

[17.29] Failure to work closely
and effectively with the Operator
to complete the System
Acceptance Tests and relate
obligations on testing and

commissioning.

work collaboratively with th
Operator and failure of th
Operator to work collaboratively
with the Infraco to:

[17.31] Failure of the Infraco ta

|productivity during the Infrac
Works and minimise disruptio
for the public and third parties;

. [17.31.1] maximiseﬂ

e [17.31.2] ensure the delivery]
of complete system integration;

. [17.3.3] satisfy levels off
technical systems availability;

v

[17.27/17.28] Interference with
Infraco while on Site; failure to
comply with safety procedures
on site; damage to the Infraco
Works caused by the Operato
or tie (unless fair wear and
tear or due to operations in
accordance with the
Operations and Maintenanc
IManual).

[17.29] Failure to work closel
and effectively with the
Operator to complete the
System Acceptance Tests and
related obligations on testing

and commissioning.

[17.31] Failure of the Infraco to
work collaboratively with the
Operator and failure of the
Operator to work]
collaboratively with the Infracol
to:

® [17.31.1] maximise
productivity during the Infracln]
Works and minimise disruptio
for the public and third parties;

° [17.31.2] ensure the]
delivery of complete system
lintegration;
. [17.3.3] satisfy levels off
technical systems availability;

v
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e [17.31.4] minimise and giv
the best advance notice o
interruption to Transpo
Services;

. [17.31.5] not hinder prope
performance of the Proje
Development Services, Proje
Operations and  obligation
Junder the Infraco Contract;

e [17.31.6] support adherenc
Ito timetables and th
Programme;

. [17.31.7] report promptly
any proposed change permitted
junder the DPOFA or the Infrac
Contract and related mitigation;

. [17.31.8] use reasonablel
endeavours to minimise
|likelihood of interface disputes.

[17.32 and 17.34] Claims agains
tie by the Operator pursuant t

DPOFA due to Infraco breach,
save to the extent contributed to}
by tie or the Operator.

[17.33] Liaison between th
Operator and Infraco. eI

v

Risk : Land Issues and]

Allocation

Consents

Public
Sector

Private
Sector

Shared

° [17.31.4] minimise and
give the best advance notice o
linterruption  to  Transpo

Services;

e [17.31.5] not hinder prope
performance of the Proje

Development Services, Proje

Operations and obligation

under the Infraco Contract;

° [17.31.6] suppoﬂl
adherence to timetables and

the Programme;
. [17.31.7] report promptly
any proposed change’I

permitted under the DPOFA o
the |Infraco Contract and
related mitigation;

. [17.31.8] use reasonablel
endeavours to minimise
likelihood of interface disputes.

[17.32 and 17.34] Claims]
against tie by the Operator
pursuant to DPOFA due toI
Infraco breach, save to the
extent contributed to by tie or

the Operator.

[17.33] Liaison between the
Operator and Infraco. I

v

Risk : Land Issues and|

Allocation

Consents

Public
Sector

Private
Sector

Shared
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[18.1/18.18/18.20/18.21/18.22]

Failure to provide appropriat
licence and the necessary Land
Consents to enter and remain
upon the Permanent Land or
withdrawal, denial, refusal orn
delay of granting Infraco access]
that is undisputed by tie.

[18.1/18.18/18.20/18.21/18.22]
Failure to provide appropriat
licence and the necessa

Land Consents to enter and
remain upon the Permanen
Land or withdrawal, denial,
refusal or delay of grantingl
Infraco access that s
undisputed by tie.

v

[18.2/18.19] Encroachment,
design or construction of ETN on
any land outside of th
Permanent Land and Temporary
Sites without the consent of tie.

[18.3/18.6/18.17] Breach of a
Land Consent due to breach o
the agreement or wilful act o
omission or the wuse o
Temporary Sites outside tha
Ispecified in the Acts.

[18.4] Failure to give tie not les
than 40 days' notice wher
access is required to an
Temporary Site for the purpose
of carrying out the Infrac
Works.

[18.5] Failure to provide acces
to the Temporary Sites followin
40 days' notice having been
given by the Infraco.

[18.2/18.19] Encroachment,
design or construction of ETN
on any land outside of the
Permanent Land and
Temporary Sites without the
consent of tie.

[18.3/18.6/18.17] Breach of a
Land Consent due to breach o
the agreement or wilful act o
omission or the wuse o
Temporary Sites outside tha
Ispecified in the Acts.

DR - Wl S - W

[18.4] Failure to give tie no
less than 40 days' notice wher
access is required to an
Temporary Site for the
purposes of carrying out the
Infraco Works.

[18.5] Failure to provid
access to the Temporary Site
following 40 days' notice
having been given by the

A&

Infraco.

v
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period of possession 0
Temporary Site, or failure to qui
occupation of such Temporary
Site after 28 days (3 month]

n

[18.7/18.8] Failure to minimised

where a Site Office has bee
established) following th
completion of the Infraco Works
to such Temporary Site.

[18.7/18.8] Failure to minimise
period of possession o0
Temporary Site, or failure to
quit occupation of such
Temporary Site after 28 day
(3 months where a Site Office
has been established)
following the completion of the
Infraco Works to  such
Temporary Site.

[18.9] Failure to give notice off
the vacation of a Temporary
Site.

[18.9] Failure to give notice off
the vacation of a Temporary
Site.

[18.10] Failure to remove al
temporary works from a
Temporary Site and restore thgl
land to the reasonabl

satisfaction of the land owner.

[18.10] Failure to remove al
temporary works from a
Temporary Site and restore the
land to the reasonable
satisfaction of the land owner.

[18.10.1] Demolition of a buildin
or any part thereof without th
consent of tie.

[18.10.1 Demolition of a;l
building or any part thereo
without the consent of tie.

[18.10.2] Failure to provide ti

with sufficient evidenc

(including a detailed record o
the condition of the land both
before and after the occupation
of the Temporary Site) to sho

that restoration obligations hav

been complied with.

[18.10.2] Failure to provide tie
with sufficient evidenc
(including a detailed record o
the condition of the land both
before and after the occupation
of the Temporary Site) to sho
that restoration obligation
have been complied with.
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[18.11] Compliance with th
obligations that have bee

Agreements when in occupatio

Temporary Sites.

of the Permanent Land or any

n
flowed down into the Infracj
Contract from the Third Party

ny

[18.12] Failure to provide notic

excluding where any Buildin
Fixing Agreement contains
right for the Infraco to enter ont
any land.

of temporary possession for
maintenance purposes,

el

]

[18.11] Compliance with the
obligations that have been
flowed down into the Infraco
Contract from the Third Party
Agreements when intl
occupation of the Permanen
Land or any Temporary Sites.

[18.13] Failure to giv

section 27(1) of the Tram Acts.

possession of land for
maintenance purposes under

ef

[18.12] Failure to provid

notice of temporary possessiom
for maintenance purposes,
excluding where any Buildingl
Fixing Agreement contains a
right for the Infraco to enter
onto any land.

to be in possession of land les
than 20m away from Infrac
Works.

[18.14.1] Breach of requiremeni

[18.13] Failure to givel
possession of land for
maintenance purposes under
section 27(1) of the Tram Acts.

which is not reasonably require
for or in connection with th
IMaintenance Services.

[18.14.2] Possession of Ian]
d

requirement to be in
possession of land less than
20m away from Infraco Works.

[18.14.1] Breach oil

gardens.

[18.14.3] Breach of requirement]
to avoid possession of houses or

[18.14.2] Possession of fand|
which is not reasonably]
required for or in connection|
with the Maintenance Services.

[18.14.3] Breach o]

requirement to avoid
possession of houses or
gardens.
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[18.14.3] Breach of requirementl
to avoid possession of occupied
buildings.

buildings‘

[18.15/18.21] Provision of
additional access, land, rights,
facilities and/or Land Consent

which are required by the Infraczl
outside the Permanent and
Temporary Land.

[18.14.3] Breach 0
requirement to avoid
possession of occupied

[18.15/18.21] Provision off ¥
additional access, land, rights,
facilities and/or Land Consents
which are required by thil
Infraco outside the Permanen

and Temporary Land.

endeavours to provid
assistance to tie in the provisio
and amendment of Land

[18.16] Failure to use reasonabl
Consents. 1

[18.17A - 18.170] Breach o
obligations flowed down to th
Infraco Contract from the Third
Party Agreements or putting ti
or CEC in breach of such
Qreements.

[18.16] Failire to  use
reasonable endeavours to
provide assistance to tie in th
provision and amendment o
Land Consents.

[18.17A - 18.1?0] Breach o
obligations flowed down to the
Infraco Contract from the Third
Party Agreements or putting tie
or CEC in breach of such

Egreements.
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[18.17A - 18.17C] Taking ste

to ensure tie or CEC is not i
breach of obligations which hav
not been flowed down to th
Infraco Contract from the Third
Party Agreements disclosed t
the Infraco - subject to test o
reasonably foreseeability by an
experienced contractor
executing works of a similar
nature in a similar environment.

v

[19.1]
NOTE: CONSENTS CLAUSE 19|
STILL UNDER DISCUSSION

Failure to obtain and maintain allj
TTROs TROs and tie Consents

[19.2] Failure to provide required‘
linformation to enable tie to
obtain a TTRO and all other
reasonable assistance and
Isupport to tie in obtaining th
TTROs, TROs and tie Consents.

v

[19.3] Failure to obtain and
maintain all Design Stag
Consents, Construction and
[Maintenance Stage Consent
and TTROs required afte
Service Commencement.

[18.17A - 18.17C] Taking steps
to ensure tie or CEC is not in
breach of obligations which
have not been flowed down to
the Infraco Contract from the
Third Party Agreements
disclosed to the Infraco -
subject to test of reasonably

foreseeability by an|
experienced contractor
executing works of a similar
nature in a similar

environment.

v

required information to enabl
tie to obtain a TTRO and al
other reasonable assistance
and support to tie in obtaining
the TTROs, TROs and tie
Consents.

[19.1] v
Failure to obtain and maintainl

all TTROs TROs and tie
Consents

[19.2] Failure  to provid v

[19.3] Failure to obtain and
maintain all Design Stag
Consents, Construction and
IMaintenance Stage Consents
and TTROs required afte
Service Commencement.

CEC01244182_0372





