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THIS PAPER SUMMARISES THE PROPOSED GOVERNANCE AND MANAGEMENT MODEL AS IT
STANDS AT 3 DECEMBER 2007. THE AREAS REQUIRING FURTHER INPUT ARE HIGHLIGHTED
IN THE BODY OF THE DOCUMENT, MAINLY FINALISATION OF OPERATING AGREEMENTS AND
THE DELEGATED AUTHORITY WHICH FLOWS FROM THOSE AGREEMENTS.

Edinburgh’s integrated transport system
Project governance for the construction period

(1) Governance and management model in period to financial close

The recipients of this paper approved a governance and project management model for the period to
Financial Close (currently assumed to be 28 January 2008) prior to the Council’s meeting on 25 October
2007. The purpose of this paper is to present the proposed model for the period from Financial Close to
operational commencement, planned for Q1 2011. The proposed model is very similar to the outline
presented in October but this paper is drafted to be independent of previous submissions.

The current model is set out in the following diagram, including the project workstream structure
under the TPD.
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(2) Governance and management model in construction period

The diagram below sets out the proposed governance model for the construction period .
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The roles & responsibilities of the entities within the new governance and management model are
summarised below.

Transport Scotland (TS)

TS exercise their oversight of the project through 4-weekly reporting in prescribed format and a 4-weekly
meeting with the City of Edinburgh Council (CEC).

The principal contractual relationship between TS and CEC is the Grant Award Letter which sets out the
terms on which TS will provide the balance of the £500m grant. This contains detailed reporting and
certification requirements appropriate to the conduct and scale of the project.[TO UPDATE WHEN
AGREED FORM CLEAR]

CEC

CEC have established a “Tram sub-Committee” of the existing Transport, Infrastructure and Environment
Committee. The sub-Committee is chaired by the Executive Member for Transport with a 6-8 weekly
meeting cycle. The purpose of the sub-Committee is to review and oversee decisions with respect to the
project. This will include addressing matters directly affecting the Council and providing assurance that
matters which cross Council departmental boundaries are managed cohesively (for example,
responsibilities for roads & traffic management and budgets).

CEC have prepared Operating Agreements between the Council and respectively tie Limited and
Transport Edinburgh Limited (TEL) to codify the arrangements between the entities and the
responsibilities of the two subsidiaries. The signing of the Operating Agreements creates the authority
for tie and TEL to execute their responsibilities.

[Describe the interface, delegated authority and reserved powers between the full Council, the Council's
TIE Committee, the Tram sub-committee and the two Operating Agreements including authority granted
to CEC officials.]

TEL

The TEL Board is focussed on its overall responsibility to deliver an integrated tram and bus network for
Edinburgh, on behalf of CEC. The Board is responsible for compliance with its Operating Agreement and
it will also address any matters outwith the direct arena of Integrated Bus and Tram systems and any
statutory TEL considerations.

The TEL Board comprises an independent non-executive Chairman, independent non-executive
directors, Elected Members and Executive management. There is appropriate common membership
across the TEL, tie and LB Boards to ensure consistency of approach.

[Describe the authority delegated to TEL]

The Council’s majority shareholding in Lothian Buses (LB) will be transferred to TEL and parallel
changes to the composition of the Lothian Buses Board will be effected in due course.

Tram Project Board (TPB) and its sub-Committees

The TPB maintains its role as the pivotal oversight body in the governance structure. The TPB is
established as a formal sub-Committee of the TEL Board with full delegated authority to execute the
project in line with the proposed remit set out in Appendix 1. In summary, the TPB has full delegated
authority to take the actions needed to deliver the project to the agreed standards of cost, programme
and quality.
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The suggested membership of the TPB is 7 people (Office of Government Commerce constituency
definitions “highlighted”):

» Chair (David Mackay)

> Senior CEC Representatives - “Senior User Representatives” (Donald McGougan and Andrew
Holmes)

» TEL CEO and Project “Senior Responsible Owner” (Neil Renilson)

> “Senior Supplier” representatives (tie Executive Chairman and TEL Operations Director) (Willie
Gallagher and Bill Campbell)

> Executive Member for Transport (Phil Wheeler)

The Chair will continue to be the TEL Non-executive Chairman, rather than the Project SRO. Other
parties, principally senior project management and advisers, will be called to attend as required, though
it is anticipated that a common group of senior project directors will attend

The remit and delegated authority given by TEL to the TPB, and by the TPB to the SRO and Tram Project
Director (TPD) are set out in Appendix 1. This reflects the current structure and requires to be
synchronised with the tie and TEL Operating Agreements when these are available. The TPD can then
ensure that the delegated authority downwards to senior members of the delivery team is also properly
aligned.

tie Limited

tie’s role is to deliver the tram network fit for operational purpose, on time and budget. For the
foreseeable future, tie will have only one major project, the tram. It will maintain roles with certain smaller
projects and will require to comply with normal statutory responsibilities as a limited company, including
formal compliance with its Operating Agreement.

The tie Board presently comprises a group of independent non-executive directors and Elected Members
under the Executive Chairman. The Elected Members will be the same on each of the TEL and tie Boards
to ensure consistency of view across delivery of the system and operations. The independent non-
executive members will also provide experienced participation in the TPB's sub-committee deliberations,
as explained below.

In overall terms, the composition of the tie Board will be maintained in its present form. The Board will
maintain its Audit and Remuneration committees, membership of which are restricted to the NXDs. In
addition, a new tie Board sub-Committee will be established to address Health & Safety, chaired by an
experienced NXD.

In its role on the tram project, tie provides services to the TPB. The tie Board will delegate authority to its
Executive Chairman to execute its contractual responsibilities for the tram project[THIS NEEDS TO BE
FINALISED WHEN THE TIE OPERATING AGREEMENT DELEGATIONS ARE FINALISED]. In turn, the Tram
Project Director (a tie employee) is given delegated authority to manage and deliver the project. The
authority given to the TPD in his role as a tie employee will be synchronised with the authority delegated
to him by the TPB. This ensures that the TPD leads the project delivery under delegated authority from
his employer (tie) and from the project client (TEL through the TPB) which is consistently defined.

[Describe briefly the authority delegated by tie to the TPD and relate to the TPB authority]
Further changes to the composition of the TEL, tie and LB Boards will be effected as is deemed
necessary over the period ahead. In particular, in the event that tie assumes responsibility for additional

major projects in the future, the Board composition may need to be addressed. All such changes will
require the formal approval of the Council.
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In summary, the roles of the parties are :

CEC
> To be responsible for the creation of a financially viable integrated bus and tram system in line
with the approved Business Case ;
» Compliance with the terms of the Grant Award Letter

TEL

# Under authority delegated by its parent CEC, to prepare for the operation of the integrated tram
and bus network, including oversight of the delivery of the tram infrastructure executed through
its sub-Committee, the TPB ;

» Compliance with the CEC / TEL Operating Agreement ;

» Statutory responsibilities including Board membership, statutory reporting, maintenance of
books of account and statutory records ;

> Matters relating to TEL employees including Health & Safety

TPB
> Prepare for the operation of the integrated tram and bus network, including oversight of the
delivery of the tram infrastructure, conducted directly or through scrutiny by sub-committees of
the TPB of specific activities within the project

tie
» Management of the delivery of the tram infrastructure including management of the contracts
written with third parties to achieve delivery of the tram network fit for operational purpose, on
time and budget
» Compliance with the CEC / tie Operating Agreement ;
» Statutory responsibilities including Board membership, statutory reporting, maintenance of
books of account and statutory records ;
Matters relating to tie employees including Health & Safety

v

TS
» To provide grant funding in line with the terms of the Grant Award Letter

(3) Practical operation of the governance model

It is recognised that there is inevitable duplication between the scrutiny by the tie Board of its Executive
activities and the oversight role performed by TEL and the TPB. However, this situation is normal, if tie's
role of providing a service to its client, in this case TEL, is borne in mind.

It is suggested that the tie and TEL Boards will meet every second month on a month-about basis. The
frequency of TEL Board meetings is expected to increase as operational commencement approaches.
The TPB and its sub-committees will operate on a 4-weekly cycle, linked to the 4-weekly report to TS. The
means by which the Project Director arranges day to day management of the project is not reflected in
this paper but will also follow the 4-weekly cycle and will respond to the reporting requirements of the tie
and TEL Boards. A calendar setting out the proposed cycle is included as Appendix 4.

The outstanding matters required to finalise the calendar are :
» Dates for proposed CEC Tram sub-committee meeting
» Dates for 4-weekly TS/ CEC meetings
> Confirmation from TS of 4-weekly report submission dates
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The current sub-Committee structure will be dissolved and the new sub-Committee structure will
comprise :

Engineering & Delivery Committee (E&D)
» Delivery under contracts - Infraco, Tramco, Utilities / MUDFA, design,
> Health & Safety, Quality & Environment
» Improvement initiatives — VE, Innovation, ICT
» Project interfaces & approvals — Land & Property, Traffic, third parties
Financial, Commercial & Legal Committee (FCL)
» Financial management - reporting, control, audit, risk management, insurance
» Contract management - reporting, compliance, interface with delivery, claims & variations

Benefits Realisation & Operations Committee (BRO)
» Operational & integration planning

0&M contract planning

Transdev

Marketing

VV VY

Communications Committee
» Comms management - utilities / MUDFA, Construction, Media, stakeholders

It is anticipated that the BRO and Communications committees will not meet for the early period of
construction in the absence of any material issues arising which require separate scrutiny. The TPB will
deal directly with any relevant matters under these headings for the foreseeable future.

In order to create close cohesiveness between the TPB / sub-Committee governance model and the
project management structure, the sub-Committees will be directly interfaced with the Project
workstreams and the individual directors responsible. Appendix 2 sets out the interfaces which
effectively constitute the remits for these committees.

To further reinforce cohesion, the tie Executive Chairman will Chair each of the sub-Committees. The
attendance of senior project and client officers, and the clear responsibilities allocated to individual
Project Directors, will ensure that appropriate independence and challenge is achieved. As currently, the
sub-Committees will have clear remits and will focus on detailed interrogation of key issues, leading to
recommendations to the TPB which retains decision-making authority over all key areas.

(4) Health & Safety

A detailed analysis of the means by which H&S responsibilities are discharged is set out in Appendix 3.
In summary, H&S is clearly of paramount importance both currently and in the construction phase of the
Project. CDM 2007 will be a key focus and will be given appropriate prioritisation by all parties at all
levels. The application of legal H&S responsibilities in the context of the governance and management of
a large, complex project requires very careful analysis.

The principle responsibilities can be summarised as follows :
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(5) Requested from recipients of this document — tie Board, TPB, TEL Board and CEC in appropriate
sessions

1. Comment on and if thought appropriate, approval of the proposed governance model for the
period from financial close to operational commencement.

2. [Approval of the tie and TEL Operating Agreements and all related delegated authorities] WHEN
AVAILABLE

3. Confirmation of the proposed members and participants in the governance bodies [UNDER
DISCUSSION ON A PERSONAL LEVEL]

4. Confirmation of the proposed meeting cycle

5. Comment on and if thought appropriate, approval of the proposed H&S regime.

GB
3.12.07
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Appendix 1 - Tram Project Board (“TPB”) Remit
TO UPDATE WHEN OPERATING AGREEMENTS ARE FINALISED

TPB has full delegated responsibility for the delivery of an integrated Edinburgh Tram and Bus Network
on behalf of TEL and CEC, in particular :

1. To oversee the execution of all matters relevant to the delivery of an integrated Edinburgh Tram
and Bus Network, with the following delegations :
a. Changes above the following thresholds
i. Delays to key milestones of > 1 month
ii. Increases in capital cost of > £1m
iii. Adversely affects annual operational surplus by >£100k
iv. is (oris likely to) materially affect economic viability, measured by BCR impact
of >0.1
b. Changes to project design which significantly and adversely affect prospective service
quality, physical presentation or have material impact on other aspects of activity in the
city
c. Delegate authority for execution of changes to TEL CEO (the Project SRO) with a
cumulative impact as follows:
i. Delays to key milestones of up to 1 month
ii. Increases in capital cost of up to £1m
iii. Adversely affects annual operational surplus by <€100k pa
iv. is (oris likely to) materially affect economic viability, measured by BCR impact
of <0.1

[Note: these are cumulative impacts since the last position approved by the TPB.]
The TEL CEO will delegate similar authority to the Tram Project Director.

2. To appoint the Senior Responsible Owner (SRO) and Tram Project Director (TPD) for the project
and to receive reports from the SRO and TPD on project progress

3. Toreceive reports from sub-committees established to oversee specific areas, as approved by
the TPB

4. To ensure project workstreams are executed according to robust programmes under the
leadership of Project Director.

5. To approve the submission of funding requests and to recommend approval of funding terms to
the TEL Board. TPB will also confirm to CEC compliance with all relevant aspects of the grant
award letter.[TO AMEND IN LINE WITH FINAL FUNDING TERMS]

6. To ensure proper reporting through the TPB Chairman to the TEL Board and to CEC (as
appropriate) of decisions made.
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Appendix 2

Interface between new governance bodies and project management structure in the construction

period - people identified are included for discussion only at this stage

TPB Governance body

Chair

responsibility

Director

Engineering & Delivery Committee

Gallagher

Engineering & Delivery -
Infraco

Tramco

Utilities  MUDFA

Engineering design

Health & Safety planning & management

Improvement -

VE

Quality & Environment
ICT

Innovation

Project Interfaces & Approvals -
Land & Property

Traffic management / regulatory
Other CEC, third party

Bell

McEwan

Sim

Financial, C

cial & Legal C

Gallagher

Financial management -
Financial reporting

Financial control, internal audit
Risk management

Insurance

Contract management -

Contractual reporting & compliance

Claims & Variations management

McGarrity/

Thorne

Fitchie

Benefits Realisation & Operations Committee

Operational Planning -

Integration & service planning
O & M planning

Transdev

Commissioning

Marketing

Richards

Communications Committee

c ications manac -
Utilities | MUDFA

Construction

Media

Stakeholder

McLauchlan
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Appendix 3
Health & Safety background and proposed operational structure

General

H&S obligations are well-understood and entrenched in the project governance and management
structure. The increased level of physical activity which may give rise to H&S risks once construction
commences reinforces the need to ensure H&S responsibilities are clear and that the highest standards
of H&S management are applied. These considerations must be addressed on a daily basis in all actions
and at all levels by parties involved in Project.

In overall terms, the key H&S considerations for CEC, TEL, the TPB and tie are:

> the health & safety of their people - the corporate H&S Management Systems address this
responsibility

ensuring that CEC, TEL, the TPB and tie deliver against clearly stated H&S responsibilities in the
framework of the project including working alongside third party H&S management systems
monitoring and reporting regularly that these responsibilities are being properly discharged
ensuring that all persons employed by CEC, TEL and tie are competent

ensuring that contracts entered into address H&S issues adequately

ensuring that H&S ramifications are considered when key investments and business decisions
are made

v

YV VY

These H&S considerations apply currently, throughout the period to Financial Close and throughout the
period of construction and into operation of the tram system.

The H&S responsibilities are currently defined clearly to meet the demands of the current project activity
including the utility works now underway. These responsibilities will require to be revised to integrate
with the revised governance structure described in this paper and to enable effective management of the
full-scale construction activity which will follow Financial close. The narrative below provides a
description of the responsibilities of the bodies involved in the project and has been drafted with the full
involvement of DLA. A precise and legally supported H&S regime will be put forward for approval and
then implemented in advance of financial close.

Relationship of revised governance model to H&S responsibilities

The TPB creates an "inclusive" decision making process which is important for the effective operation of
the project. The TPB will be a formal sub-Committee of the TEL Board so that members of the TEL Board
on the sub-Committee retain the formal responsibility for decisions taken at the TPB, with all other
parties to TPB deliberations being participants or observors only. The TPB itself is not a shelter from
health and safety liabilities or a clearing house for liabilities. Legally CEC, TEL and tie cannot delegate
H&S responsibility to the TPB in the governance structure and thereby declare that they have discharged
their health and safety liabilities and have no further duty regarding input into or consideration of health
and safety issues.

The ultimate responsibilities for the TPB decisions flow up to the TEL Board and CEC, subject to the
intended election under the Construction Design and Management Regulations 2007 (“CDM 2007”) of tie
as “Client” under those regulations. A Procurator Fiscal may consider that all parties (CEC, TEL and tie),
together constitute the entity for the discharge of H&S obligations. As a result H&S implications must be
considered by all these parties when making significant decisions affecting design and implementation
through the construction phase of the Project. The HSC guidance Director's Responsibilities for Health &
Safety must be followed by CEC, TEL, the TPB and tie. Appropriate leadership should be demonstrated
in this area by the boards and senior management.

10
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Where changes are submitted for TPB approval, or are requested by the TPB, tie/TELICEC (and the
appointed CDM 2007 parties) will be legally responsible for identifying and managing any impact that
these changes will have on safety. The TPB will be responsible for ensuring that they understand and
have responsibility for any decisions made in this respect. It is intended that tie will be mainly
responsible for implementing the decisions made throughout the construction period.

It is considered that TEL/CEC would remain the “client" in terms" of CDM 2007 as the TPB is not a
separate legal entity although it will make decisions on behalf of TEL/CEC. tie is responsible as the
elected second client under CDM 2007 and the client/employer (for general health & safety regulations)
for the overall project safety management for the development and implementation of the Project. Such
an election is, however, not a full delegation of all rights and responsibilities. tie and the TPB must
ensure that its activities or its stakeholders or advisors do not undertake actions that encroach upon the
role of the designer under CDM 2007, because this would mean that they would require to demonstrate
competency in this role and fulfil added responsibilities.

The revised project governance structure described in this paper will distance Transport Scotland from
the H&S responsibilities as their responsibilities are related to those of the principal funder of the
project, in the absence of any material involvement in design or construction matters.

Health & Safety, Quality & Environment will form an element of one of the new TPB governance sub-
Committees. H&S matters within tie will be the responsibility of the Engineering and Delivery Director. In
addition to the E&D Director’s leadership on this issue, a senior NXD will be the nominated chair of the
H&SQE sub-committee of the tie Board to add a further H&S check in the operation of tie and the TPB.

A regular safety report is produced and presented to the tie Board and to the TPB each month. The TPB
will ensure that safety is a core agenda item for each meeting and will ensure that the safety report tabled
at each meeting is actioned where appropriate. Copies of these reports, or summary documents as
appropriate, will be disseminated to TEL and CEC. This will ensure that H&S issues are considered at
senior level on a regular and disciplined basis.

Legal backdrop

There may be occasions where a decision which is made by the TPB under its delegated authority from
TEL is driven by one of the stakeholder directors to the exclusion of the other members of the board. In
the event of an incident, this may result in the contractual relationships or duties between the
stakeholders being considered. Notwithstanding that financial indemnities could be put in place to cover
losses suffered, if a particular party declares that it will be held accountable for a decision impacting
safety, it is important to highlight that it is not possible to ensure that fines imposed as a result of
prosecution can be the subject of an enforceable indemnity. It is not possible to contract out of criminal
liability nor is it possible to insure against a fine. Although it may be competent to include a clause in a
contract, it is possible that such a clause would be construed by the courts as unenforceable and
contrary to public policy. In this context, the representative of each stakeholder would need to look to
their employer, with regard to personal accountability.

The creation of appropriate safety responsibility structures, safety management systems and culture will
form a key defence to any prosecution assuming all procedures have been followed. Clearly there could
also be a number of other parties involved in a safety incident, for example contractors, sub-contractors,
agency staff, designers, CDM-Coordinators and third parties.

The Corporate Manslaughter and Corporate Homicide Act 2007 will come into force on 6 April 2008.
Corporate homicide will be committed where a death is caused by an unlawful or grossly negligent act of
the senior management of an organisation. The management and organisation of activities by senior
management must constitute a "substantial element"” of the breach, in other words, partial delegation of
the duty will not prevent liability attaching to senior management. Breach is punishable by a fine.

11
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Although directors do not face personal liability under the Act, the offence will make directors more
vulnerable to disciplinary action and further crystallise their accountability for health and safety
compliance to their stakeholders. It remains possible for directors and senior management to face
personal liability if there is sufficient evidence to bring a prosecution under the existing common law or
under the Health & Safety at Work etc Act 1974.

Operational structure for the construction period

Appendix 4
Meetings cycle

12
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