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Executive Summary 

The purpose of this document is to review the provisions for novation of the 
SOS Contract in the light of the current status of the Contract. The document 
reviews many of the clauses pertaining to novation and considers how these 
clauses may be applied in the current circumstances 

• PB notes that the intent of the Edinburgh Tram Network Business 
Case was that the deliverables from the SOS contract would be 
complete and approved prior to award of the lnfraco Contract. 

• The detailed design scope is not yet qqrnplete. 

• The MUDFA scope is not colTlpl@fe. 
}}}}( .-:::-_-:{}}><Jii\?\t::::.. 

• PB notes that tie has yet to advise ohJh@ .§f?tus of th§ §rnployer's 
Requirements; any reductions in SOS QqQt(9ct scope l& P@ m?cie 
prior to novation; and any changes to $DS Qgqtract scopeJq be made 
prior to novation 

.-::::::t/1\\Cit::::.. ·-:<\\\\it::::.. 
• PB notes that the Draft Nov9Ji§l1AgP~§fW~nt includ§tj as Schedule 8 

to the SOS contract provid§l$for theJijle§§§by tie of SOS, and for the 
release by SOS of tie fronjJt,e perygrn,arig§ gfJbe duties under the 

• 

SOS Agreement. ········ ········ ··············· 

:::::?\}}/\ ·-:·· /iiiil/:-· .. ::::)\\/ 
PB notes the pfqviijibns of the PIU Nqyafion Agreement for 
indemnification §y gpS of the lhf(jgq a§ainst damage, loss, and 
exp@Q§§ 9rising fr§ro preaches of the lnfraco Contract by the lnfraco 

< ,~~::~fti~W~s:d tdqij dye to breach by SOS of the novated 

·-:<\::::::::::t/::: ·-::<\\it>· 
PB notes the p(§Y:i.sions for payment by tie of all payments due under 
the Agreementp@pr to novation. 

·-:<<:CC/Ct::::.. ./ICC/ 
ThE:!@gpqlusion from.Jh~ review of the provisions for novation in the current 
circunil$!§Qqes is Jb§fhsks would arise for both tie and PB if the novation 
were to b~f iqygK§glmder the stated provisions at the same time as the award 
of the lnfraci§@§hfract, assuming the lnfraco Contract is awarded on or about 
28 January 2008. 

Accordingly, PB wishes to discuss with tie the options for:-

• Delaying the date of novation of the SOS Contract 

• Changes to the provisions of the Draft Novation Agreement. 
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1 Principles of Novation of the SOS Contract 

1.1 Requirements of the SOS Contract 

With reference to Clause 29 of the SOS Contract:-

• The SOS Contract is to be novated to the lnfraco at the option of tie 

• The scope of the SOS Contract may be reduced by tie prior to 
novation 

• Changes to scope may be instructed by tie ppipr to novation as a 
result of changes proposed by the BiddE!fS. ······· 

:::::tit/>:- ·-:<\\\i\I/t'.·· 
• On novation SOS is to provide a coll§tijfal w9rt~Ht&t iqJavour of tie 

\{}//t::::::-::/{\/>:- . ·-:<\\}}}\::::.. 
• On novation SOS may be required to slgfi ~funder's Di[§PJ < Agreement ················ ·············· 

·.· ·.·.·.·.·.·.·.·.·.·.·.·. ··.·.··· 

With reference to the Draft Novation Ag[E!§WE!nt includeq §§ Schedule 8 to 
the Contract, this Agreement sets oyt:f > ············ 

:::://}/::-· .. <I/IHI/Ii::::::.. ··:::::::-· 
• The release by tie of SOS from thE!fµhhe[ p$rfprmance of the SOS 

Provider's duties anq pbligjtion§ y11der thij SOS Agreement 
::::u:c::c::>. <::-· · .:::::c:tr·· .. /?It 

• The release by §Q§ ()f tie from i@Y 9pg iii duties, obligations and 
liabilities owedJg)QE! SOS Provid§[ glider the SOS Agreement. 

·.·.·.·.·.·.·.·.·.·.·.·.·.· ··.·.·.·.·.·.·.·· 

.·.·:-:::::::::::::::::::::::::::::·:·.·. ··::::::::::::::::::::::::: .. 

• . IBhi V§§fipg pf rem9ijiij§Jigainst the SOS Provider and against tie . 
. -:::::f i\/:t:::::-··· . ·-·-::\\}}}}}\::::. ·-:<\\\i}i\::::.. 
< • > Acceptance Ofli$1:>ility b§fhef SOS Provider to the lnfraco. 

···•/i/i// ..• 

··:::::::::::::::::::::::::::::::::::::::·· 

• ProviSion for the amendment of the SOS Agreement as defined by 
Appendix 1 to the Draft Novation Agreement. 

1.2 SOS Contract Status at Novation - Planned vs Actual 

The current status of the SOS Contract is different now from what was 
envisaged at novation both when the Edinburgh Tram Network Business 
Case was drawn up and when the SOS Contract was awarded. 

For the ETN Scope key variances can be summarised as follows:-
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• With reference to the original master programme, the scope of work to 
deliver detailed design packages should have been complete and 
approved prior to award of the lnfraco Contract. This scope of work is 
not complete. 

• Completion of the detailed design has been delayed in the past due to 
delays in the resolution of "Critical Issues". Three issues remain 
outstanding:-

• The delay to resolution of the third party agreement between 
CEC and the SRU. The absence of this agreement will impact 
the programme to completion of the SOS ETN Scope. 

• The question over approval of th§pic@rgygl~ce detailed 
design where PB has been in?Mycted lo ggy@lop a design 
which may not be approved by GEC. . < 

\\\?\t::::.:<f i\\:- .... -:<\)}}\\t::::.. 
• The delay to agreement on the b@igbt of the bridgij@t§§lgreen 

Road. 
·-:::-· ·-::::::::::::::::::::::.. ·.·.:-:::::-:-:-·· 

For the MUDFA Scope key variances 9:§Q p~ ?ummaris@g §S follows:-
.-:::::Ji}/f >?://\}\\i::::::.. ·-::<t\}\/> 

• With reference to the origiri$1 rhastefprqgt§mme the/scope of work to 
deliver MUDFA lssue-for-qqnstructiqff; (iFQ), tj0:3wings should have 
been complete prior§\Nargtjf th§ lofraco qphtract. This scope of work 
is not complete. 

1.3 tie Actions Prior to Nd\llti4n 
/ . > 

Paqly aS a resuff Of U)§ detaile~ @§gotiations with the Bidders tie has 
lpffqduced changes tg)Q§ Emplby1;ir's Requirements. These changes are in 

. ijpdition to earlier chahg§? which modified the Requirements from the version 
< ppgguced by SOS and Which has formed the reference for the completion of 

ll"l~ pf§liminary and deJ@i]ed designs. 
·-:<<:CC/Ct::::.. ..::::/\\/? 

Figure j ~ggws hgiJhe Detailed Design and the Employer's Requirements 
have evo]x@P: fiigyre 1 also shows the relationship between the Employer's 
Requirem9M($ $Md the BBS Offer. Currently the Employer's Requirements, 
the Detailed DE!sign, and the BBS Offer are not aligned. It is assumed that tie 
will have completed the review of the Employer's Requirements prior to 
novation and will be in a position to advise SOS of any changes which may be 
required to the detailed design at that point. 

It is a pre-requisite for novation that the Design (including any change 
instructions) conforms with the Requirements. Reference Clause 4.8 of the 
SOS Contract:-

4.8 If it should be found that the Deliverables do not fulfil the requirements 
of this Agreement or the needs of any Approval Bodies, the SOS 
Provider shall at its own expense amend the Deliverable. Such 
amendment shall be made in accordance with Schedule 9 (Review 
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Procedure) and such amendment and rectification shall ensure that 
the Deliverable shall satisfy the requirements of this Agreement and 
any Approval Bodies. 

In the context of this Clause it is clear that in addition to ensuring that 
Changes are instructed in order to achieve alignment between the 
Requirements and the Design tie must also ensure that the needs of the 
Approval Bodies will not be adversely affected by any changes instructed. 

Currently the SOS Detailed Design conforms to Version 1.x of the Employer's 
Requirements. 

1.4 Outstanding Payments Against SOS Claims 
/ 

PB notes that the Legal Agreement drafted tgfprmalisitRi f~l?olution of the 
claims for additional services submitted on Oil) &Pfil &007 ahq if June 2007 
has yet to be signed. This agreement defines $ p$y.ment profil~ W!Jic;l"I $hould 
be considered in tandem with the arrangemenJ$ fdf@pyation of fhij $IDS 
Contract. ·· ············ ······ 

.-:::::ti\/iCiU?}(}j\\::::::.. 
1.5 tie Novation Plan dated 06 December 2007 > 

•> / .. / ······· PB notes the content of the .. ':l>Jovation F'l~p"prov@§cl ih draft format by tie. 
Appendix 1 contains a set@fComment$tjn the c;gotent of the document. 

........ ........ . .... . 

1.6 SOS Agrl:!l:!1!11:!QtCross ijijfl:!rence 

/ . > 
T9pl§ 1 provides a §f9§l? referE!Qp§g1atrix showing the provisions for novation 
pgptained in the SOS ,%\.g[eemenfand the links to sections in this document. 
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2 Provision for Novation 

2.1 Contract Reference 

At Clause 29.1 the SOS Contract defines the requirement for novation:-

29.1 tie intends to enter into an infrastructure supply contract with the 
lnfraco. It is a material condition of this Agreement that the SOS 
Provider shall, if and at the time requested by tie, enter into and 
execute a Novation Agreement with tie and the lnfraco in the form set 
out in Schedule 8 (Novation Agreement). 

2.2 Impact of Differences between Planned and !;\ct1;1" §<?ntract Status 

2.2.1 Incomplete ETN Detailed Design Scope 
.. / . 

It is possible that Clause 29 can be applied irr§§P§§tive of the i@pgqJpl~He 
status of the detailed design scope. However, jfis@l~W that at fh@ > 

commencement of the SOS Contract all parties were @fij]e view that the 
deliverables from the contract would hqy§ P@@n complet§gprior to novation. 
In these circumstances Clause 29 cp@dhaV§ g@en applieg ijtsome 
indeterminate time, but only after gg!Tlpletioq@fth@ deliverables. 

/!CCC .::::::i\i/:::- "-::\/i/HH::t:::.:-... 
PB understands that tie is 1T1jpdeij}6 inyqkenovatiphof the SOS Contract at 
the point of award of the lpffjbo C6ntr9pty How@yer, in PB's opinion the 
alternative of deferring r,oy$tion to theJi!Tl.e WQ@@the deliverables have been 
completed should also ij@@pnsidered. ]t i§@liaf from the Edinburgh Tram 
Business Qq§§Jhat the p<Uij!JJial difficultybfsecuring approvals and consents 
for th@ g§f$il§q@§§ign under)h@ constraints imposed by the Heritage City 
enyifpp!Tlent wasfylly 9ppredijtij9, The procurement strategy was designed 
t9$¢idress these diffig@ties and @gvation of the SOS Contract was but one 
zj$pect of the complet$ $trategy. PB considers that since much of the design 
tj99 not yet been submif!§d for approval there is merit in delaying novation 
1.19fil more confidence Pii been gained that the Stakeholders will be content 
td szjrj¢tion progress Jg ¢0nstruction. Experience through the course of the 
SOS q@Qtr9ct - e9pi¢1ally experience from the Charrette exercise - would 
suggesftg$tpo9Jptjhement of novation could be the best approach for tie 
from a riskruzj@ijgement perspective. If novation does proceed as currently 
envisaged, th§rfin PB's view there is a significant risk of further disruption to 
the contract programme. 

2.2.2 Incomplete MUDFA IFC Scope 

Since the MUDFA scope is not novated and in light of the provisions 
contained in the Draft Novation Agreement for release by tie of SOS from the 
further performance of the SOS Provider's duties and obligations under the 
SOS Agreement, (ref section 5), tie would have to contract the completion of 
the MUDFA IFC scope separately if novation were to be exercised prior to 
completion of the MUDFA deliverables. Given the detailed knowledge of the 
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SOS team of the MUOFA requirements the option of delaying novation to 
allow SOS to complete this scope should be considered. 

2.3 Action 

tie to confirm if the option to novate the SOS Contract is to be taken up and, if 
so, the intended timing. 

- 9 - Draft Issue D 
Date 14 January 2008 

CEC01484338 0009 



3 Provision for Reduction in Scope 

3.1 Contract Reference 

At Clause 29.2 the SOS Contract provides for the scope to be reduced by tie 
prior to novation:-

29.2 Notwithstanding the provisions of Clause 15 (Changes), tie may in its 
absolute discretion require the reduction of the scope of the Services 
prior to the execution of the Novation Agreement by the SOS Provider. 

Clause 29.2 continues to define the process for valu§lt.ion of WIP associated 
with any reduction in scope. 

-:::::ti\{/:- ·-:<\\\\Iit/i:-· 
Clause 29.3 defines the process for invoicing paymenffOnth@WIP associated 
with any reduction in scope:- ········· ·· ··· ············· 

·-::<1\\\\\/'.'."" ·-:<\\}}}\::::. ..... -:::::i/i:::::-
29. 3 If the scope of the Services is reducedtjy t!j, tQen withiff$g §Usiness 

Days of the date of execution of the Novatidh,+\.gfE!ement bylhe SOS 
Provider, the SOS Provider shall§ypmit a validM&T invoice to tie for 
the work in progress certified py tie ii) P@§pect of ffiij §E!rvices which 
have bee

1
n removed from th~ ServicE!jJ§ 9@ performed by the sos 

Provider. 
. . ::::::::tI\ .::::tt:t:>/ \II!!/l)t/::>·· 

Clause 29.4 defines the prn@i~s fof payq,ent ag§li6sf any invoice raised under 
the provisions of Clause 4~.3:- ········ ······ 

.::::t?:::/III ?\IIIC::u::cut/t>:-· 
29.4 PaymE!nt will bedqm~:tdue to the SOS Provider on the date of receipt of 

Jm~ viii~ MAT invoicij tjy tie and the final date for payment by tie of 
sl.lch vaHd N,',+\.J["invoice §Q§IJI be 30 days from the date of receipt of 

>such valid V@:t invoice: / 

.• / < / 
3.2 hPPt.ct of Difference~ §itween Planned and Actual Contract Status 

·-:<\:////\:::.. .-:/?/\{/ 
3.2.1 lncHrppli:;!te ETN C>!iiiled Design Scope 

·-:<<::::::::::::::t/t:::.. .-:::::ti}!i(/i/" 
There is nQ iq,pijhf on the provision for reduction in scope. 

3.2.2 Incomplete MUDFA IFC Scope 

Since the MUDFA scope is not to be novated, if tie chooses to exercise the 
option for novation before the MUDFA scope is complete the SOS Contract 
scope will have to be reduced by the outstanding MUDFA scope. 

1 Note that this is the only instance requiring a valuation of WIP prior to novation. The intent 
of the contract is that all other applications for payment continue as previously with the 
change of client being the sole difference post-novation 
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3.3 Action 

tie to confirm if any reductions in scope are to be instructed. 
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4 Provision for Changes to Scope 

4.1 Contract Reference 

At Clause 29.5 the SOS Contract provides for the scope to be changed as a 
result of notification by tie of any changes which arise due to BBS:-

29.5 Within 10 days of any request from tie, the SOS Provider shall provide 
an Estimate of any changes proposed by the bidders for the lnfraco 
Contract to the scope of the Services or the Deliverables, which have 
been notified by tie to the SOS Provider. 

4.2 Impact of Differences between Planned 

4.2.1 Incomplete ETN Detailed Design Scope 

There is no impact on the provision for 

4.2.2 Incomplete MUDFA IFC Scope 

Since the MUDFA scope is not 
provision for changes to scope. 

4.3 Action 

.·.·:-:::::::::::::::::::::::::::::·:·.·. ··::::::::::::::::::::::::: .. 

tie to tn~My#t ijpy R@enges tg j99pe . 
. -:::::f \}))i::::-··· . ·-·-::::::::::::cccCt::::.. ·-:<<:CCC\::::::.. 

N§te that, with refefems~to the bc~ft Final Business Case, PB understands 
. mat any changes introgyqed as aresult of changes proposed by the Bidders 
< ijfE!to be instructed at th§ Bidder's risk. The relevant clause is Clause 7.51 of 

lhe Draft Final Business/case dated November 2006:-
::::t!\t::::.. .-:::/lllililil/> 

7.51 !',l.)11fraco p@ijers will prepare their bids on the basis of the emerging 
SQ$ tjE!§iggs and the successful bidder will be required to adopt the 
SD$ 8[9yider's design as at the date of lnfraco contract signature. 
Variatioris to this design could be introduced with the agreement of tie 
but at the risk of the lnfraco." 
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5 Collateral Warranty in Favour of tie 

5.1 Contract Reference 

With reference to Clause 29.6 of the SOS Contract:-

On the date of execution of the Novation Agreement, the SOS Provider shall 
execute a collateral warranty agreement in favour of tie in the form contained 
in Schedule 7 (Collateral Warranty Agreement) and provide the same as 
executed to tie on that date. 

5.2 Action 

PB to review the provision of the required 
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6 Agreements 

6.1 Funder's Direct Agreement 

With reference to Clause 29.7 of the SOS Contract:-

On the date of execution of the Novation Agreement, the SOS Provider shall, 
if required by tie, execute a Funder's Direct Agreement and provide the same 
as executed to the lnfraco on that date. 

No such requirement has been confirmed by tie. 

6.2 Action 

None. 
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7 Release and Vesting of Remedies 

7.1 Contract Reference 

At Clause 2.1 the Draft Novation Agreement provides for the release by SOS 
of tie:-

2.1 The SOS Provider releases and discharges tie from any and all duties, 
obligations and liabilities owed to the SOS Provider under the SOS 
Agreement and accepts the liability of the lnfraco under the SOS 
Agreement in lieu of tie. 

At Clause 3.1 the Draft Novation Agreement provide$fqr tberelease by tie of 

SOS:- / > < 
3.1 tie releases and discharges the sos er9yiq!;if Homti~fyrther 

performance of the SOS Provider's duli§§ §Qd obligafiqg$ µndefJhe 
SOS Agreement. ············ ············· ·········· 

··:::::::::·· ··:::::::::::::::::::::::::.. ··:::::::::::::::::::::·· 

At Clause 5 the Draft Novation AgreemenhPfOVides fd(fmevesting of 
remedies against the SOS Provider:-/ ············ 

:::::ti\i:t:::::-· · ·-·-::::??\?\t::::.. ·-::<:t:r:::-· 

All rights of action and rerpiclies ag9ipsfJijij §DS Provider under and 
pursuant to the SOS Agre§@ent y§ijted iri JUt$hall from the date of 
this Agreement ve~kiQ .the lhfragq. > ····· ······ 

/i{/}//:>. )){)( .. <)))? 
At Clause 7 the Draft J)J9yij{ion Agreem~Qh1W8¥ides for the vesting of 
remedies against tie:- > 

.. :::::::::::::::::::::::::::::::::::::::::::::::::::::::·:·. ··::::::::::::::::::::::::::::::: .. 

,&.ii rights gf §l§tion ahd rirnedies under or pursuant to the sos 
> AgreemenFy§$ted in the§§$ Provider shall from the date of this 

Agreement li@§g@inst the:! lhfraco and not tie. 

> ···••••••••••••••••••• 7.2 lmpijgtof Difference§ tjetween Planned and Actual Contract Status 
·-:<\:////\:::.. .-::::::///\> 

7.2.1 lncomplijt~ ETN Qijtailed Design Scope 
·-:<<:::::::::::::::::\ttf lili!/i>>·· 

The only chaqg@ due to these Clauses from the SOS perspective is a change 
of client. Hence, strictly there is no impact from the incomplete ETN detailed 
design scope. However, consideration should be given to the impact of the 
early release of tie given the need for outstanding approvals and consents to 
be secured and given that the three critical issues highlighted in section 1.2 
remaining to be resolved. It could be argued that tie is better placed than the 
lnfraco to deal with these items, and that programme slippage could arise as 
a consequence of any early release of tie. 

7.2.2 Incomplete MUDFA IFC Scope 
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Since the MUDFA scope is not novated the impact of the release by tie of 
SOS is that alternative arrangements have to be put in place by tie for the 
completion of the remaining MUDFA scope. This introduces risk to tie. 

7.3 Outstanding Payments Against SOS Claims 

If the Legal Agreement referred to at 1.4 above is not to be signed prior to 
novation then under the terms of the release by SOS of tie referred to above 
the balance of the claims dated 09 April 2007 and 22 June 2007 should be 
paid in full prior to signing the (Draft) Novation Agreement. 

7.4 Action 

tie to confirm if the option to novate the 
so, the intended timing. 
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8 Acceptance of Liability 

8.1 Contract Reference 

At Clause 4 the Draft Novation Agreement provides for the acceptance of 
liability of the SOS Provider to the lnfraco:-

4.1 The SOS Provider undertakes to continue to perform all the duties and 
to discharge all the obligations of the SOS Provider under the SOS 
Agreement and to be bound by its terms and conditions in every way 
as if the lnfraco was and always had been a party to the SOS 
Agreement in place of tie. 

.-:::.. /\JU\::::::. .. -::</t:-
4. 2 The SOS Provider warrants to the lnfr9gglha( ig f~$pect of the duties 

and obligations which it has already P@iformed tjriqi(tt,e SOS 
Agreement, it has performed those duti§§ @flP obligaJi§l!W in 
accordance with the standards of skill arjg @§ire set ouC@Jb@ §QS 
Agreement. The SOS Provider warranf$ to !b@. lnfraco thaf if $!fall be 
liable for any loss or damage suffered ck incurpijg by the lnfraco arising 
out of any negligent act, default 9foPf§§Ch by the §QS Provider in the 
performance of its obligation§ W@cledtQ~t$DS Agfe@QJE!nt prior to the 
date of this Agreement. Th§ $DS Prgy@irshall be liable for such loss 
or damage notwithstanding)hat su9-tjfoss§fg@mage would not have 
been suffered or incurred py tie (gr sufferijg Ofincurred to the same 
extent by tie). 

///it:::-·. :i/III.. . ... ::::///< 
4.3 The liability of tpE! §IJS Provider'Jg)t,§ lhfraco pursuant to the SOS 

AgreE!n,ent shall rjpfpe affected bfthe lnfraco's assumption of liability 
fgftj~$igrjJqtie pLll"$@:1pt to the lnfraco Contract. 
c::r:::::::-:-:-·-·.·.·.·-:-:-:::::::::::>:::cccct::::.. ·-:<<:ccct::::::.. 

4,4 // The sos Pfoyitjgr acknoij@dges that the lnfraco has and shall 
continue to rely@pon all Services carried out by the SOS Provider. 

-:(////\::::.. \///} 
mt QlpUSe 6 the Draft Nqyation Agreement provides for the acceptance of .............. . ...... . 

liaMlit&tPY the lnfraco.3 / 
"?\)}}}\\::::::.. .-:::::J\\\i>" 

i"Bi 1r,fr999 uhdertakes to perform a11 the duties and to discharge a11 
the@pligijtions of tie under the SOS Agreement and to be bound by its 
terms $rid conditions in every way as if the lnfraco was and always 
had been a party to the SOS Agreement in place of tie and as if all 
acts and omissions of tie under or pursuant to the SOS Agreement 
prior to the date of this Agreement were the acts and omissions of the 
lnfraco. 

8.2 Commentary 

The following passage is an extract from a presentation to the Society of 
Construction Law in March 2005. It contains some relevant observations in 
the context of Clause 4 of the Draft Novation Agreement:-
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Some novation agreements contain this sort of clause: 

'The liability of the Consultant under the Appointment whether 
accruing before or after the date of this Novation shall be to the 
Contractor and the Consultant agrees to perform the Appointment and 
to be bound by the terms of the Appointment in all respects as if the 
Contractor had always been named as a party to the Appointment in 
place of the Employer.' 

There may be room for debate over what this clause means, or what is the 
effect of an agreement containing such a clause. It may simply refer to the 
performance of the consultant's services following novation. If so, that ought 
to be made clear. 

.-: ))))}::::.. .-::/}::::. 
However, if it means that the performance oftffg col?sq{tifqfprior to novation 
and his potential liability for work done priorfq (/Ovatiqrj\f·I]!{ k@ judged on the 
fictitious basis that during that time the consyffjpt /]f4:<:lin fa¢t P'@@n engaged 
by the contractor, it would involve a retrospecfiy~ v$riation irf t#t/!/'§qop§pf the 
consultant's duty. That would be unacceptabf@fdffi@consultah#iq<J(ts 
professional indemnity insurers, and it would hot be@qm.mercial sense from 
the consultant's point of view. It would ?!§9 pe depait1qgfrpm the principles 
of a novation. ·················· ············ 

.::::t///l/::-···. . ·-:-:::::::::::::::::::::::it::::::.. ·-::<)()>" 
The clause above was taken from .. #he contra¢fifftfJ~ .Scottish case of Blyth & ....... ........ . ............ . 

Blyth v Carillion Construction Ltd. "'ff1e cgfitfact tlj§f§ ¢ontinued as follows: 
:::::::::<?\. >:>::::-· .::::ccc:::-· ./tit ·.·.· 

' ... the Consultant i§fees that c1qy serviqijs performed under the 
Appointment bY;tlJj Consultanfq(p9y}jerfts made pursuant to the 
Appointment bYth?. Employer tdtHe consultant before the date of this 
N<?Y.$ffqf).Wfll be tfe$f(ff4.as services performed for or payments made 
pythe COofrnptor aifd Qqqsultant agrees to be liable to the Contractor 

>in respectbf§J./f§uch seiyig§s and in respect of any breach of the 
Appointmen(Oq§yrring before the date of this Novation as if the 
Contractor hadjffrays been named as a party to the Appointment in 
place of the Enjp/qyer.' 

·-:<<:CC/Ct::::.. .-:/C\Ct 
NoW thrireally dOe§JgOk as though the intention was to alter the scope of the 
consulti@t'§Jiabifi(yffetrospectively, but the judge was not convinced. He 
pointed OutffJ?(f#Would produce nonsensical results and a conflict of interest, 
and said: ················· 

"It would in any event be inherently unlikely that the parties should 
intend the effect of the Novation Agreement to be that of re-casting a 
duty owed and performed to the employer as being a duty owed to the 
contractor retrospectively.' 

Counsel acting for the contractors conceded that that must be so. However, 
this effectively doomed the contractor's claim. The claim was based on 
alleged deficiencies in the Employer's Requirements, which had been 
prepared by the consultants. These deficiencies, said the contractors, led to 
their tender being too low, and as they had now accepted responsibility for 
the design, they had to bear this loss. 

- 18 - Draft Issue D 
Date 14 January 2008 

CEC01484338 0018 



8.3 

However, this was clearly not the kind of loss which the consultants were 
under any duty to the employer to use reasonable skill and care to avoid, so 
no claim could be made against them, without recasting their duty 
retrospectively. 

Some English commentators have been a bit sniffy about the Blyth & Blyth 
judgment. It is worth just bearing in mind that, as I mentioned earlier, novation 
is a concept borrowed from Roman law, and Scottish law, unlike English law, 
is based on Roman law. One would, therefore, expect a judge in Scotland to 
understand how novation is meant to work. 

Notwithstanding what the judge said and what the cqptractor's counsel 
conceded in Blyth & Blyth, those sort of clauses, sayfqg th§(fhe consultant 
should be treated as having been engaged byJffe cohf@PfW from the outset, 
should be avoided. At best, they are meaniqgfess. AtW@h~t;Jhey could in 
fact be interpreted as varying the scope of thg ¢9n§1Jftant's'qµfy 
retrospectively. 

Action 

The wording of Clause 4 of the 
in light of the above. 
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9 Acknowledgement of Payment 

9.1 Contract Reference 

At Clause 8 the Draft Novation Agreement provides for acknowledgement of 
payment by tie:-

The SOS Provider acknowledges that all fees and expenses properly 
due to the SOS Provider under the SOS Agreement up to the date of 
this Agreement have been paid by tie except sums which have been 
agreed to be due to the SOS Provider in accordance with Clause 
12.7.3 and/or Clause 29.4 of the SOS Agreerg§nt and which have not 
been paid by tie. 

-:::::ti\{/:- ·-:<\\\\Iit/i:-· 
Sums due in accordance with Clause 12. 7 .3 ~[e thos~ dd@f Pr payment of 
retentions. Clause 12.7.3 should be read in gqpjµp¢tidn wftij@latuse 12.7.1 
and Clause 12.7.2:- ··················· ············· 

-:t/tt<tt!II\t::::.. ·-::>:::t\!1!1!?1!1!1/t>:-· 
12.7.1 Prior to the date of execution of the No\/atioh ,%\.grnement bylhe SOS 

Provider and the date of executigp 9fJhe Fund6f'§ pirect Agreement 
by the SOS Provider, the SD§ ffiroviqip§hall subffiif ~VAT invoice to 
tie for ninety seven per ce1JN(97%) ofJh§ ~ym certified in each 
relevant Interim Certificat§.)t/e shaJI fetai@Jhr@e per cent (3%) of such 
sums certified in eachreley@nt IIJt§ffrn CedifiQ?te (the "Retention"). 
Payment will becorn§@ue to th§ ~OS Prqyider on the date of issue of 
such Interim Certif@ate by tie atpq subj§¢ffo Clauses 12.5 and 12.6, 
the final date fqfpijyment of suc:Q yatliq VAT invoice shall be 30 days 
from the date ofi$$Y~ of the lntedfnCertificate . 

. -:-::::::t/1\i\\\\/CH:::t:::::.:-. ·-::<\\\\\t::::.. 
12.({f V\lrfhih 30 §y§ipess daJijpf the date of execution of the Novation 

> Agreemenfby U)§ SOS Pf§yider and the date of execution of the 
•• > Funder's Direct &greemerilby the SOS Provider or the SOS Provider 

> being notified iri Wfiting by tie that the Novation Agreement is not to be 
> executed by theHSDS Provider and/or that that the Funder's Direct 

t,greement is n§ffo be executed by the SOS Provider, the SOS 
Brovider Shelli issue a valid VAT invoice to tie for one hundred per cent 
(1QQ%'9) of4b6fotal of all Retentions retained in accordance with 
c1ause12:r 1 . ................. 

12.7.3 Payment will become due to the SOS Provider on the date of receipt of 
the valid VAT invoice by tie and the final date for payment of such 
valid VAT invoice by tie shall be 30 days from the date of receipt of 
such valid VAT invoice. 

Sums due in accordance with Clause 29.4 are those due for WIP associated 
with any reduction in scope as described in section 1.2 above. 

9.2 Impact of Differences between Planned and Actual Contract Status 
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9.2.1 Incomplete ETN Detailed Design Scope 

There should be no impact on the provisions for payment from the incomplete 
status of the ETN Design Scope. The diagram demonstrates that the only 
difference from the PB perspective is that Applications for Payment post­
novation will be routed to the lnfraco Contractor rather than to tie. Continuity 
of payment is assured under the provisions of the SOS Contract. 

AFPs to tie 

Nov-07 Dec-07 Jan-08 Feb-08 Mar-08 
.·.·.·.·.·.·.·.·.·.·. .·.·.·.·.·. 

AFR~ td lofh1c::ii:fContractor 

Chart 1 Application for Payment 

9.2.2 Incomplete MUDFA IFC Scope 

9.3 

/ / .. 
There should be no impact 9q the provi~@hs for pijyment from the incomplete 
status of the MUDFA Scop$.UAII paym$rjfs assq¢iated with the MUDFA 
scope should be compl§!t~(fprior to noyij{icm,<. 

·<:::::::::::1t:::::::\. ?\Ji}!\i!\i)}/i//:::-· 

cWgilfpayments due under the SOS 

- 21 - Draft Issue D 
Date 14 January 2008 

CEC01484338 0021 



1 O Amendment of the SOS Agreement 

10.1 Contract Reference 

10.1.1 Draft Novation Agreement 

At Clause 9 the Draft Novation Agreement provides for amendment to the 
SOS Agreement as defined at Appendix 1 to the Draft Novation Agreement:-

tie, the SOS Provider and the lnfraco agree that the terms of the SOS 
Agreement shall be and are varied in the manner set out in Appendix 
1 to this Agreement. 

.-::. )))\)\:::.. .-://\:-
The principal provisions of Appendix 1 are reyi@vJed TH ijjijfollowing sections . 

.. / ... 

10.1.2 Appendix 1. Clause 3 - Duty of Care, Standijf~~ and the S@li£E!§J9 be 
Provided 

The following Clauses are to be insertelc:l;: > 
.-:::::f i\J><<>\\i\?t::::.. ·-::<t\\}i> 

3.28 The sos Provider is awar~ ~nd has Koowl@qge of alithe terms and 
conditions of the lnfraco C§tjtract Qg sb far ij~ tpe same has been 
supplied to the sos Proviq~@) soJmat in sqfafas is consistent with its 
terms the SOS Prqy@ijr shail nqf#ause tgij lnfraco to be in breach of 
the provisions oftgijlnfraco Cqqff§Ct tq pe observed and performed 
and complied V\lifQ py the lnfracO iq $9 bfr as they relate and apply to 
th~ §~ryi(:es, arid iijfyrther aware!ahd has taken and shall continue to 
t§l~§ fyll §¢pqunt ofth$ Ql:>ligations to be undertaken and the liabilities 
WhichmaY ijij incurred ijYJbe 1nfraco therein in relation to the ·services. ·············· ············· 

·-::>>>>>: ·-:::::::::-· 

p.g9 The SOS Proviqijf acknowledges that any breach by it of this 
> Agreement maYJfsult in the lnfraco committing breaches of and 

< l:>ecoming liabl$f6r damages under the lnfraco Contract and other 
{@ntracts nJ§l~§by it in connection with the lnfraco Contract and may 
d¢¢@§iOrl ftjfyther loss or expense to the lnfraco in connection with the 
lnfPc:3¢9 QQhtract and all such damage, loss and expense is hereby 
agreE!q fo be within the contemplation of the Parties as being the 
probable results of any such breach by the SOS Provider. The SOS 
Provider shall indemnify the lnfraco against all such damage, loss and 
expense. 

3.30 The SOS Provider shall observe, perform and comply with all the 
provisions of the lnfraco Contract (in so far as the same has been 
supplied to the SOS Provider) on the lnfraco's part to be observed, 
performed and complied within so far as they relate and apply to the 
performance of the Services and the SOS Provider shall be liable to 
the lnfraco for: 
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3.30.1 any breach, non-observance or non-performance for which 
the SOS Provider is responsible of any of the provisions of 
the lnfraco Contract in so far as they relate and apply to the 
performance of Services; and 

3.30.2 any act or omission for which the SOS Provider is 
responsible which involves the lnfraco in any liability to tie 
under the provisions of the lnfraco Contract in so far as they 
relate and apply to the performance of Services; and 

3.30.3 any claim, damage, loss or expense due to or resulting from 
any negligence or breach of duty for which the SOS Provider 
is responsible. 

10.1.3 Appendix 1. Clause 4 - Development, Reyigw, 
of the Deliverables 

The following new Clause is to be added:--
·-:·· ·-:-:-:-:-:-:-:-:-:-:-:·. 

4.14 In addition to the other requirerri@@!§9f this Clal.1§§ 4, the SOS 
Provider shall support the CligqtaSfijgqired in relat@n to the 
maintenance and provision gfany rec:@@§, prawingS,registers, 
manuals and/or reports as ffiay beJjquireq yqper the lnfraco Contract. 

< / 
A set of n@.w .. QJ9uses t$lj]q}.5.6 is pr6p6sed in place of Clause 7.5 . 

. -:::::t/1!)>::::·· >:::t!III\ ·-:-· 
< ts,1] 9dditional Clause 1§/js is proposed. 

> / 
10.2 lmpac( gfpifferenqijs between Planned and Actual Contract Status 

·-:<\//Hi?t:::.. .-:::::f C\t>::-· 
10.2.1 Incomplete ffi](N Detailed Design Scope 

Given the incomplete nature of the ETN detailed design scope the proposed 
Clauses 3.28, 3.29, and 3.30 become much more onerous than they would 
have been under the circumstances envisaged at contract award when the 
SOS Design would have been complete and approved at novation. 
Experience to date of dealing with the Stakeholders suggests that further 
delays to programme can be expected and in these circumstances Clauses 
3.28, 3.29, and 3.30 introduce unacceptable risk for PB. 

The provisions of Clause 4.14 are also potentially more onerous than would 
have been the case if the SOS Design were complete and approved. 
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10.2.2 Incomplete MUDFA IFC Scope 

Since the MUOFA scope is not to be novated there is no impact on the 
provisions for the SOS Contract to be amended. 

10.3 Other Observations 

The periods of time proposed in Clause 7.5.5 - Extension of Time - are 
regarded as to short given the experience of dealing with time barring 
provisions under the current SOS Agreement. 

10.4 Action 

< 
tie and PB to consider the potential alternatiy§§ of c;19eiayJ9 Qpvation or a 
change to the wording of the proposed ameridtrn§11ts fo the $p§/\gre~ment. 
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FIGURE 1 
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TABLE 1 

Cross Reference Matrix between 

The SDS Agreement and This 
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This Document Section References 
1 2 3 4 5 6 7 8 9 10 

Ill Novation, Collateral Warranty in favour of tie, Funder's Direct Agreement and Agree111ent between the JRC and the SDS Provider 
a, 29.1 SOS to enter into Novation Agreement • .... /t Ill 
::I 29.2 Reduction in Scope & Calculation of WIP I< + ·.·.· < I> • Ctl u 29.3 Invoicing of Reduced Scope WIP < I>+ ) I> • - 29.4 Payment of Reduced Scope WIP >1> .. / )/ < I t+. (.) 

~ 29.5 Changes to Scope < I + t··· I < . • -c: 
29.6 Collateral Warranty in favour of tie I ¥>. < < 0 • (.) 
29.7 Funder's Direct Agreement < 1>+ > ····•• > • U) 

c 29.8 Entry into the JRC Agreement > U) 
29.9 Deployment of the SDS-JRC Modelling suite /• .. <1> 

Background / I>. << It - 1 Definitions & Interpretation > / I >. 
······· c: 

a, 2 Release by the SOS Provider of tie ? / <t/. • E 
a, 3 Release by tie of the SOS Provider < > ¥< > • !!:! 4 Acceptance of Liability by the SDS Provider to th(c}JrjfracO> < ¥ • C") 

<C 5 Vesting of Remedies against SOS Provider > I<• • c: 6 Acceptance of Liability by the lnfraco / . < 1>+ • 0 
-.;::::; 

7 Vesting of Remedies against tie > / • • Ctl 
> 8 Acknowledgement of PaymElJlh < • • 0 z 9 Amendment of SDS AgrEl(i}rrjijhF < • • .::: 
~ 10 Affirmation of sos AgrnWffient > < c 11 Rights of Third Parti(i}$ )> > > 

12 Law & Jurisdiction > 
Cl 3 Duty of Care, Stahclitr<l~ and the Services to pij Provided • 
Cl 4 Development, RevieW; f'il)c:ilisation & Delivery q1'the Deliverables • ..... 

-~ Cl 7.5 Extensions of Time • 
"C Cl 15 Changes • c: 
a, Cl 19 Termination for sos Provide# Qijf~ult > c.. 
c.. Cl 20 Termination, Abandonment or Sti$pjijsion of the Services by Client 

<C 
Cl 22 Termination for Corrupt Gifts and Payments 
Cl 30 Assignation, Changes In Legal Status And In Control 
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Tie Proposed Novation Plan PB Comments 

1.1 The purpose of this plan is to set out the principles, steps and pr9~ffmmE:! I >I ) 
nece~sary to effect the novation of SOS to lnfraco as agreed between SD§, §§§ 
and tie. < .< 

1.2 The Project Procurement Strategy requires the novation of SOS to lnfracQ 
to maintain the single point responsibility for design, construction, cqm®i$§ioning, ·. ··· 
maintenance, affordability and risk allocation objectives of the str§lt§thf > 

1.3 The plan addresses the following aspects:- ) 
• Contractual requirements \ > 
• Scope of novation 

....... ........ . ..... . 

• Technical - the issues that need .49 ~e addressitj Jq §@able 
novation to proceed without creating qi$qonnects in dij$ighs and 
specifications of the re§p~ql:iy§tParties 

• Programme for n9y§l~ioH E tbi itiPS tO $qQ9lude a novation at 
Financial Close > 

2.0 Contractual 

2.1 The novation will be eff§pt~tj via the draftpgv8tion agreement contained 
in schedule eight of the SOS cddtf~Pt The noy§lti§n agreement will contain the 
following:- ············· ·········· 

• Changes to the SOS contr@Pttil'ms via Appendix 1 
• Scope to be provided direcfJOtie 
• SOS Disclosure Statement 
• Status Of Design 

This is not contemplated by the SOS Contract 
This is not provided for in the SOS Contract 
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• Status Of Consents 
• Statement of Commercial Position 
• Collateral Warranty from Halcrow 
• Agreed Detailed Design Standard (See para 7 below) 

The content of these sections is defined below. 

2.2 A collateral warranty is required from Halcrow in the form attached: "J]Qi§ is Thefiquirement for a collateral warranty from 
to be provided at the same time as the signature of the novation agreemeqM~qg Halc:ro@ if ftjted at Clause 9.5 in connection with 
novation is conditional upon its provision. No collateral warranties are reql.lif¢q > the appd@tffient of SOS Provider Parties and not 
from Courderoys or Ian White Associates (BBS to confirm). The Form df jp the Clauses specifically related to novation. 
Warranty is enclosed as Appendix A. fN@yertheless, Halcrow has committed to provide 

2.3 Changes to the SOS contract terms are as follow§ (drijffingJg be agrjid > 

where appropriate:-
• In Schedule 1 reference to "tie" to be §lJbttituted with •i¢1i§nt" > 
• In Schedule 1 the services referred to irtSection 3 below will be 

deleted. 
• Schedule 11 claus§4l4 shailb~ ~(n§nded~tfqllows:-

Delete current clause 1.4 and substitiute:-
"1.4 Edinburgh Tram NeJwgrkoperations shali §gpport th6 following journey 
times: 
1. Phase 1 a - Airport tQQp§an Terminal (Newfflijyen ?) shall have an end to 
end journey time including laygy§[ of ???? all Jyplime assumptions shall be 
agreed by tie. 
2. Phase 1 b - Ocean Terminaftg @rantqq {Square shall have an end to end 
journey time including layover of ???? &II ryigfiffie assumptions shall be agreed 
by tie. 
3. Common corridor - The section between Haymarket and Ocean Terminal 
shall have an end to end journey time including layover of ???? All runtime 

a qollateral warranty assuming a suitable form of 
words can be agreed 

Accepted 
Under the provisions of Clause 29.2? 

Review 

Review 

Review 

Review 
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assumptions shall be agreed by tie." 

• The above changes will be added to those currently in the Draft . Why should these specific items be included 
Novation Agreement included in the SOS contract. > Vlli{llin the Draft Novation Agreement when they 

3.0 Scope to Be Provided Direct To tie 

3.1 A direct contract will be established between tie and SOS at 
time as the novation agreement is signed. The scope of this 
Services") will be for:-

• Provide technical support and advice, instyding but m# limitecf fo 
feasibility, preliminary, detailed design c:1qq obtaining ?II anciJli?ry 
consents, necessary to enable tie and.c:ac to ........ . ..... . 

o obtain core traffic regulation dpq§[§ (TROs) 
o obtain TROs for wici§Li:irea traffi¢ ro§asures 

• Provide technical syppgrf antj §ltjyice, inclgqipg but not limited to 
feasibility, prelirpiQ?IY; detailed @~§ign fdf Wider area traffic 
measures inclyqirjg those outside ffiiLOD ar@ LLAU which are 
necessary tc:)$riable the traffic syst$ro\in Edinburgh to operate at 
optimal levelf9llqV11ing completion of ttii Edinburgh Tram Network. 

• Provision of dtilifi!p designs in c:1ppordance with Schedule 1 
including general4$¢;11pical suppocy lilhd on-site support for these 
works and in accor'dijgg@with c:1rjy Changes in respect of utilities 
designs 

• Provision of design and JijgHhical support in respect of future 
extensions to the scheme as tie may from time to time instruct. 
The extent of such services remains at tie's discretion and tie 
reserves the right to tender such services. The option included in 

fqfm part of the contract to which the Draft 
fNQyation Agreement refers? 

>.This is not contemplated by the SOS Contract. 
[ge Draft Novation Agreement specifically 
pr@yides for release by tie of SOS from the 
fLlrther performance of the SOS Provider's duties 
and obligations under the SOS Agreement. 
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• 

the direct contract does not represent prequalification of SOS for 
any such tender shortlist for such services. 
Provision of such other design and technical support in respect of 
the Edinburgh Tram Network as tie may from time to time instrµcL < 

3.2 The terms of the contract between tie and SOS will be as those contained··• 
in the SOS Contract dated 191

h September 2005 with the following chang~~{H / 

• 
• 

• 
• 
• 
• 

• 

• 
• 

Schedule 1 - shall be as Appendix B to this Plan < •• 

Schedule 2 - Key Personnel shall be Alan Dg@F( David R!Y§@, 
Brian McCreer, Chris Reed, Warren Murphy' + Tgffi Kelly'§< 
replacement. These personnel shall not PfOVidj Sery@es to $§8< 
until such time as their work suppoq:igg tie/ undef this clirect 
contract are completed, unless otheryyi§j agreed in W-rWr19 py tie. 
Confidentiality Agreements will be reqyi[@d from these @dividuals 
to ensure that no bre9sb@§ gf confidenti91ity in respect of the 
services provided dif~Pt. pijftiq@l9[IY inPeij@@Ct of BBS, and that 
conflicts of intere~(with BBS are §IVQided ............ . 

Schedule 3 - Priqihg Schedule shalj ije as Ap#endix C to this Plan 
Schedule 4 ti pfOgramme shall be as Appendix D to this Plan 
Schedule 5 # Deleted ) 

~i~i~~~e 6 -> iqssrs:ces shall .• ~e ~fa included in the current 

Schedule 7 - Deleted (th@ COll?tiraf warranty will be incorporated 
into this contract) 

.................. 

Schedule 8 - Novation Agreeffient - Deleted 
Schedule 9 - Review Procedure shall be as included in the current 
contract 

df§IQY separate contract were to be established 
theJ#n:rs and conditions of the existing sos 
Corifr§¢kW91.llcl not be appropriate for the scope 
of work§qn{eniplated. If a separate contract 

>.were agreed it should be awarded on a time and 
@xpenses basis 
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• 

• 

• 

• 

• 

Schedule 10 - Panels For The Dispute Resolution Procedure shall 
be as included in the current contract 
Schedule 11 - Requirements Specification for Overall System:> 
Operational and Performance Requirements shall be as inctµdecl\ 
in the current contract in so far as it relates to the scopg gf this 
contract 
Schedule 12 - Requirements Specification for Civil Eng@~ii:![ipg 
shall be as included in the current contract in so far as it relaf$$)<> 
the scope of this contract 
Schedule 13 - Requirements Specification for Supervisiol1; 
Command And Control Suite Of Systems shall be §§ i@~ly~ed in ·. 
the current contract in so far as it relates to tqii:! sc6p$ gf>this 
contract 
Schedule 14 - Requirements Specification fgp Elec\rifiCatidg ~< 
Power shall be as included in the currentcontt$ct ir) $6 far a$?it 
relates to the scope of this contract 

• Schedule 15 - Requirements Specific;9fign for Tran) M@hi<;I§ shall 
be as included in the current contracbiri so far as ifrelateS fo the 
scope of this contract 

• Schedule 16 - Systgrn # Wide NJgn ~ fundigp§J Requirements 
• Schedule 17 - /N.g(eement Betw~~n the SQ§>Provider and the 

Joint Revenug Committee ............ . ......... . 

• Retention Sgqtjfo be provided for the fetained scope. 
• Provide a paijpf qpmpany guarante~fgr the retained scope, in the 

form contained irlth~. SOS Contract.< 

3.3 Requirements Definitions, Pl'ilifuipary Resigns and Detailed Designs as 
approved by tie and as may be delivefr$9 @1"19 approved by tie under the novated 
contract to lnfraco shall be incorporated iq#fthis contract to the extent that they 
are required in order to deliver the Services. 

I 

I 

Note that tie has yet to confirm the definition of 
the Employer's Requirements for the scheme 
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4.0 SOS Disclosure Statement 

4.1 In order that the status of the SOS contract pre and post novation is cleaq 
details of the status of progress and commercial position must be clearly sJ?teqj 
within the novation agreement. To this end SOS warrant the following to .lntracO 
as at the point of Novation (practically the position at 5th January 2008:- .·.·.·.·.·.·.·.·.·.· 

• 

• 

• 

• 

• 

• 

• 

• 

that tie's liabilities are discharged in terms of payments, save as < 
expressly carved out. < 

..................... 

that the design fits within the Lo Os advising whereJqis is hqfJpe 
case and the implications for the design delivery; > ············· 

SOS have complied with their obligations qqder Qlaus§ ijbf the > 
SOS Contract specifically and that no ex:tijrJsionsof tiffle or otp§I" 
claims are sought or anticipated to be sgyght from m~ i1)re?p§9fof 
events, actions or inactions prior to tb§ g~te of novat1om Pr ijvents, 
actions or inactions fores§§?Qle at the q~{$ of novation: 

..................... . .......... . 

the full scope of de?i9@ ~§liYiriPI§? prodili¢iqfor tie and the 
status of each alq@g Wrfh relevan(@qosents. $~§ appendix E. 
the status of tp!;i jclehtified design dlliyEi:!rables a§ being capable of 

t;~li~x:~:~~ t:e lnfraco without fllgp§r design refinement. See 

that there are l"lq glgims or disputes rigarding its design 
deliverables. ············· ········ 

that the design meefaJij§ Emplg:f~@·s Requirements as at the date 
of Novation, including Cq@plj9Qge with the Noise and Vibration 
Policy, code of Construdic@ @r'actice and Environmental 
Statement and the like. ······· 

that the design complies with Consents (including Land Consents) 

PB will provide a status report on the SOS 
.. Qqptract. The provision of any warrants should 
p@of the form set out in the SOS Contract and 
}Q§ ?Chedules attached thereto. No other 
wartints should be required. The comments 

~~;:~!r;Jllj~r as clarifications to the items 

>.This is a pre-requisite for Novation 

%9§ status of the design should be clear from 
tie's management perspective. No further 
warrant is required 

Status report to be provided 

Status report to be provided 

PB awaits tie's advice on the status of the 
Employer's Requirements 

The status of the design should be clear from 
tie's management perspective. No further 
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• 

• 

and Special Requirements. 
That the designs take account of and incorporate the requirements 
of Third Party Agreements and Parliamentary Undertakings. .) 

< ... 
That there are no Changes in Law which affect the designs ?§ < 

currently completed or to be completed (Preliminary Design 0[ 
Detailed Design) .·.·.·.·.·.·.···· 

4.2 In addition SOS are to 

• 

• 

• 

• 

• 

• 

identify any outstanding design deliverables, the prqgl"amme. §ee 
Appendix E. . > > 

confirm in the novation agreement th~f)h@Y are resp0r)§iijl~f6r 
obtaining the listed Coq§E:!DJ§ .. 9r,d will He qpliged to obtain those 
Consents (including §gilding Fixil1gcons96t$/§greements) in 
accordance with Jhe BBS progl"affimE:!, The listed consents are as 
set out in AppE:!DdiXE. ·.·.·.·.·.·.·.·.·.·.·.·.·. . .......... . 

confirm the statJs@f 91J consents V11tji9h it has sought in connection 
with its design and pr-gj~st suppgq $ervices. The status of 
consents currently is as $$Jpyfi@Appendix E. 
confirm provision of collater~j warranty for tie and CEC as 
provided for in the SOS Contract. 
provide collateral warranties in favour of Network Rail and BAA 
(EAL) 

warrant is required 
The status of the design should be clear from 
tie's management perspective. No further 

.. Vll@frant is required. However, in this particular 
@~E.e it should be noted that the Third Party 
@grE:!ement with SRU is still not in force. 

$t~tus report to be provided 

The costs for any changes instructed by tie will 
be provided by SOS 

SDS's responsibility for obtaining consents is 
defined by the SOS Contract. SOS cannot agree 
that it is obliged to obtain any such consents in 
accordance with the BBS programme. Under the 
original provisions of the Contract all such 
consents would have been secured prior to 
novation - and this could still apply dependent 
upon the timing of novation. 
Status report to be provided 

The SOS Contract provides for a collateral 
warranty to tie, but not to CEC 
The SOS Contract does not provide for collateral 
warranties in favour of Network Rail or BAA. 
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• confirm any retained scope and lnfraco acknowledges this 
arrangement as set out in Section 3 above. 

4.3 tie warrant to lnfraco that tie's payments to SOS are fully up to 
identifies any outstanding payments as carved out of lnfraco's 
novated client. 

4.4 tie is to identify and confirm any retained scope and lnfraco 
acknowledges this arrangement as set out in Section 3 above. 

4.5 tie/SDS/lnfraco acknowledge full scope of novated SOS 

4.6 For the purposes of this Disclosure Statement the stat1.1§%11ill 
January 2008. ······· 

5.0 Status Of Design and Consents 

5.1 The status of the design and consents is tq pij as exists 
2008. The status summary is to set outi@g§t9il:- ············· 

• The design deliV~fgpl~s pfqy@~sL to He (title, description and 
document referepqij)/fheir stafuij @pesigd C:qrppletion notified to 
tie, submitted gyyaiting comment/appppval or acceptance for Prior 
Approval, §1.!prpifted with Design A§§grance Statement awaiting 
comment/apprjqy91 or acceptance fof j"ijchnical Acceptance, Prior 
Approval Grarit~a. T.echnical Approv~ll Granted. 

• The extent to whiCh §§Ch Chang~ fiijs been incorporated into the 
design deliverables. < 

............. . ........ . 

• For each deliverable lhi $J9tgs of any applicable consents i.e. 
details of the consents fegyired and for each consent for each 
deliverable consent obtained, consent application submitted and 
date on which consent expected, date consent application to be 

Not contemplated by the SOS Contract 

Status report to be provided 

Status report to be provided 

Status report to be provided 
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submitted and date consent expected. 
• For each deliverable submitted under a Design Assurance This can only be assessed by BBS 

Statements whether the design deliverable is capable of 
deployment by the lnfraco without further refinement. / . / I < 

5.2 The pro formas/current position in respect of the above are to be ci;Jt)~ld> ... / 
in Appendix D so that all parties are clear and agreed on the format and 

1 
> 

6.0 Statement Of Commercial Position I > 

6.1 The commercial position is to be as at 5th January 20Q§: The fprfr,afjrJql 
status is to be as set out in Appendix E. This will set out:~< ········ ········ ············ 

6.2 

• A summary of the financial position for tqiffiovated cggfract 

O current contract costs, incldq@g accepted coihgE!s and 
changes submitt~q pµtnot yet aQr$@d, 

• A list of the Cq9pg€!s accepted by d~) > > 

tie will pay direct to Sbq §111 payments certifijq up to sm January 2008. 

7.0 Detailed Design Deliverables > / > 

7.1 SOS confirm that their Services include for:-

Assistance to be provided to tie for the production 
of a status report 
Assistance to be provided to tie for the production 
of a status report 
Assistance to be provided to tie for the production 
of a status report 
Assistance to be provided to tie for the production 
of a status report 

tie will pay direct to SOS all payments certified 
prior to novation. 

The services provided are as set out in the SOS 
Contract. Any attempt to summarise the 
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8.0 

• construction drawings and as built drawings will be provide:@ ( 

• that in the "System Design Spec" a RAMS analysis/concepfff 
provided with a break down to each function, including vehicl$S > 

• in "Planning Approvals" all approvals to tie, CEC, NE!JW9r~ Reil and . 
any other authority is included 

....... ....... . ........... . 

• test & commissioning procedures are included i@ij,e > \ 
"Requirements Test Spec" or the "System pesfghTE!~fSpec" / / 

• all changes resulting from BBS ameggqj§nts in the Effiplqy§[ < 
Requirements and the Tram design a§ ij fE!sult of the biddihg 
phase will be covereg ig Ii§ ~ijf§E!menf 

8.1 BBS do not scope to be provided by 
BBS:-

• 

8.2 A change order will be issuea JgreflE!pfHhis and the sos Contract Sum 
adjusted accordingly, to the extent thafsg¢H ijervices and scope have not already 
been delivered. ············ 

9.0 Technical 

complexities of the SOS Contract as proposed 
here is certain to result in an incomplete and 
inconsistent assessment which would potentially 

unnecessary risks to the novation 

Advice still awaited 
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9.1 The lnfraco Employer's Requirements, lnfraco Proposals, Tram Vehicle 
Employer's Requirements, Tramco Proposals and SOS Design (SOS Design is . 
all of the deliverables under the SOS Contract) must align each with the ot~E:!r aM 
novation. This does not mean that each must contain the same statements buf 
that the documents must not conflict with each other. 

9.2 Alignment of the SOS design and Employer's Requirem§q(s mead$:% >. 

that:-

• The SOS design should not conflict with /the E::ffiploy§ij§> 
Requirements ······· ············ 

• That the SOS designs completed J9 /date> wilt /deliver /the 
requirements of the Employer's Requirements 

• That the SOS designs to be §qffipleted will deliyef the 
requirements of the Emplqyg(s Requif6m6nts 

• Where conflicts arE:! itj§Qtifieij §P§ advisef Ji§ and tie decide the 
action required tg pNhg abouf aliggment (eifli@L a change to the 
Employer's Reqyjr@ments or a charjggJo the SQ$ design) 

The SOS design 9pgjlhfraco Proposals al~p peed to align. This means 

............. . ....... . 

• There should b~ Qq conflicts betwE:!e@Ythe lnfraco Proposals and 
SOS Design. ············· ········ 

• Where conflicts are @ijpJified §RS and BBS advise tie and tie 
decide the action reqUi[6q Jg bring about alignment (either a 
change to the lnfraco Propqijijls or a change to the SOS design) 

9.3 The steps to achieve this are:-

This whole section should be simplified. tie is to 
determine the up-to-date content of the 

.. E::p,ployer's Requirements, incorporating any 
@lianges agreed from the negotiations with BBS. 
(If i§for tie to ensure that the Stakeholders are in 
agf§§p,ent with any revisions which may be 
deefri6dnec;E:!$Sary). tie is then to determine ....................... 

whether jQy changes should be instructed to the 
.SOS desigh in accordance with Clause 29 of the 
\$PS Contract 
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• BBS to advise the elements of system for which SOS design is not 
required. We believe that this applies principally to the systems. 
BBS have put forward technical proposals for various systems. / 
SOS have produced specifications of varying levels of detail and < 
system architecture drawings which are different and conflistwith 
the BBS proposals. There seems little mileage in SOS revi$iiihg 
their designs in these areas. BBS need to consider the ext~g(@nql > 
scope of ongoing SOS support they require to integrate their< 
designs into the design for the whole Network, designs requipijdJg > 
obtain planning (prior) approvals to the extent they relate to / < 

1 

>••· 
systems, ongoing performance modelling support reqyif@ql 9nd the····• 
like. ··················· 

• The revised scope of designs to be agreed with §QS (Thi~JhilJJQ > 
be added into the novation plan) ······· ······· ············· 

• BBS to concurrently agree the alignment ofJhei@propp$ijls with U 
the Employer's Requirements (we awaityqyr fully mc:1[ked up i:;gs 
and compliance matrix) 

.... ...... . ..................... . 

• Once item 2 is settled SOS are to reviijwJmd confirm ijli§g(jieht of 
their remaining design \A/ithJb§ Employ~['§ Requiremerifif 

• BBS to identify any §§P§Gts pf th@remairWqg §OS design which do 
not align with theipJijchriical prdpqijilp. tie foJp~p decide on the 
course of action ?rid instruct accOrqiljgjy. 

9.4 The possible outcdm@$Qf the alignment exe[¢i$e are:-
• Changes to th6 §Beare instructed 9¥ fie to ensure alignment with 

certain elements dfJh~tSDS desigq > 
• Changes to the ERs i[i ir,strust~~ Hy tie to ensure alignment with 

certain elements of the lqfres21tl'C>posals 
• Changes are instructed Jg> the SOS Design to align with 

Employer's Requirements 
• Changes are required to the lnfraco Proposals to align with the 
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SOS design 
• Certain elements of the SOS design completed to date are agreed 

as redundant (they having been superceded by the lnfraco 
Proposals as accepted by tie ···· 

• Changes are required to the Tramco Proposals to align With the 
Employer's Requirements ········· 

• Changes are required to the Employer's Requirements tg §lligl') 
with the Tramco Proposals 

• Changes are required to the SOS Designs to align with the> 
Tramco Proposals 

9.4 It is not necessary for the SOS Design to be amended to §lligh by QPY§!Jion 
but that:- ········ ·············· 

....... . ................... . 

• there is clear agreement on how the SOS Desigp need§tP chapg§ 
(as listed in a schedule) 

• there is clear agreement on where the §OS Desigri ijpmpletg~ to 
date is redundant (as listed in a scheqql§ff 

• the programme for changing the desigrj i$ 9greed 
• any necessary Chang@A QQc:l@fJhe SD9 q9ntract are agreed to 

effect amendment§Jg the desigrjJq qelivef§llignment. 

9.5 It is not expected th9tJ@ese changes will be extensive: > 

10.0 Programme for NoVa.ti&n 

10.1 The programme for conciddirJgJhe novatiqrJ On the 281
h January 2008 is:-

............. . ........ . 

• Halcrow confirm ag(eement 16 provide collateral warranty 
by novation - 1 O'h Decemb~t2007 

• Agreement of terms of dirSofcontract between tie and SOS by -
171

h December 2007 
• SOS provide draft documents to support the Disclosure Statement 
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by - 201 December 2007 
• SOS provide final documents to support Disclosure Statement by 

- 5th January 2008. 
• SOS/tie/BBS sign novation agreement - 281

h January 2008 
• SOS/tie sign direct contract - 281

h January 2008 

11.0 Agreement 

11.1 tie, SOS and BBS confirm their agreement to this Plan. 
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