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STRICTLY CONFIDENTIAL 
PRIVILEGED 
NOT FOR DISTRIBUTION 
Gill Li11dsay 
Council Solicitor 
City Cl1ambers (Legal Services) 
Ai1chor Close 
30 Cockburn Street 
EDINBURGH 
EHl lYJ 

Dear Ms Lindsay, 

AND LEGALLY Your reference 

Our reference 
AF/bMH,TLG/310299/15/ 

-l-8-2-0l-;\'.79,-11820 12 79. 3 

l-012 March 2008 

EDINBURGH TRAM NETWORK (''ETN'') 
DRAFT CONTRACT SUITE AS AT 12 MARCH 2008 

This letter is our report to update you on the matters which we addressed in our letter 
of 16 December and to report further on the evolution of the contract documentation 
to,vards tie's planned close date of 24 March 14th-.-2008. It has been produced under 
l1eavy time constraint wl1icl1 will explai11 tl1e 111easure of overlap betwee11 this letter 
and it-s---Aiinex A. We are instructed that tie's intention is to issue a notification of -------------

intent to award the I11fraco Contract and tl1e Tramco Contracts on 13 Marcl1 2008. 
This letter therefore provides our view on the status of tl1e contract suite and its 
readiness for this final stage of the procurement commenced in October 2006. In 
accorda11ce with our agreen1ent with tl1e Cou11cil we l1ave take11 i11structio11s fro1n tie 
on all matterson_thebasis tl1atthose instructions are __ consistent in_all respects with the 
Council's instructions and i11terests. 

PROGRAMME 

We have commented in this report on those elements of the procurement 
documentation and central co11tractual papers wl1icl1 ,vl1en co1nplete are viewed by tie 
as e11abling Cou11cil officers to recon1n1end Full Council authorisation for tie to enter 
into the ETN contract suite (as anticipated in the full Council Resolution of 20 
December 2007): 

1. CORE INFRACO CONTRACT TERMS SETTLED AND ALIGNED 
WITH TRAMCO CONTRACT 

We are able to report tl1at by close of business Wednesday 12 March--l-2th the 
draft ETN contract suite will have been adva11ced to a point wl1ere tl1ere are 
no significant legal issues outstanding on the Infraco and Tramco core terms 
and conditions wl1icl1 wot1ld prevent the docume11tation being ready for 
signature by end of March. This forecast will rely also on the cooperation 
and focus of, and interaction witl1, tl1e BBS Co11sortium. Detailed drafting 
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remains necessary to ensure accurate and fully agreed reflection of myriad 
con1mercial aspects wl1icl1 l1ave co1ne togetl1er in the last 10 days . Th-e 
Annex.A to this report, a report by tie with input by ourselves on contractual 
matters, provides 1nore detailed analysis of the draft co11tracts . _Weare aware 
that. this section of the close out report requires further refinement. but. is 
included as an a1mex to our letter for the purposes of protection from public 
disclost1re at tllis point due to its co1mnercial sensitivity witl1in tl1e 
P[Q<;ll[~l!l~II1. 

Infraco/Tramco Co11tract alignme11t has been co1npleted to a painstakingly 
detailed level on all issues wl1icl1 were outstandi11g when we last reported. 
GAF has agreed to the terms of the Tram Supply Agreement and Tram 
Ma11.1te11ance Agreen1ent and BBS and GAF l1ave agreed to tl1e ter111s of the 
two related Novation Agreements, subject to their fi11al review. 

In .... our view tl1e agreements .... in ... theircurrent state capturethecommercial 
positions which tie l1as acl1ieved. Our role in tl1is process has been to support 
issue of the ITN and draft contracts, assist tie in legal evaluation of bids and 
to engage in final contract 11egotiation from late September 2007 u11til now, 
after tie's inten1al legal and comn1ercial tean1 l1ad take11 the draft contracts 
for,vard fro1n May 2007 to Se_ptember 2007, setting positions for preferred 
bidderpl1ase. 

2. UPDATED RISK ALLOCATION MA TRICES 

The Infraco Co.11tract Risk Matrix is appended to this letter at AppendixB. It 
is updated to show cha11ge since our December 16th letter. 

3. PERFORMANCE SECURITY PACKAGE 

3 .1 Tl1ere has been 110 n1aterial cl1a11ge to the structure of tl1e n1ai11 
performance security package. The BBS Consortium will provide: 

(a) 

(b) 

bonds/financial guarantees to be issued by ANZ Bank and/or 
Det1tsche Bank (to cover the co11structio11 a11d conunissio11i11g 
of tl1e ETN) ; and 

German parent companv guarantees to underwrite • 
co11tractt1al perforn1ance and fi11a11cial liability of the two UK 
contracting subsidiaries . 

The sco_pe, duratio11 and level of cover from these instruments has 
altered since ..... our ..... reJ?ort ..... at preferred ... ·. bidder ...... aJJJ?Ointme11t ..... ·due ..... to 
commercial .ne_gotiations ..... The packag_e as a. totality remai11s legally 
con1petent to protect tie and tl1e Cou11cil's. i11terests. It is. clearly a 
judgment for tie regarding its financial worth but we view it as not 
outside market. 
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3.2 On Demand Bonds 

Two ''011 De1nand'' Bonds offered by the BBS Consorti11m have bee11 
negotiated to a level ( on proposed amounts and detailed acceptable 
terms and conditions), enabling tl1e BBS Co11sortiu1n to select their 
proposed sureties for co11finnation of pricii1g. No issues of 
significance (aside from a possible aqjustment to the value of the 
main perfonna11ce bond to reflect fi11al contract price) are 
outstanding. We are awaiting final confirmation on agreed terms 
accepted by the sureties. 

3.3 Parent Company Guarantees 

As you ki1ow, tie havel1~~ adva11ced these negotiations in parallel 
with the negotiation of the terms of the Council's formal Guarantee of 
tie's payme11t obligations under the ETN suite of contracts. The key 
terms are now· agreed. What remains is the precise liability cap for 
each Parent Company Guarantee, following final agreement reached 
011 tl1e liability cap, duration a11d scope for tl1e Infraco Contract, 

th which w~ ¥QcR~~1 will be settled by flQ§_~ Qll Wednesday -11 l1 
March. Following this, the Parent Company G11ara11tees will finalise 
quickly. 

3.4 Confirmation of N ovation Strategy 

Contrary to expectations in December 2007, the process of . . 

e11gage1ne11t on SDS Provider 11ovation has proved arduous, with botl1 
BBS and SDS taking positions at opposing ends of the negotiating 
spectn1m. BBS have taken a most risk averse sta11ce, due to tl1eir 
developing first hand views on SDS performance to date, in 
particular m relation to desig11 Consent achieve1ne11t, but also in 
relation to in1portant aspects of scl1e1ne design quality. 

BBS have insisted on reinforced contractual protection (in our view 
overplayed) and commercial support in the form of tie accepting 
con1pe11sation e11title1nent for BBS in the event of SDS default 011 its 
design production and Consent delivery obligations, which risk to tie 
i~ .<:_lis~JJ~§_~<:_l funh~r i11 §_~£li_g11 (i 12¥l.Q:\X. This is predon1inately a 
function of SDS serial underperfo.r1na11ce throughout its mandate a11d 
also at a ti1ne when the need for due and proper performance has 
bee11 under close bidder scrutiny. 

Nevertheless, a11 advanceda_greed form of draft Novation Agreement 
-is---in---p-lay---for--ne-g-et-iati-oohas been 11egotiated to close today. The 
ter1ns of tl1e N ovatio11-----as----m-entione-d------r-esult----in----retaine-d-----S-DS 

' ' perf-ormane-e---risls:---f-or---tie-.------We---cannot---p-red-ict--w-hen---this---tr-ipartite 
exer-eise--can-be--h-rot1ght--to--a--e-encl-1::1-s-ion--since--the-re--is---a--lack-of -tru-s-t 
and apprehension on botl1 sides, tFanslating into a reluctance to 
e-0111promise----proteetion----souglrt-.--------E-very----n10a1is----is----b-eing----use-d----t-o 
ene-eu-r-age,-t-he--Parties--t-o-explor-e,-t-h-ei-r--minim1tm--ace-eptahle,-positions-c 
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4. RISK 

transfer responsibility for design, as required by the procurement 
strategy, to BBS (subject to the above) . Furtl1er work will be 
necessary to ____ enshrine ____ all technical services and_-_ tasks in the final 
ag_reen1ent, but tie l1olds a formal letter of con11nit1nent to the process 
signed by SDS Senio.r UK Management. 

4 .1 Our view on the co11tractual allocation of risk and responsibility 
betwee11 tie Limite-d--a11d the con1petitively selected private sector 
providers remains that the Infraco Contract and the Tram Supply and 
Maintenance Agreeme11ts are broadly aligned with tl1e market norm 
for UK urban light rail projects, taking into account the distinct 
cl1aracteristics of tl1e Edinlm-rgh--'I-ram-NetweFls:ETN and the attitudes 
of BBS and SDS to novatio11. The project's state of technical and 
commercial readiness has matured since Christmas. However, the 
fact that significant work still contint1es on the Employer's 
Reqt1irements Schedule - the core project scope - .at this very late 
stage (resulting in SDS insisting--enrequiring an instruction to align 
their desig11s with tie's E1nployer's Require1nents a11d tl1e Infraco 
Proposals) 1neans that tecl1nical ambiguity (and therefore delav/cost • 
risk) 1nay exist in tl1e interplay between desig11, scope and n1ethod of 
execution. There is_ co11tractual 1nitigation available_ whereby ( 1) the 
Infraco is under a duty to bri11.g any an1biguity in teclmical 
doct1mentation to the attention of tie; (2) tie's at1thority to direct 
resolt1tion of such issues; (3) the precedence of core terms and 
~g11di!iQ11~ QX~r S~h~diil¥§;_ ~11d .(11. 111~ ~Qc~i;:~i~~ gf SOS 11g~ 
instructed _______ by tie _-_-_-_to ________ align _______ their ________ designs _-_-_-__ with _______ the_-_-_-_ Employers' 
Requirements ____ and ____ tl1e ____ I11fraco ____ Proposals so as ____ to eli1ni11ate 
mismatches . 

4.2 __ -_-_-_-_-_-_-_-_-_-_We are not in a position to comment in relation to the Pro.iect_Master 
Pro,gran11ne _ which remains under development. Tl1ere is a risk that 
the SDS exercise in aligning design \\1ith Infraco Proposals and 
Employer's Requirements could have impact on PrQject Progran11ne 
botl1 before a11d after co11tract award. We are aware tl1at tie is 
endeavouring to ____ mitigate_-_-this risk_-_-by careful management of_-the 
alig_n1nent process. 

5. THIRD PARTY AGREEMENTS 

The position achieved regarding Third Party commitments made by the ETN 
project is as follows: 

5.1 At ITN issue in October 2006, DLA Piper had inclt1ded all major 
third party agreements tie had concluded at that time (plus SRU 
agree1nent in draft) in the Infraco Contract Schedule -1-3-,------'Ihi-s 13 
(tl1ese _____ ag_ree111e11ts ______ were prepared _____ byDt111das ______ & ______ Wilson). This 
exercise put Infraco on notice of the requirements to carry out work 
and/or observe constraints in these agree1nents. Tl1e inclt1sion of 
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these agreements in the ITN documentation was carried out by DLA 
Piper withot1t detailed tie i11stmctio11 or review a11d tl1at ren1ai11s tl1e 
case - that is to say the obligations selected for step down are DLA 
Piper's judge1nent, bt1t 11ot infor1ned by any com1nercial or 
e11gineering view from tie . The third party agree1nents themselves -
with---the---e*e-epti0n--0f--the---u-tilitie-s----divi-s-i0ns---ancl---the--N-etwork---Rail 
,l\PA----,ver-e--all--p-r-ep-a-r-ed-b)'-Dunclas-·&-Wilson-for-CEC;--with-out-DLA 
P-iper'-s---inputThis ___ step down is mechanical and __ neither __ improves nor 
detracts fro111 theeffectof tl1eorigi11al obligatio11. 

h1 addition to the Schedule 13 agreen1e11ts (wl1icl1 Scl1edule l1as bee11 
updated to introduce further agreements concluded since ITN issue 
date), tie had entered into a ra11ge of comn1it111ents witl1 private 
individuals and smaller businesses during the parliamentary phase 
and beyond. Following preferred bidder appoi11tn1ent, BBS took the 
position that tl1ey had 11ever been show11 or give11 access to tl1ese 
papers by tie ( contained on two CDs ''CD Commitments'').. Whether 
this assertio11 is accurate or not, that is the preferred bid qt1alificatio11 
BBS held to, with considerable determination. This situation was 
negotiated stre11t1ot1sly by tie. 

5.2 Positively__, BBS l1ave accepted the co11tractt1al ot1tco1ne that: 

(a) BBS n1ust co1nply with tl1e obligatio11s set out i11 Scl1edule 
13 · 

' 

(b) BBS must not put tie/CEC i11 breach of (or in a position 
wl1ere tl1ey cannot use e11titleme11t u11der) tl1e Schedt1le 13 
Agreements ( wl1icl1 include, in essence, SRU, Network Rail 
AP A and EAL Agreen1ents); 

(c) BBS undertakes to take all reasonable steps to ensure not to 
cause tie/CEC to be in breach of the CD 
e0mmitm-entsCon1111itn1ents · ~---_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-:_ , 

(d) if BBS Constn1ction Progran1me or norn1al activity is 
impaired by constraints/requirements in the CD 
e0mmitm-entsCon1111itn1ents which are t1nust1al or could 11ot 
reasonably have been foreseen by an experienced contractor, 
BBS will be entitled to apply for relief and any demonstrable 
additional cost. 

Having reviewed ___ a ___ random sample ___ ofthe CD Commitme11ts 
agree1nents, we are of the view that there are unlikely to be any 
agreen1e11ts wl1icl1 co11tai11 an unforeseeable or u11dul_y onerous 
co1nmitme11t tie is to abide by. 

5.3 SDS are contractually obliged to ensure tl1at their design deliverables 
take accou11t of all tl1ird party agree1nents and co1mnit1ne11ts n1ade bv 
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tie and known to SDS and they are gu-ara11te-ei11-gwarranting this to 
BBS under the Novation Agree1nent. 

5.4 EAL 

This matter was finally negotiated to conclusion in February this 
year. DLA Piper has been i11volvedinthe Licence 11e_gotiatio11s. 

A nt1mber of issues l1ave arise11 fro1n 1nis111atches between the 
Licence, agreed to permit construction activity at the airport under 
MUD FA and tl1e tie-Infraco Contract~ and the ter1ns of the perma11ent 
lease tie has negotiated with EAL~ w-hich w-as to reflect the 
liee-ns-eLicence. These are required to be corrected to remove risk 
and a Mi11ute of Variatio11 is t1nder preparatio11to pro_I?ose __ to EAL 
re_garding_ access under __ the Lease to ___ saf e_guard the right to ___ maintain 
the tramway post service_comn1encement. 

A future risk is u11covered at present. The 1-easeLease terms u11der 
\vhich EAL is entitled to require the tra1nway to be shifted (post l 
Jant1ary -l,2013) do not inclt1de an indem11ity to CECtl1e Council/tie 
in relation to any defects or unforeseen interference in the ETN 
system wl1icl1 might result fro1n this intrusive construction activity 
and its ulti1nate interface witl1 the existing ETN syste1n. tie is 
assessing this and will act to resolve this b~, means of documentino _______________________________________________________________________ .}_ _____________________________________________________ ~ 

the precise terms of any sl1ift. 

S:-) ------------SRU 

l'hi-s---a-greem-e11t---i-s---ine-lt1cled---i-11--&he:dt1l-e,---l-J--i-11---d£aft---ferm,----b-at---we 
t1nde£s-taml---11-o---p-r-ie-ing--allowanee---is---at--pre-s-ent--made---for---the--Infra00 
exe-et1tin-g--the--,vorks: 

6. CONSENTS 

6.1 The terms of tl1e novation of SDS have been settled on tl1e basis that 
BBS risk adversity required accommodation, otherwise no transfer of 
responsibility for design production and consent management could 
have been achieved on acceptable terms--in--tl1e--t-i-mefram-e--rema-i11in-g .. 
T\VO prime co11cessio11s l1ave therefore been 1nade by tie: 

A 

• to the extent tl1e CEC co11senting process is delayed tlrrot1gh no 
fault o.f the SDS Provider, that delay will entitle BBS to claim a 
Compensation Event u11der the Infraco Contract (ti1ne relief and 
additio11al cost) . Such a claim would also encon1pass SDS 
Provider delay costs.. Although tl1e SDS Contract provided that 
SDS would take all conse11t risk, witl1out exception, BBS were 
not prepared to absorb this risk (througl1 direct recourse to SDS 
Provider) havi11g carried out post preferred bidder due diligence 
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on tl1e status and history of SDS design and the consent process 
within CEC. 

• If tl1rough its own fault or dilatoriness SDS is late in deliveri11g a 
design into tl1e CEC Consent process and this in tum delays the 
issue of construction drawings to BBS, BBS will be entitled to 
apply liquidated da1nages up to an agreed level (currently 
proposed by tie at £1,000,000 and with an approximate 
n1inim11m rate of £20,000 per week). 

• BBS ,vould have recovery risk on such liquidated and 
ascertained da111ages 1 b11t beyo11d the cap, tie would be req11ired 
to recompense BBS. 

B 

• BBS are reluctant to take any risk as regards to quality of BBS 
design-s-:-------The current position is that any da1nages or loss 
suffered by BBS beyond tl1e £10,000,000 cap under SDS 
11ovated contract (in relation to deficiency in SDS design) ,vould 
be a tie risk. 

6.2 Following the novatio11 of SDS, tie will hold aan assig11able 
collateral warranty from SDS regarding SDS services and work 
prod11ct prior to novatio11. The ter1ns of tl1e Collateral Warranty will 
be standard fo.r a design and engineering services consultancy a11d 
were substantially co11tained i11 011ethe annex to tl1e SDS Contract 
when it was executed in September 2005 .---tie--will--a-ls-o-hold--t-h-e--S-DS 
P-arent----C-ompa-ny----Guarantee----v.0l1i0l1----sup-ported----the----0rig-ina-l----SD-S­
C-ontra0t, 

7. NETWORK RAIL (''NR'') ASSET PROTECTION AGREEMENT 

7 .1 The Asset Protection Agreeme11t with NR has been fully 11egotiated 
and is ready to close. This has been an arduous process, however the 
outcome. is a document which achieves significant commercial 
improvements for tie/CEC on what ,vas originally offered by 
Network Rail. The arra11ge1ne11t remai11s heavily tilted i11 Network 
Rail's favour, as is inevitable given the starting point of the regulatory 
template agree1nents. The mai11 in1prove1ne11ts secured have been: 

(a) Significant ,videning of the circ11111stances in wl1icl1 tie ca11 
recover money from Network Rail; 

(b) Reasonableness in Network Rail actions and ability to refer 
to the I11fraco ETN Suite for111 of Disp11te Resol11tio11 
Procedure; and 

1 
Note tl1at tl1e enforceability of such LADs is open to question 1111less tltey represent a genuine pre­

estin1ate of BBS loss fro111 tl1e delay. tie is working_ witl1 BBS to acl1ieve this. 

8 Workshare Professional comparison of 
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(c) Dilution of indemnities given by tie to Network Rail to a 
n1utually acceptable level. 

7.2 The unreasonable position taken by Netw-ork Rail regarding the 
indemnities contained in the Protection Provisions Agreement 
(e11tered i11to to ren1ove Network Rail's objectio11 to tl1e train scl1e1ne) 
delayed closure for a considerable time. This has now been resolved 
to restrict the scope a11d d11ration of this indemnity, particularly 
during construction. 

1-,}-----------A-ll---l3l"0perty----r-elate-d----aspeets----e-f---tl1e----E-TN-NR----p0st---e0nstrueti0n 
interface l1ave been handled by· Dundas & \Vilso11. 

7.3 Network Rail req11ire a collateral warranty fro111 BBS . BBS has, until 
yesterday, refused to disclose the e-ntireentirety of the draft Infraco 
Contract to Network Rail, res11lti11g in Network Rail insisting that 
BBS would not be able to rely upon any part of the Infraco Contract 
not disclosed. A solution to this impasse is bei-ng--b-r-okeredimminent_,, 
• • 

1n our view. 

8. CEC GUARANTEE 

8 .1 The terms and conditio.11s of tl1e C.EC Guarantee a11d in particular its 
call n1echanics, liability cap and protections are i11 line witl1 n1arket 
practice for this type of instn1ment. It should be noted that the 
Guarantee may be called upon by the Infraco on 1nultiple occasions if 
tie is i11 payn1ent defa11lt 1nore than once. The i11strmne11t has bee11 
drafted, negotiated and settled with direct involvement and support of 
CEC Legal and Finance. 

8.2 CEC will be11efit fro1n the san1e contractt1al defences and 
entitlements to set off as tie and will have no liability greater than 
tie's. No claim can be n1ade for an a1nount which is in dispute if tie 
has been referred the matter under the dispute resolution provisions 
of the contract. The Guarantee is released at issue of Reliability 
Certificate. 

9. PROCUREMENT RISK 

You have asked for our opinion in relation to procurement risk imported on 
acco11nt of adj11stme11t to price,. contract. terms and commercial risk allocatio11 

. . . . . . . . . . . . . . . . . . . . . ·. . . . . . . . . . . . . . . . . . 

post Pr~@##~-ttBidd¢roreferred bidder. 011r view is as follows: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

9 .1 The ti1ne wl1ich has elapsed since preferred bidder announcement is 
appreciable, partic11larly whe11 an 011tside observer may 11ot l1ave a 
detailed 11nderstanding of the procurement strategy and the 
co11siderable difficulty caused by SDS Provider's underperformance .. 
With tl1at passing of ti1ne before a11 award, con1es the risk of 
increased perception that tl1e final deal l1as been restructured to 
acco1nmodate the wi11ning party on different and n1ore favourable 

9 Workshare Professional comparison of 
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terms. Tl1is may influence both partici_l)ants in the _l)rocurement and 
interested but disaffected parties . 

9 .2 Both bidders final submissions were qualified as to acceptance of 
co11tractual terms and therefore their risk acceptance.. It wo11ld be 
difficult, iI1 011r view, for a challenge to be upl1eld on tl1e sole grou11ds 
that the settled position on Contractual Risk Allocation is a position 
that the losing bidder could point to a11d say: ''tl1at is far beyond what 
I would l1ave req11ired to maintain my price.'' Tl1ere have been shifts 
in risk allocation, but in most key cases, this relates to tl1e process of 
the novatio11s, wl1icl1 was clearly ide11tified as a post preferred bidder 
process. Both bidders' positions on novation were heavily qualified. 
A very detailed a11alysis wo11ld be 11eeded to ra11k and a11alyse the 
cl1anges i11troduced post preferred bidder and that is beyond the scope 
of this letter and not possible in the time 4~l9~~~~permitted for this 
re_l)ort's _l)reparation. 

9. 3 ........... We. have. co.1nmented upon a shift in. the security packa_ge (linked to 
latent defects) . Here, we regard BBS's approacl1 has been partially 
dictated by the UK represe11tative overreacl1ing l1is/her autl1ority. 
tie's acceptance of the revised _l)ositio11 does represent a concession 
post preferred ..... bidder .. ·.·.·.·.· .... But2 tl1e co1npetitor's ... ·.·.offeri11g was ....... also 
qualified. 

. . . . . . . . . . . . . . . . . . . ' . . . . . . . . . . . . . . . . . . . 

Q/4 Tl1e area where we l1ave very limited visibility is price. We played a 
role in bid eval11atio11 01tly i11 relation to the t,vo bidders' respo11se to 
the draft contracts. In order to advise that tie has the best platform 
from which to resist any challenge, we would need to discuss with tie 
the make-up of BBS original pricing submission and the current final 
offer and to understand ho,v this compares to Tramlines fi11al bid 
price. We 11ote that Tra111li11es expressly raised this in a11 inforn1al 
debrief last autumn.. We have been shown a.· document prepared by 
tie entitled ''Edinburgh ... Tram ProjectAssess1nent .... of Risk of 
Successful Procurement Challenge'', appended to tl1is letter at 
Appe11dix C. Our view as to the likely incidence of challenge as a 
so11rce of sucl1 cl1alle11ge does 11ot differ fron1 tie's . In order to fully 
evaluate the strength ... of tie's ... ability .. to resist a cl1allenze we would 
need to .11nderstand tl1e analysis of how the final contract price has 
been arrived at. 
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9 .5 We are 11ot instructed in relation to any matter on tl1e tram supply and 
111aintena11ce proc11ren1ents wl1icl1 wo11ld alert 11s to a11y evident or 
latent risk of a challenge once CAF are formally awarded the 
contracts. However, BBS have disc11ssed witl1 tie CAF joining the 
BBS Consortium. If this occ11rred prior to contract award, it would 
necessitate a re-evaluation of the bid Consortium. Present indications 
are tl1at CAF n1ay join post co11tract award, a n1atter for BBS to 
handle, witl1 tie's consent. 

All our efforts over the next 48---heuF:s 10 days are focussed in supporting tie on an 
efficie11t and opti1nal close of tl1e co11tract docun1e11tation--,vmch--,vill--oo--initial-le<l by 
authorised representatives to record final positions (from which the award 
doc11me11tation will be fi11alised) and on ilie basis ef v,,hich tie can issue tl1e 
11otifica1ien of intent 1e a....,xard ,.,,ith cenfidence. 

This report itself has needed to strike a difficult balance between commenting upon 
what is still under final disc11ssion v,,ith an unpredictable ceun1er party and what we 
can reasonably anticipate as ana firm, settled outcome. 
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We are 12ro11d to have been given the chance to work with tie on this challenge. 

Y OllrS faithft.1lly 

DLA PIPER SCOTLAND LLP 

cc Graeme Bissett, tie Limited Strategic Planning Director 
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