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Our Ref: f�F CORR 5959 

.bate; 1 Sept�mber 2010 

INFRACO DEFAULT (a): BtLFJNG.ER BERGER I SOS PROVIDER MINUTE OF 
AGR�f:tME-NT 

Enolosed·is a Remediable Terminatipn Notice in respect of lnfraco Default under th.e lnfraco 
Contract. 

We look forward to rf3teiving ,your rectification pl;m within :$0 -f3L!sln�ss Oays of tA� <,.late of.this 
Remediable Termination Notice. 

Steven Bell 
Project Dirf.3ctor Edinburgh Trams 

Citypoint Off�rket Ter,:-ace, Edinburgh. EH 1.2 5HD 
Tel: +44 (0) ...... Email: info@edinburghtrams.com Fax: +44 (CJ) 131 623 8601 Web: www.edinburghtrams.com 
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REMEDIA.J3LE.�RMINATIQN ?iOTICE 

INF.RACO X>'.f;F.A(JLl' (a): j�GER BERGER J SDS i;>ROVIDER MJm1TE OF 
AGREEMENT ... ··.·. ' . .:. ·. ,,,. 

,1.. Infraco »�f�uJt (a) 

1.1 The J:nfraoo has breached Jts obiigation under Ciause 11.S .of the Jnfraco Contract by 
.amend:ing the SDS Agre.e,n�t wlthout the prior approval of tie. 

1.2 By entering into an unapproved Minute of Agreement, which has nol 'been formally- dise1osed 
to tie, the Infraco has breached its obligations: 

1.2.1 pursuant to Clause 6.2 ofthe Infraco Contract, to procure that the SDS Provider� 
as :an Jnfraco Party

t 
works in accordance with the principles set out iri Clause 6.1 

of the Infra.co Contract; 

1.2.2 pursuant to CJ�use 6.3J of the Infrttco Contract, to approach Pennitted Variations 
on an Open Bo<;>k Basi.s .. in that the Infraco has entered into � paying ;lll'angement 
wlth the SDS Provider' to influence des1gn development to the Irifraco's 
advantage; 

1.2.3 pursuantto Clause ·6.3.4 of the Infraco Conn:act, not to interfere with tie1s rights 
and tie's performance of tie's obligations or to prevent tie :from enjoying· the 
benefits of 'its rights as clie�t; and 

1.2.4 pursuant to Clauses 6.3,6, 7.5.5, 73 .and .80.7.1 of the Infraco Contract, to 
minimise costs and p.9hieve best value by cpnc1uding � :arrangement to 
reniune.rat�. th� SDS P.rovidet f<>t assls.tanee ·'in assemng 'claims �ui4 eonc�ling 
culpable de-lay. 

1.3 Individually and cumulatively, these breaches materially and adversely affect the caqying out 
and completion ofthe-Infraco Works. 

1.4 

2. 

2.1 

2.2 

2.3 

This is an Infraco Default (a) unde1· the Infraco Co?tract. 

Nature oUnfraco Defaulhvhfoh requires to be rectified 

tie was made aware by the Infraco, in December 2009, that the Infraco (through -tihe .Infraco 
Member, _Bilfinger Berger UK Limited, now ;Bi_lfinger Berger Civil UK LiI1iited) was seeking 
to �hter into a Minute of Agreement with the SOS Ptovider, �dq1.ple(ion ofwhici4. hru; been 
verbally admitted by Mr Darcy and Mr Kitzman and informally confirmed in writing by Mr 
Russe.11, all of Bilfinger Berget. 

The Infraco did riot seek tie's approvai to enter into this Minute of-Agreement. tie considers 
that suth Minute of Agreement -amends the terms of the SDS Agreement (including the S.DS 
Services). tie considers that the lnfraco is also of the view that su:cli Mlnufe ofAgreenient is 
in fact an amendment to the SOS Agreement. This is a breach of Clause 11.5 of the Infraco 
Co��ct. 

tie believes that this Minute of Agreement reflects an understandh1g between the Infraco and 
d_1c:: �.OS I:1r()Vi4e,r in rel11tio11 to tjie provision of aqditfoµal d�ign s_erv.ic,es an� r�\'.>t1rce in 
connection with the completion of the design for the Edinburgh Tram Netwotk, as well as 
assis_t�nce from the SDS Provider to supporj: th� Infraco tnai11ta�ning in _front of-tie that design 
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deve,loptnent and completion oftl\e 9,€$ign> no· m?.tter why it c�e abo�t, 84ould be cla�d as 
a "Notified Departure" midet the Infraco Contract, in exchange for ·additional sums -p�y�ble to 
the SDS Provider.-

2.4 tie believes that this '.Minute of A�eetri.#it W.� .entered Jnto partly as the lnfracp was 
ooncemed that the =SDS Prpvider ma,y liave a succtissftil de{e,nQe .�.· ie.1�tion to au,y ,claim under 
the SOS Agreement f.qr late d�Uyery of the design, � a . ie$U1t of the Ihfi:a901s faHure to 
provlde design information and c8l'(y out the }!lt�grated Desig� _R,eyiew @hd e¢rtlfi�tion in 
accordance with the contract design prosi,Eltnme. #e bel,ev� that 'ti,.e -Plll"POSe .of this Minute 
of Agreement was to protec� 1:}i�fJnfi:a,co:(-0.r avYJe)e;viµl.t )n�_90 ���.b.�r)�g�ost expbSW� 
for fallures of the Infraco Member and to contirit1e lo' .incentivise ·the SOS ·Pi'<>vider to assist 
witn future "No.titled Dep�re cla:ji:ns tQ th� cost of ti.e. 

2.5 tie considers the facts to show that .the Infraco and the SDS Provider intentionally refrained 
from. for.maUy advisil').g tie of this .. Mipµj� or ;\gr�er,iient �nd :.fi"�l;Il seeking -t�e's approval. This 
conduct is prejhibited tinder the Infraco Ceintract. 

3. 1\llateria.I �nd Adv.erse Effect 

3 . 1  The existence of an unapproved and undJsclosed Minut¢ of A,.gr�en::u:��t 1?.�tw�n t4e fufi:ac.9 
ru).d -the SOS Provider in relation to the �evelopment and con)pletion of the destgn has ·a 
mat�.tia1 and adver$¢ effect on th_e carrying out ood compietio.t:t of �e #lfraco \Vo*�· 

3.2 ti,. beJieves this Min�te of A;gret,men.t .contn1<;tualises the In.fraco andthe. ·SI:.l,S, Provider's 
appr<>ach �o d�ign '(fevetopment.�d eotnJ)letio�; p�l�y ·;n_pr�4-q�i<m aM 11�µ@ an4 p�te.nti� 
Permitted Variations, in a manner which is contrary to that anticipated and p�l'D1li��ij wid.�r 
the Infraco Contract 'and is a deliberate interference with tie's rights as client, embodied · in the 
Irtfra� Contract 'and the SDS Nova;tiE)n Agr.�ernent ,OP wh:ic.h ,tj¢, the It>,f,r,:acl;l and Jhe &DS 
Pr.ovjder are sigilatories). 

3 .3 Such -�pproach varies the SDS Erovider's entitlement to p_�yment unc!,er the Infraco Co��ct 
and the Infraco's endtletnent under· the Notified Departure m�pb$lJ,smJrt ;the .fufra;o Contract. 
$uch approitch disguisis the ,tru� $,tus. tWd ci�c.;µD;1Stan.� of :� .design ptogiatllllle and 
4¢.sigrt p�uC.f. A$. Uie Jnfrapo h�.not s0,,ght tie1s11,1�pt�:V�l f()f"this Mi.n��-of-Agr��m��4 Jie 
.does -�ot �av� fu

.
11 visibilif}' of ho

.
· w this impacts -up?

. 
n th

. 
e progt

. 
·amm.· · · e and

° 
how· th.· •s

.
)rtteracts 

whh the No.tifi� Pepa:rture claiiµs which ,he �fraco subn,.its. ":['�� has -� �erious �d 
continuing material and adverse effect on the .carrying out and co�.l)leticm. .()f th� Infraco 
Works. 

3 .4 Stich a Minute of Agreement interferes with design production by ·the SDS Prqvlder and 
�eploys r�Qu�ces i� a inanner oqt�t thatl .is envisaged -llllder the Jnfraco Contract. This has> 
:as its natural consequence; 11" material and adverse effect on .the lrifraco Works. 

-3 ;5 This Minute of Agreement is contrary to the sptit -of the Irtfraco Contract. 

4. Previous C9rrespoildeilce 

4.1 ti_e has -previously _corresponded V(ith th� Infraco on this .�att.er and sought to unde.i's'tand the 
arrangements in place. 

4.2 tie soµght to .und�rstan_d the relationship between the Infraco .and the SDS Provider through 
an att�irprocess ¢onducteq during 1-'.fay, Jµne and J11ly 201

°_0. At th13 atjdi_t meeting of 14  June 
201 O, tie sought confirmation that no amended .or .additional agreement had been entered into 
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between the Infraco (or any lnfraco. Meinber) and the SPS Provider; Tb� hlfraco fail«{ to 
respond.. · 

4.3 ti� followed this with the cott�$P?nden� not;g be�QW, �-�f4.see�ngto as�rtain conf�atic>n 
w"bether or not ther� was mi �.e,-9:�,�-: or. �ditionat a��t between the lnfra:eo {or any · 
Infrac,o Member)�nd the sPS.Provicfer: . 

4.4 

4.5 

4.6 

4.7 

5. 

5.1 

4.3.1 14 June 2010 (16:36) � £mall i¥ofu R B�H oftie'to B Ocboa ofBilfingetBetger; 
. . ' . . : , ' � ,. .: · '  ' _,-.-· -: . • . . . •; ' �: . . -· ... . · . . 

4.3�2 l6 Jun,� 201P (15:3�) � �fti�il from R Bell �f tle to s R.<;>ttbaus of Bilfinger 
Berger; · · · 

4.3.3 21 June 20JO - raised by ·ti� at the G�n�ral Issues Meeting (tiel*e Infraco); 
4.3.4 28 June 201 O - raised by tie anhe General Issues Meeting (tie/ilie ln{faco); artd 

4.3.5. 30 June 201 O - ��er from ·tie to the Infracc:;> (r�ference: ]NF CORR S4(i4/RB). 

The Infraco failed t.o provide a full and satjsfacto1y response to any of this correspondence in 
r�lati9n to this "isst:Ie. 
tie once again expressly instructea .the Infraco iti writing on 13 July 2010 .b-y ietter (reft INF 
CORR 552�) to provide tie with a copy of any �angemerits or agreements between the 
Irifraco, ;any Infraco Member • . any Inftac.6 Parties and the BPS Provid¢r or SD$ parti.est arid 
any amendment to .the -SDS Agreement, together w1th an explanatiot ffoi: such agt�menlS' :Or · 
�ge,m�nts. · · · · · · · ' · 

�; ; : '' . .  

As aMhe date oftMs Remed_iable Temifo�tion Noticd,''-the Tofrac6 has ttot replied td .this fotter; • · · ' 
As at the date of this Remediable Termination Notic;:e, the lnfraco h8$ not ,conipliedwith 'ti��s 
instructions. 

.on tie's instrucfion,. tie's solicitors wrote to the Iaftaco on s A1;1gust �010 (DLA Piper to the 
Infraco, qopjed to the !nfraco1s soiicitors). Th.e ;intra.co. was mstructed to proirid� w�n 5 
Business Day� of the date -ofthe letter (i) twl copi�s ·and details of any agreement$ {e:?'oluding 
the :SDS :1-�e.ement �d the Sp's No�aiio.n A:8,Feegtent), unde�f!1gs .?': bther ,µn®.rstan�gs 
or comnutments which exist between the Btlfinger Berger - -Slemens - CAF Consortitun 
(either .individually ..as a member or collectively) and the SDS Provider, _in connection with the 
Edinburgh Tram Network P.i:oject; and (i"i) a schedule of ail contractual Deliverables Qr other 
documentation or d_ata which have been mfluenced by or generated under such arrangements. 

As at the dat� of thi_s Remec{i�bl� '(e�inatiop N;qtice, th� �ac<;> h.as not replied to _fhis lettei::. 
As at the dat� of this Rem�iable Tennination Notice, the Infraco has Dot complied with :tie's 
soHcit.ors' request; 

llectlfication Plan 

tie looks fotwara to receipt of a c<;>mprebensive rectificafion plan from the :(nfraco addres�ing 
this Infraco Default (a) within 30 Business Days ofthe date of this Remediable Termination 
Notice, 

rojectDirector 

3 
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Our ret 
Your tef: 

25.1.201/KO.R/6950 
INF C.ORR 5959 

.12 Octo�r 201'0 

tle limited 
.onyPoint. . . 
65 . .ija.yn:i�.rl(�t T�rr�ce 
Edtnt>ur€ifi 
'EHt:'2 :5,Hb 

Pear Sfrs 

�IJfinger �rser-Slemens- CAF 
consbl:tfum· 

BSO Consori1um Office 
� L�.e Avent,ie 
Edinbui'gh f'lil'k 
Edinbu_,gh 
·EH12 9DJ 
United KlnfJ<IOm 

.Pl.lone: 

F� +44 (0) 131 452 �90 

ec;1nr:,�r9.h. °t'1!n:t N�tw�rk 1n.f rac9 . . . . . . . . . . . . 
Jnfr�pQ ·-Co.ntracf: AJlegeQ Remediable iermlnaiion NoUces {ili!:finger B�rger/ �n� Provider Minute 
of ,Agre�me.l'.lt) 

· · 

We r!3'f�rJQ YgV(i�ft�r·�!:lte.¢J 1 $�pte.mJ:��r 2.oto.{iNF Cb�.R ·595$), 

for th.E2,J3.t+ig�Jl9� e(q91J�ljhis,:J:�er_d9!:!� oot n.or 1�. lUnJ�n.de� J� �ns�t�t� � .re<?!1ijcat!on plan. If and to 
_the e�1�mt/tn�.Jtif�fQ.;C.c;>Jll'�•P,"9:S.t n���JY ot <;1pproi,,taJe; ·nofwithstandm�. tt1e views ,expr�ssed in this 
1etfe(s1;.1eh �·p}an w,11 be··s.enfuncterseparate·cove.r. 

A�.a..t {h.,,e 9ii!lte _of-w[iµl'lg Y94. fo;we s�ry�d .Rem�.i!i!ble T�.rmination. N9.tiqEl� tr! resp_ect .of another � mattE3rs. 
None_ �1 ·}�§$.� :�ttets·; Ha.�e' t?�:�n -f!,e ��J;}j�ot _ofref�qi;ils tQ {J_isp1,.1te r�_�ql�ort ft: appears to us that tie 
h� �b�q��Mcf ta,,�. PQn.t�otq�I ����i�rn. fpr ·re�9!.u;�o.Q ·Of�i�put��- T�is. �!:!Y .�;becallse every major 
ls�ue 9f�i.09{pl�' f..t�� :l.)e�n qe�i.r!JEi!d ;Jgc!ir.isl � ,n ��o�ic.a.fton . . · · Hc;iwev�r ·that Js no jl)sttlioation for now 
a�u$1nij ,Jll!? t,�t;roi�i=ll!�fl P.r���i9!).S -qt th� ic;Jon,tr�qt1 . fl ,1.s �r.�arlh�t 'ti� is �ow _;.

PllfS�•!l9 a policy of
. �

eivirig a 
Rern��(aijle Temn_n_atron Notrc.e in .respe�t of a11 ·each 'an� eveFy gnev�nce 1t m1:1y have, regardless of 1he 
slgnifi_ca.nc:e of ,�a�h .Qriev1:1r.ic� and Its implications for .the lnfraco Wo.l'f:<s. Whilst we will respon� to each 
Remediabl� Tefm�n�tipn Nqti�e in �urn, w� object to tie's ddoption of·thls policy. 

We .summ�rise our r�ponse .fo the Notice as fofiows: 

1 .  The Nptice doe.s l'!c;>t Jq�n(if'y a b,reach c,r l?reaohe� of oo_ntra9t by lnfraco . 

.2. T�� allese� t?reacfles or breache� go n9t materially �nd adversely affeqt the carryin.9 out and/or 
·comp_letion .pf ttle lnfraco. Works. 

3. lJ1e NQt{ce does not the�foreJdentify.an Jnfr�co Def�ult ·(a). 

4. Youde�erdoes not th.erefore conslitu.te-valid Remedi�l:>le Terrnin.a·tion Notice. 

6. A:ny attemp� to_ Jerminate .the lnfraco Contract on the basis of this alleged Notice Will be entirely 
�it.'1<?� C9ntrJ3ct�aJ :pc1sls.. 

1 .  No.Br�ach of ·Con:tr.;ict 

Neither lof�aco nor any of .:tre lnfraco Members have. entered into .an agreement with :SD.$ 
qfn�ding t.h� term·s of the ·sps Agr�etne·nt 

Bilf� Serg4rCivtr 111( United Rig(sleted _Office· 7400 Oat�� P¥1<, Watm,g!on,·Chewe.,: WA4 48$ ·�Sleted In E�and & wares Co�y No 241� 
S�mens pie: Registered otrice· SlrWolllam S�ns Square Ftim!ey Ciimberley Surrey GU18 800 Reglsleted lri England & Wal&� No: 727817 
·Construcdones Y Autiliar de Ferr�rile! ·s.A Reglslered Office Jose Miiria ftµ'maz 26, 20200 Beasalt\ Gipt,lz!«)a..Registerad in Spah ctF. A-200d1020 
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.m, . .  
BILFINGER' BERG E R  

Civil 

Accordingly, there has beeri no breach· of Clause 1 1 .  5 of the lrif fE!OO Cootraot. 

We do n<1>t <ileny that since the signing of the Novation Agreem_ent lnfraco has been in constant 
dialogue with the SOS Provider in respeot ·of the .COfl1pl�_tlc;>n of the _design far the tnftaco Works 
.and that as :p.art of that .dialogue atrang�m$1� have b'een made to proqure that the 'desl§n .is 
delivered iq aoc0rdance with both tnfraco1s obligations under lhe hifraco qontracit and SD$ arid 
lnfraoo's obli�ati6ns uhder the sos A!Jreenienf We h�ve 21)s<1> ;acted �o mitigate our expg�li!fe 
(bo�h fn the -interim and pending fin.!'( detern'lln�ticin -of ,�he m�t'iY dispµtes and .changes underJ�ls 
project) as a result of ·tie's cbmplete ·tallµre to perform its d1_.1ti�s in relatism �o ,the ma��_ei;r,i,�f.it .of 
(arid to ·deliver in accordance with) :the. contr;:iotµ�I mechanisms ·for 'Notified llepartmres and 
Compensation Events, as admitted �Y. you in your letter of 9 Au_gust 201 o {INF CORR 5170}. 

To .be clear, there is no provision in the tnfraco b_c:mjr�ct pr SDS Agreement which prevehts tis 
from .protecting our posltion in this rnaf)n�r. In fact, �Jl�gajjcin,$ c<>f a: _fall1Jre to rnanc:Jge SDS 
activity and mitigate delay to the '!,>roject h"$_ve }i!;'len · a persistent and· recurring theme in' mtich of 
*he correspondence received from·tie on the issue of$b$ p�itormarice and �es(gn deli\tery. 

Finally, you a.ssert in the notice various breaches of ClaU$�S 6, 7 ,a.od: .8.Q, 1Nitho_ut providing_ �n:y 
detail of -Wh.Y yqu believe _ _ w.e have br'e�otied these .ptov.isipn.s. Ma�,ri.9 v�ri?US assliinptk>n's ' 
about your position we would respond ·as ·follows . 

• 

·• 

.Clause 6.-21 6.3. 1_/�.3.4 - ;the obligations in tt)ese provisions do not qp_er�te sp a,s �o 
interfere with our rights under -the lr-iftaco Contract ·or arranging' qur affairs \jn what�ver 
manry�f we consi��r 't-0 be nE\lcessary to pertorm our o�!i��tipns C?.r ��!ilf9i§e 9\JrJ!�!J:ts. 
lJ1.e_ JliE!.lP.�u� ww-i S.J?$· �np a�y arrangements weJtave ,tr1a�� :W.itl) "tti�l'l'l'ts ;eq�w,)ve 
g:ire a pie to perform our obrrgatiohs under th� lnfraoo contt�Qt _do :net bre-iae� t}Jese 
provisions. 

· · · ' · · · · 

C!;ause �.3.�. 7.5.5, 73 a11d BQ.7.1 - we tc1k§l, toe ane_g�tions of},:alld -:lq-i,Pll¢JLln 
P<!'C�gra,pl:\s 1.2.4 �nd 2.3 ��tr�m�ly ser!�usly. �� feitet2li� . .  Sine� :thEa $f9'fi1F.J,l .. jt).he 
$DS Agr�etnent we ·hav�_so.ugtl:t. {o rn,c1na�.fil the $OS de$i�n -aetlviij t6, ·rmti�1:1t� '(l��l9'n 
(!'�lay ,.aind cost. Thi$ i.� RQt fra,µdulent,b�havit;l!J.r,, merely.tne $;fii.1hj�ml3�1 ,eif,.QMJ:. ',' rs 
to procure insofar :el$ PrE!ctio�fule tti.e �efforrr1can<;e of.sur obligations umqer the . co 
Contract 

2. Carrying out andfor Completion of the lnfr�co Works no·t maleifally :and �dvetsely 
affected 

You assert that the alleged unapproyed i:!nd unqis.cl9�eq .Min1.1te ,of Agreement has had a 
material and adverse effect on the carrying out and completion of the lrifraco ·works. 

There has been no agreement amending .the SDS Ag,:eerrient. ·Arraqg�rn�f!ts �etween lnfraco 
an�lor the lnfraco Members and the .SOS Pr9vid�r have b�en agre_ed \Yith -a. view to i'hiti9aU119 
thei impact of the variou·s Notified O�pa,rturei. __ E!nd othe_r ooanges/ Cor:npen�at_ion Events. on -the 
carrying oµt and coinj)letiori of the lnfraco Works aM h_a.ve ce_r:ta_i_rily ndt had a material and 
adverse effect qn tho.se works. There :is no .reason Why lnfraco would e_nt�r Joto an agreement or 
arrangement with ·sos which "contractualises"· al'! :a.d�erse affe.ct on fhe carrying out and/ or 
completion of the lnfraco Works. This denies all lo.gi�. l.he ,rights -of tie �s <;illent have not been 
iryterfered with. tie1s rights are at a fundament�I ley¢l t.� h�ve the. lriftaoo Works completed ln 
accordance with the cbntractual Programme adjusted for c!elay which ti!i!' i.s respc;insible for Under 
Schedule Part 4 for a .  price which ha:s been deterr:nioe¢ Ori "the basi_s of Sqhedu1e Part 4 and the 
Clause 80 mechanism. 

· · · 

sos .do not have any entitlement to payment under the lnfr�co Contract. lnfraco's sole 
�ntitl�ment to compensation and extension of time tih(ier tn� Jnftac.o Cpntr,?ct. is as determined 

Bilf,�ger.Berger Ci•n UK qmited Registered Office:. 7400 Daresbuiy Paik, Wamnglan, · Cheshire, WA4 !IE!S Regfs�(ed in England &Wales'-Company 'No: 2416086 
Siein�nfpli R�gistereiO!fice S� W,lliam .Siem.ens Square Frfmley Camberley Surrey GU16 800 �egislereis'ln.Engla� & WaieJ'eomtiar)y·�oh27B17 
Co"nsirucciorui� Y Auxitiar de Ferrocarn1es S.A Registered Office Jose Maria. lturrioz 2$, 20200 Beasain, Gipuzkoa R�siered in Spafit CIF: A-2000102Q 
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BI LFINGER BERGER 

CMI 

SIEMENS CZ4F 

through the Clause 80 mechanism. Arrangem�nts with .SDS in respect of the carrying out and 
completion of the SOS Agreement do not establish aoy additiQnal entitlement. 

Finally we .note your comments in respect .of previous correspondence .on related issues. We 
reiterate, we have not entered into an agreemeht amending the SOS Agreement Which requires 
tie's prior approval in accordahce with Clause 1 1  .. 5 of the lnfraco Contract. 

3. No tnfraco Defaul
_
t (a) 

It follows ftom the preceding paragraphs that the circumstances .you narrate -in .your notice do ·not 
meet the definitfon of "lnfraoo Default (a)" in the lnfraco Contract Schedule Part 1 ,  contrary to 

. your aS$ertiQn. 

4. Letter INF CORR 5959 is not a valid Remediable iermination Notice 

As no lnfraco Default .has occurred, you nave no. right to serve a Remediable Termination Notice 
as you have purported to do. 

5. No right to Terminate 

No grounds for termination can arise from this alleged N9.tice. 

6. Rectification Plan 

We note your request for a .rectification plan. As there •s no agreement in existence which 
breaches Clause 1 1 .5 we cannot provide you with a reqtifi¢ation plan. In any event. even if there 
had been an agreement amending the SOS Agreement in bra.a.ch of the provisions of Clause 1 1 .5 
this would be a breach not capable of re·medy, n.otwitt:istand_ing the classification of lnfraco Default 
(a) as a Remediable Termlnatlon Notice. 

We invite you to withdraw your .purported Notice served with letter JNF CORR 5959. 

Yours faithfully 

M Foerder 
Project Director 
Bilfinger Berg_et Siemens CAF Consortium 

cc: R. Walker 
M. Flynn 
A Campos 
M. Berrozpe 
A Urriza 
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Billl 9er �rger UK Um,tted EDIPt 
:Jate .. i . 

. . . ·:; 

.. �·, . 

01slilliulion 

Forll'le attention of Martin Foerdet - Projept Director. 
BUlinger :Berg.er:.. Siem�ns - CAF Consortium 
9 �oohside Avenue 
Edirlt>Urgh Park 
Ed,inll(Jtgh 
EH12 $DJ 

Dear .Sirs, 

TllfiiJ1 

Our 'Ref: lNF CORR 6537 

Date: 26u, Octob�r 201.0 

EQJ'*B.UR.�H 'TRAM NETWORK 
i:N#RACO CONTRACT: BILFINGER BERGER/SOS PROVIDER MtNUTE OF AGREEMENT 

W.e ,:ef�r io your letter ·dated 12th October 2010 (25.1 .201/KDR/6950) in respeot of tile Biifinger 
Berger/ SDS Provider MiAute .of Agreement and related Rem.edJ�hle T.ermiri;tition Notice. We 
.not� that Y()U do r:iet intend your tetter to constitute .a rectification plan ancf that you have not 
$�bmttte.q a. rectification plan under separate cover. We do not understand your statement 
about separate tetter and rectifioatron pJan. Ei.ther you are ii'! breach er you are npt. 

We have sought, pursuant to the terms of the lnfraoo Contract to <:>btain tnformaUon and a copy 
Pf the Minute of-Agreement (or any Qth�r arr�ngement) from you. We nave s0ught to .adtlieve 
�rans�arency and visibility from yoµ of the arrangem�nts in plaee between you ai'ld the sos 
Provider. You admit to "dialogue arrangemer,ts to prooure that the design is de!iv�red fn 
qcqqr{la-n,ce .with the ln.fraco Con.tract an.d SD$ ani! infrar;o's oblfgatlons tmderthe SDS 
Agreement." such arrangements ctearfy fall under the Gfefiriitio·n at: 

''DfJliverables" all documents . . . . . . .  created l!Jndlorprovi�ed byJnfraco andli:Jr·any,tnfrsco Party 
. . . . . . . in relation to the /nfraco Works required to deliver the Jnfraco Works. 

·Wfj give ,you notice that we wiH respond at the appropriate time ·to your refusal to rectify your 
.breach iand th!:3 statements, alleg,ations and ass�rtions yoµ make ih your lef;ter .. We .remind you 
th�t we are entitled to exercise our contraotual rights, including, but not Hmited, to those in 
respect of your failure to provide us with a satisfactory rectification plan· in this matt�r. 

Steven Befl 
Project Oirector - Edinburgh Tram 

Citypo'int Offices, 65 Haymarket Terrace, Edinburgh, EH i 2 5HD 
Tel: +44 (0)- Email: info@edinburghtrams.com Fax: +44 (0) 1 3  J 623 8601 �c� 

e-mai� 
P.eg41t<ed in Scotland No: 230').;') � � � ... 1-fgh SWet. E� EHi IYJ. E� li-•'1'11 is ;in O?Crat<li n.,...t ch<e Ltd 

. 
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