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FAO Mr Martin Foerder Our Ref: INF CORR 5959
Bilfinger Berger — Siemens — CAF Consortium
9 Lochsidé Avenue

Edinburgh Park

Edinburgh

EH12 9DJ

Date: 1 September 2010

Dear Sirs

INFRACO CONTRACT: REMEDIABLE TERMINATION NOTICE
INFRACO DEFAULT (a): BILFINGER BERGER / SDS PROVIDER MINUTE OF

AGREEMENT

Enclosed is a Remediable Termination Notice in respect of Infraco Default under the Infraco
Contract.

We look forward to receiving your rectification plan within 30 Business Days of the date of this
Remediable Termination Notice.

Steven Bell
Project Director Edinburgh Trams

Citypoint Offices, 65 Haymarket Terrace, Edinburgh, EH12 SHD .
Tel: +44 (0) ﬂ Email: info@edinburghtrams.com Fax: +44(0) 131 623 8601 Web: www.edinburghtrams.com
Direct dial

Ragistered in Scotand Nor 230949 at Cty Chambers. High Street, Edinburgh. E14! 1Y]. Edinbusgh Trams 15 an oparatng meme of te Lid. e Sy : ______ .
- e‘mail: K tie.ltd.u

web: www tie.ltd.u
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REMEDIABLE TERMINATION NOTICE

INFRAGO DEFAULT (a) BILFINGER BERGER / SDS PROVIDER MINUTE OF
AGREEMENT

1.

1.1

1.2

1.3

1.4

2.1

2.2

23

Infraco Default (2)

The Infraco has breached its obligation under Clause 11.5 of the Infraco Contract by
amending the SDS Agreement without the prior approval of tie,

By entering into an unapproved Minute of Agreemeiit, which Hias not been formally disclosed
to tie, the Infraco has breached its obligations:

1.2.1 pursuant to Clause 6.2 of the Infraco Contract, to procure that the SDS Provider,
as an Infraco Party, works in accordance with the principles set out in Clause 6.1

of the Infraco Contract;

122 pursuant to Clause 6.3.1 of the Infraco Contract, to approach Permitted Variations
on an Open Book Basis, in that the Infraco has entered into a paying arrangement
with the SDS Provider to influence design development to the Infraco’s

advantage;

1.2.3 pursuant-to Clause 6.3.4 of the Infraco Contract, not to interfere with tie's rights
and tie's performance of tie's obligations or to prevent tie from enjoying the
benefits of its rights as cliént; and

124 pursuant to Clauses 6.3.6, 7.5.5, 73 and 80.7.1 of the Infraco Contract, to
minimise costs and achieve best value by concluding an arrangement to
rémunerate the SDS Provider for assistance in asseiting claims and cencealing

culpable delay.

Individually and cumulatively, these breaches materially and adversely affect the carrying out
and completion of the Infraco Works.

This is an Infraco Default () under the Infraco Cot?tract.

Nature of Infraco Default which requires to be rectified

tie was made aware by the Infraco, in Décember 2009, that the Infraco (through the Infraco
Member, Bilfinger Berger UK Limited, now Bilfinger Berger Civil UK Limited) was seeking
to enter into a Minute of Agreement with the SDS Provider, completion of which has been
verbally admitted by Mr Darcy and Mr Kitzman and informally confirmed in writing by Mr

Russell, all of Bilfinger Berger.

The Infraco did not seek tie's approval to enter into this Minute of Agreement. tie considers
that such Minute of Agreement amends the terms of the SDS Agreement (including the SDS
Semces) tie considers that the Infraco is also of the view that such Mirute of - Agreement is

in fact an amendment to the SDS Agreement. This is a breach of Clause 11.5 of the Infraco
Contract.

tie believes that thlS Minute of Agreement reflects an undexstandmg between the Infraco and
the SDS Provider in relation to the provision of additional design services and resource in
connection with the completion of the design for the Edinburgh Tram Netwotk, as well as
assistance from the SDS Provider to support the Infraco maintaining in front of tie that design
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2.5

3.1

3.2

33

34

35
4.

4.1

4.2

development and completion of the design, no matter why it came about, should be classed as
a "Notified Departure" urider the Inftaco Contract, in exchange for additional sums payable to

the SDS Provider.

tie believes that this Minute of Agreement wa$ entered into partly as the Infraco was
concerned that the SDS Provider may have a successful defencé in relation to any laim under
the SDS Agreement for late delivery of the design, as a result of the Infraco's fature to
provide design information and carry ouit the Integrated Design Review and certification in
accordance with the contract design programme. tie believes that the purpose .of this Minute
of Agreement was to protect the Infraco-{or any: rélevant Infraco Membep). Against exposure
for failures of the Infraco Member and to tontifiie 10 incentivise the SDS Provider to assist
with future Notified Departure clajms to the cost of fie.

tie considers the facts to show that the Infraco and the SDS Provider intentionally refrained
from formally advising tie of this Mintite of Agreemient and from seeking tie's approval. This
conduct is prohibited under the Infraco Contract.

‘Material and Adverse Effect

The existence of an unapproved and undisclosed Minuté of Agréément betwveen the Infraco
and the SDS Provider in relation to the development and comipletion of the design has a
ratetial and adverse effect on the carrying out and completion of the Infraco Works.

tie believes this Minute of Agreement contractualises the Infraco and the ‘SDS Provider's
approach to design development and completion, delay in produstion and actual and potential
Penmitted Variations, in a manner which is ¢ontrary to that anticipated and permltted under
the Infraco Contract and is a deliberate interference with tie's rights as client, emibodied in the
Infraco Coritract and the SDS Novation Agreement (to which tie, the Infraco and the SDS
Provider are signatories).

Such approach varies the SDS Provider's entitlement to payment under the Infraco Contract
and the Infraco’s énfitlement under the Notified Departure mechanism jn the Infraco Contract.
Such approach disguises the true status and circumstances of the design progiamme and
desigii product. As the Infraco has not sought tié's'approval fer this Minute of Agreement; tie
does not have full visibility of how this impacts upon the } programitne and how this iriteracks
with the Notified Departure claims which the Inafraco submits, This has a serious and
continuing inaterial and adverse effect on the carrying out and completion of the Infraco

Works.

Such a Minute of Agreement interferes with design production by the SDS Provider and
deploys resources in a manner other than is envisaged under the Infraco Contract: This has,
as its natural consequence; a material and adverse effect on the Infraco Works,

This Minute of Agreement is contrary to the sprit ofthe Irifraco Contract.

Previous Correspondence

tie has previously corresponded with the Infraco on this matter and sought to understand the
arrangements in place.

tie sought to understand the relationship between the Infraco and the SDS Provider through
an audit process conducted diring May, June and July 2010. At the audit meeting of 14 June
2010, tie sought confirmation that no aniended or additional agréement had been entered into

CEC02084521_0004



between the Infraco (or any Infraco Méhiber) and the SDS Provider: The Infraco failed to
respond,

4.3 tie followed this with the correSpondence noted below, gach seeking to ascertain confirmation
whether or not there was an amended or. addmonai agreement betweéen the Infraco (6r any

Infraco Menmiber) and the SDS. Prov:der'
14 June 2010 (16:36) - Email from R Bell of tieto B Ochoa of Bitfinger Berger;

43,1

432 16 June 2010 (15:39) - ‘Eniail from R Beli of tie to S Rotthaus of Bilfinger
Berger;

4.3.3 21 June 2010 - raised by tie at the General Issues Meeting (tie/the Infraco);

434 28 June2010 - raised by tie 4t the General Issues Meeting (tie/the Infraco); &rid
435 30 June 2010 - Letter from tie to the Infraco (reference: INF CORR 5464/RB).

The Infraco failed to provide a full and satisfactory response to any of this correspondence in
relation to this issue.

4.4 tie once again expressly instructed the Infraco in writing on 13 July 2010 by letter (reft INF
CORR 5526) to provide tie with a copy of any arrangemerits or agreements between the
Infraco, any Infraco Member, any Infraco Parties and the SDS Provider or SBS parties; and
any amendment to the SDS Agreement, together with an explanatioti for such agreenients or
arrangements. o -

4.5 As at the date of this Remediable Termination Notice, the Infraco has not replied to this Jetter:
As atthe date of this Remediable Termination Notice, the Infraco has niot complied with tie's
instructions.

On tie's instruction, tie's solicifors wiote to the Infraco on 5 August 2010 (DLA Piper to the
Infraco, copied to the Infraco's solicitors), The gnfraco was instructed to provide within 5
Business Days ofthe date of the letter (i) full copies and details of any agreémenits (excludmg
the SDS Agreement and the SDS Novation Agreement), undertakings or pther understandings
or commitments which exist between the Bilfifger Berger ~ Sieméns - CAF Consortitun
{either individually as a member or collectively) and the SDS Provider, in connection with the
Edinburgh Tram Network Project; and (ii) a schedule of all contractual Deliverables or other
documentation or data which have been influencéd by or generated under such arrangements.

4.6

4.7 As at the dat¢ of this Remediable Termination Notice, the Infraco has not replied to this letter.
As at the date of this Remediable Termination Notice, the Infraco has not complied with tie's

solicitors' request.

5. Rectification Plan

5.1 tie looks forward to receipt of a comprehensive rectification plan from the Infraco addressing
this Infraco Default (a) within 30 Businéss Days of the date of this Remediable Termination

Notice,

ie Limited

/ S‘ZPJQNQ"Z‘”‘) Date

roject Director
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For the attention of Steven Bell ~ Project Tram Director

Dear Sirs

Edinburgh Tram Network Infraco _ ) v . L

Infraco Contract: Alleged Remediable Termination Notices {Bilfinger Berger/ SDS Provider Minute

of Agreentent)

We referto your letter dated 1 September 2010.(NF CORR 6959).

For the aveidance of doubt this Jetter dogs not nor is. it inténded to constitute a rectification plan. If and to
fraco copsiders it necessary or appropriate ‘hotwithstanding the views expressed in this

the extent the infra
letter such a pla

n will be senit under separaté cover.

As at the date of wyiting you have served Remediable Termination Notices in respect of another 8 matters.
None of these ‘matters have been the subject of referrals to dispute resolution. It appears to us that tie
has abandoned the contractual mechanism for resolution of disputes. This may behecause every major
issue of principle has been degided against tie in adjudication. However that'is no justification for now

' dfar’_that tie is now pursuing a policy of sefving a

PIMCIpie ha ; ;
abusing the tenmination provisions of the tontract. Itis ¢ ‘
Termination Notice in respast of &ll'each and every grievance it may have, regardiess of the

Remediable
slgriiﬁ,c_:anqe‘ of each grievance and its implications for the Infraco Works. Whilst we will respond to each
Remediable Termination Notice in turn, we object to tie's ddoption of this policy.

We summarise our response to the Notice as follows:
The Notice does not identify a breach or breaches of contract by Infraco.

1.

2. The alleged breaches or breaches do not materially and adversely affect the carrying out and/or
completion of the Infraco Works.

3. The Notice does not therefore identify-an Infraco Default(a).

4. Your lefter does not therefore constitute-valid Remediable Termination Notice.

5. Any attempt to terminate the infraco Contract on the basijs of this alleged Noticé will be entirely
without contractual basis,

1. No.Breach of Contract

Neither Infraco nor any of the Infraco Members have entered into an agreement with SDS
afménding the térm's of the'SDS Agreement.
Bilfinger Bergdr Civit UK Limiled Régistared Office’ 7400 Dacésbury Pafk{. Warrfng!on,cmﬂwe. WAQ4BS Registered in England & Wales Company No 2418088

Siemens pic Registered Offica SirWilliam Siémens Square Frimiey Cambérley Surrey GU18 8QD Registered in England & Wales Company No: 727817
Canstricdone’s Y Aisdtier de Ferrocarrites'S A Registered Offica Joss Maria luitic2 26, 20200 Beasaln, Gipuzkoa..Registered in Spain CIF. A-20001020
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Accordingly, there has been no breach of Clause 11.5 of the Infraco Contract.

We do not depy that since the srgmng of the Novation Agreement Infraco has been in constant
dialogue with the 8DS Provider in respect of the completion of the design far the Infraco Works
and that as part of that dialogue afrangemerits have bieen made to procure that the d&sign is
delivered in accordance with both lifract’s obligations under the Infraco Gontract and SDS and
Infraco’s ebhgatmns under the SDS Agreement. We have also acted to mitigate our exposure
(both in the interim and pending final detérmination of. the many dusputes and changes tnder this
project) as a result of ie's complete failure to perform its duties in relation to-the mariagement of
(and ‘to deliver in accordance with) the, contractual mechanisms for ‘Nétified Bepartures and
Cofinpensation Events, as admittéd by you in your letter of © August 2010 (INF CORR 5770).

To be clear, there is no pl’OVlSIOf‘l in the Infraco Contract or SDS Agreement which prevents us

from protecting our position in this manner. in fact, allegatlons of a failure to manage 8DS

activity and mitigate delay to the projéct have been s persisterit and recurring theime in' much of

the correspondence received from tie on the issue of SDS performance and design delivery. ™

Finally, you assert in the notice various breaches of Clauses 6, 7:and 80, without providing any
defall of why you believe we have breachéed these provisions. Makmg various assumptions

about your position we would respond as follows.

Clause 6:2/ 6.3.1/6.3.4 — the obligalions in these provisions do not Operate so as to
interfere with our nghts under the Infraco Contract or arrangmg our affairs'‘in whatever
manner we consider to be necessary to perform our obligations or exergise our rights.
The chalogue with 8DS and any aréiangéments we Jyave made with ‘Hem o enstre we
are able to perform our obligations urider the Infraco Conkast do niot breach these

provisions,

Clause 6.3.6, 7.5.5, 73 and 80.7.1 — we take the dllegations of fraud im lxmg in
paiagraphs 1.2.4 and 2.3 extremely seriously. We Teiteraté. Sinee the signi the
SDS Agreement we have sought to manage fhe 5DS design -aetivity to mitigate degign
delay and ¢ost. This is not fraudu lent behaviour, metely the arrahgement of our affairs
to procure insofar as practicable the performance of our cbligations under the Infraco

Contract.
/

Carrying out andfor Completion of the Infraco Works not materially and adversely
affected

You assert that the alleged unapproved and undisclosed Minute -of Agreement has had a
material and adverse effect on the carrying out and completlon of the Infraco Works.

There has been no agreement amending the SDS Agreement. Arrangements between Infraco
and/or the Infraco Members and the SDS Provider have been agreed with -a viéw to mitigating
the impact of the various Notified Departures. and other changes/ Compensatjon Everits.on the
oarrying out and completion of the Infraco Works and have eertairily not had a material and
adverse effect on those works, There is no reason why Infrace would enter into an agreément or
arrangement with SDS which "contractualises" an atverse affect on the carrying out and/ or
completion of the Infraco Works. This denies all logic. The rights of tie as client have not been
interfered with. tie's rights are at a fundamental level to have the Infraco Works compléted in
accordance with the contractual Programme adjusted for delay which tig is responsible for under
Schedule Part 4 for a price which has been deterriined on the basis of Schedule Part 4 and the

Clause 80 mechanism.

SDS do nof have any entitlement to payment under the Infraco Contract. Infraco's sole
entitiement to compensation and extension of tifie tinder the Infraco Contract is as deterniined

Bulnnger Berger Civil UK Limited Registered Office: 7400 Daresbury Park, Waﬂmglun Chesh:re WA448S RegiskcedinEnglend & Wales Company No: 2418086
Sieménsplc Reg«slnred Ofﬁce Sir William Siemens Square Frimiey Csmberloy Surrey Gu1s 8QD Regskered in England & Wales Company No? ‘727817
Conslrucaones Y Awxiliar de Ferracarnles S.A Registered Office Jose Marnia lturioz 26, 20200 Beasain, Gipuzkoa Regns\ened in Spain. CIF: A-2000102Q
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through the Clause 80 mechanism. Arrangements with SDS in respect of the carrying out and
completion of the SDS Agreement do not establish any additional entitlement.

Finally we note your comments in respect of previous correspondence on related issues. We
reiterate, we have not entered into an agreement armending the SDS Agreement which requires

tie's prior approval in accordanée with Clause 11.5 of the Infraco Contract.

3. No Infraco Default (a)

It follows from the preceding paragraphs that the circumstances you narrate in your notice do not
meet the definition of “Infraco Default (a)" in the Infraco Contract Schedule Part 1, contrary to

~ your assertion.
Letter INF CORR 5959 is not a valid Remediable Termination Notice

As no Infraco Default has ‘occurred, you have no fight to serve a Remediable Termination Notice
as you have purported to do.

5, No right to Terminate

No grounds for termination can arise from this alleged Notice.

6. Rectification Plan

We note your request for a rectification plan. As there is no agreement in existence which
breaches Clause 11.5 we cannot provide you with a rectification plan. In any event, even if thére
had been an agreement amending the SDS Agreement in breach of the provisions of Clause 11.5
this would be a breach not capable of remedy, notwithstanding the classification of Infraco Default

(a) as a Remediable Termination Notice.

We invite you to withdraw your purported Notice served with letter INF CORR 5959.

Y.ours faithfully

M Foerder
Project Director
Bilfinger Betger Siemens CAF Consortium

ce: R. Walker
M. Flynn
A. Campos
M. Berrozpe
A. Urriza

Bilfinger Berger Civil UK Limited Registered Office. 7400 Daresbury Park, Waridington, Cheshire, WA4 4BS  Registered in England &_Wales Compaity No 2416068

Siemena plc Registered Offica. St Wilsam Stemens Squiare Frimley Camberley Surrey GU16 6Q0 Registered in England & Wales Campany No. 727817
Construecianas Y Aundliar de Ferrocarrles S A Registered Office Jose Maria lturrioz 26, 20200 Beasain, Gipuzkoa. Registered in Spain. CIF- A-20001020
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Forihe atftention of Martin Foerder - Project Director Our Ref: INF CORR 6537
Bilfinger Berger - Sieriens - CAF Cohsortium _ o

9 Lochside Avenue Date: 26" October 2010
Edinburgh Park

Edinburgh
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Dear Sirs,

EDINBURGH TRAM NETWORK
INFRAGO CONTRACT: BILFINGER BERGER/SDS PROVIDER MINUTE OF AGREEMENT

We refer to your letter dated 12 October 2010 (25.1.201/KDR/6950) in respéct of the Bilfinger
Berger/ SDS Provider Minute of Agreement and related Reinediable Termination Notice. We
note that you do not intend your letter to constitute a rectification plan and that you have not
submifted a rectification plan under separate cover. YWé do not understand your statement

abouit separate letter and rectification plan. Either you are in bréach er you are not.

We have sought, pursuant to the terms of the Infraco Contract to obtain information and a copy
of the Minute of Agreement (or any other arrangement) from you. We have sought to achieve
transparency and visibility from you of the arrangements in place between you ahd the 8DS
Provider. You admit to “dialogue arrangements to procure that the design is delivered in
accordance with the Infraco Contract and SDS and Infraco’s obligations under the 8DS
Agreement” Such arrangements clearly fall under the définition of:

“Deliverables" all documents ....... created and/orprovified by tnfraco and/orany infraco Party
....... in relation to the Infraco Works required to deliver the Infraco Works.

We give you hotice that we will respond at the appropriate fimeto your refusal to rectify your
breach and the statements, allegations and assertions you make in your letter, We remind you
that we are entitled to exercise our contractual rights, including, but not limited, to those in
respect of your failure to provide us with a satisfactory rectification plan. in this matter.

Steven Bell
Project Director - Edinburgh Tram

Citypoint Offices, 65 Haymarket Terrace, Edinburgh, EH 12 SHD
Tel: +44 (0_ Email: nfo@edinburghtrams.com Fax: +44 (0) 131 623 8601 Wrhoprip
e-mail:steve

web: www tie Itd>u5

Registered in Scotlind NO: 230949 22 Gty Crambers, High Street. Edinburghy, ERIL 1Y), Edrixrph Trams i an operaing nare of ve Lid
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