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For The Attsnt;oti ,of Martin. Foerder .. Our-R-ef: JNF ·eQRR $31'6 
:r,>rpjeet QiteP.to.r 
Bilfinger Elerger Sien1.en� CAf .Ccmsqrtium 
9 L.o�h!3ld!'J Aven�1e 
Edil'}_bvrgh Park 
Edinbur;gh EH12:9.DJ 

�y fax :a'nd peh,onal dliliv�l)' 

OEl�rSir& 

INFRACO CQNTR;l\CT 
REMEDIABLE -TER.�INATIOl.t NOTICE 

E11clo!i;ed. Is a Remediable ·-rem:,111atlon Notic� Jn respeQt of ll')fraep pe;if1;1uij (a) µn_der �he 
lnfraco Contract. 

/\ 

We look forWard to i_-ecelving your rectification plan within ao .ausfness .uays ·ot the d�t� ot tois 
Rernedtable Termination NQtioe. 

Yoµrs faithfully 

Siever'! 13elf 
P.roJect 0-Jreetor- Edinbur.gh Tram: 

Cif.;,pc,int 0:ik�. as::Ha)"'"l,ll\<<!t T-er,·ar.e. Cdir-.bvrish, tl 1:,: SHD 
7>'1< ·1· 1') (0) �mbll. ll\lo>!'g)�rli.-.b"rl,:h\,-;.,,�,ce>rn F.-..� -t-�·i·ttlJ I fl f,/{ tlf,!)I 

!)i,·c.,t cli:rl, 
·. eHuall��11.tien@tieJ1u:u1t 

· w.eb: ww;o�Jk,;l.ldJ,l's. 
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!Jtrictly con}ldentlat lel{dl/y prlvlfcgca and FO)SA. exempt 

J{EMEDIABµ���,[\.TIQN;NOTICE 

INFRA.CO t>EFA'CJtT (A): �LAUSJ 80 .� l'lE ·ciJANGE 

1, Jnfr.l(co Def.tuft (a) 

I .1 The fnfraco has br�ac.hcd its obligation to ,CQmply with the cont.r�ctµ1:1l ;inec�n�s!ll .. -'?.9ritai"''cl 
i:n :c;Ia.i1se �O oftb,$ �aC!> �nniact in �ascs where {a) tie has required n tic Change arid {b) 
the -'nfr:#o has Mtifi�tl a tie Ql1ai1ge. 

1,2 

1.3 

The Jnfraco bas perois.ted .in refusing to comply with the contractual mechanism foctuded ,in 
the Infra.co Contract to r�gulate iie Ctiaf-1,Ses, The Infraco bas demonstra'ted a .course of 
conduct amounting to an :a�us.e of the i,ipplicatlon of Clause 8Q, by -persistently fail�gfaJ9e� 
the .contractual obligations to.-give .cordracpinlly compliant J1Qd ti;neous Estimates hi relation 
to the fie Changes. the #e Change proces,s jn t�e Infrac� Ci:mtract js recognised and· is en the 
es.sence for the proper operation and discharge of.both Parties' obHgations. 

This breach materially and adversely Mfocts ·the cn.nying out and completion of the Infraco 
Works by causing serious delay to works whicb arc .subject to * Chary:ges and me�1ing :thtif ' ·. 
no cotttractually "competent ,programme can be presented by .the .Infi'aco wliidff,·icooi,iii� 
acfequateiy (9r the tinie. needed t� 1Je ,�greed for tlle �ecution 6ffhede Changes, compounded 
by the Infi:6,co•s ��t to pfo;gtess the liifraco W�rks -b'rfore Jtie·,iss�e·of:a Ue ·Giiangc•.elrdcr · 
Qr the refen�J of ti disputed F,.,;timate to the D1$pute ;Res9Jutio11 Procedure. This breach 
materially J!nd. adyersely. affects the. careying out and. cor,npletion of .tl,ie lnfi:aco. \\Tor.ks . by 
interfering with lie1s fights u11der fl1e coniracfua1 . inechatiism fo d�aF with' #e · '(;;liaiiges· '' ,, 
pµrsuant to the lrifr;ico Contract, .delaying the progression 'of 1he Tnfraco Wotks l3nd' 'hY' ·' · · 
frustrating.the tie Ghange process a!ld const1mi.i1g .ti.e project management and staff time. 

1.4 This is an Jnfraco Defnutt (a) under the lnfraco Cont11-ct. 

2. 

2.1 

Nature of lnfrnco Defaqlt which· requires to be .-ectified 
,. 

The hifraco ha.s demonstrated an ongoing course of conduct which evidences breach of its 
obligations nnder Clause 80. 

2.2 This. ¢6urse of conduct includes: 

2.2.1 Automatic notification of a tie Change - Infraco No'tices of tic Changes ("Hi{TCs") 
al'e automatically notified to tie in the form of a standard letter. As at Spm on 28 
Se.pte�nber 2010 (the eve ofth.e issµe Qfthis Remedfob.le Terrmnation Notice), there 
have been 750 INT9s notified by !:he m:frapo. 120 ofth�e INTCs have subscqu�ntly 
b.e�i.1 withdra\vn, deleted or superseded. .Out of the remaining 630 INTCs, around 
125 notifications allege ''design change" without explanation. The Tnfraco routinely 
suhn�'its an INTC stating that a Notified Departure has occurre4 (the occurrence of a 
NQti.{jt:<l Departure trigger$ the tie Change process). Tl1e Infraco steadfastly has 
refused and continues to refuse to provide any explanation .or proper reasons for the 
occurrence of the Notified Departure. This lack of f1'ausparency and vi.sjhility and 
int�ntioila1 non:-eompliance with r�qu�sis from lie for infopn�Jion (iil orclei· for 'tie to 
und.erstand · the Notified Departure) is very detrimental to the tie Crumge proi.:ess, 
leading to delay, cost and, iu some cases, the need for tfo to re:fer INTCs to.Dispute 
Re.solution ,Procedure, simply to gain an understnnding of the Infmoo's position. 

A 
{� 

� 
� 
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2.2.2 

2.2.3 

2.2.4 

·2.2.s 

2.:2.-6 

2.2.7 

2.2.8 

2.2.9 

FaH�i:e- to c9�ply with thne. 11$Jts - ,tho lnfra¢Q '.hjts ·b�1fc�d jts .r?W.¢ation to 
CC>mj>ly with iJn\e limits -.�nt�ned in. Clause '80 .�tli rei� �. th� . p�if�io11 of 
i¥!na�s. ·or 4etiv�r to t!� :a, -��t fQr . � ;;eas"?��fe ��nd� p�tj.od :Qf ,tjme in 
wli.i(lh to submi_t the Estimate. rh� lnfr:a,co's ad�itted position dem.opsb:ates . a 
systematic and endetnic br�h n-fi-is obltgatfons io .comply with ·the-contraofual time 
Hriuts. As it{SpJn on zs· ::September20Hl, .-there are :6�0 '.iNTCs;wlii�h a� ·$ubjebt to 

· the 'tleCha�se."meGhanismm Cill.use 8Q. 'Oft.he 63.0: INTCs-fof�J¢h �tfEsti�t� .1$ 
dt1�. :6nly 7� Esmq�tell 11:ave � $ulm1Jttw �Y fue h.m:�co w.1�-li,11 i�c ,pt.c_s_c�� 
¢_Q1�tta@#..tlfuflimiL .M� Jii:strmat� J�!l�� l)�n tc'¢¢Jved 10�#tJ\Jy:��t�{1i!j>Jo 49.2 
�t.t�n·es;s D�� -�!.e ·ani\l an :�vcfitgc -�f ·u7 "1J.usiij:e:ss �p,.ys f�tf>). l7 4. �$.filrlat� are 
c\;trtently �uU.t!lrr$rtg. 

. Standard Jetter -reg�estln.g. an �tcn$,ion -0Ni.nie #> s�lpmj� .t�;i\ Ji:t:P,�Q,�e, - the 
Irifra9Q's stimdatd typo o.f Iette1· nptifyi.1\g #� .of 11n �TC whi¢h i(! $s�u� · i�1 the 
majdr1J:Y �f.cas�, .:i.uion:)a't1eal•fy �ontain,s '� ¢ques� (or a1,1 ·�l�n�op l9 Ole period �f 
ti�iffor deliv.fr.lpg_,rui 1Rs}J�ate, withop.t·:any explaJUitloh pt any QQ.llfit��1r9n. The 
X!'lftac(> syst�m.ailca):fy·.ref'us.es t� p:roYidc ii{l�;itiQi'\ifl bl�.iiicafio� :w�en reqnested by 
ti,�. 

.Failute.,to '.C�ply ·With �xteti��d Jim.e p�i-lo� �o su�Jni1 an �tima,to - wh�re an 
��ei)sJei:i pe!iod fo ptov.ide ·an Bstimat� is 'a�eed, :tlie Jllfraco h!l's l.\lways i'a'ited to 
subtriit any,�mate.Wfthiathe Agreed exten4¢d:Jlei\iodM, 

Non-d.el:i"re•:r ()f Es-Um�l:es - ,as at Spm on 28 Septemb�r 201 (); :tjil) lnfraco _has 
subiriitt�d 3$(> �st�rnates (out of(i3() INTCs). 11.)f� m�s th�t 274�tim�t�#.:mnfp 
outstand.in'g . .  The E.sti.m�te w.h.ic� 5,s ou:tstariding for lhe lontest fen8th :ofdtne is for 
596·J'.f�ys • . Th!!i•'()titstMditiJ'&trm:i.tes :ar� -on.a\>�Jil�e 326:�U$Jn�s'Day� t�tp, 

$ubnlission of mcomplete Estimates - the tnfraco has repeatedly breac'hed its 
obli.sation to .submit co.niplete Estimates in accordance witb .Clause 80.4. Clauses 
80.4'. l to 30.4 .. lO o:f the lnfraco Coriqact Iiststne ma�ets on wb1ch ,t� .fn�co .rn�1st 
pri:>vide )t� .QpitiJo� ('actfo_g te4Sonal,,ly) iii" �I cast?s. *l'iere the Jfi�co p¢Hyeq: :an 
Estirtt�te io 'tl�. As :it 5pni on 2:3 $eptet)1ber 20,10, th� !nffi\� d6livered '356 
Estitn�tes to_ fie: The vas� ·h1ajotity 6f these ,id not contain tho ln�c:o's opinion on 
all oftb�e •matters. 

Out of the 3%·.Bstimat()s whcich. have been -�btnitted by tl)e Wraeo, the vast majority 
of·.Esti'n)atc;}s 1g�neratly rifll:Y 1:tddre.�s the !nfiaco's o.l)inicm to ·clauseJ�0.4.10 (incre�se 
or decrease fo the snms ch1e to be pa;id to the Tnfra¢o :as a 4irect consequ�nce of ihe 
implel!'lenlaliu� oft.he tie Change), 

Non-compliance with mitig�tion obifaations - in providing an Estimate to tie, the 
Infra.co lias repeatedly breached i.ts obligl.ltions under Clause 80.7 to �se its 
n=iasonahJe end�voui·� to mint1nise anyincr'eli.se in co�ts �nd maximise anyreductfon 
of -costs.and t9 :c]emonstrate that it has Jnvestigated how lo mitigat_e the impact of any 
ti� Ch��ge riQ.d i�pl�.ment the tie (;hang� in th� most 90st ef.fecti:ve ��er. The 
lnfraco has breached its. obligation undet Cfouse 6.3 .1 to 11pproach alt Permitted 
Variatfons 011 a coHaborativo and Op()n Book Bnsis: 

The }11fra:<;<>J1.'!S nol demonstrated th�t i( bas used jts reasonable endeavours wi:tJi any 
regularity to min,imise oosts an·d mitigate the impact of tie Changes for tie Rnd 
iniplerµent .tie Ghao.ges in the most cost effective manner. The Infraco �as not 
demonstrated (ne:ither as part of the tie Change obligations nor when giyeh the 
o})po.rtunity to demonstrate through audits carrfod o�t pursuant to the · Infraco 

C EC02084524_ 0004 
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2.2.lQ 

2-2 . .1 1 

3. 

Corifi:act) tfait :it:lias tak-et.i -�i� J11> io!J;i�t�-cosrs vntt nbtair1 best �alile.for t�''\vith 
,e_gm:d -tc(ti� ·.Chi:mge;,. . n.w llitli,l.00 l1£s .cvin�, and c.o�rtin� to evm� a non­
�llqbbrat.lv'e .find :�,;ploitativc ·a,ppt�ac,h· t,o. th�-tle Ula.hgc ptoo_o.ss- an:c.t 1he ,$ub.m1ss100 
o-ffitii)tl\t�; 

Ov�-"��,·���ou .. yr·�t11,l'l•#'s --�Fl- !l').ftac� .p91�ii;� �h �\\11mlt�1.ngf!rP-S!ilY .()ve,--val�cd 
JtldJn.flated EstimaY� fot nome1�us 1N1'Cs .arid has. :done ·for o.veHw�ry� sin¢e 
c'c:i�tf�ct aw�rd. · 1n -;te�pect ,ot",�hc. JN'J;� fol' �hieh.:�� i£.�Jir;5at� -�s. _;�tlb*1�tted, the­
IµJ1"(lco �gt(ll!rJf :re��it.blilit.sj� �1.i�h\ll¥.�· '(fll;'JllJ..lll!} si�fwl)J,9l1 ·!s J::OU:jid�'taJ·>b> T���cecJ 
.f.tj:Srn the �it¥ '.f!$(lml\te st1'bt!{�¢lf. ).\/he11 -.;ltt �tlma�e "v�fo� -�as b�n �ul:>!iJitted i·s 
1;eview�d and challenged by:1ie. ·thelofr.tco regularly :reduceb •co.nsidt.-iably. !he ·v.alue 
of its Esrinrite. Estimates whi'<il) have been challenged antl settled -thr6ugh 'the 
P:ispute R�oJtiti'on PJ:oc:e(lme-:have-u iJ l1e.e.u YmJ. s.u'ostnnti�.!Y Tedu.ce.tl·fa vritue. 

As �f Spil� on 28 S�P.te'.ln'b�t �·o.w�_the.i.s_,�11.¢ci �ie. chatJ� urtJerg �h:res� �±"J:N"JCs 
sf!.uw :a:n. awr.age �gree�· y_qlu:¢ _o� $1% J�s .fhal?,_�je_ ·-v.;,tu-e _ :9-·fi'Ji;e )Sstj.11Ja.t.e ,s\1bniltt�, 
Tf1 is is a J1uge 1�d11ction. whic;h Utush:ljtes that!llu, &tiJ.na:tes.JII'\': gn;i�ly o;v.er-valued 
q:,.• the foti·il� to .besill with. This �ondt;ct i� COP!J'Ai')/

0

1:t> Good rildll�try r>ractl�G, the 
Inn:acds duty of care -0we:d to tie and the Infraco's .obligation :to approach :all 
Pcnnltwd Vanaikins- .µn� col!abofaliv� a�1tl'Op¢.rf�.ook i;3�is; 'J..n -a.lHbese :in�t�uces, 
the Jrifhwo'iJ ct>)�<foci. m:iil pVer-'vill\l�Hon i:>f 1?�<:J;ip)�t,!i, C2lt_ll'e,.� de.Jay W)r,I :c9nsumcs 
Lirn� a.11<l 'ile ,·esourcc .in or,icr-.to attcn)..pt -to settle o..£.e.lJ' nnci .i-eason.nb(e.v,a·fue tor tbe 
r:.stimutc. 

�I \ 

3.  l tle loeks' fol"\\iar<l to r,eceiJJtqf a,.;00i:rtptehe11�h!c. rcc.lifieaiioll 'p l11-n fr.c:ri1 the;: Jilfi"ti�-(lddr<.ssi.og 
tllis Infra.co DefaµJt (a) within '30 Business Days of the date or'this Remediable ·.rermination 
N,1Licc, 

3 .. 2 m. order ti, rcctiry Oris lr1fraco .l:)efault, ·thll' l'ofro.oo v.·ol1ld rcqyiro to prcsci'lt a rcctificatiou _plnn 
i,u;Jdtes.sh}g.the 4elivs:ry of all outstt111,diQg �l!linuit� 'm,_ liy<:ot.cl)lt11<:_e· Wi_lh .the .lnfroeo C�l)trruit; 
tl1c �0�11mit.riJont t,:-, -dcli'.'>·c,· crinb·ach1rilly oompete·n1 cstimule� Qr .11.ccepu-.ncci. thl'll ti� is �i.1titl.ecl 
lo I.real lhe im::omp.Jc-.t� 'Estilnn.te as -wh1'1t is rcq(l'iret to \�c v.alued ·undct C!:lausc: �<> (in the 
Aln:;�,ce of any t'ur:ther in-l-onm1lion) im<l l\tl,), adJ:l itionnl entitlement iu r�-�i=t-cr.t' 1J10 •·<?levant 
He Ch,"ln.&e is te:'l\.-tinguished; nncl the prompt rev_iiml oi' Jnlla\t-d 13.i;litu.-.i,o,s. tit woulc.1 al.so 
�pt,>-<.tl 'till)' . i-\•c:li.ficati6o p1�11 to · prese1;1.t_ p.rqpc,c;w� � to l�ow #le lnt'rci.c_o int.ends 'to remo,dy 
going fonvard the «iutse of conduct;\:Ylifoh the Jnfraco hits demoristr�m:tt to <lute'lQ.\.)'imls the 
1Ie·Change mechani!>'Ul ln Clause�O. 

fol' rtn.d on b,e.hatf-oftie Urni'ted 

-----�--·-----·-- ---'---'---'---'-'---

-
'"'
� 

( . · �) 
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. mj J;lJtf.lNGER BERGER 

Our ref: 
Your re,f: 

�J'e ,timite<f 
CityPolnt 

Civil 

25.1 ;201/KDR/7390 
iNF cdR_R 6316 

OiitiSeni 

Fifo Mim�r 
Acllosi 
Distribvliori 

65 Haymarket Terrace 
Edinburgh 
EH12 5HD 

SIEM ENS 

For the attention ·of Steven Bell - Project Tram Director 

Dear Sirs 

Edinburgh Tram Network .lnfraco 
lr:ifra,c:o Contract: Alleged Remediab!e Terminatiotr Notice :(Clause 80) 

.Bilfinger Se,:ger-Sl$nens-- CAF 
ConsE)rJjUm 

13":SC �nsortiuni Office 
9 �Ide Ayenue 

�dinburgh Pa.rk 
Edinb�gh 
EH12 9DJ 
united J<1n9dom 

Phone: 

F�: +44 .(0) 131 452 2�0 

We rerer to your letter dafed 29 Septamber 2010 (INF CORR 6316) which purports to enclo�ea 
· Remediable Termination Notice in relation to allegations that 1n·fraco has fai'led to comp_l.y with the 
conJ,acfuaJ mechanism in Clause 80 of the fnfraco Contract 

As. at the date of writing you have served Remediable terminatior:i Notiqes in re�pect -of _another 9 
matters. None .of thes·e matters have been the s�J:>ject of r¢ferrals to di$pute resolution. .It appectrs 
to us· that tie has abandoned the contractual mechanism for i'esoiution . of :disputes. Ttiis may be 
because .every miijor issue of principle has been decided .against tie in -adjudiqation. However, that 
is no justification for now abusing the te.rminatlon provisions of the C-Otltracl It ls clear that tie is now 
pursuing a policy of serving a Rerriedial:>le Te_rmir);:ition Notic� ·in re$pect of each and ev�ry 
grievance it may have, regardless of the significance of each grievance ;ind its Jrnplications for the 
lnfraco Works. Whilst we will respond to �qqh Remed\abie ter,:ninaUon Noti� in tu_rn, we object to 
tie's adoption of this policy. 

Fot the avoidance of doubt this letter does not 11or is It Intended to·constitute a rectification plan. 

We summarise our response to the Notice as follows: 

1 .  The Notice contains a series of 1insubstantiqted ani;l general accusations which do not 
identify any particuiar breach -of lnfraco's obligations under the lnfraco Contract 

2. You have made no effort to describe how these accusations can be said to materially and 
adversely affect the carrying out and/or completion of the Jnfraco Works. 

3. The Notice does not therefore icJentify -�n lnfraco Default (a). · 

4. Your letter does not th.�refore co_ns�tut� a valid Remediable Termination Notice. 

5. Any _attempt tq termjn�te the lnfraco Contract on the basis of thls alleged Notice will be 
entirely without contr;,:ictual basis. 

BUr,nger Berger Civil lll< 1Jmi1ed Regisleted Office· 7-400 Oaresbuty Pad<. Warrington. Chj!Shice, WM 485. Rl!gislered in England & Wales Company No: 2-418086 
SietMns pie R.."Qistered Office· S1t W�fiam Siemens Square Frimley Camberley Surrey GU16 SQD Registered in England & Wales Company No: 727817 
Conslruceionas Y Auidliar de Ferrocarriles SA Regislsred Office Josi> Marla ltutrioz 26, 20200 Beasan, G;>uzkoa Regiswred In Spi?in. CIF· A-20001020 
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Civil 

This is :further explained as follows: 

SIEM ENS , - . . . 

1 .  Allegations of Breach o.f Cottti'ct!:t 

You c1lfege that infraco has "''demoristrated -ali ongoing :course of cohd.uct which �vjdence� 
or�$1cn of its obHgatloris _ under -Clause 80" . .  We,' tJ$;11 with your f}Coµsajiqns :b�low., 
However. by wa.y of general .cprnmen,t, it is clear to us th�t y-0i.lr ur:i�er.:.�r;iding «:>f �bat 
constitutes a breach .of cofitraol in respect _nf Claus·e ·80 ·is bas�d · 1,tp.�:m -YC?4r .jnt�rpreta�9n 
Of the requirements of that Ola use. Ttlet� tiave been ,a S0fl13S of ?ldJudi�tiPO� Which t,\ay� 
acJdreS.sed aspects of Clause :.80 and the ch�nge mecrianisnt C>n .�very point -·of pr�ncip�� 
tie has beeh shown to have beeh wrong. Yet ft is . clear Jrpm. your le.tt�r of 
29 .s-eptembet 201 o. that you refus� ".to �ccept :the de_c,sipns e>f the adJutji_oafors. 

For exa.mple. you refer to lr'lfraoo's "rMusal" ·tq oarry o'.ut Ctianges bef9re the issue of a 
Change Order or the referral of the Estimate to dispuie resoJui(on �n.d l::�11 ,this a "l)r�c1ch", 
L-0td bervaird's .decision 6f 7 August .2010 makes it clear thc!t ln:traco ls both requjred fll'.\d. 
entitled to refuse to ·carry out Changes rn these tircumstances. 

We also note that · your letter .is so ,general as to be fncapablf}_ .of mearn11gful re�pon�e: 
You make broad aHegation·s in respect of all Chahges when it Is ):)e."rfeotly e_vi�e.rit that 
each Change has to be co'nsidered o·n its own merits. 

For �xample, you allege delay in production of Estimates but f-ail to ac:krjoWledge lnfraC9's 
requests for reasonable extended periods within . which to pt6Vide Estim�t�s· giv�n ij1e 
comptexlty of �e Estim�te. This is a project Where tie took 9 rnont�s tp agr:ee, U,e p�riqd 
of delay attributable to :the verj first INTC, and a. further period of 8 months t!lrough U,e 
dispute resolution _procedure to agree the associated financiai 'il'rlpact Yqu f1av.e fail�d '.to 
�c;knowledge delay In respect .of any other INTC. The extent to which a_r1y JNTC is IikefyJo 
require an extension of time 1s inevitably .bound to .the e�tensio.ns pf tirrie Whipb may l:>e 
awarded in respect of other lNTCs. tie's refusal to even aqknowle<:lge that matters ?re 
Changes (let alone acknowledge the delay cau$ed by them) h,a� r�ndere_d the process 
unworkable and frustrated the production .of Estimates. 

These are general comments of course: an explanation can be givan ln resp·ect of ea.ch 
INTC. However your purported Notice gives us no opportunity to do so. 

Turniog t9 the ?ll(;)gations whf oh .you allege constitute a "course of cohducf'; 

1 . 1  Alleged ,;.Automatic" Notincati�n of a tie Change 

With regard to the statistics you quote, a$ at 8 November 2010, 766 Changes have been 
notified - SB QY JI� and e·s$ qy trifraco. 101 .of these Changes are ·no -longer current · 
having typj�lly been superseded �y and a_bsorbed intq more recent Changi:is. Of the 
remaini11g 665 ·changes, tie has .only 1:1ccepted that 31 7 of these are Changes. 

lnfraco has notifieo the existence qf Noti_fi�cJ Departure,s in accortj_ance wi� the terms of 
the lnfraco Co"ntract. In each oase, this is done �fter dµe consideration of both the factual 
circumstances and c1rso whether or no.t thEIBe com;titute a N<;>tified peparture in terms of 
the infraco q:mtract. The Notices sufficiently · identify the nature of the Change. 
References to "design change" c_leai1y reference Pricing Assumption 3.4 and the Notices 
provide sufficient references for tie to be able to form its view on whether or not a Notified 
Departure hqs occurred. 
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J o  each ca.se, tie has .had more than sufficient information to form ,such a view, and ind�d 
�?� dcm�· so, tie invaria�ly refuses to accept the claim that a Notifi� ·D�pfirtU(� .�as 
�urr.ed . .(there�y rencterlng any interest in ·a subsequ�nt .Estlm�te to b.� acc:1d�.rnic to ·ti�). 
Toe PB,sl� for tie's rejeyp9n · 9f tNTCs in principle has been .�hpwn · (9 be unfo.�md�d in 
successive adjµdioations. We refer you to the adjUdi®fiOris for Gqgarbum, Ca,r.ickn<?'!Ve, 
Ru.s.sell :t{oad f{�tainlrig Wall 4, Section, 1 A Drainage �tc: for ex�rnple. E.acti �dju,di�tion 
has proceed.ed upon tie's express ,r;jection of thl§ :r¢1eve:n.t Jofraco . NQtifi�tion of tie . 
�h�nge {INTO), not a lack of unders:tan(ilng of W!'lat has bEile!i �Ueged. 

Aryy delays in the Clav�e 80 process have been the Jesuit ,of tie'$ r���ai .to accept !,he 
�x_isJence of 'INTCs and not "' as you now imply � an inab.ility lo torm a yiew on the 
QUe$QOn. 

1 :2 Alleged Failure to Comp1y with Time Limits 

A.s .ru;)l�d ,above, the periol'.I for provision ,of Estimates must ;be considered in respect. of 
each particula,r Gharwe given ttie provisions of clause 80.3 of the lnfraco comract, YC)Ur 
all�g�tioris ca.nn.ot, therefore. be answered meahingfully. 

We d.o t:iave th.e toliowtng general cor:nments however. 

The cons.equences - in terms .pf time an.d money - for each Change that occurs qn th1s 
ptoject have lo � con�ideretj In the co.ntext of.all the C!Janges that precede it. A Chan,ge 
may C:>r may not haye ilme pn<:I finandat consl3quences depending upon the treatmenf bf 
those pr$Ge�il)9 Changes. Here, tif3 has system�tically refused to acknowledge even the 
�xist�i:)�e c;>f INTC_s, far l�S,S f1gree gsJir:nate.s JprUJese. This has certainly been driven by 
tie's n:iisinterpretafjqn ·of the Contract even after tt has shown to be wrong in adjudiqations. 
It f!ppears niJW tha.t it �as afso peen driveri by :concerns abo"tlt tie's ability to .pat for these 
Changes. The result has bee.n a l;>ackgtound of complete uncertainty whi�h is 
�mppunded With each new Change. 

Jt should be no surprise there,for,e th.elt ,the full consequences of many Changes - to th� 
l�yef. of (:fetail d�n,andeq by clause 80.4 - are not app;,mmt to lnfraoo within 1 8  B.usiness 
.D�Ys of 'the. fNJC, lnfrac� has requ�sJeq extended periods for submission of Estjmate.t to 
tak� account. qf .this compl�x situa'tio11, but tie has not agreed to a single day's extension in 
respect of a $ingle Change. 

Your accusations of delay in prod.uction of Estimates are presumably based upon an 
expectation of delivery within 18 :r,lays. It Is. your failure to properly administer the Contract 
that has .given rlse to the complexity th.at makes ttiis time period impossible. It is your 
Lirireasonable11ess th�t has r�fus�d to acknowledge this and agr¢e to extended time 
periods for deliveryt>f Estimates. 

However, we also query the concern you .effect in respect of the timing of Estimates. You 
have failed to a.ccept .that ()Vf;lt half orth·e notified lNTCs are valid and you presumably 
have no interest In the content$ of .any Es.timates for those INTCs, regardless of when 
tne.Y .are produced. To complci!n a:bot.it the timlf)g of Estimates: which you have no interest 
in considering is entirely disirigenuous. Presumably, your complaint is that these 
Estimates ought to have been provided earlier in order that you could ignore them 
sooner? 

Should you consider resurrecting the ar9ument th�i you cannot decide upon the validity of 
an INTC until you have seen a full Estimate, we would remind you that this argument was 
rejected in adjudication. 
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1 .3 Alleged "Stan.c,lar(J" lett�r requ�sting an exten�ion oUitne to submit an E$timate 

G(v�n the cir�JJIJ'\starices de$Pri,b$'� at Pc!fa, 1.2. iJ shoµld �tso ·bE'.3 no surpri�e that almost 
all .. C!lange�. E.lre SUJ?J�ct lo th�s� difficµltiElS artd thaJ aJ) e�ef)�ion is rnore ofteil than ·not 
required. .If tti� tett�rs rn�Kfng .thl,s tequ_e,s� app�ar "�tan99rc:I",. it is be.cause the 
circumli>tances necessitatii:-ig )he request arEl t:<>f'lslstel')t.�nq frue. 

1 .4 Alleged Faallite. to tomplete ·w;th �xt�nded time P.�riQd to subm�t :ari Estimate 

Not a singJe exampte ls pr9vld!:;ld �galnst this �orr:iptaln:t. It is fncaP.c!ble of meaningful 
response (far less·••rectifioation"). 

lnfraco do not have a record of any.extended time period ever having been a_graed 'by tiE:l. 

1 .5 Alleged non-delivery of.Estimates 

tie tias n9f agreed an extended time period fat delivery in resp,ect. of a single E�timate, 
notwithstandirig the circumst?nces narrated at para. 1 ,2 above. The· p,erioc:fs of tim.e tie 
oa1ct.ilate for these Estimates are all, therefore, calculated by reference to the original 18 
Business Day period which is hopelessly inappropriate. 

A� at 8 Novetl'}bef 2010, there are 1 37 notified Changes for which Estirn�tes .are 
Ol!tstand.i�g. Of U)_ese tie h�s only acknowledged that 44 are Changes. 

lnfraco a.re fol(owing a programme for preparation andfor submission of the 1 37 Estimates 
a11d the priorit•s�tion i;; bc;i?�� on ·the latest" intended :construction sequence and assess,ed 
value . of the C,ha,:iges. ll)fraco have throughout the process of Estimate preparation 
con_sidered the irnp�ct pf the latest intended construction sequence in order to mitigate 
OVE;)tal l  delay and proipngation costs. 

1 .6 Alleg�c! Sul:nrilssion of Incomplete Estim�tes 

Again, this ger1era1 accusation is me.aningtess Without consideration of specific Changes. 
We would note tie's previous c1greement that 'Estimates ought to be submitted without 
inform�tk>n a� to delay conseqt1ences, in recognition of the complex :interaction Qf 
delaying even.ts on th_e prqJect and the difficulties in dealing .with each delaying event in 
isolation. lt is tegrettahle t�al tie seems to have retreated from the position in ·order. to 
lurther a cohtractual a�gument, rather than try to form an accurate appreciation of the 
impact of these Changes tlfl the Project. 

1 .  7 Non-compliance With mitigation obligaJions 

This too is so general an obligation as to. prevenl any meaningfl)I response. 

You will be aware that !ie's Interpretation of what are mitigation measures and the extent 
to which these· need to be included in any Estimate was rejected by Robert Howie QC in 
the MUDFA Revision 8 adjudication. It does not appear however that you h.13ve accepted 
his opinion in that regard. 

1 .8 Alleged Over�valuatfori of Estimates 

Your accusation of "gross..:overchargihg" in Estimates is no more than rhetoric. Should 
you wish to properly address the value of Estimates -there exists a dispute .resolution 
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procedure that allows you do so. The fact i$ that. when the parties �ave done �o. it is your 
valuation of the relevant Change - typically "nil" - that is shown to be gro$sly .detached 
from reality. · 

l·n any event, a,w delay' In re.aching ag�emel')t as to the value of Estimates is not the 
result ,.of the parties disputing the valuation .of tlie Estiniat�, but rather your refusal to 
ao�npWl�dge .the existen® oJ the CflangE! in .the:i first place, given your failure to aocept 
legitlinate }NTCs. 

· · · 

2. No effprt ,t1;> describe ·how these 11ccusatiol1$ can .be :said �o ·mate.ri.ally a.nd �dversely 
affepHh'� ¢arrying �mt aod/6r MmPJ�tiol'.i of the liifra.co·Vifor!{.s 

Giveh 'the very .seneral accilsations mad� in your letter, it is unsurprising :that you are 
unable to make any assertioh that these rna·tt�rs materially and aclversely affect the 
carrying out and/.or'c:ompletiqn of the lnfraco Works. 

3. No'Jnfraeo Default (a) 

It follows from th·e .preceding paragraphs ttiat t�e circumstances you narrate in your Notice 
do not meet the d�frnltion of "lnfraco Default (ar' in the lnfraco Contract Schedule Part 1 ,  
contrary -to your assertion. 

4. Letter INP PORR 6�16 Is not a v�Ud RemedjabJe Termination Notice 

As op lnfraco Default has occurre.d,. yot,J l)ave no right lo serve any Remediable 
Termination Notice as you have.purpo,:te() to do. 

5. No right to Tertlllr:iate 

No grdunqs for termination can a�ise from tn1s a l!e9ed Remediable Termination Notice. 

We invite you to withdraw your purported Remediable. Termitiation Notice sel"\/ed With !etter INF 
CORH 6S1G. 

I • I 

M Foerder 
Project Director 
Bilfinger Berger Siemen$ GAF Consortium 

cc: R. Walker 
M. t=Jynn 
A. Campos 
M . .  Berrozpe 
A. Urriza 
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