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tie Remediable Termination Notice in respect of Clause 80
— Tie Change and Responses thereto.
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For The Attentioh of Martin. Foerdor OurRef: INF CORR 6316
Projeet Direptor
Bilfinger Bérger Siemens GAF Consortitim A
Date: 29 September 2040 :

9 Lochslde Avenue
Edinburgh Park
Edinburgh EH12:0PJ

By fak 4nd pefsonal delivery

Dear Sirs

INFRAGO CONTRACT
REMEDIABLE TERMINATION NOTICE

Enclosed ls a Remediable Termination Notice in respect of Infraco Default (a) under the
Infraco Contract. X

We lock forward to receiving your redlification plan within 30 Business Days of the date ot this
Remediable Terminatiori Notice.

Yours faithfully

Steven Bell
Projact Direstor —~ Edinburgh Tram

Cibypoinat Offices, 45 aymaniet Terrace. Ldinburgh, & 132 SHD
Tk v 49 ((Jlb_ Emeall. intofdedinburgbirmascom  Fax 330 L A24 8621 Web wasivetlinbuighlrams.com

Beanondin Seeie AR 24P 2,01 CNNtes WA\ Sonat FaisSingi piet 1\) Wliomph 0300 5 01 EPBNACITN2 £708 (5
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Strictly confidensial, legally privileged and FOISA exempt

REMEDIABLE TERMINATION NOTICE
INFRACO DEFAULT (A): CLAUSE 80 - TIE CHANGE

13

14
2.
2.1

22

Infraco Defanlt (=)
The Infraco has breachced its obligation to comply with the contractual mechanism, contained

in Clause 80 of tho Infraco Contract in cascs whote (a) tie has required a tic Change arid (b)
the Infraco has notified a tie Change.

The Infraco has persisted in refusing to comply with the contractual mechanism included 4in
the Infraco Contract to regulate tie Changes. The Infraco has demonstrated a course of
condiict amounting o an abuse of the application of Clause 80, by persxstenﬂy fmlmg £0.meet
the contractual obligations fo give contractuaily compliant and timeous Estimates in relation
to the tie Changes. The fie Change process in the Infraco Contract js recognised and is of the
essence for the proper operation and discharge of both Parties' obligations.

This breach matcrially and adversely affects the canying out and completion of the Infraco

Works by causing serious delay to works which arc subject to tie Changes and meaning that **

no contractually competent programme can be presented by the Infidco which' hecounts
adequately for the time needed to be agreed for the execution of the tie Changes, compounded
by the Infraco’s | ‘éfirsal to progress the Infraco Works ‘before the-issue of a tie Change-Ordor:
or the referral of a disputed Fstimate to the Dispute, Resolution Procedure. This breach
materially and adversely affects the carrying out and completion of the Infraco Works by

interfering with {ie's fights under fhe confractual mechatism to dedl” with tié Chafniges ' ~

pursuant to the Inifraco Contract, délaying the progression ‘of the Tnfraco Works and by '

frustrating the tie Change process and consuming tie project management and staff time.
This is an Infraco Default (a) under the Infraco Comx?ct.

Nature of Infraco Default which regnires to be reclified

The Infraco has demonstrated an ongoing course of conduct which evidences breach of its
obligations under Clause 81).

This ¢oéurse of conduct includes:

22.1 Automatic notification of a tie Change - Infraco Notices of tie Changes (YENTCs")

are automatically notified to tie in the form of a standard letter. As at Spm on 28
September 2010 (the eve of the issue of this Remediable Termination Noticé), there
have béen 750 INTCs notified by the Infraco. 120 of these INTCs have subscquently
been withdrawn, deleled or supeiseded. Out of the remaining 630 INTCs, around
125 nolifications allege “design change” without explanation. The Infraco routinely
subniits an INTC stating that a Notified Departure has occurred (the occurrence of a
Notified Departure triggers the tie Change process). The Infraco steadfastly has
refused and continues to refuse to provide any explanation or proper reasons for the
occurrence of the Notified Departure. This lack of transparency and visibitity and
intentiohal non-compliance with reguesls frui tie for information (ih ordei for tie to
understand the Notified Departure) is very detrimental to the tie Change provess,
leading to delay, cost and, in some cases, the need for tic to refer INTCs to Dispute
Resolution Procedure, simply to gdin an understanding of the Inftaco's position.
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222

2.23

224

2.2.5

2.2.6

22.7

228

22.9

Failure {0 comply with time¢ Umits -~ tho Infraco has breached jts obligation to
comiply with time lmits -dontained in Clause 80 with régard to the prowsxon of
Bstimates or déliver to tie # request for a seasonible extended period of time in
which to submit the Estimate. The Infraco's admitted position demonstrates a
systematic and endemic breach of is obtigations to comp}y with the contractual time
timits, As at'Spm on 28 September2018, there are 630 INTCs, Which ake subject to
the tie Change-iuechanismin Clause 80. ‘Ofthe 630 INTCs. foi which an ‘Betithdte is
diie, Only 75 Bstirates hdve been subniiitsd by the Infraco within th prescﬁbed
contractpal tine limit, Many Estimates have beén received materialiy late (up to 492
Buginess Days laté and s averago of 137 Business Pays lae). 274 Esttmatw are

ciirfently outstanding

_Standard letter requesting an cxtension of tinie 0 sabmit an Estimate - the

Infraco's standard type of letter notxﬁfmg tic of an INTC which is issued in the
majority of cases, dutomaticdlly containsa Tequest fui an gxiension to the penod of
tire for déliveting an Eslimate, withont:any explanation or sny quantification. The
Infraco systematically vefigses to provides additional olarification when requested by

tie.

Failure to copmply with extended iime period to submit an Estimste - where an
extended penod 1o provide ‘an Estimate is agréed, the Infyaco has always failed to
subtriit any Estimate Withifr the agreed extended period(s).

Non-delivery of Estimates - as at 5pm on 28 September 2010, ‘the Infraco has
submitted 356 Estimates {out of 630 INTCs). This means that 274 Estimates femain
outstandmg The Estiingte which is outstaiding for the longest length of titmie is for
596 days.- The: “biitstanding’ Estifnates are on, avérage 326 Business Days late,

Submission of incomplete Estimates - the Infraco has repeatedly breached its
obligation to.submit complete Estimates in accordance with Clause 80.4. Clauses
80.4.1 to 80.4.10 of the Infraco Contract lists the matters on which the Infraco must
provide -its opititon (acting reasonably) in &l cases where the Inifidco delivers an
Estimate to tie, As at 5pm oh 28 September 2010, the Infraco delivered 356
Esfitnatés to tie. The vast ‘majority of these yhd not contain the Infraco's epinion on

all of these mattets.

Outof the 356 Estimates which have béen submitted by the Infraco, the vastsmajority
of Bstimates ‘generally cnly address the Infraco's opinion to Clause $0.4.10 (increase
or decrease in the surns ce 1o be paid to the Tnfraco as a direct constquence of the

implementation of the tie Change)-

Non-compliance with mitigation obligations - in providing an Estimate to tie, the
Infraco has repeatedly breached its obligations under Clause 80.7 to use its
reasonable endedvours to minimiise any increase in costs and maximise any reduction
of costs.and to demonstrate that it has lnveetlgated how to mitigate the impact of any
tie Chaige dnd implement the tie Chinge in the miost cost effective manner. The
Infrico has breached its obhgatnon under Clavse 631 to approach all Permitted
Variations on a collaborative and Open Book Basis.

The Infraco has not demonstrated that it has used its réasonable éndeavours with sny
regularity to minimise costs and mitigate the impact of tie Changes for tie and
implenient tie Changes in the most cost effective manner. The Infraco has not
demonstrated (neither as part of the tie Change obligations nor when given the
opportunity to demonsirate through audits carried out pursuant to the Infraco

CEC02084524_0004



tie Ltd 28/09/2010 17:08 PAGE 4/4 _

Stifetly confidintial, legally privileged nd FOISA exempi

Cabfract) that it.Has tiken Sigps Yo roiligalé-cogs and abtain best valile for tie \with
regard to_tie Changes. The Infraco has evinéed, and continues to evinge, a 1on-
collaborative and exploitative approach to the.tie Thange provoess and the Submission
of Estimares:

2.2.10 Over-yamnlion of Bstlimits's - tho: Infraca persists i submtting: grosﬂy over-valued
and inflated Estimates for nurdérous INTCs and has done for ovet two vears since
contract award. o fespeit .of the INYCs for which an Esfindate is Sibimitied, the
Iifreco regularly re-submits ity Bstithaly, the yalug nfwhich is gnusndefably reduced
frém the initial Pstimate submitted. When an Bstimiste which has been submitted is
teviewed and ehallenged by:tie, the Iniraco neguarly reduces conmterabiy ihe value
of its Estinrete. Estimates which have been challenged duidl settled thréugh the
Dispute Resolution Procedursthave-nll been very substantially reducedin value. ,«)

22.11 As 4t Spm on 28 September 2040, the issugd tie t,hangé Orilers inTespedt of kY1 Cs
show an dverage agreed vajug of 5 3% Jess ihan e vatue ofthié stimate submitted,
This is a huge 1'eductmn, ;shnoh ll lnslmtns that Ihu Bstimales are smssh' over-valued
Ky the Infiraco to begin with, This conduct is contraiy to Good Industry Practice, the
Infraco’s duty of care owed to tie and the Infraco's obligation 10 approach all
Permittted Variutions ana colizbointive and-Open’Book Basis. 1 all thesé jnstances,
the Infinco's copduct und ‘Over<valuation of Estiniates canses delay angd consumes
tirme and Ue resource in order.to attempt to scitlo a fair and reasonnble v.nlue for the

Dstimate.
3. Rectification Pian *
5.1 tie lacks forward to receipt.of a-gomprehensive rectifieation plen frem the Intiace addressing
this Infrace Default (a) within 30 Businsss Days of the date ol this Remediable ‘L'ermination
Notiee,
3.2 In order 1o rectify this Infraco Pefault, the Infraco would require to presant a rectification plan

addressing.the Qelivery of all ourstanding Dstinates fn aceofdance with the Infraco Contract,

the commitnont to deliver contractnally competent Estimules or acceptance that tie is entitded

Lo Ilreal the incompletd Estimate ds what is 1‘c<§i)irc?' to bie talued under Clanse B0 (in the

absence of any further information) wnd any additional entidemnent in respect of the rglovant »
tie Change is extinguished: and the prompt revisal of Inflaied Gsiimales,  lie would alse ! ‘}
axpect any reclification plan to-present preposals as to how the Infraco intends to remedy

going forward the course of canduct which the Tnfraco has demonstrattd Lo datelowards the

tie'Change mechanism in Clause 30.

foi and o1 behaif oftie Limited

roject Diretoy

FL5, Dol rtns pate
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Our sef: 25.1:201/KDR/7390 Bilfinger Berger-Siémens— CAF
Your ref: INF CORR 6316 Gonsertium
BSC Consortiim Office
9 Lochside Avenue
9 F. Bilfing : Edinburgh Park
9 November 2010 T ', n‘.e.r Bergor. ' St
File Mumber ) e EH129DJ
tie limited Action = g United Kingdom
-Citypomt J e e |‘ == Phone:
gf, I?sxrrgﬁrket Terrace _— Fax: ¥44 (0) 131 452 2990
EH12 5HD

For the attention of Steven Bell — Project Tram Director

Dear Sirs

Edinburgh Tram Network Infraco
Infraco Contract: Alleged Remediable Termination Notice (Clause 80)

We refer to your letter dated 29 September 2010 (INF CGORR 6316) which purports to enclose a
- Remediable Termination Notice in relation to allegations that Infraco has failed to comply with the

contractual mechanism in Clause 80 of the Infraco Contract.

As at the date of writing you have served Remediable Termination Notices in respect of another 9
matters. None of these matters have been the subject of refeirals to dispute resolution. It appears
to ue that tié has abandoned the contractual mechanism for resolution of disputes. This may be
because every major issue of principle has been decided against tie in -adjudication. However, that
is no Jushflcatlon for now abusmg the termination provisions of the contract It Is clear that tie is now
pursuing a policy of serving a Remediable Termination Notice in respect of each and every
grievance it may have, regardless of the significance of each grievance and its impllcatlons for the
Infraco Works. Whilst we will respond to each Remediable Termination Notice in furn, we object to

tie's adoption of this policy.
For the avoidance of doubt this letter does not nor is it intended to'constitute a rectification plan.

We summarise our response to the Notice as follows:

it The Notice contains a series of unsubstantiated and general accusations which do not
identify any particular breach-of Infraco's obligations under the Infraco Contract

You have made no effort to describe how these accusations can be said to materially and

> adversely &ffect the carrying out and/or completion of the Infraco Works.

3. The Notice does not therefore identify-an Infraco Default (a).

4. Your letter does not therefore constitute a valid Remediable Termination Notice.

5. Any attempt to terminate the Infraco Contract on the basis of this alleged Notice will bé

entirely without contractual basis.

Bilfingar Bérger Cvil UK Lumited Registered Office* 7400 Daresbury Padk, Watrington, Cheshire, WA4 4BS. Registered in Engtand & Wales Company No: 2418068
Siamens plc Registered Office' Sr William Siemens Square Frimtey Camberley Suey GU168QD Registered in England & Wales Company No: 727817
Construcaonss Y Auxdiar de Ferrocarsiles S A Registered Office Jose Maria lturrioz 26, 20200 Beasain, Gipuzhoa Registered in Spzin. CIF* A-20001020
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This is further explained as follows:
1. Allegations of Breéach of Contract

You allege that Infraco has “demonistrated -ah ongoing course of conduct which gvidences
breach of its obligations under ‘Clause 80". We deal with your accusations below.
However, by way of general commient, it is clear to us that your understandmg of what
constitutes a breach of contrast in respect of Clause 80 is based upon your interpretation
of the requiremenits of that Clause. There have been a series of ad judlcatnons which have
addressed aspects of Clause 80 and the ¢hange mechanism. On every point of principle,

tie has been shown to have been wrong. Yet it Is clear from your letter of
29 September 201D, that you refusets accept the decisions of the adjudlcators

For example, you refer to Infraco's "réfusal’ 1o carry out Changes before the issue of a
Change Order or the referral of the Estimate to dispute resolution and call this a "breach™.
Lord Dérvaird's decision of 7 August 2010 makes it clear that Infraco is both requared ‘and’

entitled to refuse to'carry out Ghanges in these tircumstances.

We also note that your letter is so general as to be incapable of meaningful response.
You make broad allegations in respect of alf Changes when it Is perfectly evident that

each Change has to be considered on its own merits.

For example, you alfege delay in production of Estimates but fail to ackriowledge Irifraco’s
requests for reasonable exténded periods within which to prévide Estimatés given the
complexity of the Estimate. This Is a project where tie took 9 months to agree the period
of delay attributable to the very first INTC, and a further period of 8 months through the
dispute resolution procedure to agree the associated financial impact. You have failed ‘to
acknawledge delay in respect of any other INTC. The extent to which any INTG is likely to
require an extension of time is inevitably bound to thé exténsions of time which may be
awarded in respect of other INTCs. tie's refusal to even acknowledge that matters are
Changes (et alone acknowledge the delay caused by them) has rendered the process
unworkable and frustrated the production of Estimates.

These are general comments of course; an explanation can bé given in respect of each
INTC. However your purported Notice gives us no opporturiity to do so.

Turning to the allegations which you allege constitute a "course of conduct”;

1.1 Alleged "Automatic” Notification of a tie Change

With regard to the statistics you quote, as at 8 November 2010, 766 Changdes have been
notified —~ 98 by tie and 668 by Infraco. 101 of these Changes are no longer current -
hawng typically been superseded by and absorbed into more recent Changes. Of the
remaining 665 Changes, tie has only accepted that 317 of these are Changes.

Infraco has notified the existence of Notified Departures in accordance with the terms of
the Infraco Gontract. In each oase, this is done after due consideration of both the factual
ciréimstances and also whether or not these constitute a Notified Departure in terms of
the Infraco Contract. The Notices sufficiently identify the nature of the Thange.
References to "design change" clearly reference Pricing Assumption 3.4 and the Notices
provide sufficient references for tie to be able to form its view on whether or not a Notified

Departure has occurred.

Bitfinger Berger Cwil UK Limited Registered Office: 7400 Daresbury Park, Werringlon, Cheshire, WA4 48S. Registered in England & Wates Company No 24180858
Siemens pic Regislerad Ofiica S Wilkam Siemens Square Frimley Camberley Surrey GU16 8Q0 Registered in Englend 8 Welas Company No: 727817
Construcciones Y Audliar d e Farrocarries S A. Regislered Office Jose Maria llurrioz 26, 20200 Beaszin, Gipuzkoa Registered in Spain. CIF. A-20001020
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In each case, tie has had more than sufficlent information to form such a view, and indeed
has done so. fie invariably refuses to accept the claim that a Notified Departure has
occurred (thereby rendering any interest in-‘a subsequent Estimate to be academic to tie).
The basls for tie's rejection of INTCS in ptinciple has been shown to be unfounded in
successive adjudications. We refer you to the adjudications tor Gogarburn, Caniicknowe,
Russell Road Rétaining Wall 4, Section.7A Drainage été for example. Each ad jUdlCatloh
has proceeded upon tie's axpress rejection of the relevant infraco - Notification of tie .
Change {INTG), not a lack of understanding of what has been alleged.

Any delays in the Clause 80 process have been the result:of tie's refusal to accept the
existence of INTCs and not - as yoil now irply -~ an inability to form a view on the

question.
12 Alleged Failure to Comply with Time Limits

As hoted above, the penod for provision of Estimates must be considered in respest. of
each particular Change given the provisions of clause 80.3 of the Infraco Contract, Your
allegations cannot, therefore, be answered meatingfully.

We do have the following general comments however.

The consequences — in terms of time and money - for each Change that occurs on this
project have to be considered in the context of-all the Changes that précede it. A Change
may or may nof have time and financial consequences depending bpon the treatment of
those preceding Changes. Here. tie has systematically refused to acknowladge even the
existence of INTCs, far less agree Estimates for these. This has certainly beén driven by
tie's misinterpretation of the Contract even after it has shown to be wrong in adjudications.
It appears now that it has also been driven by concerns aboit tie's ability to pay for these
Changes. The result has been a background of complste uncertainty which is

compounded with each new Ghange.

It should be no surprise therefore that the full consequences of many Changes — to the
level of detail demanded by clause 80.4 — are not apparent to Infraco within 18 Business
Days of the, INTC Infraco has requested extended periods for stibmission of Estimates to
take account of this complex situation, but tie has not agreed to a single day's extension in

respect of a single Change.

Your accusations of delay in production of Estimates are presumably based upon an
expectation of delnvery within 18 days. It is-your failure to properly administer the Contract
that has given rise to the complexity that makes this time period impossible. It is your
ureasonableness that has refused to acknowledge this and agrée to extended time

periods for delivery of Estimates.

However, we also query the concern you effect in respect of the timing of Estimates. You
have farled to accept that over half of the nofified INTCs are valid and you presumably
have no interest in the contents of any Estimates for those INTCs, regardless of when
they are produced To complain abotit the timing of Estimates which you have no interest
in considering is entirely disingenuous. Presumably, your complaint is that these
Estimates ought t0 have been provided earlier in order that you could ignore them

sdoner?

Should you consider resurrecting the argument that you cannot decide upon the validity of
an INTC until you have seen a full Estimate, we would remind you that this argument was
rejected in adjudication.

Bisfinger Berger Civil UK Limited Registered Oficer 2400 Dzresbury Park, Watringlon, Cheshire, WA4 48S. Registered in England & Wales Company No: 2418086

Stemens pic Registered Office: Sir Wiliam Siemens Square Frimley Cembertey Surey GU16 8QD Registered in England & Wales Company No: 727817
Construcciones Y Auxifiar de F ies SA R d Office Jose Maria lumoz 26, 20200 Beasain, Gipuzkoa Registeredin Spain CIF. A-20001020
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1.3 Alleged “Staridard” letter requesting an extension of time to submit an Estimate

Given the circumistances described at para. 1.2, it should also be no surprise that almost
all Changes are subject to these dlfﬁculhes and that an extensnon is more ofteri than ot
required. If the letters making this request appear "standard”, it is because the
circumstances necessitating the request are consistent and true.

1.4 Alleged Failure to complete with extended time periqd to submit:an Estimate

Not a single example is provided agalnst this complaint. It is incapable of meaningful
response (far less"rectification").

Infraco do hot have a record of any-extended time period ever having been agreed by tie.

15 Alleged non-delivery of Estimates

tie has not agreed an extended time period for delivery in respect.of a single Estimate,
notwithstanding the circumstances narrated at para. 1.2 above. The periods of time tie
calculate for these Estimates are all, therefore, calculated by reference to the original 18

Business Day perlod which is hopeless!y inappropriate.

As at 8 November 2010, there are 137 notified Changes for which Estimates are
outstanding. Of these tie has only acknowledged that 44 are Changes.

Infraco are following a programme for preparation andfor submission of the 137 Estimates
and the prioritisation is based on the latest intended construction sequence and assessed
value of the Changes. Infraco have throughout the process of Estimate preparahOn
considered the |mpact of the latest intended construction sequence in order to mitigate

overall delay and prolongation eosts.
1.6 Alleged Submission of Incomplete Estimates

Again, this general accusation is meaningless without consideration of specific Changes.
We would note tie's previous agreement that Estimates ought to be submitted without
information as to delay consequences, in recognition of the complex interaction of
delaying events on the project and the difficulties in dealing with each delaylng event in
jsolation. It js regrettable that tie seems to have retreated from the position in ‘order o
further a contractual argument, rather than try to form an accurate appreciation of the

impact of thése Changes on the Project.

1.7 Non-compliance with mitigation obligations
This too is so general an obligation as to prevent any meaningful response.

You will be aware that tie's lnterpretatlon of what are mitigation measures and the extent
to which these need to be included in any Estimate was rejected by Robert Howie QC in
the MUDFA Revision 8 adjudication. It does not appear however that you have accepted

his opinion in that regard.
1.8 Alleged Over-valuation of Estimates

Your accusation of "gross-overcharging” in Estimates is no more than rhetoric. Should
you wish to properly address the value of Estimates there exists a dispute resolution

Bilfinger Berger Civil UK Umited Regstered Offace: 7400 Daresbury Park, Warrington, Cheshire, WA4 48S  Registered in England & Wales Company No: 2418086
Siemens pic Ragistered Office; Sw VWAlliam Stemens Square Frimley Camberley Surrey GU16 8QD Regisléred in England & Wales Company No* 727817
Conslrucciones Y Auwxiliar ce Ferfocamies SA Regstered Office Jose Maria lhirrioz 26, 20200 Beasain, Gipuzkoa, Registered In Spain. CIF: A-20001020
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procedure that allows you do so. The fact is that when the parties have done so, itis your
valuation of the rélevant Ghangeé — typically "riil" — that is shown to be grossly detached

from reality.

In dny event; any delay in reaching agreemient as to the value of Estimates is not the
result .of the parties disputing the valuation of the Estimate, but rather yotir refusal to
acknowledge the existence of the Ghange in the first placé, given your failure to accept
legitimate INTCs. : ’

2. No effort to describe how these aécusations can be said to materially and advetsely
affectthe ¢arrying out and/ot complétion of the liifraco Woiks

Given thé very deneral accusations made in your letter, it is unsurprising that you are
unable to make any assertion that these matters materially and adversely affect the
cairying out and/or completion of the Infraco Works.

3. No'infraco Défault (a)

It follows from the preceding paragraphs that the circumstances you narrate in your Notice
do not meet the definition of "Infraco Default (a)” in the Infraco Contract Schedule Part 1,

contrary to your assertion.
4, Letter INF CORR 6316 Is not a valid Remediable Termination Notice

As po Infraco Default has occurred, you have no right to serve any Remediable
Termination Notice as you have purported to do.

5. No right to Terminate

No grounds for termination can arise from this alleged Remediable Termination Notice.

We invite you to withdraw your purported Remediable Tenmitiation Notice served with letter INF
CORR 6316.

M Foerder
Project Director
Bilfinger Berger Siemens CAF Consortium

cc: R. Walker
M. Flynn
A. Campos
M. Berrozpe
A. Urriza

Bilfinger Berger Cwvil UK Limited Registered Ofiice: 7400 Daresbury Park, Warrington, Cheshkre, WA4 48S Reysletgdm England & Wales Company No. 2418086
Siemens pic Registered Office. Sir Willlam Siemens Square Frimley Camberley'Surrex GU16 8QD Registered in England & Weles Company No: 727817
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CEC02084524_0010



