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thereto.
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For The Attentioh of Martin Foerder: Our Ret: INF CORR 8318

Praject Diretitor

Bilfinger Berger Siemens GAF Consortium
8 Lochside Avenue

Ediriburgh Park

Edinburgh EH12 9DJ

Date; 30 September 20410

By fax and persanal delivery

Dear Sirs

INFRACO CONTRACT

REMEDIABLE TERMINATION ‘NOTICE
INFRACO DEFAULT {a) BREAGHES EVINCING CQURSE OF CONDUGT

Enclasad ls B Remediable Tetmination Notice lh respect of Infraco Default (a) urider the
Infracoe Contract.

We look forward to receiving your rectification ptan within 30 Businass Days of the datesof this
Remediable Tenmination Notice.

Yours, faithfylly

Steven Bell
Project Director — Edinburgh Tram

Citypaint Ciices, §5 Haymakel Terrace. Edinburgh, EH12 5HO
Emall- infol@edinburghtcams.com  Fax: +44(C) 137 623 8591 Web. vaww.edinbuighttams corm

Tol: +44-(0)
Paiteddor Sevtind M 1IN 32 o Combies - K Svocd, Erantungi, ©11 171, Siinned T i oerging e 206 Lo Blrect Ml _
e-mali:steven bslitie. kg,
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REMEDJIABLE TERMINATION NOTICE
INFRACO DEFAULT (A)t BREACHES EVINCING COURSE OF CONDUCT

1. Infraco Default'(a)

1.4 The Infraco has breached its obligation under Clause 7.1 of the Infraco Contract tp accept fisll
resporisibility for @hd to carry out and complete the Infraco Works fully -and faithfully fa

accordance with the Infraco Contract.

The Infraco has breached its obligation under Clause 7.2 of tho Infraco Confract to ensure ' -
that, in carrying out and completing the Infraco. Works, the fnfraco exercises a reasonable

level of professional skill, care and diligence to be expected of a properly qualified and

competent professional contractor experienced in canymg out works and services of a similar

nature to the Infraco Works in connéction with projects of a similar scope and complexity.

1.2

13 Individually and cumulatively, these breaches materiafly and adversely affect the carrying out
and completion of the Infraco Works.

1.4  This isan Infraco Default (a) under the Infraco Contract.
2. Nature of the Infraco Default which has occurred

2.1 Tho Infraco has demonstrated, and continues to demonstrate, an ongoing course of conduct
which constitates multiple repeated and unremedied breaches of the Infraco's obligations
under the Infraco Contract, to the Jevel that this course of conduct is materially and adversely
affecting the carrying out and completion of the Infraco Works.

2:2 The course of conduct adopted by the Iafraco is in treach of tho duty of ¢arc owed by the
Infiaco to tie under the Infraco Contract and 4s a course of conduct which a properly qualified
and competent professional contractor, expeneneed in carrying out works amf services of a
similar nature to the Infraco Works in connections with projecks of a similar scope and
complexity, and acting fairly and reasonably, would not have adopted.

23 This comse of conduct manifests itself in the Infraco's approach to its performance of the
Infraco Works and the:discharge of the Infraco's obligations under the Infraco Contract and in
the Infraco's specific failures to perform and to comply with these obligations.

2.4 Approach to the Infraco Works and the Infraco Contract

24.1 The Infraco has demonsttated, and continues to demonstrate, a course of conduct
which compnses ongoing delmquent and obstructive behaviour and an obdurate
refusal to work in mutual co-operation with tie to carry out and complete the
Infraco Works and to achieve delivety of the Ldinburgh Tram Project in
.accordance with the terms of the Infraco Contract.

242 The Infraco has demonstrated, and continues to -dbmonstt'atp an ongoing courss of
couduct which is adversarial, agpressive and misrepresents facts and where the
Infraco's positions have changed throughout the course of the Infeaco Contract,

243 The Infraco operates as a dysfunctional consortium, contrary to jts commitment
under the Infraco Contract as = joint and severally Jiable entity, to the detriment
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of the rcarrying out and compfetion of the Infraco Waorks, the Infraco's relations
with He, as client under the Infraco Contract, and the reputation of iie Edinburgh
Tram Project,
2:4.4 "This couirse of conduct has been evident since the execution of the Infiaco

25

Contracton 14 May 2008 and is ongoing,

Non delivery of the Infraco Wotks

251

252

253

The Infraco’s conduct ébstructs the successful delivery of the Infraco Works in
‘accordance with the Infraco Contract.

The Infraco's fate of progress is too slow and carinot inéet the standards of "due

" expedition” and "timely atd efficient manner” under the Infraco Contract. AfRer

oyer38 mopths of 2 38 month Programmie, oply ; 24.3% ofthe Infraco Works have
been completed. The Infraco has no eontmcmaﬂy compliant Programmo. Tho
Infraco petsistently refuses to comply with tie's Instructions and directions in
relation to the inadequate Sﬁeed ofexecution of the ufraco Works. Where the
Inftdco. has notified an alleged Comipensation Event, the Infrace does not
continue with the completion of the Infraco Woiks: as it is requjred to under the
Infi2co Contract. The Infraco will ngt dentinue with any warks which are the
s&ib{@ct ofa tie Chapge or Notified quanme prior 1o the issue of a tie Change

or the referral of the relevant Rsfimate (If there is one) to the Dispute

Resolution Procedure,

The Infraco has not yet delivered a contracmally compliant Pesjgn under the
Infraco. Contract. The delivery of Issued for Consfruction IFC™ Drawmgs
(:mcludmg IFC Drawings for key struofures) is repeatedly date. Thers is no
nssured, integrated desgn sofution for on-strest trackworks. This is a
fundamental fallure which goes to the root of complisnce with the Imfrico
Contract (inchiding the En\?loyer‘s Requirements), and prevenis dontractupily
compliant delivery and completion of the Infraco Worle.

Poor design and defective installation f

2.6.1

262

2,63

The Infraco's misconduct ineludes disregard for the quality of the Tufraco's
délivery of the Infraco Works, in that the Infraco has installed defective works on
Princes Street which the Infraco has failed o remedy.

The Design is often of poor quality, does not comply with the Buiployer's
Reqmmmems and-is oot fit for purpose, but the Infiaco takés no measures to
manage or sanction of correct the failings that canse this sitnation. The Design
has not bosn prepaned with thie requisite level ofskill and application of expertise
required for a project such s the Edinburgh Tram Project and coramensurate
thh the contractual duty of care. The infraco has not managed the SDS Provider

]i rovide the' SDS Services in accordance with its obligations and commensurate

the contractual duty of care.

The Infraco's conduct demonstrates a d:smgard for. the Deliverables which the
Infraco is required to submit and maintain pursyant fo- the Infraco ‘Contract. The
Infraco has submitted and continues to submit to tie Doliverablos which arc
unsatisfactory, fail to achieve the coniract requirements ‘and are contrary to Good
Indusiry Practice and the OGC's "Bxcellence in Consbuction® initiative and
which fall below that which a properly qualified sid competent professional

CEC02084525_0004
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2.9

2.8

conteagtor’ éxpetienced in cartyiag out works and services of & simtlar nature to
the Infraco Works in tonnection with projects of a similar scope and complexity,
Acting fairly and reasonably, would have delivered,

Lack of supervision

2.7.1

2.7.2

2.73

274

Disregard for centiractual mechanisms

2.8.1

282

2:8.3

‘Theé ongoing course of conduct of the Infraco demonstrates -_ni)i‘ognﬁgn of its
dutles in refation to supervising the carrying out and completion of the Irifraco
Works.

The Infraco failed to provide adequately qualified superintendefice of the carrying
outt of the thfraco Works on Printes Street. The lack of adéquate superinteridence
contributed fo the jnstatlation of defective works on Princes Street.

The fnfraco has breached its obligations Lo munage the :SDS Provider and o
ensure that'the SDS Provider carries-out the SDS Services in aocordance with the
8DS Agreement. The SDS Provider has failed to provide the SDS ‘Sefvices in
aceordance with the SDS Agreemient, Thé Infraco has not #nforeed the
confeactudl mechdnisms avetlable to it uodef the SBS Agreemeit to impose
sancﬁons on poor performsance or to enstire the correction oferrors, The Infraco
bas not demansirated that it has taken any meaningflil steps to managé the' SDS
Providér of the prgg:ss ‘of the SDS Services. The delivery of IFC Drawings is
repeatedly lite, & nmidterially. There are instancé$ where an entirely
inddequate design has begn proposed and the deslgn hashad to undergo redesizn,

The Thfraco’s conduct demonstrates a lack of ‘supervision and management over
its supply cham, ‘which is necessaty to deliver the Infraco Woiks. ARer over
28 months sitice contiact signature, the Infraco doss not yethave in placea set of
approved [Key Sub-Contractors. The Infrace has not procnréd Collateral
Watrdntles for the benefit of tie, CEC and TEL from any of its Key Sub-
Contisctors in respect of Major Civils Works Contractors.

i

The Infraco's conduct demonstrates a. dlsregard for the application of and
adherence to the mechanisms included in the Infraco Contract to manage the
Infraco Contract and the Infraco Works.

The Jrifraco has persisted in refusing to comply with the contractual mechanism
included in the Infrato Contract to regulate tie Changes (including Mzndatory tie
Changes). The Infraco has denonstrated a course of ‘conduct émounting to ‘m
abuse of the application of Clanse 80, by: automatically notzi‘ymg matters under
the tie Change mechanism without demonstratmg -the approptiateness or why a
matter is an alleged tie Change; persistently and systematicatly faxlmgho meet the

contractual obli gahons to deliver contractually. compliant and timeous Estimates'

in relation to tie Changes; siot complying with its initigation obligations; and
persxstenﬂy submitting grossly overvalued and inffated Bstimates, The Infraco
evinces a non-collaborative and exploitative appioach to the tie Change
mechamsm and the submxss:on of Estimates. Thé Infraco refuses %o recognise
that its behaviour potentiaflly puts e in corflict with its duties of public
accountability. The Infraco does not act fairly or reasonably.

The Infiaco has porsisted in réfusing to -comply with the:eontractual mochanism
jncluded in the Infraco Contractin relation'to Compen'sation Events. The Infraco

CEC02084525_0005



tie Ltd

sos09/2010 14:23 paceE 5718 I

Strictly confidential and FOISA exempt

2.10

2.8.4

2.8.5

2.8.6

2.8.7

has demonstrated a course of conduct amounting to an abuse of the application of
Clause 65, by submitting claims for Compensation Events without any evidence
that afi evént satisfies the contractual tests for enfitlement, often in the form of a
standard fétler; by refusing to substantiate claims; failingto-produce any timely
assoxstient felatingto indidil Riols and Eiroumisfafices; and Sonsistaiitly being
late with submissions. The Infraco has refused on a blaiket basis to providp tHe
with mesningful estimiates of the effect of the altepsd Compes sation Bvent and
any ecceleration or mitigation measures adopted, This erodes tie's ablﬁt_q to have
Yust i the liifraco's motive in applying for time and mongy and nndermines tie's
osition, The Infiaco does not fform tie of othef instdkices of delay to the
Infraco Works whith are not caissed] by aliéged Competization Bvérits.
The Infraco has persisted in being obstructive and uncooperative intelafion to the
application of the audit mechanism in Clause 104 of the Infraco Contract, by
conduct including: refusing o respond to guestions asked, failing to provide
information requested or taking an unreasonably long fime'to proyide information
requested; fefusing to pmwif access as requestsd; ihd aching eopiraty to the
commitments fo work i mutual co-operation with the i the ciimying out of the
Infracs Works, act fairly and regsopably and approach all actnal or potential
Permitted Variations on an Open Book Basfs.

Ths Inlvacy hity [eiled 0 establish ut 4 staffed offics and Beriply with the
contréctual sechanisi fo énable the verification of claims miade by the Infraco

under the Infraco Goritract (inchiding i respeot of actual or polsntial Permitted
Yariations, Compensafion Events, and any ‘other clafsis for Additisnal costs or
expenses which the Tnfraco is claiming) by fie, tie's Representative or their duly
authotised representatives. :

The Infraco has persisted in not cornplying with the contractual mechanismi in
Clayso 28 for the approval of the form of sub-contract for Koy Sub-Contractors,

Tho Infraco has failed to comply with the mechanism for design review and the
review of Deliverables provided for in fhe Infraco Contrict (the Design Review
Procedure and Dosign Manggement, .P:!{;E conitaiticd at Schédule Part 14). In
respect of thie civil engineering wotks foriming part of the Infraco Works, the
Design Reviéw Procodure has been used inconsistently.

Performance of Contract

291

29.2

The Infraco’s conduct comprises a disrogard for the: Infraco’s obligations under
the Infraco Contract and 4 scrial and continuing dclinquency regarding
performance of the Infraco's obligations under the Infraco Contract.

There have been many, and continie to be many, breaches-of the ferms of tho
Infraco Coritratt by the Infraco, The Infiacos breaches of contract have been in
respect of almost every aspect of praject delivery: some are minor, some ate
material. The Infraco's breaches include breaches of the clauses of the Infraco
Contract included in Appendix A of this Remediable Termination Notice.

Unwillingness to resdlve difficulties o1 the Infraco's breaches

2.10.1

The Infraco's conduct has not demonsirated, and continucs not to demonstrate,

« willingness or engagement to resolve the difficulties and breaches of contract by

the Infraco which atisc.
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2,102 tie has engaged in much discussioni and co indence with the Infraco in
relation to the Infraco's individual and cugitlativebreaches and behaviour which
ev’nce this coursg of conduct, As at the date of this Remediable Termination
Notice, discussion:and correspondence has not been able to rectify the Infraco's
course of conduct or improve the Inftaco's approach te the Irifraco Confract dnd
the delivery of the Edinbusgh Tram Project.

2.10.3 The tack of engagement and failure fo aclm paﬂuershlp wifli tie js a tone which
was. set by the Infraco ftrom ‘the oufsef pf the conﬁncmalmlahonshnp, for example,
by ihe Infraco's unwitlingness to atfend and ‘engage in the initial partering
workshops arrafiged by He following tonfract signature 1o fucilitate a
collaborative partneririg énvironmerit, and which spans frany aspects of project

delivery,

2.104 tic has sought to apply the audit process under Clause 104 of theInfraco Conteact
in ‘order 1o reguest information and understand ceftain malters, Where tie has
souglit to undértzke awdits, the Infréco has consistently tdken issue With the
ability of tie to undertake the mlevant‘audm anid has been obstructive and
tmcooperatxve during he audit process and has failed on a mimbe. ofpccasmns to
provide the information requested. ‘The Infraco's nop-compliance With tie's
instructions and repeated requests and tie's directions as part of the andit proosss
in relation to the management of the design and design changes is the conduct
which partly necessitated the need for the Remediable Tennmaho' In
respect oftfhie Infraco's faifure to provide tie; ‘w’:ﬂ: aocéss  t0 an €
to pgovlde tie. with mformat;‘ gsued o9 Adtgus
Terminatioi Notice ii1 kespect of the Tafraco entenng nto an yx;groement WiﬂL Lhc
SDS Provider, without tie's prior approval, which contraciualises an approach to

tic Changes (issued an 1 September 2016).

2.10.5 The Infrico deimonstrates an approach to differshtes and dispiites whichi is not
constructive and which is contrary to:the Infraco's obligations to work in mutual
co-opegation with He and 1o uss reasogable endeavours 1o ryold unnecessary
complaints, disputes and claims and which is contrary to that which a properly
qualified and competent prof&monal ntractor; actmg fanrly and reasonably,
would take. The Inftaco rottinely grossly overvalues Estirnates; sefuses fo
provide information and éxplanation, reftises fo, provide reasons for why a matter
is an alleged Notified Departure or alleged Compensation Event under the Trifraco
Contract and refuses to provide vouching for actual or potential Permttted
Varlations. On occasion, tie has turned to the contractual.Dispute Resolution
Proccdure in order 10 seek to inderstand the Infraco's position.

2.11 Underperformance Warning Notices

2.11.1 Due to the Infrdcd's mater:al breaches of contract, and the fnfraco's persistent
failure to réctify the breaches, the situation has become mtohrable and e has
been oblnged 1o issue Undcrperfonnancc Warmng Notices in accordance with the
terms of the Infraco Contract. As at the date of this Remediable Termination
Nofice, tie has issued an Underperformance Warning Notice in respect of fhe
Infraco carrying out seriously defective works oo Pringes Strect (issued on
9Auaust2010) and an Underperformance Watrning Notice in iespect of the
Infraco's failure. to deliver to tiea contractually compliant Programme (issued on

8 Septémber 2010),

CEC02084525_0007



tie Ltd

30/09/2010 14:23 DPAGE 7/18 NN

Strictly confidentlal &nd FOISA exemnpt

2.42

Remediable Termination Notices

2.12.1

2,12.2

tle hs been obliged to issie Remediable Temmination Noticos ih acoordance with
the teims ofthie Infrico Contradtin fesg‘e;t af the breaches by he Infraco listed at

atagiaphs 2.02.1.1 fo 2,12, 14 below. “The Infract had ofhsrwise alled 1o rectify
gfe reaéhes, desplte repeated requests from tie on each overa period of time, to
the extent that the Infracds breaches were ,%g&iv‘iduélly and cumulatively)
materigly and-adversely affecting the carrying ob

i t-and épmpleﬁdn of the Infraco
‘Works, it is a tacasire of the ssriotisness a§ 1o hiow e vieivs fliess bicaches and
the Infraco's persistent fatlite to respond to anil ‘engape on, in sy meaningful
way, the concbtiis and requests of e, 4s gliant and cotinferpart in a partnering
coniract, that these RemediaBle Termination Notices have had o be fssued.

2.12.1.1  Remedigble Termination Notice in respect of the installation of
seriougly  defective works on - Princes Street (issued on
9 Aupust 2010);

2.1212  Remediable Termination Notice in respest of inadequate and
incompetent superintendence for-the cairyingout of woiks of Princes
Street (issued on 9 August 2010);

2.12.1.3  Remediable Termination Notice in respect of the Infrace’s failure to
provide tie with access {0 an sxtranet and faikure fo provide tie with
information {issued'on 9 August 2018);

2.12.14  Remediable Tennination Notice4h respect of the Infraco’s failure to
deliver a contractually compliant Programme (issued on 16 August
2010); '

2.12.1.5 Remediable Tennination Notice in respeet of the Infraco entering
into zn agrecment with the SDS Previder, withoit fie's prior
approval, which contractualises an approdch fo #ie Changes (issued
on 1 September 2010);

2.42.1.6 Remediable Termination No'tlce in respect of the Infraco's ongoing
faflure to deliver'a fully integrated, assured design for the on-street
trackworks (issued on 8 Septeriiber 2610);

2.12.1.7  Remediable Termination Notice in respect of the Infraco's failure to
progiéss demolition wotks at Russgll Road (issued on
21 Septeiber 2610); and

2.12.1.8  Remediable Tenmination Notice in respect of the Infraco's persistent
breach of the tie Change mechanism (issued on 30 September 2010).

It is ackinowledged that, in resporise fo ihe Remediable Tennination Notices listed
at paragraphs 2.12.1.1, 2.12.1.2 and 2.12.1.3, the Infraco's position is that the
Remediable Terminafion Notices are not justified. Notwithstanding, the Infraco
submilied rectification plans in order o address the defaults included in 2:12.1.1
and 212,13 (by leiters dated 17 Septemiber2010, references:
25.1.201/KDR/6730 and 25.1.201/KDR/6732), ‘The ectification plan provided
by the Iifraco in respect of tlie Remedidble Tenmination Notice at 2.12.1.1 has
been rejected by tie. It does not contain the necgssary approvals from the
relevant Approval Bodiés (or address how to achieve these); does not address afl
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the defects present in materidls and workmanship; is nottechnically sound; and is
put forward without an integrated, assured and somplete design, relevant for the
rectification works, For these reasons, ﬂi{;&wﬁﬁcm_yg‘m plén isin itself a breach
of contract. The rectification plan provided by the Infraco fo respect of the
Romediable Terinination Notico at 2.42.1 3 is currently under review.

223 As it 4he date of fhis Remedisble Termination Notice, the Infraco bas not yet
stbmitted recification plans in. réspect of the Reimediable Termination Notices
listedt at paragraphs 2.12:1.2 and 212,14 to 2.12.1:8.

2.12.4 The rectification_plans for the Remediable Termination Notices at 2.12.12
(inddequate and incompetent superintendence on Piinces Streel) and 2.12.1.4
(failure to deliver a contractually compliant Programme) are both overdue,

2125 The Infraco’s conduct is contrary fo that of.a properly qualified and competent
professional confractor. A propetly qualified and competent professionat
contractor respecting partnering obligations and acting reasonably would have
taken sieps to resolve the defaults ‘without the need for the clientto issue notices

of potential fermjniation.
213  Disregard for the client's public acconntability and best value

2.13.1 Thc Infraco has dotonstrated aitd continucs fo demonstratc a total disrogard for
its commitments undet the Infraco Contrdct to assiét tié to secure best value in
respect of the carrying out of the Infraco Works and make arrangements to secure
continuous. improvement in-the way in which the Infraco Works are conducted
having regard to the Project Vision and a combination of economy, efficiency and
effectiveness, The Infraco has demonstrated and continues to demonstrate
disregard for ik obligations, specified throughout the Infraco Contract in respect
of mitigaling arid frinimising costs in the delivery of the Infraco Works, including
in respect of dctual or potential Pe'r‘ihittéq Variations and Compénsation Bvents.

2.13.2 The Inftaco has approached the tie Change mechanism and the Compensation
Events mevhanism with a course of conduct which demonstrates an exploitation
of the Infraco's rights 10 potentid! entitlement and which demonstrates an
approach 1o inflating cfatims made.

2.13.3 The Inffaco has repealedly refused 1o opsrate on an Open Bouk Basis in respegt
of actual .or potential Petmitted Variations and ‘has demonstrated little attempt to
seek to mitigate or minimise costs. Tlie Infraco has demonstrated a course of
condiict which seeks to maximise gain for the Infraco, without any fair and
regsonable consideration for its coftractual éommitments to tie, as a publicly
accositable body.

2.134 tie is awarc that the Infraco has entered into an agreemont with the SDS Provider,
without ‘tie's approval, in btegsh of contrdct. TheInfraco has refused to disclose
this 0 tie. tie belicves that tho agreement contractualises the Infraco's and the
SDS Provider’s Approach to design devélopment and complétion, delay in design
produttion and achial and potential Permitied Variations, in a 'manner which is
contraty 1o that sirticipated 4nd permitted under the Infraco Cpntract and which
varies the SDS Proyidet’s entitlerient to paymeént under the Infraco Contract and
the Infraco's entitlerment under the Notified Departtire mechanism in the Infraco
Contract, Such approach disgiiises the true statits and circumstances of the design
programme and design product and conceals the true picture from fie. The

CEC02084525_0009



tie Ltd

30708/2010 14:23 PAGE 98718 _

Strictly confidential and FOISA exempt

3.
3.1

3.2

2135

existeqce Hf this agreement is evidence ol 4 conjoined approach by the Infraco
andthe BDS Provider to abase contractual entitietnents which iay be available to
the Tnfraco and to hide this from €le.

The Infraco's conduct in respest of the public image and .tepitation of the
Edjtiburgh Tram Netwoik;.1i¢ and CEC s contraty fo that requjred by the fofraco
Contract” and the Infraco's contractudl ¢ommitmiont to in mutual vo-
opération with tie and not wilfiilly detract from. the image of tie, CEC and the
LEdinburgh Tram Pro_;ect The Infraco pc.mstontly cngagos with the media,
without the approval of tie, disclosing Confidential Information. The Infraco fias
engagod with the media on occasions, without the approval of tie,
misrepresenting information, which, as a result, discredifs tie drd the Edinb
Tram Project. This conduot seriously undermines fie's relationship with the
Infraco and js contrary to the conduct which should. be expected fmm a properly
qualxﬁed and competent professtonal contrictor expenenced in carlymg out
wotlks giid services ofa similar nature to the Infraco Works in connection with
prajects of & similar suope andl complexity and acting fau-[y and reasonably,

Matcerizl and Adveise Effect

The Inifraco’s breaches, individually and cumulatively; as an 6ngoing course efconduct have a
material and adverse:effect on the carrying out and completion of the Infraco Wor

The rhaterial and advérse effect.on the gamrying ot and complotion of tho Infraco Works,
caused by the Infraco's coursé of conductincludes: ba

3.2.1
322

3.23

324

3.25

3.2.6

3.2.7

3.2.8

28

the Infraco Works not being carricd out and completed in certain locations;

the Infraco Works being delayed and the absence of a meaningful end
contractually compliant Programme;

the existencé of defective works and works which are, or are capable of, creating
hazards;

works carricd having shorter asset fife Amn they ought to have had they been
properly carried out in accordance with the Infraco Contract;

works which have been carfied out do mot satisfy the necessary statutory
requirements;

works which have been carried out fall short of the contractual standards;

after over 28 months since confract signature, no completed, assured and
integrated design exists for the Edinburgh Tram Network, thereby making
completion of the Infraco Works impossible;

the production of an inefficient and/or incompetent design which delays wotks
commencetnent and comp!etxon and which impacts upon tie's rights to meet the

requisite statutory requirements;

intsrference with tie's rights as client in respect of the Infraco Works undei the
Infraco Contract and the systematic substantial inflation of claims for additional

costs;
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3.2.10 demyinig. tie the abilify 1o undepstarid and have wisibility in. relatjion o the
Deliverables necessary forthe cavrving oittand voniptetion of'the Infraco. Works;

3211 faiture fo mitigaté the impact of Pesmitred Variatians; and

3242 the crtation 'of ¢onsiderabls uncertainty regarding completion dites and out-turty
‘cOSt.

4. Rectification Plan

4.1 tieJuoks forward toreceipt GFa compreliensive rectification plan from the Infraco addrossing
this Infraco Dethinlt {a) withdn 30 Business Days of-the date of ihis Remediable. Termination

Nofice, -,

42 In order ‘to address the Infraco Default which has been ldentified in this Remediabie
Termination Notice, He wonld expect any such recrificstion plui to put forviard infer alia
comprehiensive propasals tor how the Jntraco will remedy the litfiruco Deliil sub)ed of this
Remetiable Jet.mwahon Nalice, by rectitying its course of conduel, demanstrating
comntitment fo ﬂxe Infraco Works and the opetatien of the [nftaco ¢iouiract, working in
nwtual co—opamnon with tie, confirming a willlngnsssto-resolve ditticultios wxmout the need
for thie issie of Reriediable Termination Noticas, responding reasonably and proactivsly to
the oufstanding Resmediable Termination Notices, gstting a vestractually eompliant
programiue far the carrying ot and completion of the lufraco Works, mc,ludmﬁethe delivery

of dit approved compliunt, inlegrafed; assuréd complete Desigh, réleasing the agreeprent
which the Infraco has entered inta with the SDS Piodidér and demonstrating’tha cammitment
tn comply with all contractual obligntions under the Infraca Contract 16 cariy out and

complete the Inftaco Warks.

8. Definitions

5.1 Unless the context otherwise requites, all defined 1gfms used in this Remediable Termination
Notice have.the same meaning as given ib the Infraco Contract.

|r

for and un behalf pof tie Limitea C

. ... Project Director

B yedynbia$e4.. Date
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APPENDIX A : INFRACO BREACHES
The Infruco's breaches of the Infraco Contract include:

1.

10.

il

12,

13,

14,

Is.

Clause 6.1 - failure to work in mutual co-opefation with tie to fulfil the agreed roles and
vesponsibilities;

Clause 6.1 - failure to apply expertise to carry out and complete the Infraco Wotks in
accordance with the Infraco Contract;

Clausc 6.2~ . failire to procure that each Infraco Party-works in accordance with the principles
set out in Clause 6.1 of the Infraco Contract and the inducement of the SDS Provider not to
comply with its duty of care;

Clanse 63.1 - failure to approach all Permitted Variations on a collaborative and Gpen Book
Basis;

Clause 6.3.2 - failure to use reasonable endeavours to avoid unnecessary complaints, disputes
and claims;

Clause 6.3.4 - faflure to not interfere with the rights of tie in performing its obligations under
the Infiraco Contract;

Clause6.3:6 - fatlurc o tako all reasonable steps to mannge, minimise and mitigate all posts;
Clause 7.1 - Railure 10 accept full responsibility for and m carcy out and complete the Infraco
Works fully and faithfully in.accordance with the Infraco Contract;

Clause 7.2 - failure to ¢nsure that, in carrying out and completin, dﬁ the Infraco Works, the
Infraco exercises a reasonable level of professional $kill, care and sgcneﬁ 10 be expected of

a pcroperly qualified and competent professivnal contractor uxpenem.ed n carrymg .out works
and services of & simjlar nature to the Infraco Worksﬁ;n connection with projects of a similar

scope and complexity;

Clause 7.3.1 - fajlure to carry out and completo the !r{fraco Works in accordance with and so
as to comply in alt vespects with thelnfraco Contract;

Cfause 7.3.2 - failure o carry out and complete the Infraco Works so as to enable the
Edinburgh Tram Network fo be designed, constructed, installed, tested and commissioned,
and theresfter operated and maintained;

Clause 7.3.3 - fajlure to carry out and complete the Infraco Works In accordance with the
Infraco's quahty ndnagement system and plans as developed in accordance with Clause 105
of the Infraco Contract;

Clause 7.3.4 - fatlure to carry outand completé the Infraco Works so asto ensuré compliance
with.the Employer's’Requirements;

Clause 7.3.10 - failure to carry out and complete the Infraco Works so as to ensure
compliance with é&ll applicable Law, Land Consents and Conseuts;

Clanse 7.3,12 - failure to carry out and completo the Infraco Works in accordance with all
applicable envitonmental regulations and requirements;

10
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16. Clause 7.3.13 - failure to camry out and complete the Infraco Works in accordance with Gaod
Industry Practice;

17 Clause 7.3.14 - failure to carry out the Infraco Works so a5 to ensure that the design of the
Bdinbirgh Tram Neélwork is buildable and nialntainable;

18. Clause 7.3,15 - failurs to camry out and complete the Infraco Worls so as to assist tie in
relation to praviding information fhat bést valie tas been secured in respéct of the carrying

out of the Infraco Works;

19.  Clause 7,3.16 - failute fo canry out and complete the Tifraco Worles so as not to ‘wilfolly
detract from the image and reputation of tie, CEC and the Edinbuzgh Tram Network;

20. Clause 7.5.1 - failire to uise reasonable éndeavours to ensure that, in canrying out the Infraco I
‘Works, the Infraco iaximises productivity by reference to Good Industry Practice; :

21. Clause 7.5.2 ~ failure o use reasonable endeavouts to ensure that, in carrying out the Infraco
Works, the Infraco miinimises disruption 6 the city of Edinbirgh;

22. Clause 7.5.3 - failure to use reasonable endeavours to cnsuro that, in catrying out the Infraco
Works, the infraco maintains safety;

23. Clause 7.5.4 - failure to use reasonablo cpdeavours fo ensure that, in catrying out the Infraco
Works, the Infraco safeguards officicacy in the obtaiﬂing\ of Consents;

A

24, Clause 7.5.5 - failure to usc rcasonablo endeavours fo ‘e‘nsn‘ire that, in carrying out the Infraco
Works, the Infraco minimiscs costs;

25, Clause 7.6 - fajlurc to keep itself fully informed about all matters relating to, or which might
havc a'boating on, the carcying out of the Infraco Works;,

26. Clause 7.18 - failuro to notify tic 6f Abortive Worké as Soon as reasonably practicable after
the Infraco becomes aware that any element of the Infraco Works is tikely to be Abottive
Works;

Clausc 8.1.6 - failure to ensure that safety assurances and the Case for Safety wilt be achieved

27.
at the issue of a Certificate of Sectional Completion;

28. Clapsc 8.3 - failure to carry outall of the systetn integration activities described in Schedule
Part 2 (Employer's Requirements),
29. Clause 8.5 - fajlure to ensure that all elements of design (which form part of the Infraco

Works) relative to the Edinburgh Tram Nenwosk are compatible with system integration and
tomake qualified personnel available to ensure system integtation throughout the Term;

30. Clause 9.4 - failure to incorporate provisions equivalent to those provided in Clauses 9.1 to
9.2 in every sub-contract in order to protect tie's and CEC's interests inall supplies, materials,

goods or equipment intended for the Infraco Works;

31. Clause 10.1 - failure to develop and finalise the Deliverables in accordance with the
Programme and the Infraco Cofitract;

11
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32,

33.

34,

35,

36.

37.

38.

39.

40.

41.

42.

Clause 10.2 - failure to submit Deliverables associated with any Permitted Variation 1o tie's
Representative for review pursuant to Schedule Part’ 14 (Review héced\m and Dosign

Manageent Plan};

Clause 10.4 - fiilure to establish and maintain an extranet which ¥e, any fie Parties and any
other party reasonably required by ne may access remotely by compiter (through an
appmpmta login/seourity regime) 1o view all Deliverablés inc?udxng ahy drewings coinprised
within the Deliverables and electronically store arid/or print copies ofsuch Deliverables;

Clause 10.5 - farhrc {0 ensure that the Programme sets out the mauner and tlmmg and each
phase of the development and produchon of the Déliverables and the order ia whith each
Deliverable is to be submitted for review in accordance with the Review Procedite and the

programme for uploading the Deliverables onto the extranet in accordince With Clanss 10.3;

Clause £0.9 - failure 10 ensure that the Déliverabiles fulfil the requirements of the Infraco
Contract and meet the needs of Approval Bodies;

Clause 10.10 - failure 16 provide tie with all Deliverables in accordance yyith the temms of the
Infraco Contract and, wheré no timescale for provision of such Deliveiibles is specified in the
Prograwmme, to provide such Deliverables to tic as soon as reasonably practlcablc,

Clause 10.16 - {failure to sstablish at the Sitc and/or clsewhere an office staffed duting all
normal business hours at which shall be l;y;t a complete, up-to-ate aind orderly docmnentaxy
record of the pecformarice of the Infrage Works, alf transactons entered into by the Infraco in
-relition ¢ zny potehtml or actual Permiited Varistions and inforsagfion -(including
transactional nformation) in relation to any claims for 4dditional costs or etpenses by the
Infraco (o tie arising in accordance with the terms of the Infraco Contract (including
Compensation Events) and to. permit tie, tie's Representative or their duly authorised
representatives {to the exient necessary to verify any claif made by the Iifraco under #ie
Infraco Contract) to inspect, and take copies of, the documents ket at ench office;

Clause 113 ~ fiiihure to procure that the 8DS PLOYldsl shall carry out and complete the SDS
Scrvicesin accordance with the SDS Agreement; '

Clause 114 - failure to carry out sll managemel(t activities in order to manage the
petfotrnance of the SDS Services;

Clause 11.5 - breach of abligation not to amend the SDS Agreement without the prior wiitten
approval of tie;

Clause 193 - failure to obtain all Design Stage Consents required for the performance and
completion of the Infraco Works;

Clause 223 - failure to give details of the associated estimated costs, and the extent of the
anticipated detay in-or interference with the canrying out of the Infraco Works, in respect of
advesse physical ¢oriditions, ground ¢onditiors, artificial obstatctions and/or Jand which is

contaminated, When giving notice to tie;

Clause 26.1 - faifure to provide all necessary superintendence during the construction .and
completxon of the Infraco Waorks, given by sufficient persons having adequate knowledge of
the operations to be carried out (including the methods and technigues required and the
hazards likely (o be encountered) for the satisfactory aid safe construstion of the Infraco

Works;
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a4, Clause 264 - failore of the Infraco’s Representative to titanage and co-ordinate the proviston
of the lrifraco Works by the Infraco (and any Suh:Contractor) anud the fategration of provision
of the lafraco Works with the tasks be'ing performéd y tie's internal team and Raise ‘with tie's
Representalivy in relation (o matlers acising in refation to the Infraco Works;

45. Clause 26.12 - &itlre to ensure that there are no changes to the Key Persopied without tie's
prior consént and that any Feplecerneht péfsons are of at ledst équivalent status ind ability to
the person whom they seplhde; ’
46.  Clause 27.1 - failure fo employ in and about the construction and completion of the Infraco
Works and in their superintendence .only persons who are-careful, skilled and experienced in
their several trades and csllings;
47. Clanse 27.2 - faflure to remové from the Infraco Works a person employed thereon of whom [
tie has requested the removal due to their incompetence or megligence in the performance of
their duties;

48.  Clause 282 - failure to gbtain tie's {br wiitten approval for a sub-contractor for performance
of a specific part of the Tnfraco Woatks; !

49. Clause 28.4 - failure to obtgin tie's approval to the form of sub-contract for any work which is
sutb-contracted to each ‘Sub-Contractor in advance of the sub-contract's execution;

50.  Clausg 28.7 - failure to procuré that every Key Sub-Contsector provides to tie a coliateral
warranty prior to the date of execution of the sub—conh‘agi.in favour of each of tie, CEC, EAL,

TBL and Network Rail;

51. Clause 30.3 - faifure to comply with all duties and obligatiohs under Law and requirements
having the force of law rclating to the health, sifety and conduct of construction or
maintenance operations;

52, Clause 322 - faflure to seek at alf times to minimite any nuisancs or inconivenience to or
interference with the business or operations of the owners, tehants or occupiers of the Site or
other premises upon or in the locality of the Sitq; to bus opérations and to the public
geherally;

53.  Clause 34.1 - failure to construct and complete the Infraco Works in strict accordance with tie
and tie's Representative's instructions on anymatter connected with the Infraco Works;

54. Clause 34.2 - faifure to catry out the Infraco Werks in the mode, manner and speed of
constiuction in accordance with the Infraco Contract;

55. Clause 41.1 - failure to comply with the Construetion Milestone regime in respect of the
Preliminaties claimed pursuant to Schieduile Pait § (Milestorie Payments);

56.  Clause 66.1 - failure to progress the Infraco Works with due expedition ‘and in a timely and
efficient manner without delay, {o achieve timeous completion of the Infraco Works and the
Infraco's otherobligations under the Infraco Contract in accordance with tho Programme;

57.  Clause 602 - failure to update the Programme in accordance with the requirements of
Schedule Part2 (Employer’s Requirements);

58, Clause 60.9 - failure to take reasopable steps to mitigate the effects of any delay to the
progress of the Jifraco Works;

13

CEC02084525_0015



