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59.

60,

61.

62,

63.

64.

65.

66.

a7

68.

69.

Claiise 65.2 - fajlure to giye tie notice within 20 Business Days after the Infraco becomies
aware of a Compensa#on Bvent which has gansed, or is filely to cayse, delay or adversely
affect the performarce of the Infraco Works or cause thie Infraco to incur a&aiﬁongl‘coms, of
the Infracd's claim for an extension of time and/or costs and relief and failure to give full
détails of the nature of the Compensation Event, the dateof ocourrence and its likely duration;
Clayso 65,2.2 ~ failuré to include When siotifying A Compensation Bvent ful) détails 6f the
extension of time and relief required andfor any costs clsithed, including (D the hfraco's
estimate of the likely effect of delay upon Programme or the adverse sffects on the

formance of its obligations under the Infraco Contract; (if) details of the costs er losses

per.
~which 2 not Indjirsét Losses; (i) mitigation measures adopted and wity msuccessful; and

(iv) any acceleratior or other maasiires Which the Infraco coild take tomiltigats the effects of
delay or non-performance ard, Where appficafyle, estimates of the costs thereot,

Clause 65.2.:2(s) and (b) - where the Compensation Event has a confinuing effect or the
Infraco 1s unable to determine whether the effect of the Compensation Event will actually
causge it not to be able to comply with'its obligations.under.the Infraco Contract, such that it is
not practicable for the Infraco to submit full deétails at thie time of notification, failure to
subinit a statement to that effect with reasons and interim written particutars snd faflure to
submit to tie update particnlars;

Clause 65.2.3 - failure to demonstrate to the reasonable satisfaction of fie that.(i) the Tufraco
and the Infraco Partiés could not reasonably have avoided the occurrence of 2 Compensation
Bveat or copsequences by steps which. theyy might reasonably be expectedto have taken; (if)
the Compensation Bvept is the direct cause of the sie‘ép;f, Tuabflity to perform andor the
additional costs; and (iii) the Infraco isusing reasonable éndeavours to perform its o’biigaﬁons
under the Infraco Contract;

Clause 65:10 - failure to inform tie atfhe earliest-opportunity if the bifraco Wrks are delayed
in circumstances other than those entithing the Infraco to 2 Competisation Bvent, and 1o give
tie an estimate of the likely effect upon the Programiite and to take acceleration measures (at
its own expense) as are necessacy to achieve the requitements ofthe Prograraine;

Clase 6511 - failure fo continue to casry out tl-;e Infraco Works notwithstanding the
accurrence of a Compensation Event;

Clause 73.1 - failure to, throughout the Term and to the extent consistent with its obligations
under the Infraco Contract, make arrangements to secure continuous improvement in the way
in which the Infraco Works are conducted having regard 1o the Project Vision and a
combination of economy, efficiency and effectiveness;

Clause 73.2 - failure to undertake such actions -as tie reasonably requests and prepare and
support and assist tie in preparing best valne performance plans and conducting best value
reviews in relation to the Infraco Works;

Clause 73.2.3 - faihire to comply with requaests for information, data or othet assistance made
by tie in pursuance of its best valne assessments;

Clause 75.2 - failure to comply with the sepresentation, warranty and undertaking ¢hat the

Infraco's provision of any Deliverables and the usc by fie of the Deliverables provided to it as
pait of the Infraco Works has not infringed and'shall not infringe.any third party’s Intellectual

Property Rights;

Clause 79.1.2 - failure to deal with Infraco Changes in accordance with Clause 813

CEC02084525_0016



tie Ltd 30/08/2010 14:23 PAGE 16/18 — .

Strictly confidential and FOISA exempt

Clause 80.3 - fatfure to complete and retirn Estimates fo tie within 18 Business Days of
receipt of a #e Notice of Change;

71, Clause 80,3 - where the Infraco considers {acting reesonably) thatthe Estimate required fs too
complex to be cothpleted ahd returmed to e within 18 gus'mess Days of recéipt of a He
Notite of Change, fallure to deliver to tie,within 5 Business Days of feceipt 0f a tie Notice of
Chunge, a request for 4 teasonable sxtended period of tiine for retntn of the Bstimate and to
aot reasonably in agresing such extended period;

Clause 80.4 - fajlure to deliver to tie within I8 Business Days {or stch longer reasonable
period as miay bé agreed) 6f receipt of the tié Notice of Change, Estimates which {o¢lude the
opinion of the Infrico 6 the matters fisted in Clanses 80.4.1 to 80.4.10;

70.

72,

73. Clause 80,4.8 - failure to deliver Estimates which include the opinion of the Infraco (acting
reasonably) on proposals to mitigate the impact of the proposed tis Change;

Clauise 80.7.1 - Failure t6 inchide in the Dstimate eviderice demonstrating that the Infraco has

74,
used all reasonable endeavours to minimise any increase in eosts and to maxiniise any
reduction of costs;

75. Clause 80,7.2 - fajlure to include in the Estimate eévidence demonstrating that the Infraco has
investigated how to wiitigate the irtipact of the tie Change;

76.  Clause80.7.4 - fatlure to includse in the Estimate evidence demonstrating that the proposed tie
Change will, where relevant, be implemented in the most-cost effective mannér;

77. Clausc 80.8 - where thc Infraco does not intend to usc its own resourcos fo imblcmont any
proposed fie Chatige, failure to comply with Good Industry Practice with the objective of
ensuring that it obtalns best yalue for money when procuting amy sub-contractor or
Deliverable required in refation to the proposed #ie Change;

78. Clause 80.17 - failure to updaté the Programme, Schedule Part 5 and other Deliverables as

soon as reasonably practicable (and in any evesit within 20 Business Days) of issue of a tie

Change Order; f

79. Clause 81.3 ~ failure to propose to tie any changes which would be Infraco Changes (whicti h
colild effect a saving of £20,000 or more);

80.  ‘Clause 101.1 - faiture to treat all Confidential Information belonging to tie as confidential and
safeguard it accordingly;
Clause 101.2 - failpre not to disclose any Confidential Information belonging to tie to other

81.
persons without tie's consént;

82. Clauvse 101.3 - fuilure to take all necessary precautions (o ensure. that all Coufidential
Information obtaiied from tie it connéction with the Infrgco Contract is tredtéd as
canfidentiaf and not disclosed (without prior approval) or used by any such staff; contractors,
agents, subcotitractors, consultants and professional advisors otherwise than for the purposes

of the Infraco Contract;
83. Clauso 101.14 « failure to obtain tie's prior written in respect of all press releascs;

84. Clause 102.2 - failuire to procure a non-exclusive pérpétual irrevocable royalty freé licence to
use Project IPR created by the Infraco Partiesin relation to the Infraco Works;

15
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85.

86.

87.

88.

89.

90.
a1.

92,

93.

94,

95.

96.

Clanse 104.2 - failure to make the records referred to in Clause 104.1 ofthe Infraca Contract
available for mspecticm byor on behalf of tigls Represenmuve. *tle, CEC, ‘tig's auditots or
CEC's auditprs tir any other third party sit all réasonable times during notnal working Houirs
on not less than one Business Day's notice;

Clause 104.3 ~ failure to provide o tie's Ropresentative, tie, and tiels auditors, ofher
inforinatiof, décumeitts, sécords And the fike in the possession of; or available fo, the Infraco
as reasonably requésted and failire to usé all teasonable endesvoirs to procure that the

Infraco Parlies provide such -information, daciiments, records and the like;

Clause 103.2 - Failurs of the Infraco to comply with the HSQE System and failure to develop
approptiate management plans so as fo ensure such compliance with the HSQE System;

Clause 1055 - failure to appoint an HSQE Manager a$ soon as reasonably practicable
following the Effective Date;

Ciause 118 - failure to act fairly and reasonably when giving any opinion and taking actions,
having regard to all the circumnistances;

Clause 119 - faiture to take all reasonable measures to mitigate loss which has occurred;

Sections 3.6.1 of Schedule Part 2 (Emiployer's Requirements) - feilure to achieve the
Dcliverables nccessary to enable the ETN to be constincted, tested and commissioned and
brought into commereial service and consistent with the requirements for the Case for Safety;

Section 3.6.1 of Schedule Part 2 (Employer’s Reqmremé'};ts) failure to epproach the design
services in a structured manner using a recognised 'V' life oycle model with regard to the
integration of désigh engineering, systems engineering and safety engineering activities;

Section 3.6.2 of Schedule Part 2 (Employer's Requirements) - failure to yundertake such
supplementary analysis that will atlow further development of the Case for Safety concurrent
with any design undertaken.to prove that the ETN is afceptably safe;

Section 17.2.6 of Schedule Part 2 (Employer's Requi Zemeni;) - failure to design and execute
the Infraco Works using safety management and procedures to deronstrate that the ETN is

safe 1o introduce into service as defined by the Safety Management System underthe Railway

and Other Guided Transport Systems {Safety) Regulations 2006, to develop the Case for
Safety to the satisfaction of the Conipetent Person and the Project Safety Certification

Committee; and to underiake all Infrato Works in accordance with tie's written safety
verification soheme requirethents; and

Section 1.1.3 of Schedule Part 3 (Code of Constructivn Practice) - failurs to implement and
camply with an "environmental management system" in accordance with 1SO 14001;

Section 3:4 of Schedule Part 3 (Code of Construction Practice) - failure 1o coniply with tie's
system for controlling access to undertake woiks activities arid failuré to obtain an approVed
permit to commence works from ti¢ for each Works Site and agreed scope of cénstruction

activities;
Section 3.4.4 of Schedule Part 3 (Code of Construction Practice) - failure fo identify on each

Permit to Conmimence Form the iiecessary ticences, third party approvals and notifications thut
have been obtained/granted to enable the works 10 be undertaken, together with the specific

‘contral measures that require to be implemeiited under the Infraco's safety management

system;
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Section 18.2.1 of Scheduls Past 3 (Code of Construction Prm#lcc) falluro to compile, agtco
with CEG amt publish a schedule of all bmldfngsor shructures that are located withit the ‘Site,
or which dfe located directfy afjatisit o Work Bifes, which inuy bo at sisk of pliysical damage
or damiage catised by vibmtion genaated during the infraco Works:

98.

99, Seetion 225 of Scheduls Pat 3 (Code of Construction Practice) - fatlurs 15 “develop,
implement andcomply with a stravegy for the control of invasive and afien spegies; and

100.  Parapraph 2.8.1 of Part C. ot Schedule Pait 14 (Design Réyiew Procedury) ~ failuie o provido
a Design Assurance Statement along with each design package.

Project Direetor
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Qui ref: 25.1.201IKDR/7420 Bitfinger Berger-Siemans~ CAF
Your ref: INF CORR 6318 Consortium
e o BSC Consortium Office

| ___Biifinger raer Civil %?;_l 9 Lochside Avenue

10 Noveriiber 2010 joxesont | 1 U NUV ZUI 6] Ediriburgh Park
) ) File Nurntier ) e Edmburgh

A __ KT gm 28DJ
tie limited Oisituton United Kingdom
CityPoint Phone:
gﬁ'&'lr-:gg:gﬁrket Terrace Fax  +44 (0) 131452 2890
EH12 5HD

For the attention of Stéven Bell — Project Tram Director

Dear Sirs

Edinburgh Tram Network Infraco
Infraco Contract: Alleged Remediable Termination Notice (Breaches evincing course of

conduct)

We refer to your letter dated 30 September 2010 (INF CORR 6318) which purports to enclose a
Remedlable Termination Notice (‘'the Notice') in rélation to gllegations that infraca Is in breach of
Clauses 7.1 and 7.2 of the hifraco Contract in a multitude of ways.

As at the date of writing you have sefved Remediable Termination Notices in respect of-anotier 9
matters. ‘None of these matters have been the subject of referrals to-dispute resolution. It appears
fo us that tie has abandoned the contractual mechanism For resolution of disputes. This rifay be
because every major issue of principle has been decided against tie in adjudication. However that
Is no justification for now abusmg thé tefmination provisions of the contract. Itis clear that tie is now
pursting a policy of serving a Remediable Termination Notice in respect of each and every
grievance it may have, regardiess of the slgmﬁcance of each grievance and its implications for the
Infraco Works — perhaps more evident than ever in the Notice enclosed with your letter dated
30 September 2010 (INF CORR 6318). Whilst we will respond to each Remediable Termination

Notice in turn, we object to tie's adoption of this policy.

We summarise our responseto the Notice as follows:

The Notice is defective and not in accordance with the Infraco Gontract and as such, does

1.
not constitute a valid Remediable Termination Notice in terms of Clause 90.1.2.

2. The Notice contains a series of unsubstantiated and general accusations which do not
identify any particular breach of Infraco’s obligations under the Infraco Contract.

3 You have made no effort to describe how these accusations can be said to materially and
adversely affect the carrying out and/or completion of the Infraco Works.

4, The Notice does not therefore identify an Infraco Default (a)

5. Your letter does not therefore constitute a valid Remediable Termination Notice.

Bifinger Berger Civi UK Limited Ragistered Office: 7400 Daresbury Park, Warrington, Cheshire, WA4 4BS Registersd in England & wéle.f. Company No 2418088
‘Siemens pic Registerad Office: Sit William Siamens Square F rimley Camberiey Surrey GU16 8Q0 Ragistered in England & Wales Company No; 727817
Construcsiones Y Auxikiar de Ferrocamdes S A Registered Offica Jose Maria lfurrioz 26, 20200 Beasain, Gipwzkoa. Regislered in Spain CIF A-20001020
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Any attempt to ferminate the Infraco Contréct on the basis of this alleged Natice will be
entirely without contractual basis.

This is further-explained as follows:
tie’s Purpoited Rerediablé Termination Notice of 30 September 2010 (INF CORR

1.
6318) is Defective

1.1 Clause 90.1.2 provides that:

“In the event that an Infraco Defaulf as stipuifated pursuant to Infraco Default (a), (1), (g) (to
the extent that the Underpérformance Warning Notices have been issued pursuant to
Clause 56.7.2) and () In' Schedule Part 1 occurs tie may give notice in writing to the Infraco
specifylng the nature of the Infraco Default which has eccuired.”

1.2 Your Notice purports to be a notification of Infraco Default (a)-defined as ‘a breach by the
Infraco of any of its obligations uhder this Agreement which materially and advmsaly
affects the camying out and/or completion of the Infraco Works'. Infraco Default (a) is thus
defined in the singular (‘a breach’) whioh can be readily understood to the extent that the
whole purpose of a Remediable Termination Notice under this Clause is to Inform the
Infraco of the nature of the alleged breach in sufficient detail to allow It to issue a

mearingful rectification plan.

1.3 Your Notice does not refer to a breach in the singular but instead makes allegations of
multiple breaches of contract which are to a imaterial extent, unspecified ‘and
unsubstantiated. As such, it is hot what was envisaged by the Infraco Contract and is not
in accordance with it. Given the sanctions which may arise from a Remedidble
Termination Notice, the Infrago Is entitled to know with some degree of precision, exaotly
what is being complained of in order that it may take steps to remedy this situation. Your
Notice fails to provide this degree of precision in relation to lndlv;dual breaches and is

accordingly defective for this reason.

14 Further, and as noted throughout this letter, your Notice contains allegations of the
occurrence of Infraco Defaults which are already the subject matter of Remediable
Terminatlon Notices issued by tie. We have noted below the particular allegations where
this is the case. Infraco has already issued rectification plans and/or responses to those
separate Remediable Termination Notices. Nolw'lthstandmg those responses, having
repeated these allegations in this Notice, tie could be in a position to terminate the Infraco
Contract on the basis of any response (including the perceived adequacy of any
rectification plan) fo the Notice, Irrespective of whether the partlcular allegation has
already been dealt with (and rectified). This is tlearly not what is anticipated by the Infraco
Contract and your Notice is accordingly defective to the extent that it deals with matters
which have already been the subject matter of Remediable Termination Notices.

In light of this, the Notice is defective and cannot result In tie being entitled to terminate

1.6
the Infraco Contract. Notwithstanding this and under résérvation of our primary position,
we have endeavoured in this letter to respond to the Notice in so far as possible.

2. No Breach of Contract

21 The Notice attached to your letter refers to breaches of Infraco's obligations under

Clauses 7.1 and 7.2 of the Infraco Contract. It then goes on at considerable length to
make many other allegations of breach of contract by Infraco, these allegations being
subjective, emotive and to a material extent, unspecified and unsubstantiated. This makes
providing a meaningful response to your letter exceptionally difficult.

Bifinger Berger Civl UK Limited Registered Office: 7400 Darestrary Park, Warrington, Ch hir ,WA44BS Registered in England & Wales Company No 2418086
Siemensplc Registered Office: Sir William Slemens Square Frimley Cambertey Sutrey GU16 BOD leeredn England & Wales Company No 727817
Construcziones Y Auxiliar de Ferrocarriies S.A. Registered Office Jose Maria |tumoz 26, 26200 Beasaln, Giptzkoa. Registared in Spain. CIF: A:20001020
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The Notice also detalls many alleged breaches which are already the subject of separate

Remediable Termination Notices which have béeh sgrit by tie and which we have éither

responded to or are in the course of fesponding to. We identify below, specific allegations
which we will not respond fo in this letter, having already responded tothem elseWhere.

2.2

23 Finally, ‘attached to the Notice at Appendix Ais a list ntitled ‘Inifraco Breaches’. Whilst this
purpoits o indentify a list of breaches of contréct by JnﬁaCo it would appear siniply to be
atist of many of the clauses in the Infraco Confract which place an oblvgaﬁon on Infraco to
do somethmg, with a statement that tnfraco’ has failed to ‘comply with that particular
obligation, As an example, item 15 alleges a failure to cary otit and complete the Infraco
Works in accordance with all applicable environfigntal Ffegulations and tequirements:
Whilst this is a serious allegation to make, no detail whatsoever Is provided as to- ffie
nature of such failure and the legislation Which you consider has been breached. As no
detail at all is given of the way in which it is alleged that we are in breach of the particiiar
clauses listed, we cannot provide an answer to these 100 upsubstantiated allegations.

For the avoidance of doubt, we reject that there has been any breach of Clauses 7.1
and/or 7.2.

25 General Comments

The entire tone of your lefter is demonstrative of the fundamental disagreement which
continues fo exist.bétween us on the interpretation and operation of the Infraco Confract.
Many of the dllegations that are made in respect of Infraco's 'ongoing delinquent and
obstructive behaviour reflect this' underlying and fundamental disagreement. For
_example, the statement is made at paragraph 2.5.2 of the Notice that-

2.4

26

"The Infraco will not continue with any works which are the subject of a tie Change or
Notified Departure prior to the issue of a tie Change Order or the referral of the relevant
Estimale (if there is one) to the Dispute-Resolution Process"

Your understanding of what constitutes a breach of ¢ontract in respect of Clause 80 is
based upon your interpretation of the requirements of that Clause. There have been a
seriés of adjudications which have addressed aspects of Clause 80 and the change
mechanism. On every point of prmciple. tie has been shown to have been wrong. Yetitis
clear from your Natice that you refuse to accept the decisions of the adjudicators. In
relation to this specific allegatlon, Lord Dervaird's decision of 7 August 2010 makes it clear
that Infraco s both required and entitled to refuse to éarry out Changes ptior to the issue
of a tie Chiange Order or referral of an Estimate to the Dispute Resolution Process.

2.7

As noted above, the very high level and general nature of the allegations contained within
the Notice, makes it very difficult for us to respond to them in any mearingful way. The
fact that tie has considered it necessary to make such a wide ranging and general attack
on Infraco's performance without specific and detailed allegations of matetial breach
béing made, is demonstrative of the fact that there is no material breach of contract on the
part of Infraco which would entitle lie to terminate the Infraco Contract. Rather, tie appears
determined to find any reason for determining the contract, whether that is justified or not.
This is clearly what has prompted the trawl through the Infraco Contract and the scatter

gun approach oantained within the Notice.

2.8

Note that we take extreme exception to the allegations of 'delinquency’. Please confirm by

29
return whether or not tie alleges criminality on the part of the Infraco.

bury Park, Wertington, Cheshire, WA4 48S Regisiared in England & Wales Company No: 2418068

Bilfinger Bergar Civil UK Limhted Registered Otfice: 7400 Dere
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3. Nattire of the infraco Default which has occurred

You make allegatiohs of an ongoing course.of condust which constitutes muitiple repeated
and hon retnedied breaches of infraco’s obligations under thé Infraco Contract without any
specific allegation being made. We cannot respond to such unspecific comments but deny
entirely that we are in breachof Clauses 7.1 or 7. 2 of the Infraco Contract.

3.2 Approach to the Infraco Works apd the Infraco Contract

3.3 We refer to our géneral eomments above regarding the lack of detail and very general
aliegahons made ‘against us. With regard to your allegations concerning Infraco's
adversarial and aggressive conduct, we would note that both parties are currently in a
difficult commercial situation and fundamentally disagree on a number of legal and
contractual matters. What tie views as a failure to work in mutual co-operation, arises
from Infraco’s refusal to agree with ti's every request and wnth tie's position on a range of
matters. This does not mean that Infraco is refusing to work in mutual co-operation,
Rather, Infraco is seeking to raintain its position commercially and contractually. Infraco
has to date been virdicated in adopting this stance .in all of the adjudications which have

dealt with matters of principle.
Please specify the facts which you consider Infraco has misrepresented and the ways in

3.4
whichInfraco-has changed its posttion throughout the course of the Infraco Contract. We
deny ever having deliberately mlsrep(esented facls. tie may wish to remind itself of its
actions and pleadings on thé Depot Acoess Bridge Dispute concerning the A8 Retaining
Wall and the £4.9m credit it sought in this regard.

3.5 Infraco operates as a properly funct:omng consortium comprised of individual commercial

entitles. It has regular management meetings and processes In place to ensure that it
functions at an ophmum level. We are therefore unclear as to how it can be said to be
"dysfunctional®, nor as to how the operation of Infraco as a consortium has had any impact
on the completion of the Infracd Works, its relations with tie or the reputation of the

Project.
3.6 Non delivery of the Infraco Works

Infraco has repeatedly produced programmes for tie's approval which reflect the current
status of the Project and which acknowledge the many substantial delays which have
occurred which are not of Infraco’s making, not least the delay of more than two years to
the preceding MUDFA works. tie refuses to-accept any of these programmes fof the
simple reason that it will not acknowledge any delay to the Project. We assume that this is
due to the financial and polmcal ramifications of acknowledging these delays. We are
currently therefore left with a situation where the Programme {Rev 1) is hopelessly out of
date and does not reflect the status of the Infraco Works. We also note in passing that
your analysis is based on the original Infraco Programme contained in Schedule Part 15

rather than the current Programme (Rev 1).

Tie has issued a number of Glause 61.1 instructions, purportedly in relation to the
"ihadequate speed of exeoution of the Infraco Works". As we have previously informed
you, none of these instructions are contractually valid as they unreasonably ignore the
vast amount of Change and Compensation Events which have occurred and which are
still to be concluded. These will inevitably éntitle Infraco to further extensions of time, not
least in relation to the substantial delays caused as a result of the delays to the MUDFA
works where tie has publicly acknowledged the criticality of these délays but has so far

3.7

Bilfinger Berger Civl UK Limiled Registerad Office: 7400 Daresbury Pask, Wartinglon, Cheshire, WA4 48S. Regislerad in Engtand &Wales Company No 2418088
Siemens plc Registered Office: Sir Witiam Slemens Squate Frimley Camberiey Surrey GU16 80D Registered in England & Wales Company No: 727817
Cansinucriones Y Awdliar de Ferpaanidas S.A. Regisierad Office Jose Maria Buwriaz 26, 20200 Beesdin, Gipuzkos, Registered in Spain. CIF: A-20001020
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failed to dward a single day's extensjon of time (albeit that the adjudication before Robert
Howie QC ori this matter found Infraco entitled to an extension of time in respect of part of

the Infraco Works).

3.8 Your assértion regarding infrac refusing to continue with works which arethe subject of a
Compensatlon Event is efroneous, Where Infraco has nofified of a:Campensation Event,
it has Gontinued With that work as the contract requires. Perhaps you are refering to ties
attempts to notify Infraco of a Compensation Event. Such notifications are invalid under

the Infraco Contract.
With regard to Motified Departures, we refer to our general comment above and to the
Decision of Lord Dervaird.

3.10 The Design has been late for many reasons as you. are well aware, not least to
accommodate the riéeds of tie and CEC. An assured, integratéd design solution for on-
street trackworks is not required at this stage but will of course be provided In line with the
Infraco Contract. A purported Remediable Termination Notice has been issued in relation
to this fatter point and having responded to that in detail, wa will not repeat our position
hereln but rather adopt the position taken in that separate response.

3.9

3.11 Poor design and defective installation

3.12  We refer to our letter dated 17 Septeimnber 2010 (25.1.201/KDR/6729). As noted above,
many of the matters you refer to are the .subject of separate Remediable Termination
Notices and rather than repeat our position herein, we adopt the position we have takeri in

those separate responses.

3.13 Your comments regarding the design and the Deliverabtes are denied and are in any
event, too vague and lacking in substance to permit a more detailed response. The

Design has been andl is being prepared in the appropriate manner by the designer
selected by tie. We believe your comments regarding non-compliance with the

Employer's Réquirements, poor quality and not fit for purpose to be utterly without
foundation and defamatory.

3.14 Lack of supervision

3.156 We refer to our letter dated 17 September 2010 (25.1. 201/KDR/6729). As noted above,
many of the matters you refer to are the subject of separate Remediable Termination
Notices and rather than repeat our position herein, we adopt the position we have taken in

those separate responses.

Infraco has sought to manage the SDS Provider in the way that it sees best and which wi
produce a completed design as swiftly as possible and in spite of the obstacles that
confinue to obstruct progress, such as the voluminous niumber of CEC comments. We
are not aware of any instances of an "ent/re!y inadequate design" having to be
redesigned. Please provide specific details in support of this aliegation. Any redesign
woark undertaken has normally stemmed from ‘supervening requirements or opportunities
for enhancement being identified through the various design review processes.

3.16

3.17 We believe that we do have a set of approved Key Subcontractors in place. The real
issug, and reasopn for the lack of collateral warranties, is tie's unreasonable position in
relation to approval of the various subcontracts (including its unreasonable position in
relation to the appropriate parties to the various subcontracts). Without those

subcontracts, there can of course be no collateral warrarities. tie is well aware that this
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matter is currently being dealt with under the Disputé Resolution Procedure. Again, Infraco
considefs that its position in this regard will shortly be vindicated by an adjudicator.

3.18  Disregaid for Gontractual mechanisms

The high level allegations contalned within this section are denied. Wé deny that we have
demonstrated a disregard for the application of and adherence fo the meghatiisms
contained in the Infraco Contract to manage the Infraco Contract arid the Infraco"Works.
TFhers are clear disputes between us on these matters. Where disputes on the application
of the Infrato Contract have been referred to an adjudicator {not least in relation to
Notified Departures and the Clause 80 mechanism), the decision on all issues of principle
has ‘been in Irifraco's favour. e refer again to the comments made abiove in retation to

Lord Dervaird's decision in particular.

Beyond that we would refer you tfo our letter dated 9 November 2010
(25.1.201/KDR/7390) in response to your Remediable Términation Notice on the

operation of Clause 80.

3.21 Infraco has sought to comply with the Glause 65 process at all times. We have never
réftised to submit Estimates or provide detalls regarding acceleratioh or mitigation where
required by Clause 65. We would note however that tie has been labouring under a
misapprehension in relation to our duties to accelerate and mitigate. We would refer you
t6 -the decision of Robert Howie QC pn the MUDFA Revision 8 delays in this regard (a
further example of tie refusing to acknowledge the outcome of an adjudication where the

result does not suit it).

tie's continued policy of exceeding the ambit of Clause 104 has been the subject of much
correspondence between us. Ifraco considers that it has already gone beyond its
obligations under Clause 104 to meet the needs of tie. This has included seeking to
provide irformation requested by tie even when such requests are seriously lacking in any
detall. As regards Clause 104 and the provision of an office under Clause 10.16, we
would refef youi to olir fetter dated 17 September 2010 (25.1.201/KDR/6732).

3.19

3.20

3.22

3.23 Your paragraph 2.8.6 is yet ancther example of the lack of detail contained within your
Notice. Infraco believes that it has complied with the requirements of Clause 28 and

would refer to our ¢onirients above in relation to approval of Subconitracts.

No detail whatsoever is provided in support of the alleged failure to comply with Schedule

3.24
Part.14. We dispute that the Design Review Procedure has been used inconsistently.

3.25 Performance of Contract

We refer to our general comments above regarding the lack of detail to be found in this

section and in Appendix A. By way of further example, item 79 alleges a breach of Clause g
81.3 - failure to propose any Infraco Changes. We are baffled as to how tie could ever

consider Infraco to have breached this discretionary provision. There is no positive

obligation on Infraco to seek-out and Indentify Infraco Changes.

3.26 In the absence of any detall at all-of the Wways in which Irifraco is said to be in breach of the
obligations listed in Appendix A, we cannot answer this section of the Notice.

3.27 Unwillingness to resolve difficulties or the Infraco's breaches

Infraco has gone to great lengths and expense to engage with tie to resolve the disputes

3.28
and differences which exist between the parties in relation to the corréct operation of the
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Infraco Contract, As the Infraco does not consider that it is in breach of contract in the
many ways alleged, it would be unlikely to refer these matters to dispute. ltis noleble that
rather than refer the matters alleged if the: Notlce fo dlSpute, tie has instead .adopted the
approach of detallmg these matters in a Remediable Termination Notice. We have made

comments-0n tie"s adoption of this tactic as noted above.

3.29 Paragraphs 2.40,2 and 2.10.3 suggest that, because Infraco refuses to agree With tie's
position on alf matters it has refused to engage and falled fo act in partnership with tie. At
the risk of repetition, & dispute exists between | nfraco and tie on the correct Iriterpretation
and operation of the Irifraco Confract. This is evident from the number of meétings and
sheer volume of oorrespondence betwsen us, as well as the many adjudications ‘which
have taken place in which Parties have sought a third party detérmination on these
important issues of principle. Infraco’s pdsition 'on all matters of principle has been found
to be correct in these adjudications. tie continues to refuse to acknowledge the result of

these adjudications but it cannot be said {and Infraco refutes) that it is not engaging with

tie in an attempt to resolve difficulties.

Your comments ragarding the partnering workshops are again incorrect. Infraco staff

3.30
members willingly attended and tock part in these sessions.

3.31 As regards Glause 104 we referto our comments above and our letter dated 12 October
2010 (25.1.201/KDR/6950).

3.32 Your allegations at paragraph 2.10.5 of the Natice in relation to approach to Estimates,

Notified Departures and Compensation Events, @re strongly refuted. There is no poticy of
grossly overvaluing Estimates or réfusing to provide reasons, information or vouching. Any
diffioulties caused have been the result of tie's refusal to (i) acknowledge that Notified
Departures and ‘Compensation Events have occurred (i) respond to and properly valie
Estimates submitted; and (fii) acknowledge and comply with the decisions of adjtdicators
on points of principle so far as tfiey relate to the treatment of Notified Departures and
Estimates. in adopting this approach, itis tie that Is in breach of its contractual obligation

to avoid unnecessary disputes.

3.33 Underperformance Warning Notices

As you are aware, we dispute the validity of the Underperformance Warning Notices
issued to date by tie, We refer to our letters dated 17 September 2010
(25.1:201/KDR/6733), 21 September 2010 (25.1,201/KDR/6772) and 25 October 2010

(ETN(BSC)TIE=T&ABC#052172).

3.34  Remediable Termination Notices

3.35 We see no pdint in responding to this section of your Notice. We are dealing separately
with all Remediable Termination Notices received from tie and-have responded to, or are
in the course of responding to, those separate notices. We refute the validity of all of those
Remediable Termination Notices and accordingly dispute that we are in breach of any
contractual obligation (such as it may exist) to ensure that they were not issued by tie.

3.36 Disregard for-client’s public accountability and best value

3.37  Infraco and tie clearly have different views of what Infraco is required to do in terms of
best valtie. This again has been the subject of much discussion between us. We believe

that we have complied with our contractual obligations in this regard.
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3.38

3.39

3.40

3.41

4.2

Chil

Again, the broad allegations contained within this section of your Notice are denled. We
fail to understand how Jnfraco can "exploit" its rights fo potential entitlement. tnfraco is
gither contractually entitled to a remedy or it is not. There Is no question of exploitation
aind such emotive language {together with the much repeated allegations of ‘delinquercy’)
is far from helpful. This type of statement suggests that tie simply cannot live with the

contract thatiit has entered into.

We trust that the wild speculation contained within paragraph 2.13.4 of your Notice (and
reflected in your associated Remedial Termination Notiée) has now been shown to have
been _ without basls ' (with reference to our lelter dated 12 October 2010

(25 201IKDR16950)

Again, tie appears to be confusing an obligation to mutually co-operate as a ‘unilateral
obligation on infraco to agree with tie on ali matters. |t seems as though the fact that
Infraco has adopted a different (blt we conslder correct) interpretation of the Infraco
Contract, and centinues fo maintain i%é position both contractually and commerclally, is
somehow taken by tie to be harming tie's public imzige and that of CEC. We réfute this.

Any negative publicity attached to the Praject and tie, Is of tie's own making.

Infraco has nhot engaged with the media and we do not accept that there has been any
breach of Clause 101 of the Infraco Contract, It is quite ingredible for tie to make such
accusations and to consider ihem to be capable of being mcluded in @ Remediable
Termination Notice, when it has no. proof of such events ever having taken place.
However, given tie's blatant dlsregard of its own obllgatlons in relation to confidentlallty,
including the actions of Its officer, David McKay, in the course of the last week, we
consider that Infraco is no longer bound by the terms of Clause 101 in any case (based on

the principle of mutuality of contractual obligations).

Material and Adverse Effect

No effort has been made to describe in any detail how the many accusations made in the
Notice can be said to materially and adversely affect the cairying out and/or completion of

the Infraco Works.

Given the very general accusations made in your letter, it is unsurprising that you are
unable to make any detailed assertion of the particular failures you aliege to be material,
and how these particular niatters materially and adverSely affect the tarrying out and/or
completion of the Infraco Works. Instead we are provided with the very general list of
'miaterial and adverse effects’ contained at paragraph 3.2 of the Notice and would

comment in brief in résponse to this as follows:
In what locatioris have the Infraco Works not been completed and how has this

materially and adversely affected the carrying out and/or completion of the
Infraco Works? in the absence of this information, this statement is so general

as to be completely meaningless.

4.21

The lnfraco"Works have been delayed for the reasons we have provided above.
You provide no link between the alleged breaches referred to and any delay to

the Infisco Works arid accordingly this statement is so general as to be
cornpletely imeaningless.

We take our cbligations in relation to Health and Safety very seriously. Please
specify which alleged defective works are creating a hazard and we will respond
to thase specific allegations. In the absence of this information, this statement is

so general as to be completely meaningless.

42,2

4.2.3
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424  You provide ho detail whatsoever of any alleged breach which has resulted in
the works having a shorter asset life than they ought to. In the absence of this
information, this statement is so general as to be completely meaningless.

in what locafions and in what respects have works been carried out which do not
satisfy the pecessary statistory requiréments? #n the absence of this information,
thig statement is so general as to be completely feaningless.

425

Which works which have been carried out fall short of the contréctual standards?
in the abserice pf this information, this statement is so. general as to be

campletely meaningless
Your allegations in relation to absence of a completed, assuféd and integrated
design have been dealt with above and in-our letter dated 26 October 2010

(ET N(BSC)TfE=T&ABC#O52171) We do not accept that the cariying out and
completion of the Infraco Works have begn mateiially and adversely affected by

this issue.

426

427

In ‘what respects has an ineffisient and/or incompetent design been produced
which has delayed works commencement and complétion and which impacts
upon tie's rights to meet the requisite statutory requirements? In the absence of
this information, this statementlis so general as to be completely meaningless.

4.2:8

429  Please specify the respects in which we have interfered with tie's rights as a
client in respect of the Infraco Works under the Infraco Contract. Please explain
which ‘claims for additional costs have been substantially inflated and how this
has had @ material and adverse effect on the carrying out and cormnpletion of the
Infraco Works. In the absence of thls information, this statement is 86 general as

to be completety meaningless.

4.210 In what way have we denied tie the ability to understand and have visibility in
refation to the Deliverables ngcessary for the carrying out and completion of the
Infraco Works? In the absence of this information, this statement is so general

as to be completely meaningless.

4.2.11  In what way have we failed to mitigate the impact of Permitted Variations and
how has this had a material and adverse effect on the c¢arrying out and
completion of the Infraco Works? In the absence of this information, this

statement is so general as to be ‘completely meaningless.

4,212 We cannot provide you with certainty regarding completion dates and out-tum
cost until you are prepared to acknowledge the full extent of your contractual
obligations. No detail is however provided on why uncertainty in relation to these
matters has had a material and adverse effect on the carrying out and
completion of the Infraco Works. In the absence of this information, this

statement is so general as to be completely meaningiess.

For the avoidance of any doubt, we dispute that there has been any breach of the Infraco

4.3 _
Contract by the Infraco which materially and adversely affects the carrying out and/or
completion of she Infraco Works.

5. No Infraco Default (a)

It follows from the preceding paragraphs that, in addition to the defective nature of the
Notice as outlined at paragraph -1 above, the circumstances you narrate in your Nptice do
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not meet.the definition of “Infraco Default (a)" in the Infraco Gontract Schedule Part 1,
contraryto your assertion.

Letter INF CORR 6318 is hot a valid Remediable Termination Notice

As no Infraco Default has occurfed, you have no right to serve any’ Rémediable
Termination Notice as you have purpcrted to do.

7. No right to Terminate

No grounds for termination van arise from this &lleged Notice.

8. Rectification Plan

Given that the Notice is defective for the reasons outlined at paragraph 1 above, and
given there has been no breach of Glauses 7.1 and/of 7.2, Infraco is of the opinion that it
need.take no steps to remedy the alleged breaches and for this reason, we shall not be
- submiitting a Rectification Plan. Even if Infraco had breached the many Clauses referred
to (whlch is denied) none of the alleged breaches harrated within your Notice are dealt
with in sufficient detail to -allow Infraco to even begin to asceriin how they might be
remedied. We will continue to enforce our contractual rights as we see fit, based on a

legitimate and sound interpretation of the Infraco Contract.

We remain committed to carrying out and completing the Infraco Works (including the
provision of ‘an approved compliant, integrated, assured complete Design) and to the
Infraco Contract generally, and will work in mutual cooperation with tie in an attempt to
resolve 2ll differences that exist. We would note however, that the latter exereise requires
both" parties to work together. tie may wish to consider this and reflect upon its own
course of conduct, including the tactic adopted in relation to the service of multiple
purported Remediable Termination Notices. We do not consider this course of action to be
conducive to resolving differences. We will however continue to respond appropriately to

such Notices.

We invité you to withdraw your purported Notice served with letter INF CORR 6318.

Yours faithfully,

oerder
Project Director
Bilfinger Berger Siemens CAF Consortium

cc: R. Walker
M. Flynn
A. Campos
M. Berrozpe
A. Urriza
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