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Ci�� 6�.� - µij�_re to gi,r� ti, � witllin 20 Bus�n:� � after th� �C:O �e90m� 
awar,., of a Com;pensatioii -�ve�t \yhloh_ has �64.\ ot is. h�ly to �- a.,.�y or �Y!'�O' 
.aftect t}le per(onnartQe pfth� lnfraco W�ks or cause tlie In�cp � ·mcut addft,io�,cbtts, of 
the Innaco's elaifl) for ·an ext�i� _flf \i�� �or �9$ �4. rel.i� �� :(� w give � 
aetai� of the :gat'ltrei:Q°f the Co�peps.alion:B�� the date i:>t ooourreoce and.its likely.duration; 

�=J!5ff �ta�� �i:}�!��$.:;:� �t=:t.,�l� 1;��:� 
estimate of the likely effect of delay upon P��qmi¢ �t the a�v�e b.ffects on the 
perf!'.>rrmmce of its ·-ol>ligations ·under th!' lnfnroo Contract; (ii) � (?f � costs 0r_ losses 

· �hich tre_11ot .Jri�J� .to�� 9�l �ori in� a� �i w�.��� :and 
{1v) itny acce1emt101t bt.other_m� � -"1e ltifpi� cou1'1 Qk:e.�1.'.iitfi� ihe effe9fs:of 
d_�J,ay or non-performati� ill)d, W�¢� Jt,pfi�bte, e-stimaJ� ·bf the ci>sts0thet�'f; 

Clo.use ?S.2.2(n) nnd (b) -. :whe� tµe G?�P�t!Q� �VC:� �- a ��um .ei'f� or t{,.e 
hifraco 1s unable to det,ermine whether the etf'ect of the Compensation :Event will actually 
cau�e ..it .n.?t. � -� 4ble 'tQ c�l.r. wJ.th: its .oblisaoons.--.underJhe lrifra�_.Contract, su<;b fh•t it is 
not .J>!�9ti�b1e .for tM lnfrt9.0 t'o in�l>mit fu11 d�tails � -the t.Qle ,0.f' notif;icati�, faiJure *o 
submii a $.ternent to that e�t: �<ith teaspns mid interim wrltten partic'tl11U's � fallu� to 
submit to tie update particulars; 

C-¥se 65.2.3 ." failure to demonstrate to the t�onable satisfadion of tie that-,(i) the .Tufraco 
and the Infraco Parties could not reasonably have avoided the occurrence .of a O:>�p�sation 
l:w�nt t>t �';':S(;q\l�� t>y.s�ps wlµqb.th�.Y tniJ,llt:r.�<>µ�:� ��-,°: havo �; (ii) 
tl)e -Qo"J:�p�n�OQ �y�.nt ,� � rt� #AU� �f ,jfi� J4y; . iaui� to. �.rfopn �'1/t,r · th¢ 
additio.l'lal cos�; an� (iii) the �fl:aep · is-uslng reasonabloiiicteavoursUJ perform its obljgations 
under the �c:o ·eo��� 

C�se ,s�! 0. - f!t,'irute to 'infor,m fie a:Ulie e�liest-�ppomunf:Y if the l.Jm:ac:o WDI:ks -� !fel�yed 
in cirQUmstances other than those entltiip� -the l'nfrac<> to '- C<ini�tiO!,'i Bv�nt, �d to give 
tie an .es�mate of the likely etfe.ct upon the Pi:ogtamnte and to lake _acc��ti.6rt 8'easures (at 
its own-expense} as are � to:acbieve tl,le :requii;Oml\'ill� Qftbe p('o�nn1e; 

. , 
Ctau.c;e 65:l t - failure fo continue · to carry out , Y.nfraco Works notwiih.�ding the 
accurren� of a C'.ompensation R,•en.t; 

Clallse 73. l - failure to, througboµt the '.reri}:\ an� to the ext�t conm,tent \\litl.t its ob.l!gations 
under the Infraco Contract, make arran_gemeAts to secure continuous ·improvement in the way 
in whloh the lnfraco Works are conducted havi�g regard to the Pr�ject Vision and a 
combination· of econpm�, efficiency an� efrectivene� 

Cfa,use 13.2 - f�lure to unde$:ke si19h ac?t.io.t1s -as tie reaS;Q:nably re.<3i1ests and pl'epare and 
support and assist lie ·in prepar�g besl -v�lue perfc;mrumce plans tl!ld con<l�c�ing b�st value 
reviews in relation to the Infraco ·Works; 

Clause 7�.2.3 - _faill_it� b;> comply w� �quests for information� data .or oth'* assis�ce ltlade 
l>y tie in pursu.��� qf i� best va.foo ��Dlc:mt$� 

Clause 75-.:l. - failure to comply with ·the representation, warranty and undertaking �t the 
lnfra�'s pi:ovision of any Deliverables and the· use .by -tie of the Deliverables provided to it as 
part ofr.he Infra.co Wo�. 1-las-not infringed and.shaU .not -iniimg;e.anythlrd parf.y's lntellectual 
Property Rigbtsi 

-Clause 79. 1..2 - failure to d�l with lnfra<:<> Changes in accordan<?8 with Claus� 81� 
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71, 
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74. 

75. 

76. 

77. 
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79. 

80. 

B l ,  

82. 

83. 

84. 

Clause? .80.'.3_ � failure to -�picte a.nd re�m •a.tQS to * within J$  Dus� Pays of 
re.ceip_t of i «� N.:o�e of Ch�Me; 

Cl�e ·a�.3 "whei:c �e tnfr�oo �ider:s (aetini rei:5onably)._t!'�t�� Bstin>ate �tea �s too 
oon,.pl�. to .� completed an� �med to tie 'Withni 18 Busmess Days ·Qf r�rpt. of ,a fie 
'Notice. ofChaQge; fal-lurt to deliv�,i: to ti� 'W�d:un � B�in� I>,ys pf ��t �£ a J.li: �9(:loo of 
(,!'qao�e> a �e.gu.µt fQr 11,.re��,na�I� 11��qq� �rlod of �e -f�r'i·�� _qf � :��e �d to 
aot reasonab1y Jn �gl'�e'i•lt s!,lch �xt��dea p�l'i9�; 

Clause 80 . .11 ,. railtu-e to deliver to tte wlthln fB· Business Days ;(-or �lich longer reas6na�le 
period � ·,ney ;�� igl'e.ed} of ieeef pt c,f �¢ �e N?li� af' CMnge, �,sti'.ma�es wi1iep J�c:ltid� ·the 
op'lnion .of the .frif'ra&, tin the ma#¢ts tistooJ� 01$µ� 80.-4.i :t� 80kl"O; 

Clause 8_014.8 - (a�ure t� deliyer _&ti��tes wl1lch incl11�c the op�nion of the lnfraco (acting 
reasonab1y) o.n proposals to mitigate the UQpact ·of "the proposed tie Change; 

Olat.jse 80.7. 1 - f�!Jt1r<ft6 �nolude fo the .�tii11ate evidence ·demon.�rig � tho Jn.fra� 'has 
used � �9nM>-le endeavours ·to minimise any incre�e iii eos� ana to m�i�� any 
reduction ofcosts; 

Clause 80.:7.2 - .failµrpjo include in the E.,ti�_te e.viden9e demQnstratitig that the lnfraco.has 
investigated how fo trtitigale f he ·lriipact ott'he tie �linge; 

C)ause-80.7.4 ,.. fatJure to :foc,lude in the Estimate evidence demonstralingihaHho proposed tie 
Change WilJ�. W1;l�e·re1ev_atif, be Implemented in the mos�',X>St effeclfve :mamiet; . . . _ 
Clause 80.8 � where the Infra.co docs not intend to use its own resources to implc:tpont any 
prqposed �e Cl1ang� tail�,re. t� comply �h Oo.od lndllstzy P�ctice with the o�je<:tive of 
ensuring that 'it obta:rn.s. best value (or mo11ey wh.en p.rocurlng any .sub-:contractor or 
Deliverable required in Yel_ation to t'ho J'l'Oposed fi� Chango; 

Clause 80.17 - failure to lip��te �e P.r9gramme, Schedule P�. S ·and �J4e� �liv�rables as 
soon as reasonably practicat;,le (and in t_t.ny event within 20 Business Days) of issue of a tie 
Chanie Order; { 

'Clause 81.3 '"' failure to prQpos.e to tie aQy changes whicft WQUld be Infraco Changes (Which 
could effect a -saving of i20,000 �r more); 

Claus� 101.1 - falture to .tre!lt all -Confidential loforrnaifon belonglngto tie as confidential and 
sates�rd it accord rngly; 

Clause 10  l_ .2 - faHµra ·.n.ot to disclose �y Qonfi�<;ntial Wormati<>*-_ .bolongirig to �e to other 
persons Without tie's conse,it; 

Clause IOI.3 .• failure to lake all nect:SSary prc::c;auuons to ensure. I.hat .aU Confidential 
Thfomat1on obtained from 1le in con.nectioti with th� lnf111co Contl'IJct is �ted as 
confidential And noi-.disclosed (wii:hout prior approval) or :used by JllY ·sqch staff; _cop�ctors, 
agenlli, sub'cotitract�r�> consultants and pr_ofessional advisors otherwise � for the ptttpos�s 
�f th.e :lnfr�co ·co.ntract; 

Clauso 101 .14 ..., f�lurc lo ob�airt tie'� prior written in respect of-all press rcloasos; 

.CJnµse l oi.2 - fl!Jtur� to procure n non-�xciusive perpetuill irrevocable royalty .free Jicen�e to 
use ·Project IPR created by the l.ilfraco i>art1e;is in r�lation to the Jnfraco Wor.lcs; 
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tl5. Claµse 1-04 .. 2 ,.  failu�-to f.1111ke:the �d$ refe� to .IQ.Claµs.o l04.1 oftbe.lnfraco,Contract 
aya.iJ.able i,.Qr ·tqij,��n .. Jlr_-qi: -o� . ��lf*f :6..�!s ��,���. !� �,.:�¢'$_ ,,��o� _9r 
Cf3C'� Wd�tp� �r.�y Q�er tl1iro � �t all -,eas9�l.e �m� tJm:�g llOgttaj 'f'Qridftg foµrs 
o.u not less than one Bushie!fS �y's I\Qti®; 

.86. C�lise JQ4.3 .. faih;tr() to .pfoylqf t<> tie's R�p�ai�o_ -tie, �d tleis itnd.i\Ors, other 
j�miatiqfi. d.oc�meiif$� l�iJJs llfjiJ tl)o Jike ht Jb� j)OSS�Ql1 of, .t)r aV$ilable to� �e .Infra� 
� teaSQilably �u�ted and falJu're to .Use alf t,1!'.$0.riab-i� ·erid¢avobrs to proct}(e that :the 
Jnfr�� Pwties.,ptovi<!� -$uch 0i�ftl.t:niati.ori,·.de.�iiµ,.en� �r& AAd �� ,nke; 

87. Clause 105..2 - f-ailure of the 1ntraco to romply with the ijSQE System ruid mllure to develop 
appropriate management plans so as to ensure such ceomptiance with the HSQB System; 

s·s. Cl.�use l 05.5_ - . falfqre to app�µit an HSQE M.a,nager 'aS so�m as reasonably practicable 
foDowmg the B:lfectiye Date; 

89. CJause 1-J 8 - fallur� .to act -fairly and reasonably wllcit giving any opinion and talcing actions, 
having regard t-0 all the circutttstailces; 

90. Clause 1 t 9 - fatlure to take "all reasonable measures to mitigate toss which h.as occurred; 

91. S�ctions 3.6.l of Schedule Pa.rt .2 (Empl�r'.s Requirements) - failure to achieve the 
DcUverablcs ��ary to enable the ETN to b.� 'consttu�ed, 1�� and C()�ssioned and 
brought "into commer:eia] service and consistent� �  requirements for the Case for Safef;y; 

'.. 
92. Section 3.6.1 of Schedule P.art 2 .(Employel''s Reguirenzints) ... failure to approach the design 

�ervices in a strucWred manner using a recognised 'V' life ..orc1e model with �gard to the 
Integration of desjgh engineedng, systems enghieo;�ring and safe� engmeerlng activities; 

93. Section 3.6.2 of Schedule Part 2 (Ef!JPloyer's Requirements) - failure to undertake such 
supplemenfary analysis :that wut allow -further development ,of tlte Case for Safety concurrent 
with any design un.clertaken.to prove that the ETN is a�ceptably safe; 

94. Section 17.2,6 of Schedule Part 2 (Ernploye"rs Reqzti,;ements) - failure to des� �d execute 
the Infraco Works using safety management a1><d procedures· to defi!.onstrate th!lt the ETN is 
.safe fo introduce into. service as defined by the S;tfety Management System undedhe Railway 
and Other Guided Transport Systems (Safety) l_legulations 2006, to develop the Case for 
Safety to the satisfaction of the Competent Person and tlle Project Safety Certification 
Committe�; and tc, ui1jferlake all lnfrileo Works in accordance with tie's \.\Titten safety 
verificatlon soheme requirements; and 

95. Section 1 .1 .3 of ScbeduJc Part 3 (Code ofConslrucliun Practlce) ,.. .(ai1un, to implement and 
comJ>ly with an "environmental ma.na,gement system" in accordance with ISO 1400 l;  

96. Sectic;>� 3;4 of.Schedule Part 3 (Code of Co11Str!Jplion. I'ractiae) - failure io conipiy with tie's 
system for controlling aoC!:'Ss to undertake works �ctivities and failure to obtain an approved 
pennit to commence works from tie for each VJorks Site and ilgreed scope of c6�ction 
activities; 

-97. Section 3.4_.4 ofSchedu1e Pa1i 3 (Code of<;onstructi<jn l'ractlce) � failure �o ·ide,ntify on eat:h 
Pemrlt to Cgrnnience Form the i1ecessarjr lice11czj, tbii:d party c!:PPCQV:als atid Jlolilicalions that 
have been o.b.tained/granted lo �nable the works :to �e underta�n, tqgether with the specific 
·control tn�t�res that require .to be implementec:! il.�der the h.tfraco's safety �anagement 
system; 

16 

CEC02084525_001 8  



tie Ltd 30/09i'2010 ;t:4 : 23 J>A(}E 18/18 
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9S. ,<::ectlon 1 8.�. I nf' Sclldau1o Pll,l'l: 3 (Coek tifC-<i�1>-z1clloi1 Pra�ic"d) ..: :ranurc> to compile, a.e,tc:o 
with .C"'...P..CS·ar1.d'pi;bl;.'ll1 .. a: �edule .,,, all b.ulldings-0r $lroofures fhltt. are Joeated .within tb'e ·Site. 
or v..rftieb are Inci\t�d direotly ·al'llaee.ri'C 'lo Work �Sites, wJilcli iml:, ho at 1isk ufjih.}'8i<ffli i.lainagc 
OT chlm1t,e� ceiliu:d by vibmti.tm gcnc:r&1.c!!I durh,g the infrneo Wtirk;: 

· · · · 

99-. S-eotion 22..S o( Scheid�ll) Pai-t 3 (Cade tJf c;t:,n.t,tt'-,�{in1 i'M.eiroo) - failure· � ·:devl!lop, 
i�p'lement and:eomply Wi.tl1 1\ sirategy fpr the c�Qtrol qf ipv,asiv.e �cJ .a.Hen. spe�� and 

100. Pi:u-01,·aph 2,8 .. 1 of P·n� C of$eh�nlo Part r,r (-l.>e.yf,rn.JU:yiew Ptcx;e2!,t11'-,!) - fai[Ui·c:-tt:1 prtjvido 
a Design Acsuranec Statement alon.s with eo¢h des:i�n package. 

,..,, - f J •, ' "" """' :r ... �-· .,J!'l·.,., .. n... • .,. 
... . . . .  ,.� ... · · · · � ·· ............... . .  , • .1.1.il� 

f 

. . . ·--· . •  --- · - . .  -- . •• _..c....;.._;.._ 

1 1.  

I '. 
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. ml BILFINGER !:RGER 

Our ref: 
Yout i:ef: 

?5.1.?.Gill<P.�7420 
INFCORR 6318 

1 o November 201 O 

tie limited 
CityPolnt 
6!i'H�ymarket Terrace 
Edinburgh 
EH12 5HD 

ti31e Sent 

SIE-MENS 

For the �ttention of Steven Bell - Project Tra,n Dir�ctor 

Dear.Sirs 

Sllflnger Berger-Sletne.ns- CAF 
Cpl'l$0i'!f uro 
SSC C�nso�um Office 
9 )..o�s�,.Avenue 
i¥d_"uil>u�h Park 
ll!dinburgh 
W-M9DJ 
United 'KinQdom 

Phone: ••••••• 
Fax: +44 (0) 131 452 2990 

�dlnburgh Tram Network lnfraco 
Jnfra�o C:ontract: Afieged Remediable Termination N9tice (firea(:hes e_vincing course of 
con(luct) 

We �ferto yc>Ur letter dated 30 September 201 0  (INf= COR;� 6.31fJ) which purports to ·enclose a 
Remediable Termin.ation Notice ('the Notice'.) In reHation to allegations .that lnfra90 ls In breach of 
C!at.1se� 7.1 �rid ·1.2 of the hifraco Contract in a multitude oh�y$. 

A� at fhE!! _<;fate �fWi�ng you ·have seived Remediable Termination Nqtlces fn respect of another 9 
rnatterll. ·Nqn� .of these matters have been the subject of refe�ls. to ·dispu�e rE;}solution. It appears 
to us th�t tie -has abandoned the contractual meoharilsm for resol1.1fion of disputes. This may ·be 
b.ecause every major issue of principle has been decl�ed aga!.nstti1;1 .iJJ ��judipatlon. However that 
fs n� ju$.tifi9ation for now abusing the tetml.na'tion provi.s!qns gf tne contra.ct. It 1s olear that tie Is now 
pursuing .a policy of serving a Remediable Termina_tiph Noli� in respect of .each and :every 
grievancE:! lf m�y hav�. regardless of the slgnifioan�e of each grievance and its impfications for the 
.Jnfraco Works - .Perhaps mote evident th,an ever in the No�ce enclosed with your letter dated 
30 September 2010 (INF CORR 631$). Whilst we will respo,nd to eaoh Remediable Termination 
Notice in tum, we object to tie's adoption qf this policy. 

We summarise our response to the Notice as follows: 

1 .  The Notice Is defective and not in  accordance '!Vith the lnfraco Contract and as such, does 
not constitute a valid Remediable Termination NotJce in terms·of Clause 90.1 .2. 

2. The Notice contains a ·series of unsub.suintiated an� genElral accusations which do not 
identify any particular breach of lnfraco's obligations under ·the ln.fraco Contract. 

3. You have made no effort to describe how these accusation.s can be said t9 materially and 
adversely affect the carrying out ahd/or completion of 1he lnfraco Works. 

4. "f�e Notice dpes not therefore Identify an lnfraco Defc!ult (a) 

5. Your letter doe� not therefore constitute a valid Reme.diable Termlnatiqn· Notice. 

Blllinger Berge, CM lJI( Umled Ragistl!red Olf ice: 7400 Daresbu,y Park. W8nington. Cheshire, WA4 4BS Regislerll(I in England & Wa� Company No 241 eoes 
·Siemens pie Reglslerad

° 
Olflc»: Sk Willillm SiemenS Square Fnmley Camb8lley Surray GU16 BOD Rlglstered in England & Wales Company No; 727817 

Con�rucciones V Auldlar de Ftfl'OCall'lles S.i!. Reglsteted Oftlce Josa MlWla lfllrrioz 26, 20200 Seasaltl, Gipuzkoa RegiJleted In Spain CIF A-20001020 
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6. Any attempt to terminate the tnfraco Contra�t on the basis of this alleged Notice will pe 
eotirely-Withol,.lt contractual basts. 

Tliis is .further ·e)iplalned as ·follows� 

1 .  tie's Purported Remediable. termjn.atfol'.l. Notic� of 30 s·eptember 2010 .(INF CORR 
6318) Is Defective 

1 .1  Cr.:juse 90.1 :2 :provides .that: 

"In. (he event that an lrifraoo Default as sllpula.ted pursuant·tp Jnfrao9 Default (a), {f), (g) (to 
th� f)XtfJnt that the Undetpetformance Warning Notices h.avt1 been issl(ed putsuant Jo 
Clause . 56. 7. 2) and {J) In· Schedule Part 1 occµrs tie mc1y give nptice In writing "to the Jnfraco 
speci(ylng the nature of the 1nfroco Default which ha.� ac.curre(J." 

1 . .2 Your Notice purports to pe a notification of lnfraco Default {a) .cfefinec! as ··a breach by the 
lnf�qo of any of its obligations tihder this Agreftment .which materiElllY Bfld adversely 
affects the carrying out and/or completion of the lnfraao Works'. lnfraco Default (a) ls tlit..is 
defined in the singular ('a breach'). whioh can !)e readi!Y ·1JnderstqocJ t9 the extent that .,the 
whole purpose of a Remediable Termination Notic� µnd�r this Clause is �o Inform the 
1.rifr?tco of the nature of the alleged breach In sufficient Qert.c!il tQ ailow It to -issue a 
meaningful rectificatioh plan. 

1 ,3 Your Notice d9es not refer to a breach in the singular but insteacf maJ<es allegations of 
multiple breaches of contract which ar,a to a tnate�af exte�lt un�pecified ·and 
�nsubstantiated. As such, .ft is hot What was envisaged by the lnfraco Col'ltract and Is not 
In aooo.rdancE:3 with It Given the sanctions which may arise frc,m a Re'mediabJe 
Termination Notic1;3, the lnfraoo .ls entitled to know With some degree of precision, exactly 
what rs being complained ofiri order that it may take steps to reme�y this situation. Your 
Notice fails to provide this degree of pre·cislori in telation to lrydividual breaches and is 
acoordil"!gly defective for this reason. 

1 A FurtJ:ier, an,d as noted �hroughout this Jetter, your NotiCl:l contains allegations of the 
ocpurrence ·of lnfraoo Defaults Which are already tt)e subject matter of Remediable 
Terminatlo_n Notices issued by tie. We have noted below the particular allegations where 
this Js the case. lrifraco has already issued rectificatio.n. plans and/pr responses to those 
separate Remediable Termination Notices. Notwithstanding th.ose -responses, having 
r�peated the�e allegations in this Notice, tie could b,e in a position .to terminate the lnfraco 
Contr�ot on tile basis of a ny response (including the perceived c!dequacy of any 
rectification pl�n) fo the Notice, Irrespective of whether the particular af/E3_g·ation has 
already been dealt w,ith (and rectified). This is clearly not what i$ anticip�ted by the Jnfraco 
Contract and your Notice is accordingly defective to the extent thaf it deals with matters 
which have already been the subject matter of Remediable Termi�ation Notices. 

1 .5 In light of this, the Notice is defective and cannot result In tie being entitled to terminate 
the lnf�co Contrc1ct. Notwithstanding this and under reservatic:m of pur pr1mary position, 
we have endeavoµred In this l�fter to respond to the Notice iii so far as possible .. 

2. No Breach of C�nti:aot 

2.1 The Notice attached to your lett13r refers to breaches of lnfraco's obligation·s under 
Clauses 7. 1 and 7.2 of the lnfraco Contract. It then goes .on at .con�iderable length to 
make rnany oth�r allegations of breach of contract by lnfraco, these allegations being 
subjecti\Je, emotive and to a material extent, unspecified and unsubstantiated. This makes 
providing a meaningful r�ponse to your letter exceptionally"difficult. 

Sillitlge, Berget OMI UK Umiled Regislered Office: 7<400 D� Par!(, Warrington, Chahlr�. WA4 4BS Regisletet! in England & Wales Company t,lo: 2418086 
Sieme".11 pie Reglsleted Office: st Willla,n Siemens Square Frimle)' <lamberley Sutrey GU16 800 Registered in England & Wales Company No 727817 
Contttucciones V Auxi1iat <Ill Fen:ocatrfles S.A. Regi$1ered Office �se Maria llUrlioZ 26. 20200 Beasaln, Gipuzkoa. Regislat8d In Span. CIF· M0001020 
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2.2 · "Th� Notic;e also details m�ny allege� breaches whrch are at,:eady the subject of separate 
f:iemedlal)I� Termlnatlon Notices Which have been s�nt by tje. and which we have either 
·�spqnded to or are lo the course of responding to. We lpentify bet�w) specific allegations 
which w� wm n,ot respond to in this letter, having alrea(Jy r�pontje� tq them ,elsewnere. 

2.3 Finally, ·a�ched to the �tfce at Appendix A .fs a list entitled ;!rifl'f;loo .Bteaohe�'; V\lhilst this 
pur:p9rts to Jndef!tify a Jist of'bre�ches of contract b,y Inlra¢o, it wpu� llppear §imply to b� 
a tist of man,y pf th.e .  Q1i:l\J.�es in· the ,lnfraco .Confraot Wtllch pfaC!:I ap 9�l19��on Ofl hifracb to 
do , sornetfJing, with a statement that lnfraco: has fall�'1 to ·QQr:nP.!Y wrth. that particular 
qbligatiori. As ... an ;�x�mp_te; )tern 15 allajes ·a .failure to ecitry .out .$,n# COrQPle.te'tfie lnfraco 
Wqrks . 111 accordance with al! applicable envirMm.�ntaf _iegtll�ior,s and requirements, 
Wijilst ·thi.s Is a serious a'll�gation to make, :no d!:!tai! whats��v�r ls provided as to· tlie 
nature of such failure and the legislation Which you C()t)si(,f�r h;;is been _breached. Ns .no 
d�tail at all .is giv�n of the Way in Which it is .alfeged ·that we are in . .  1:>reach of the particufar 
clauses list�d. we cannot provide an answer to these 10() unsuJ>stantia(ed allE;Qatlons, 

2A · Jtor the ?,1yoidance of doubt, we reject that there ha$ been any br�aoh of Clauses 7.1 
andlor 1.2. 

2.5 Gene�I C.om,nents 

2.6 the :l;l·ntite. tor)f;l. of yoµr letter is dem.onstrative of .the fundall'!�ntal di$8gref;lrnent which 
_cohtinu�s to exi�t .between us ·ori th� interpretation and operatioo of the tr:ifr�co :Ci:mtraat.. 
Many' of the s.llegaijons that are n:iade !ri respect ·of lnfr'acci's 'ongoing delinquent arid 
<>bsttuctive bat,avfoui' reflect this underlying and funda·mental disagreement For 

. example, the $latement is rnade at paragraph 2.5.2 of the Notfce that-

1'Th.e Jnfra()o i;vill not continue 1",'ifh any vvorks which are the suPject of a tfe _Chan,ge or 
Notified Depaiture prior to the Issue of a tie Change Order or the r�fertal of the relevant 
Estimate (if th�re /s one) to the Dispute Resolution Process" 

2. 7 You'r understandi�g· of what ponstitutes a bre�ch of con'tract in respect of Clause 80 is 
based upon your interpretatiori . of th!:} requirements of that Clause. There have i:!een a 
series of acfjUdicatipns Which h'c!ye addressed aspects of Clause 130 and the change 
mechanism. On every point pf principle, tl� has .b�en shown to have been wron,g. Yet ltis 
cfe.ar fron1 your Notice that you refuse to accept the .decisions of the adju9ic:ators. ln 
relation to this specinc allegatlon, Lorcl Dervaird's decision of 7 August 201 o makes it clear 
that lnfraco Is both requrred �nd enJltled to refuse to carry out Changes ptior to the Issue 
of a tie Cnaligt:l' Order or referral of ar:i !=stimate to the Dispute Resolution Process. 

2.8 As noted above, the very oig� level and. genera! nature of the .allegations contained within 
the Notice, makes it very difficult for us to respond to them ln l:lny meaningful way. The 
fact that tie has consicfered it necess�ry to make such a wide ranging and general attack 
on lnfraco's performance, without sp�clfic . and detailed allegations of m�tel'ial breach 
being made, is d�monstrative of the 'fact that there is no material breach ·of contract on tne 
part of fnfraco which would entitle tie to terminate the lnfraco Contract. Rather, tie appears 
dete·rm1ned to find any reason for determining the contract, whether that is justified or not. 
This Is clearly what has prompted the trawl through the lnfraco Contract ancl tl1e scatter 
gun ·approach oqntained within ttie Notice. 

2.9 Note that we take extreme exception to the r31Jegations 'Of 'delinquency'. Please confirm by 
return whether or not tie alleges cri_minality on the part of the Jnfraco. 
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3. Nature of the fnfraco befauJt which has o.ccurred 

3.1 You make a llegations ofan ongoing oour$e .of oondu9t Which -0onstitutes multiple repe�ted 
and non remedied breaches .of lnt(�ccls 'Obligations under the 'lnl'raoo Cqntrac;t wtth91,1� �ny 
speoific anegation being tnade. W� -oannot t�spond fo such unspecific comments l)ut deny 
entirely thaf

w
e ate lri brepch qfClaµses 7.1. or 7'.2 of the Jnfraco Contraot 

3,2 Approach to .the Jnfraco Work� �pd the lofra�o Contrac.t 

3.3 WfJ r�!er to oµr general oomrnents _above regarding the _ lack of detail and very genetal 
alf�.9ations m�de ·a.galnst i.Js. With re9arq to your al.legations concerning· )nfra�'s 
ady�arial and E:1ggtesslve conduct, we w.o.1.,1ld not� Ulat both ,parties .are· currenUy in a 
c(iffi01Jlt commercial ·situatiop aM h,nda.rnentally disagree on a number of 1$gal and 
contractual matters. What tie views as a fa.ilure to. worl< ii:i mutual oo-operation, ariseS, 
from ·1nfraco's refusal .to agree With. Jif3'$ ·�very req1,1e!5t .and wit_h ·tie's posmon. 011 a ral'lge of 
matters. This .do�s not mean tha.t ,lnf,:aco is refusing to work in · mutual _co-operation, 
Rather, infraco Is �eeking to m.aintain its posltiqn comnwrcially and contractijally. Jnfraco 
has to date been viridicaled in a�opting this stance .in all of the adjudications which ll�ve 
dealt With niatter.s of principle. 

3.4 Ple�se specify the facts which you.. con�ider tnfraco has .mlsr�pr'esented and the .wa,ys }n 
whioh lnfraco·has changl:)d Its posltiori throughouUhe cpurse of the lnfraoo Contracl We 
deny ever having deliberately . misrepresented fac�. tie may wish to remind lt�elf of Its 
acUons and pleadings ·on the.Depqt Acoess B�dge Dispu.te concerning :the A8 Retaining 
Wall and the £4.9m credit it sought In ·this r_egard. 

3.5 1-nfraco :pperates as ·a properly functioning consortium. COfTlprised of individual cotnmercial 
entitles. It has r�gular management meetings and proc�ses .in place to ensure. tt:iat it 
fUnotlons at an optimum level. We are ther�fore unclear as fo how it oan be said to be 
"dysf(!nctionalll, nor .as to how the operation of Jnfraco as a consortium has had any Impact 
.on the COfTlpletion of the tnfrac6 Works, its relations with tie or the reputation of the 
Project 

3.6 Non delivery pf the lnfraco Works 

Jnfraeo h�s repe,atedly produced programmes for tie's approval "Yhich reflect the cun:ent 
status of the project �nd whloh acknowledge the many substantial delays which have 
occurr.ed which �re not of lnfraco's making, not least the de1�y of more than two years to 
the preceding MlJP,FA works. tie refuses to · accept any _ of these .programmes for the 
simple rec1son that it will not acknowledge any delay to tn� Proj�ct We assume that tt:ils is 
due to the financial and .political ramifications of acknowtedging these delays. We are 
c.urrenUy therefore left with a situation where the Prog�mme (Rev 1) ls hopelessly out of 
d�te and does not reflect the status of the lnfraco Works. We also note In passing that 
your analysis Is bcised ori the original lnfraco Programme contained in Schedule Part 15 
�ther .than the current Programme (Rev 1 ) .  

3. 7 Tie has issuep a number of .Clause 61 .1  instructions, purportedly in relation to the 
lliila�equate ·speed of e.xeoution of the lnfraco Works". As we have previously informed 
y�u. none of the$e instructions are .contractually valid as they unreasonably Ignore the 
vast atnc:>unt of Change and Compensation Events which .have occurred and which are 
still to be. conclu.�ed. These will inevitably entitle lnfraco to further extensions of time, npt 
least In �elation to the substantial delays caused as a result .of the delays to the MUDFA 
works wh�re tie has publicly acknowledged the criticality of these delays but h:as so far 
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failed to ..award a single d�y·s ext�sJon of ttme (albeij that the adjudication before Rob�� 
Howie QC ori this m�ttet found lnfraco �J'!titled to an extension of time ln resp.�t of part of 
the lnftcieo Work$}. 

3.8 Your assertion regarding Jnfraco refusing t9 continue with works whloh areth.e subject of� 
Compensation i::ivent :is etrorieous, Whe(.e 'I ofi:aoo has n.otified of ·a ·-comp!:!Qsatjon ·Ev�l'!t, 
it ha.soontinuecl_with that wqfk as. the .. �n�ct requires. Perhaps you are refeoing·to tie's 
attempts to .notify lnfraco of a Gornpensaµon !=v�nt. Such notiflotltiohs are invalid .�.mder 
the tnfraco Contract 

3.9 With regard .to Notified Pepart"-lre�. we refE;ir to our general comments above and to the 
Decision of Lord Deniaird. 

3.10 The Design has been late for m�ny reasons as ypu . are well aware, _not l6!�S� to 
accommodate the ,needs of ti� and .CEC. An ass1,1red, Integrated design sol.ution 'for or1-
street trackworks is not requlr¢d at this stage but will of CO.Urse :be provided In line With 'the 
lnfraco contract. A purported R�mediaJ:>J$ Term'ir,afi,on Notice ,has been issul?d iri ret�tion 
to this fatter point and h�vlng respooded to that in detail, we will not repeat out position 
herein but rather adopt the position tak�n in that separate response. 

3. 1 1  Poor design and defective insta.llatlotl 

3.12 We refer to our letter dated 17 September 2010 (25.1 ,201.IKOR/$729). As noted above, 
l'!lany .of the matters you refer to are the .supject .of sepaf'1iite Remediable Termi11ation 
Notices and rather than repeat our position herein, we actopt the p0$ltion we have taken In 
th0$e separate responses. 

3.13 Your comments :regarding the design and th.a Deliverabtes are denied and are in any 
event, too vague and Jacking in substance to permit a n;ior� detailed response. The 
Design has been ancl is befng p(ep�red In tne app,ropria�e manner by the des1gner 
selected by tie. We believe your comments _regarding n<>n-:compliance wifl-! the 
Empl9yer's Requirements, poor q'l$1i°ty an.d not fit "for purpose to be utterly without 
foundation and defamatory. 

3. 14 Lack of $.Upervisfon 

3.15  We refer to our letter dated 17  September 2010  (25.1.201/KQR/6749). As noted above, 
m�ny of the matters y�u refer to are the subject of separate Remediable Termination 
�otlces and rather than repeat our positioti herein, we adopt the position we have taken In 
.th.�se.· separate r��ponses. 

3. 16 Jnfraco has sougbt to. manage the sbs Provlder in the way that it ·sees best and which will 
produce a completl?d design as swiftly as possible and in $pita of the obs�cles that 
eonfinue to obstruct progress, such as the voluminous number of b�c comments. We 
are not aware o"f any lnstar:ices · of an ''entirely inac!equ_t,te design" having to be 
redesigned. Please provide. $pecific details in support of this allegation. Any redesign 
wqrk Ul')dertaken has normally stemmed from ·supervening requirements or opportunities 
for enhancement being identified through the various design rev\ew processes. 

3. 17 We believe that we do tiave a set of apprbved Key Subcontractors in place. The real 
fssu�. and reason for the lack of collateral warranties, ,is tie1s unreasonable position in 
relation to approval of tl1e various · subcontracts (including its unreasonaQle position in 
relation to the appropriate parties to the vario.us subcontracts). Without those 
subcontracts, th�re can of course be no collateral warrahties. tie ·.is well aware that this 
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3.18 

3.19  

3.20 

3:21 

3.22 

3:23 

3.24 

3.25 

matter i$ currently -1:)elng dealt wlfl:l under the Dispute Resolution .Procedure. Again, fnfraco 
·considers th.at it$ position in :(his reg�rd wiD shortly be vindicated by an a�j1,1�ioa.(or, 

Dls.r�gai'd for c�11traptual ni�ct,�nl�ms 

The· high level '.SlJegations pon�11'.l'ed Within this section are denied. We deny tbat we pave 
demonstrated a . d)sregard fot the 1:!PPJiOation of and a�herence �o . th� ,meo�ani�ms 
contained in the. Jnfraco C-cmtrc;1ot to man�ge Jhe lnfraco Contract arid the lofraqo W�rks. 
There are· cJeat:dispi:,tes ,bem,e_en \:IS on )��se matters .. Where disputes pn tl;le .�ppJi�ti9n 
of ·the fn'fraco Cont)'.act h;:ive b�en .referrec;I to an adjudicator (not le�$t .J.n relati.on to 
Notified Oepartl!res aod lhi:l C_lr,lu�� 8() m,echarilsrri), the decisioh on all issues of principle 
has ·been Jn hifraco's favo.ur. We refer 1;1gain to the comments made above 'In relation to 
Lord Derva!rc:f's decisibl"! in particular. 

Beyond that we would �efer you J� ·our letter dated 9 November 2010 
(25.1 .201/KDR/7390) in response to your Remediable Termina'tion Nolie� on the 
operation of Cfau$e 80. 

tnfraco has sought to comp!)' With the Cla�se 65 proC$ss .at all times. We h�ve never 
·refused to submit E:stimatcls br provid� detarls regarding acceleration br mitigation where 
required by Clause 65. We woulc:f note . h�weyE:!r that tie has been labouring under a 
misapprehensioh in relation to our duties to accelerate and mitigate. We wo1.dd refer you 
to -the de61sion o.f Robert Howie QC p_n 'the M:(JDFA Revision a deiays in thi.s regard (a 
further example of tie refusing to acknowledge the outcome of an �djudica\ion where the 
resuft does not suit it). 

tie's continued policy of exceeding the .ambit c;if �lause 104 has been the supject pf much 
correspondence between qs. i·nfraG9 cqns{d�rs th�t it has already gone. �eyond !,ts 
obligations uncler Clause 104 to meet th.a needs .,of tie. Tots has inctuded s�eki!19 to 
proVide information requeste� by t!e even wh_en suQh requests .are seooµsly laoklng in any 
detail. As regards Clal!se 104 ao.d 'the provision of an office under Clause 1 0.16, we 
would refer -you to our fetter d�ted 17 Septery1ber 2010 (25. 1 .201/KDR/6732). 

Your paragraph 2.8.6 is yet arioth�r .example of the tack of detail contained within your 
Notice. lnfraco believes that it has complied with the requirements of Clause 28 anq 
would refer to our comments. ab.ove In relation to approval of Subcontra9ts. 

No c;letall whatsoever is provided In support of the al!�ged failure to comply with Sc�edule 
Part-14. W� dispute that the Design Review Procedure has been used inconsistently. 

P�rformance of Contract 

We refer to our general comments above regarding the Jae� of detail to be found in this 
section and in Appendix A By way of further example, item 7� alleges � breach of Clause 
81 .3 - failure to propose any lnfraoo Changes. We are baffled as to how tie could ever 
consider lnfraco to have breached thls discretionary prov,sjon. There Is no .positive 
obligation on lnfraco ·to seek -out and lndentify lnfraoo Changes. 

3.26 in fM absence of any detail at all ·of the ways In which lrtfraco.is said to .be in breach of the 
obligations listed In Appendix A, we cannot·answer this section of the 'Notice. 

3.27 Unwillingness to resolve difffculties or the lnfraco's breaches 

3.28 liifraco has gone to g�eat length� and expense to engage with tie to resolve the disputes 
and differences which exist between t�e parties ·In relation to the correct operation .of the 
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Jr.ifraco Contract As the Jnfraco does not consider that It is in breach of contract in the 
nian-yW?!Y.S aOetieP, It would be unlikely to refedhese ��tt�rs tc> 9ispute. ltis notable that 
talher than refer the matters alleged l_h the · NOtii;:e t<;, di$PUte, ti� ll?ls instead .edopted th� 
appre>acq of �etailing 'these n:1atte·I"$ io a Remediab)e Tenm.�*-,n Notice. We have ma4e 
comments-on t1e•s adoption of this tactio as noted above. 

3;29 Paragrc;1phs 2;1-0�2 and 2.10.3 suggest that, .beoause. 1ntra09 refuses to agree With tie's 
po�ltion 9n �ii r.natters, it has refused to ,aqgage and �lied .to �qt In. P?lrtn�rship With ti$. A.t 
th� (lsk of rep�ution, a disp·ute exists be�een Jnfl'.l;3.::0 a!'ld .ti(:! _cm ttie correct lriterpretatiqn 
anf,I operation of the lrifraco Contract This is ¢vlde(lt _frpm -�� 11um]Jer of meetings ;an.� 
�he�r .yqlume of correspondefice betWeen L!S, as well ps · the many adjudications · which 
hav� ta.�en place In which Parties have .sought _a 'thir� pa,lfy determination on th¢'lS*3 
important issues of principle. lnfraco.'s, position :c;,n a'II matters. of principle has b�n fQund 
to be correct in these· adjudications. tie :continues. fo refl,lse �o acknowledge · the result �f 
these adjudications but lt ·cannot. be. said {and )nfr�90 refut�s) that it is not engaging with 
tie in an attempt to resolve difficulties. 

3.30 Your comments regarding the _partnering workshops are again incorrect lnfraco staff 
members -willingly attended and took parfln these sessions. 

3.31 As -regar�s Clause 104 we refer-to -our comrnenJs above arid our letter dated 12 Oo(qber 
2010 (25. 1 .201/KDR/6950). 

3.32 You_r allegaflons ai paragraph 2.10.5 of ,the Notic� In rela�ion to appr�ach to Estimates, 
Notifi_ed O_epa.!1ures ;!.3nd Compensation Events, ·are strongly reMed. There _is no poticy of 
gro,ssly overvaluing Estimates or refusing· to provide rea�ons, .information or vouching. Any 
diffic;iulti�s ()aui:;ed have -been the result of tie'.s tefµsal to (I) ac:kn9wledge ·that Notified 
O�partur�s and _Compensation Events have ,®curred (ii) _ re�pond to and properly value 
E�timates supmitbad;- and · (lii) acknowledge and comply with th? deci_sions of adjl.idicator.s 
on _po!nts c;>f Pf!OCiple sp far as they relate to the treatment of Notified Departures and 
Estimates. 1n adopting this approach, it is tie that ls in breach of its contractual obligatjon 
to avoid unneqessary .disputes. 

3.33 Und�rperlotmance Warning Notices 

As you are ;;iWpre, we dispute the validity of the .Uriderpertormance Warning Notices 
issued to date _ by tie. We · refer to our letters dated 1 7  September 2010 
(25.1 ;201/KOR/�733), 21 :septem�er 201 0 (25;1 .201/KDR/Q772) and 25 bctober 2010  
(ETN(BSC)TIE=T&ABC#052172). 

3.34 Remediable Termination Notices 

3.35 We see no p6irit in responding to this section of your Notice. We are dealing separately 
with all Reme(:liable Termination Notices r�ceived from tie and ·have responded to, or are 
In the course of responding to, those ·separate notices, We refute the validity of all of those 
Remediable Termination Notices and ac_cordingly dfspute that we are in breach of any 
contractual obligation (such as It may exist) to ensure that they were not issued by tie. 

3.36 Disregard for·cl.ient's puJ:)ljc accountability and best value 

3.37 lnfraco and tie clearly have different views of w�at lnfraco Js required to do in terms of 
best value. This again has been the subject of much discussion between us. We pelieve 
that we have complied with our CQil�ctual obligations in this regard. 
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3.38 Agatn, the broad allegaUcms contained within this section of your Nollce ;,ire �enled. We 
fail to und,e�tand hQw Jnfraco can ''exploit" Its right� .to poJe.nti�I �nm,emerit lnfraco Is 
e'ither coJ1l(c'.lct1Jally Jmtiilecl -� a remedy or it Is not. . tll�re ·l.s np que�tiori of exploitation 
and sqch ¢mptlve, lgngua_ge {together with the much r�peated �ll�gaijQns (?f 1de.tinquericy') 
is �r fr()m �elpf.!JI. This type of �tatement sUg{Je$ts th.at til? simply ca.nnot ·;live with the 
�ontra9t thafit :has entered. frito. 

3.39 We trust that .the w)ld speculation contained within paragraph 2.13.4 .Qf your Notice (and 
refl�cteq_ .i.n yqur associated Remedial Termination Notice) J,as now l:>ee.n shown. to have 
be�n . )Vltl]pu,t bc1�ls · (with refe3rehce to oi.Jr l.elte.r d�t�d 12 Oc.tober 2010 
(25A ;201/J<D�t:l9.50). 

3.40 Again, tie appear.s to be �onfµsing an obligation to mutu�liy c.eroperate a.s a ·uni!ateral 
obllg,!!tion on f.nfr.�c.o to ·agree with tie on au matters. Jt �eems· -as Jh,ough il:le ·fact that 
Jn,fraco has .�<:lopted a different (but we c6nslder correc;:t) l(iterpr1ata�on c;>f �he lnfr'ac<> 
Contract, and oontinues to maintain ·;ts position both contractually .and GOl'!'ll.llerclally, is 
so_mehqw ta��n by tie Jo be harrotng tie's pi.lblit: lm�ige and that of Cl:C. We refute this. 
Any negative publicity attached to the Project and .tie, Is of tie's own making. 

3.41 l nftaco has _not eng�ge_d with the media and we do not �ccept that there nas been arty 
breach_ qf C_lause 191 Qf .ttle J11fraco Contract. 1-t Js quite ·incr�iple f<>r tie to make -such 
ac¢q�a.ijons an� :t9 cqnsider therri to be capable of being include9 in a Remediable 
Termln�tipn Notic�. wb�n Jt .has no. proof of sucn. event� ev�r . having .ta�en _place. 
However, given tie's bfa.tant disregard of its .own obligations in relation. to cpnfidentiality, 
including . the �c�ons of Its officer, David McKay, 'in th� COl!l'$9 pf ·tt1e last week, we 
considedhat ·1nfra90 is no longer bound by the terms of Clause 101 in any case (based on 
the principl� of-mutyality of contractual obligations). 

·4. Material aod Advers� Ef/ect 

4.1 No effort has peen made to desc�ibe in any detail how the many accu�afions macfe -in the 
Notice can be said to materially and adversely affect the catrylng out and/or completion of 
the hifraco Wor�. 

4.2 Given the very general accusations made In your letter, it Is unsurprising that -you are 
unable to make any detcitled as�ertion of -the particular failures ·you attege to pe material, 
and how these particular matters materially and adversely affect the carrying out and/or 
completion of the lnftaco Works. Instead we are 'provided with tt)e very general list of 
'material and adv�rse effects' e<;>ntalned at paragraph 3.2 of the Notice and would 
comment In -brief in response to this �s follows: 

4.2.-1 In what ·locations have 'the lnfraco Works not been completed and how has this 
materially and adversely affected the carrying out and/or completion of the 
lnfraco W6rks? In the abl>ence of this information. this statement Js s� general 
as to be completely m�ningl_ess. 

4�2.2 The lnfraco·worl<s -have been delayed for the reasons we have proVided above. 
You provide no link between the alleged brea�hes referred to and any delay to 
the lnft�oo Works arid accordingly · this statement is so general as to be 
oornpletefy :meaningless. 

4.2.3 We take our obligations _In relation to Health and Safety very seriously. Please 
specify which alleged defective works �re creating ? hazard and we will respon� 
to those specific allegations. _In the absence of this information, this statement is 
so general as to be completely meaningless. 
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4.2.4 You pro.vide no �f:}tail wt,iatsoevf!ir .of any alle9ed breach Wh�ch bas resulted tn 
t/Je works haying .a sh9�er asset life than they ought Jo. In ·the a���n.ee of ·this 
infc;>rm.atioo. tois �tatement ls so general as to be compt�tely 1neanir:1gtess, 

4.2:5 Jo what Joc;:ations and in what respects have works ·been oarrtei:I �ut_whiQh do not 
st;:1tlsfy'th� n.eces-sary stcitµt<;>ry requlr�ments? tn the 'absence of this information, 
thls st�tement Is so gen�ral ,as to be· completety l'l1E$ningtess. 

4.2.6 Which works Which have been carried 9ut fall short :oftne toi')�c:tuat st,andards? 
·in 'the al)senge ,of thls lntorm�ion. this 

. . sfatement ts so . gene:rat al? t9 be 
.cqmpletely m�anln�less. 

4.2.7 Your -�!legations in relation ·to absence of a completed, assured and ln'tegrate,d 
design .have 'been dealt With above an� In ·our letter dated 26 -0.ctober .2010 
(ETN(BSC)TfE:;T&ABC#()q�171). � do not accept that the �rfylng OIJ.t a11d 
co.mpletioh of the fnfracp Works have be�n materially and adversely affected l?Y 
this Issue .. 

4.2:8 In ·what respects .h� .�n ineffiOi�ri't and/or incompetent desi&;Jn b'�en produced 
w�lcti has d�layed work$ .com.m�_ncement and . completion and which Impacts 
upon tie's rights t<? me�t tt,e requis_ite �tatutory requirements? 1n the absence of 
this information, this s�t�mentls so :general as -to be completely meaningless. 

4.2.-9 Please specify the respects in· which we have iriterfered With tie's rights as a 
client in. Jespect of the lofraco Wori<s lcln�er the I nfraco Contract. Plea$e _explain 
Which 'Claims for additional t:osts haye been substantially inflated and hq\,\i this 
has had � material and ady�rse eff�ct on the carryl119 out and completion of the 
lnfraco Wo.rks. 'In the �bsence of �his information, this staterne.nt is ,so general as 
to be completely rneaning(e�. 

4.2.1 O fn what Way nav� we denied tie the abil!ty to µnderstand and 'have vislbifity in 
relation to the D�Hver:ables n�pessary for the carrying ot.it and com:pletion of the 
lnfraco Works? Jn the absE;inpe of this information, this statement is so general 
as to be completely meanlngl�ss . 

. 4.2. 1 1  In what way have we failei:J to mitlgat� r�e impact of Permitted Variatiom; and 
how has this had a material and adverse effect on the carrying out and 
completion of the lhfraco Works? In the _absence of this info'rmation, th.is 
statement is so general as to be ·compietely meaningl�ss. 

4.2. 12  We cannot provide you with certainty regard111g completion dates and out-him 
cost until you are prepared to acknowledge the full extent of .your contractual 
obtigations. No detail Is however provided on why uncertainty In relation to these 
matters has had a material and adverse effe�t OIJ the carrying out and 
completion of the lnfraco Works. In the absence of this information, this 
statement is so (Jenera! as to be completely mea.nlngiess. 

4.3 For the avoidance of any doubt, we dispute that there .has been any l:>reaoh of-the lnfraco 
C�tract by the lnfraco which materia.lly and �dvers�ly affects the �anying out and/or 
completion of the lnfraco Works. 

5. No lnf�co .Defaul.t (a) 

It follows from the preceding paragraphs that, in addition to the defective nature of the 
Notiqe as outlined at paragr_aph ·1 �bove, the circumstances you nar�te In your Nptice do 
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not .meet.:ihe definition of "lnfraqo Defc:lult (a)" in- the Jofraco Contract Schedule Part 1'. 
contrary·to your· assertion. 

6. LettedNF CORR 6318 is ilot a vaticJ Rell)ecll:��ie Te!ffl.i�atJQn Notice 

A.s no lnfraoo. Default has occurred, ·you ·tiav� nq right fo ��rve any· Remediable 
Termination Notice as you·nave purported to do. 

7. No right to T�rrnlnate 

No 9rounc;Js for terrJ'!ination :can arise from thls alleged Notice. 

8. Re.clifio�t,ioo PJan 

GiVen . thaJ th.a Notice ls defeotive fpr lhe reasons outlined ·at para.graph 1 abpve, ;md 
given there tias been no breach of Clauses 1.1 and/or 7.2, Infraco is of the opinion tl)at it 
need. take np ��Ps fo remec;ly the alleged ,bre@hes and for lhls reason. w.e �h�l! J)Ot be 

· submitting a R.e.ctffication Plan. Even if lnfraoo had breached the many Clauses r-ef�rred 
to .(Which is denied). 11�me of ·the alleged breaches .narrated within your Notice are dealt 
with in .sufficient �fetail to ·allow l nfraoo to even begln to asc�rtain how ,th�y might be 
remedied. We wlll continue to enforce our contractual rights as we see fit based on a 
legitim�te and sound interpretation of :the lnfraco -Conttact 

We remain. opmmitt�it to carrying out �nd .completing the lnfraco Works (including .the 
provision of ·ao approve.d compliant, integrate�. assured complete Desigr:i) and to the 
lnfra:co ConJrc'!ct .ge�.er.ally, and will wor:k In mutual ·cooperation w).th :tie in an attempt to 
resolve all differences that exist We would note however, .that the tatter exercise requires 
both· parties to work togefh.er. tie ·may wi�h to consider this �md r�flect upon its O'e\'n 
course of condµct including the ta�tfc adopted in relation to the se.rvicE! of mu•tipl_e 
purported R.emediable ten:nlnation Notice$. We do not con�lder this cour.se· of acti9n_ to be 
oonduciy� to resolving d!ffere11ces. We will however continue to respond appropriately to 
such Notices. 

We invite you to withdraw your purported Notice served with letter INF CORR 6318. 

Yours faithfully, 

oer . er 
Project Director 
Bil�nger Berger Siemens GAF Consortium 

cc: R. Walker 
M. Fiynn 
A Campos 
M. Berrozpe 
A. Urriza 
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