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tie Remediable Termination Notice in respect of Manage
Design at Gogarburn Retaining Walls W14C and W14D and
Responses thereto.
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FAQ Mr Martin Foerder Our Ref: INF. CORR 6422
Bilfinger Berger ~ Siefhens — CAF Consoitium ,

9 Lochside Avenue A ; Date: 12 October 2010
Edinburgh Park

Edinburgh

EH12 aDJ

Dear Sirs,

INFRACO CONTRACT: REMEDIABLE TERMINATION NOTICE
INFRACO DEFAULT (a): FAILURE TO MANAGE DESIGN AT GOGARBURN RETAINING

WALL W14C AND W14D

Enclosed is 2 Remediable Termination Notice in respect of Infraco Default uinder the Infraco
Contract..

We look forward to receiving your rectification pian within 80 Business Days of the date of this
Remediable Termination Notice.

Yours faithfully,

StevenBell ‘
Project Director Edinburgh Trams

Citypoint Offices, 65 Haymarket Terrace; Edinburgh, EHI2 5HD

Tel: +44 (0) Erail: info@ediriburghtrams.com Fax: +44 (0) 13 623 8601  Web: www.edinburghtrams.com
Lo - , S s BT . Direct dial: NG
Registered in Scotland No: 230949 at City Chambers. High Striet, Edinburgh, EH) [Y). Edinburgh Trars Is 2 operating fame i tie Ltd. e-mail-steven bell@tieltd.uk

‘web: www.tie.ltd.uk
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REMEDIABLE TERMINATION NOTICE

INFRACO DEFAULT (2):: FAILURE TO MANAGE DESIGN AT GOGARBURN
RETAINING WALL W14C AND W14D

1 Infraco Default (a)

1.1 The Infraco has breached its obligations under clause 7.1 of the Infraco Contract to carry out
and complete the Infraco Works fully and faithfully in accordance with the Infraco Contract.

1.2 'The Infraco has breached its obligations under clause 7.2 of the Infraco Contract to ensure
that, in carrying-out and completing the Infraco Works, the Infraco exercises a reasonable
level of professional skill, care and diligence to be expected of a properly qualified and
competent professional contractor experienced in carrying out works and services of a similar
nature to the Infraco Works in connection with projects of a similar scope and complexity. f")

13 The Infraco has breached its obligations under clause 11.3 of the Infraco Contract to procure
that the SDS Provider carries out and completes the SDS Services in accordance with the SDS

Agreement

14 The Infraco has breached its obligations under clause 11.4 of the Infraco Contract to carry out
all management activities in order to manage the performance of the SDS Services.

1.5 Individually and cumulatively, these breaches matenally and adversely affect the carrying out
and completion of the ]nfraco Works. :

1.6 This is an Infraco Default (a) under the Infraco Contract.
2. Nature of Infraco Default which requires to be rectified
21 As at the date of this Remediable Termination Notice:

2.1.1 the Infraco has not completed the,DeSIgn for the Gogarburn Retaining Walls
W14C and W14D; Q

2.1.2 the Infraco has not obtained the approval of Edinburgh Airport Limited ("EAL")
for the Design of Gogarburn Retaining Walls W14C and W14D in accordance
with its obligations under the Infraco Contract (including Schedule Part 44 (EAL
Works));

2.13 the Infraco is now camying out a redesign of the Gogarbumn Retaining Walls
W14C and W14D (despite it being significantly after the date of programmed
completion); and

2.14 the Infraco has notified tie of an Infraco Notice of tie Change ("INTC") in
respect of Gogarburn Retaining Walls W14C and W14D (INTC 155c, forming
part of INTC 155 notified on 16 October 2008 and subsequently split into three)
and has not withdrawn the INTC as there is no Design.

2.2 The Design of Gogarburn Retaining Walls W14C and W14D should have been completed by
the programmed date of completion of 8 October 2008.
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23  .The Infraco confirmed on 28 January 2009 (letter reference: 25.1.201/IL/1360) that the IFC
Drawings for the Gogarburn Retaining Walls had not yet been issued by the SDS Provider.

24 The SDS Provider issued Drang Numbers ULE90130-87-RTW-00030 to 00047 as “Issued
for Construction” on 27 February 2009.

25 The Infraco submitted, under "cover of letter dated 29 May 2009 (reference:
25.1.201/SN/2764), the Reviewable EAL Works Data to tie on for onward transfer to EAL.
tie sent this under cover of letter dated 5 June 2009 (reference: INF CORR 1602/MB) which
interalia objected to an increased risk of flooding . EAL issued an objection dated 30 June
2009, which was forwarded to the Infraco by tie by letter dated 2 July 2009 (reference: INF
CORR .1718/MB). The objection raised by EAL on the flooding, as at the date of this
Remediable Termination Notice, has not been resolved or withdrawn.

2.6 By letter 'dated 21 January 2010 (reference: 25.1.201/0H/4446), the Infraco confirmed that
walls W14C and W14D were currently undergoing redesign and that a revised Estimate for
these walls would be forwarded at the earliest opportunity.

2.7 As at the date of this Remediable Termination Notice, tie has not received an updated
Estimate from the Infraco, nor has INTC 155¢ been withdrawn. tie has unot received any
further formally amended design from the Infraco pursuant to the Infraco Contract in respect
of the redesign of walls W14C and W14D,

2.8 The Design of Gogarburn Retaining Walls W14C and W14D should have been completed by
the programmed date of completion of 8 October 2008. A properly qualified and competent
professional contractor, exercising a reasonable level of professional skill, care and diligence,
would have completed the Design of Gogarburn Retaining Walls W14C and W14D s6oner
than two years after the programmed date of complétion. ‘

29 EAL's approval (in accordance with the Infraco Contract) for the Design should have been
sought prior to the programmed date for completion of 8 October 2008. A properly qualified
and competent professional contractor exercising a reasonable level of professional skill, care
and diligence would have sought and taken the necessary steps to obtain the necessary

approvals.

2.10  The Infraco has never offered any explanation f(gr failing to request EAL's approval prior to 8
October 2008 (the programmed date for completion). The Infraco has not explained why the
Design for Gogarburn Retaining Walls W14C and W14D is still incomplete.

2.11  The Infraco's failure to complete the design for the Gogarburn Retaining Walls W14C and
W14D and failure to obtain the approval of EAL, to the extent that the Infraco requires to
carry out a redesign of W14C and W14D, after more than 28 months from the date of entering
into the Infraco Contract, and two years from the programmed date for completion for the
Design of these works, is a manifestation of the Infraco's failure to observe its obligations
under the Infraco Contract, in particular to manage the performance of the SDS Services.

2.12  As a result of the Infraco's failures in respect of the Design, the Infraco has failed to
commence the works to construct the Gogarburn Retaining Walls W14C and W14D within
Section 7 of the Infraco Works. The works to construct walls W14C and W 14D are required
to allow the completion of the Edinburgh Tram Project up to the end of section 7, including
the construction of the Airport tram stop. The works ate critical to the substantial completion
of Section B of the Infraco Works.
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2.13  Ttis matter of fact that, the lack of progress ofthe works to construct the Gogarburn Retaining
Walls W14C and W14D has a significant material and adverse impact on the construction of
Section 7, which in turn has a sngmﬁcant material and adverse impact on the completion of
" Section B. It is impossible to commission the Edinburgh Tram Network without these works
being carried out and completed.

2.14  Individually and cumulatively, the Infraco's breaches have a material and adverse effect on
the carrying out and completion of the Infraco Works.

3. Rectification Plan

3.1 tie Jooks forward to receipt of a comprehensive rectification plan from the Infraco addressing
this Infraco Default (a) within 30 Business Days of the date of this Remediable Termination

Notice.

32 tie would expect a comprehensive rectification plan to inclhide proposals by the Infraco as to
how it will ensure the 'delivery of a contractually compliant Design for Gogarburn Retaining ‘ (’)
Walls W14C and W14D, which is approved by EAL in accordance with the obligations under Ukt
the Infraco Contract and delivered within an acceptable programme. A comprehensive
rectification plan would also cover measures to ensure the’ progress of these works and to
" ‘enable the completion of Section 7, and in turn Section B of the Infraco Works. A
comprehensive rectification plan should also address outstanding INTC 155¢ and confirm that

it.is withdrawn.
for and on behalf of tie Limited
sessaresmresansesanasessnes Project Director

coeesnsnasnncesnensnseesesss DAte ,
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Our ref: 25.1.201/KDR/7500 Bitfinder Berger—Siemens—~ CAF

Your ref: INF CORR 6422 Coisorfivm

22 November 2010 s T e Bsros T T— gfg:;g:"ggﬁw
?%mm P A Ly Edintburgh Park

tie limited P i s S

CityPoint jo==0 1 1 Urited Kingdom

65 Haymarket Terrace DNt |

Edinburgh Phone: N

EH12 6HD Fax:  #34(0)131 4522980

For the attention of Steven Bell— Project Tram Director

Dear Sirs

Edinburgh Tram Network Infraco
Infraco Contract: Alleged Remediable Terminat:on Notice
Infraco Default (a): Failure to Manage Design at Gogarburn Retaining Wall W14C and W14D

We refer to your letter dated 12 October 2010 (INF CORR 86422) which purports to enclose a
Remediable Termjnation, Notice (‘the Notice').

For the avoidance of doubt this letter does not nor is itintended to constitute a rectification plan.

As at the date of writing you have served Remediable Termination Notices in respect of another 9
matters. None of these matters have been the subject of referrals to dispute resolution. It appears
to us that tie has abandoned the contractual mechanism for resolution of disputes. This may be
because every major issue of principle has been decided against tie in adjudlcatlon However that
is no justification for now abusing the termination provisions of the contract. it is olear that tie is now
pursuing a policy of serving a Remiediable Termination Notice in respect of all each and every
grievance it may have, regardless of the significance of ©ach grievance and its implications for the
Infraco Works. Whilst we wiil respond to each Remediable Termination Notice in turn, we object to

tie's adoption of this policy.

1. Thé Notice does not identify matters which constitute a breach or breaches of coritract by
Infraco.
2. Insofar as there is a delay in completion of the Design for the Gogarburn Retaining Walls

W14C and W14D, it is accepted that this delay could materially and adversely affect the
carrying out andlor completion of the Infraco Works as a whole. However, the deldy in
relation to this matter rests firmly with tie and not Infraco and accordingly, cannot found
the basis for any entitlement to terminate the Infraco Contract. The Notice does not

therefore identify-matters which constitute an Infraco Default (a):

The Notice does not, therefare, constitute a valid Remediable Termination Notice. In
addition the Infraco cannot remedy the circumstances affecting the completion of the
design for the Gogarburn Walls W14C and W14D given that CEC Approval of the design
and obtaining the agreement of Edinburgh Airport Limited (‘EAL') is dependent upon tie
issuing instructions in relation to outstanding design changes and, signifi icantly, closing out
the flood risk issue with EAL and New Ingliston Limited (NIL). Accordingly, any delay to

progress is currently as-a direct result of tie's inaction.

Bilfinger Bergar Civd UK Limited Registered Office: 2400 Daresbury Park, Wartington, Cheshire, WA44BS. f%egisiered in England & Wales Company No. 2416086
r7 No- 727817

Siemens plc Registered Office Sir Wifilam Siemens Squise Frimiey Cemberiey Sutrey GU16 8QD Regi: d in Ei & Wales Comp
Consirucciones. Y Auxiiar de Ferrocariles SA Ragistered Office Jose Maria Rusrioz 26, 20200 Beasan. Gipuzkoa. Reg-s:eved in Spain CIF A-20001020
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4, Any attempt to terminate the Infraco Contract on the basis of this alleged Notice Will ba
entirely without contractual basis.

This is furthér explained as follows.
1. No Breach of Contract

Itis alleged by tie that Infraco has breached its oblngatlons under Clatises 7:1, 7.2, 11.3
and 11.4 of the Infraco Contract. We cohsider that the Notice is far from glear in SpeCIfymg
inwiiat ways we are allegedly in breach of coritract (this s In itself surpnsing, standing the
potenitial implications of the service of stich a Notice). We have done our best to interpret
the basis of the allegations made, which appear to relate fo an alleged failure by the
Infraco to finalise the désign for the Gogarburn Refaining Walls W14C and W14D and
apparently implicit within this, a failure to procure that the SDS Provider carries out and
coiripletes the 8DS Services, and to cary out all management activities in order to

manage the performance of the SDS Services.

With the exception of a bald statement that a properly qualified and competent
professional contractor, exercising a feasonable level “of professwnal skill, care and
diligence would have completed the design of Gogarburn Retaining Walls W14C and
W14D sooner than two years after the programmed date of completlon the Notice is
éntirely lacking in detail of the respects in which Infraco is said to be in breach of Clauses

7.1,7.2, 11.3and 11.4.

Perhaps even more surprising than this is the fact that the Notice ignores entirely the
history and factual background to the development of the design for the Gogarburn
Retaining Walls W14C and W14D. When the development of the design at this location is
viewed in context, it is clear that, far from being in material breach of coritract, Infraco has
been significantly frustrated in concluding the desrgn of the Gogarburn Retaining Walls
W14C and W14D and thereafter carrying out works in this location, as a result of (i) tie's
failure to reach an agreement with EAL on flood risk; (i) the issuance by tie of many
changes either relating directly to the Gogarbum Retaining Walls or in relation to the
deslgn of the canopy and kiosk at the anrport tramstop which has had a significant impact
on the Gogarburih Retaining Walls; and (iii) tie's failure to finalise outstandmg desugn
changes in this location. This background and the history to this matter is explained in

further detail as follows.

1.1 Hlstory and Background

1.2 As tie will know, this section of the route has been subject to considerable change in.
scope and requirements since the time of the original SDS prellmlnary design submitted in
June 2008, driven by a combination of the demise of the Edinburgh Airport Rail Link
(EARL) Proqect the agreement to and the signing of side agreements with third parties,
final determination of the Limits of Deviation (LOD), and changes in requirements from tie,
TEL and third parties. Whilst lengthy, in order to put into context the allegations now being
made by tie in relation to finalisation of the design, it is necessary to set out what has

franspired.

Up to the point of Novation of the SDS Agreemerit into the Infraco Contract in May 2008,
the SDS Provider was not required to secure approvatfrom EAL for the SDS design. This
responsibility rested with City of Edinburgh Council (CEC). At the point of Novation, new
requirements were added for the SDS Provider to secure EAL approval, in spite of the fact
that the SDS Provider had already issued the design for this portion of work, ‘including
Gogarbum Culvert Number 3, the tramstop at the airport, and the retaining walls,

1.3

Bifinger Berger Chwil UK Limited Reglstered Office. 7400 Daresbury Park, Wanington, Cheshire, WA4 48S. Registered in England & Wates Company No. 2418086
Siemens plc ‘Registesed Oifice: Sic William Siemens Square Frimiey Camberley Surrey GU16 BQD Registered in England & Wa'es Company No: 727817
Construcciones Y Auxili ar de Ferrocarsiles S.A Regislered Office Jos e Maria lturrioz 28, 20200 Beassin, Gipuzkoa. Registered in Spaifi. CiF. A-20001020
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1.4 The conclusion of the modelling work undertaken prior to contlusion of the infraco
Contract, was that the impact of the introduction of the Edinburgh Tram Network
(alongside EARL) could be mitigated via the introduction of @ weir in Culvert Number 3. As
a result of this, tie reduced the LOD in advance of the sjgning ‘'of éin Agreeiment with NIL
on © November 2005 (this -agreeiment being 6 sell to NIL, Jands which were previously
within the LOD). The requirement for compensatory floodwater storage was then
instructed out of the SDS Provider's scope by tie. SubSeqUently, the EARL project was

cancelléd.

In addition,-after the point 6f Novation of the SDS Agreemeht to Infraco, upon conclusion
of ithe Irifraco. Contract, change orders were issued by tie for a kiosk and canopy to be
introduced at the trarn terminus at Edinburgh Airport on EAL lands, outwith the LOD. This
resulted in a fealighment of the.Gogarburii Retainirig Wall W14D, mtroduclng a protrusion
(outwith the LOD) into the Gogar Burn and reducing the overall channel width of the burn.

In addition to the cancellation of the EARL projéct, this had a further direct impact on the
flood éharacteristics ahd overall capacity of the Gogar Burn. The requirement for SDS
(and accordingly Infraco) to accept responsibility for the ‘hydrolagical modelling for the
Gogarburn Rétaining Walls and its associated flood plains was instruc‘ted by tie on
29.January 2009 (INF CORR 656). The result of this instruction was that in order to
resolve the hydrological modelling, Infraco was also required to Jook again at the design of
the kiosk, the hydrological analysis, consult with SEPA, and consult with EAL.

1.5

tie have issued a total of ten (10) design changes related directly or indirectly to the

1.6
Gogarburmn Retaining Walls W14C and W14D. These are déescribed as folfows:

1.6.1 On 29 January 2009 {INF CORR 656) (noted above), tie instructed the design of
a kiosk, hydrologica) analysis, consultation with SEPA and further consultation

with EAL This Was covetred by INTC 78. Prior to INF GORR 656, Infraco
received a chayige to the Gogarburn Retaining Walls, related to changes to the
wall finishes. This was instructed by tie on 13 January 2009 (INF CORR 583),

covered by INTC 80.

1.6.2  Infraco have also received other changes in the vicinity of the Gogarburn
Retaining Walls W14C and W14D, which have held up (and are still holding up)
the Prior Approval/Planning Pérmission for the area, which in turn holds up tie
IFC of W14C and W14D. In addition, we record that these ¢hanges are outwith

the LOD.

1.6.3 The following additional changes were also instructed by tie:

(a) 26'March 2010 (INF CORR 4553/DC), covered by INTC 541;

(b) 08 February 2010 (INF CORR 4014/GMcG), covered by INTC 465;
{c) 14 May 2009 (INF CORR 1344/AS), covered by INTC 275;

(d) 04 May 2009 (INF CORR 1378/03), covered by INTG 277; and,
(e) 06 April 2009 (INF CORR 1150/DC), covered by INTC 182.

1.6.4 As noted above, we await instruction from tie on the following changes:

(a) INTC 277 (DCR 0226) - OLE Base Special at the Aifport Terminus —
advised to tie under our letter reference 25.1.201/JHi/6037 dated

18 June 2010; and,

Bitfinger Berger Cwil UK Limited Registered Office’ 7400 Daresbury Park, Werrington, Cheshire, WAA 4BS. Regi din England & Wales Company No. 2418086
Siemens plc Registered Otfice. Sy William S Sy Frimley Camberley Surrey GU16 8QD Registered in England 8 Walas Company No: 727817

Constnxcanes Y Awxdiiar de Ferrocamies S A Registered Office Jose Masia Rurrioz 26, 20200 Bessain, Cipuzhoa Registered in Spain. CIF: A-20001020
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{b) INTC 277 (DCR 0288) - Visualisations @nd options for the Airport Kiosk
and - Canopy - advised {o fie pnder our letter reference

25.1:201/JHi/6392 dated 10 August 2010,

165  Without Instriictions on these matters {and resolution of the flood risk issues
betweeh tie, BAA &nd NIL), Infraco is tinable to- ‘proceed to obtain Planning
Pérmission for the Aiipoit Kiosk and Canopy the part of the Gogarburn
Retaining Walls outwith the LOD) and according y, the IFG design for this area
c¢annot be finalised. This s an action which rests solely in the hands of tie.

166 In addition, tie issued tie Notice of Change 035 to, Infraco for the redesign of
Gogarburn Retaining Wall W14 {described only as' W14 in the TNC) to
accommodate 2 No Water Main Holes and 1 No Gas Main on 12 January 2009
(INF CORR 658). tie Notice of Change 035 was subsequenﬂy withdrawn by’ fie
on 04 May 2009.(INF CORR 1377/MB) and subject to abotive costs.

1.7 From the tesign changes outlined above it is clear that the-development of the W14C and
W14D design to a satisfactory conclusion and the issue of C drawings, has been nlearly
frustrated by the issue by tie of variots major tie Changes, additional third party approvals
and the delay by tie in instructing the changes associated with the ongoing developments
in'the area. In particular, only tie can resolve the isste regarding flood risk with EAL and
NIL. This is because, consequent to tie's actions in reducmg the LOD pre—contract (selhng
land to NIL) coupled wnth the cancellation of the EARL preject, the design solution for the
flood modelling cannot be contained Within the LOD but will require additional works
outside the LD in order to gain EAL’s approval. This requires tie to negotiate with BAA,
NIL and any other third parties with an interest. tie have been advised of this but to date,

have notresolved the issue.

1.8 Without instruction from tie on the outstanding Change Orders and finalisation of the flood
risk issue, Infraco canriot submit the design to GEC Planning for Approyal. Without CEC
Plannmg Approval, the final IFC design cannot be issued for the Airport Kiosk and Canopy
of the Gogarburn Retaining Walls W14D. tie have been advised of this by Infraco and
there have been many meetings and a great deal of correspondence on this| issue. Infraco
have advised tie repeatedly that it cannot arrive at a soélution to the flood risk issue within
the LOD and have repeatedly requested that tié resolye this issue. Against this
background, it is entirely disingentious for tie to suggest that the design of Gogarburn
Retaining Walls W14C and W14D, could ever have been completed by the programmed

date of completion of 8 October 2008.

1.9 We now provide comments against each of the specific allegatioris made within section'2
of the Notice:

1.10 Paragraph 2.1.1-Infraco has not completed thé Design for the Gogarburn Retaining
Walls W14C and W14D

This statement is correct, however it needs to be recognised by tie that Infraco currently
await instructions from tie for the outstanding design changes and the close out of the
Flood Model issue between tie and EAL in order to finalise the design.

Bilfinger Berger Civit UK Limited Registered Offica. 7400 Daresbury Perk, Warringlon, Cheshire, WA44BS  Regislered in England & Wales Company No: 2418068
Siemens plc Registered Office: Sir Wilham Siemens Square Frimjey Camberley Surrey GU16 8QD Registered in England & Wab§ Comgpany No. 727817
Construcciones Y Ausliar d e Fesrocarriles S A Ragistered Office Jose Maria lturnoz 26, 20200 Beassin, Gipuzkoa Registered in Spain CIF: A-20001020
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1.11 Paragraph 2: 1.2 = the Infraco has niot obtained the approyal of . Edinburgh Atrport
Limited ("EAL") for the Design of Gogaiburn Retaining Walls W14C and W14D in
accordance with its obligations under the Infraco Contract (includlng Schedule Part

44 [EAL Works));.

Infraco awaits the close out of the Flood Risk issue between tie, EAL and NIL. This .is
described in more detail within Section 1.17 and shotld be reviewed alongslde the

background iriformation provided above.

112 . Paragraph 2.13- the Infraco is now cartrying olit a fedesign of the. Gogarburn
Retaining Walls W14C and W14D (despite it being significantly after the date of

programmed completson),

A realignment of W14D was requested by tie and EAL at the EAL Interface meetmg held
on 16 September 2010 to remove {or assist in removing) the EAL. flood objectiori. _

1.13 Paragraph 2.1.4-  the Infraco has notified tie of an Infraco Notice of tie Change
("INTG") in respect of Gogarburn Retaining Walls WI4G and WI4D (INTG 155c,
forming part of INTC 155 notified on 16 October 2008 and siibsequently split into
three) dnd has not wuthdrawn the INTC as there is no Desigr

The INTC was split into three INTCs (155a, 165b and 1550) at tie's request, to mitigate
delays to the Project by allowing tie to issue a tie Change Order for INTC 155a to cover
the Notified Departure in relation to W1 4A, W15A, W15B and W15C. This aliowed Infraco
to carry out the construction of these elements of the Gogarburn Retaining Walls. tie has
also now issued a tie Change Order for INTC 1565b (TCO 166) in relation o W14B and
W15D but has not yet issued a TCO in relation to INTC 155c, i.e. the Notified Departure in
felation to W14C and W14D, it should be noted that the BDDI does not include for a
canopy, or a kiosk; or a retalmng wall outwith the Limits of Deviation and herice, these are
Nolified Departures: We refer tie to our letters 25.1.201/0H/4446 dated 21 January 2010
and 256.1.201/0H/4867 dated 3 March 2010. It is acknowledged that the design reflected
in INTC 155¢ has been superseded A revised Estimate will be produced 6nce the final

IFC design for W14C and W14D is available.

1.14 Paragraph 2.2 - The Design of Gogarburn Retaining Walls W14C aiid W14D should
have been completed by the programmed date of complétion of 8 Octobéer 2008.

For all of the reasons noted above, not least the instruction by tie on 29 January 2009 to
deslgn a kiosk, hydrological analysis, consultation with SEPA and further consultation with
EAL, this statement is entirely disingenuous. The explanation provided above as History
and Background, explains in great detail why the Design of the Gogarburn Retaining Walls
W14C and W14D was not completed by the programmed date of completion of 8 October

2008.

1.156 Paragraph 2.3 -The Infraco confirmed on 28 January 2009 (letter reference:
25.1,201/1L/1360) that the IFC Drawings for the Gogarburn Retaining Walls had not
yet been issiied by the SDS Provider.

This statement was correct at 28 January 2009, as the revised IFC drawings could not be
issued until the design change issues referred to above were resolved.

Bifinger Berger Civil Vi< Limited Registered Oliice 7400 Daresbury Park, Wartinglon, Cheshire, WA44BS. Regislered in England & Wales Company No- 2418088
Siemensplc Registered Office. Sir Wilam Siemens Square Frimley Camberlsy Surrey GU16 8QD Registered in England & Wales Company No. 727817
Construccionss ¥ Auxitias de Ferocamiles SA. Registered Office Jose Maniz lturrioz 26, 20200 Beasain, Gipuzkoa Registered in Spain CIF- A-206001020
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Paragraph 2.4 - The SDS Provider issued Drawing Numbers ULEQQ’I?»O-D?-RTW—

1.16
00030 to 00047 as "Issued for Construction™ on 27 Fébruaty 2009.

We record that an {FC package was issued to tie on 27 February:2009; however. the date
shown on the drawings was 06 October 2008. This package was completed prior to the
design changes described above and issued to fie for information. )

147 Paragraph 2.5 - The Infraco submitted, under cover of letter dated 29 May 2009
(reference: 25.1.20118N/2764), the Revuewable EAL Works Data to tie. for onward

~ transfer to EAL. tie sent this under cover of letter dated 5 Juné 2009 (reference‘ INF

CGORR 'JBOZIMB) which inter alia objected to an increased risk of flooding. EAL

xssued an objection dated 30 June 20609, wh]ch was fonwvarded to the lifraco by tie

by Ietter dated 2 July 2009 (reference: INF CORR 1718/MB). The objection raised by

EAL on the ﬂoodmg, as at the date of this Remediable Termination Notice, has not

been resolved or withdrawn.

Whilst recognising our obligations under Schedule 44 of the Infraco Contract, we note that
tie are responsible for managing the third party interface with £AL and that tie have failed
to manage and resolve this issue. We reiterate that Infraco awaits the close out of the
Flood Risk issue between tie, EAL and NIL, including the heed to carry out various flood
defence construction works outside the LOD. As the paity with the contractual relationship
with EAL and’ the fact that in order to gain EAL approval, fuither désigniis requfired outwith
the LOD that has a subsequent impact on NIL lands, oitly tie can resolve this issue.

We note that prior to and at the time. of contract execution, it would be reasonable for
Infraco to assume that the client (tie) wouid have, during the developmient of the design,
lizised fully with EAL as a key third party -interface to ensure that EAL had reviewed and
understood the design, and were accepting the design and the associated impacts on
their land due to ‘the Edinburgh Tram Network Project. This is particularly relevant
considering that, prior to the execution of the Infraco Contract, the SDS Provider was
under tié's management {pre-novation). We record that pre-novation the SDS Provider
was only obligated to seek approval from CEC as the interface with EAL Was managed

directly by tie.

Further, it would also be reasonable to assume that any changes during the development
of the design would be adequately addressed by tie to ensure that the third party (EAL)
was agreeable to these changes; and/or any impacts due to these changes. tié should
have consulted with the third party and addressed the outcome of these discussions
appropriately within the design by the client (tie). This was hot the case as was made
apparernt when EAL advised Infraco (and tie) at the EAL Interface meetiig on 28 January

2009, that EAL were not famiiiar with the original design.

tie's failure to manage EAL d'uring_the development of the design has résulted in the
project suffering due to the conflicting positions and requirements between the various
third parties. It has exacerbated the difficulty faced by Infraco in obtaining EAL's approval

to the design.

This isstie has been worsened by tie’s-tecision to instruct the SDS Provider in May 2006
(pre-novation) to remove the compensatory flood water storage area. We note that had
the storage area been kept within the Edinburgh Tram Network Project (as per the Line 2
Tram Act), no modification to Culvert 3 would have been required and it is highly probable

that there would have been no increase in flood risk to EAL.
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In addition, the cancellation of the EARL Project in July 2007 has further impacted ‘on this
issue and tie has evidently failed to fully manage the impact due fo the demise of EARL on

the Edinburgh Tram Network Project.

We note that the alignment of retaining wall W14D was primarily dictated by the
tie/TEL/EAL requirément, for .a larger Airport Terminus (ie. kiosk and canopy) ‘that was
situated outwith 'the LOD, The additional retaining wall retuired to address this tie c‘nange
increases the flood risk nmpact to EAL and is not due to the actions of lnfraco However,
this in¢rease in flood risk-has been adequately addréssed by Infraco through the proposéd

lowering of the weir level of Culvert Number 3.

Furthermore, we note that tie have still not fully addressed the EAL interface issues atthe
* Alrpoit Terminus, further demonstrating tie's fallure fo. mianage their third party obligations. -
We note that this is impacling on Infraco’s ability to secure the Planning Approval required

for the Airport Kiosk and Canopy.

As regards the flood model issue, Infraco are still assisting tie in athieving ‘a solution to
flood mitigation' with EAL and RIL. Despite extensive modelling works and reworks of the
design, Infraco have concluded in discussion with EAL and tie that in order to .overcome
the EAL obJect:on to the Edinburgh Tram Network Project design and meet the
requirements of EAL for a zero net Increase to the flood risk on the airport lands, Infraco
and the SDS Provider are now. mvestlgatmg solutions that require tram works to be
undertaken outside of the LOD, This may require additional tegal agreements with EAL
and NiL, further approvals from SEPA and CEC and further delay to the Programme.

1.18 Paragraph 2.6 - By letter dated 21 January 2010 (reference: 25.1.201/0H/4446), the
Irifraco confirmed that walls W14C and W14D were clrrently undergomg redesign
and that ‘a revised Estimate for these walls wolild be forwarded at the earliest

opportunity.

Infraco awaits instructions from tie and the close out of the flood model issue between tie,
EAL and NIL in order to finalise the design.

1.19 Paragraph 2.7 - As at the date of this Remediable Termination Notice, tie has not
received an updated Estimate from the Infraco, nor has INTC 155¢ been withdrawn.
tie has not received any further formally amended design from the Infraco pursuant
to the Infraco Contract in respect of the redesign of walls W14C and W14D.

As hoted above, Infraco dwaits Instructions from tie and the close out of the flood model
issue between tie, EAL and NIL in order to finalise the design.

1.20 Paragraph 2.8 - The Design of Gogarburn Retaining Walls W14C and W14D should
have been completed by thé programmed date of completion of B October 2008. A
properly qualified and competent professional contractor, exetcising a reasonable
level of professional skill, care and diligence, would have completed the Design of
Gogarburn Reétaining Walls W14C and W14D sooner than two years after the

programmed date of completion.

Refer to the explanations provided above.
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1.21 Paragraph 2.9 - EAL's approval (in actordance with the Infraco Contract) for the
Design should have been sought prior to the programmed date for conipletion of8
October 2008. A properly qualmed and competenit profeéssiorial coitractor
exercising a reasonable level of professional skijl, care and diligeiice woulld have
sought and taken the necessary steps to obtain the necessary approvals,

Refer to the explanations provided above.

1.22 Paragraph 2.10 - The Infraco has never offered any explanation for failing to request
EAL's approval prior to 8 October 2008 (the programmed date for completion). The
lnfraco has not explained why the Désngn for Gogarburn Retaining Walls W14G and

W14D is still incomplete.

Refer to the explanations provided above. tie's statement that it has no explanation on this
shows that it has either riot recoghised the effects of jts-own actions in this matter, or is

being entirely disingenuous.

1.23 Paragraph 2.11 ~ The Infraco's failure to complete the design for the Gogarburn
Retaming Walls W14C and W14D and failure to obtain the approval of EAL, to the
extent that the Infraco requires to carry out a redeslgn :0f W14C and W14D, after
more than 28 months from the date of entering into the Infraco Contract, and two
yeats from the programined date for completion for the Design of these works, is a
manifestation of the Infrato’s fallure to observe its obhga’t:ons under the Infraco
Gontract, in particular to manage the performarice of the SDS Services.

Refer i the explanations provided above.

1.24 Paragraph 2.12 - As a result of the infraco’s failures in respect of the Design, the
Infraco has failed to commence the works to construct the Gogarburn Retammg
Walls W14C and W14D Within Section 7 of the Infraco Works. The works to
constriict walls W14C and W14D are required to allow the completlon of the
Edinburgh Tram Project up to the end of section 7, including the construction of the
Airport tram stop. The works are critical to the substantial completion of Section B

of the Infraco Works.

We categorically disagree that there has been any fallure on Infraca's part. Refer to the
explanatioris provided above.

1.25 Paragraph 2.13 - It is matter of fact that, the lack of progress of the works to
construct the Gogarburn Retaining Walls W14C and W14D has a sigmflcant material
and adverse impact on the construction of Section 7, which in turn hasa signific,ant
material and adverse impact on the completion of Section B. It is impossible to
commission the Edinburgh Tram Network without these works being carried out

and completed.
It is correct that the failure to complete the Gogarburn Retaining Walls W14C and W14D

will have an impact on the completlon and construction of Section 7A. However, for all of
the reasons explained at length in this letter, this is a matter which rests with tie and not

Infraco.
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126  Paragraph 2.14 - Individually and cumilatively, the Infraco's breaches have 2
material and adverse effect on the carrying -out and completion of the Infraco

Works.

We categorically disagree that any bréach on the part of infraco will affect the carrying out-
‘and completion of the Infraco Works. Refer to the explanations provided above.

From the explanation provided above, it is clear that the development of the W14C and
W14D design to a satisfactory conclusion and issue of IFG .drawings has been clearly
frustrated by the issue by tié of various major lie changes in requirements (i.e. new
requirement for a kiosk and canopy at the Airport Terminus, the change to the finishes of
W14D etc), additional third party approvals and the delay in Instructing the changes
associated with the ongoing developments in the area. We note that this issue eotild have
been resolved prior to Novation, had fie retained the compensatory flood water storage
area.

127 To conclude, we consider that the facts and circumstances surrounding Gogarburn
Rétaining Walls W14C and W14D are matters which tie and not the Infraco are culpable’
for. Consequently, we are unable to forward a Regtification Plan in accordance with the
Infraco Contract in respect of thé matters referred to above until tie:

(a) provides the cutstariding instructions required in relation to outstanding
tie Changes;
(b) closes out the flood risk issue betweeri it and EAL.
2. Carrying out and/or Completion of the Infraco Works not materially and adversely
affected
2.1 It is accepted that the delay in finalising the design and the cofresponding delay to

construction :of the Gogarburn Retaining Walls W14G and W14D, may have a material
and adverse lmpact upon the completion of Section 7A and hence the completion of
Section B. However, for all of the reasons stated in this letter, this is not a matter for which
Infraco |s responsible and accordingly, to the extent that there is a material and adverse
impact on the carrying out and completion of the Infraco Works, tie must be held entirely

responsible for this delay.
3. No Infraco Default (a)
4. It follows from the preceding paragraphs that the circumstances you narrate in your Notice

do not meet the definition of "Infraco Default (a)" in the Agreement Schedule Part 1,
contrary to your assertion.

5. Letter INF CORR 6422 is not a valid Remediable Termination Notices

6. As no Infraco Default has ocgurred, you have no right to serve any Remediable
Termination Notice asyou have purported to do.
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7. No right to Terminate

8. No groinds fot termination can arise from this alleged Remediable Termination Notice,

To conclude, we gonsider that the facts and circumstances surrounding Gogarburn Retaining Walls
W14C and WH4D are matters which tie and fot infraco are culpable for. Consequently, we are
Linable to forward a Rectification Plan in respect of the matters referred to within the Notice, uatil tie
provide the outstanding information required by the Infraco and conclude the flaod risk Issue with

EAL, all as detailed above.
We invite you to withdraw your purported Notice serviced with ietter INF CORR 6422.

Yours. faithfully

Project Director
Bilfinger Berger Siemens CAF Consortium

cc: R. Walker
M. Flynn
A. Campos
M. Berrozpe
A. Urriza
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