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FileNumoi:, 

Aclton 

Distribution ·----1----+----1 

FAO Mr Martin Foerder 
Bilfinger Berg�.r - Siemens ,... CAF Consortium 
9 Lochslde Avenue 
t;:dinburgh Park 
Edinburgh 
EH12 9DJ 

Dear Sirs 

Tl EcJinburgh 

,rams 
• 

Our Ref; INF CORR 5992 

Date: 7 September 201 o 

INFRACO CONTRACT: UNOERPERFORMANCE WARNING NOTJCE 
CLAUSE 60 (PROG.RAMME) 

Enclosed is an Underperformance Warning · Notice In respect of lnfraco Default under the 
lnfraco Contract. 

We look forward to receiving your rectification plan within ·10 Business Days of the date of this 
Underperforrnance Warning Notice. 

., 

Steven Bell 
Project Director Edinburgh Trams 

Citypoint Offices,�arket Terrace, Edinburgh, EH 12 5HD 
Tel: +44 (0) 131 - Email: info@edinburghtrams.com Fax: +44 (0) 131 623 8601 Web: www.edinburghtrams.com 

Direct dial: +44 (0) 
e-maU:steyen,l'ie1Kame.11q.uK 

web: www.tle.ltd.uk 
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Strictly Confidential 
FOISA Exempt 

UNDERPE�ORMANCii}W ARNING NOTICE 

CLAUSE 60 (PROGRAMME) 

1, Material Breaches 

1.1 The Infra.ct> has committed a material breach of its obligations under: 

1.2 

1.1.1 Cl.ause 602 of the Infraoo Contract by not updating the Programme in accordance 
with the provisions of Schedule Part 2 (Employer's Requirements); and 

1.1.2 Clause 60.9 of the Infraco Contract by not talcing all reasonable steps to mitigate 
the effects of any delay to the progress of the Infraco Works. 

As a result of these breaches, the Infraco is not carrying out the Infraoo Works to a 
meaningful or contractually compliant Programme. In breach of these provisions, and in 
breach' of the Infra.co's obligations under Clauses 6.1 and 7.2 of �e Infraco· Contract, the 
Infraco has failed to give tie any visibility of how . the Infraco Works are progressing in 
accordance with the Programme (as defined in the I.ofraco Contract), any slippage or any 
mitigation measures to limit the over-run to the Programme. This denies tie the ability to 
exercise its rights under the lnfraco Contract and denies tie the right to make a decision about 
instructing accelerittion measures pursuant to Clause 61.2 of the Infraco Contract 

1.3 Individually and cumulatively, these breaches are material and continuing. 

2. Nature of Material Breaches 

2.1 For the duration ofthelnfraco Contract(since 14 May 2008), the Infraco has failed to comply 
with the provisions of the Infraco Contract by: 

2.1.1 

2.1.2 

not updating the Programme in accordance with the requirements of Schedule 
Part 2 (Employer's Requirements); and, 

•. 

not taking .all reasonable steps to mititate the effects of any delay to the progress 
of the Infraco Works by not applying measures to limit the over-run to the 
Programme and wrongly assuming that "Designated Work Area" means a full 
intermediate section of the Infraco Works. 

2.2 tie has thereby been denied its contractual entitlement to consider whether it would be 
appropriate to issue instructions pursuant to Clause 61.2 of the Infraco Contract. 

2.3 Repeatedly throughout the duration of the Infraco Contract to date, tie has corresponded with 
the Infraco on this matter and discussed this matter with the Infraoo, in an attempt to uphold 
tie's contractual entitlements under Clauses 60.2 and 60.9 and Schedule 2 (Employer's 
Requirements) of the Infraco Contract. The Infraco has persisted in not complying with the 
terms of the Infra.co Contract on this rnatter. 

2.4 tie expressly instructed the Infraco in writing to properly update the Programme in 
accordance with the Infraco Contract, which includes allowing for mitigation measures, by 
the following letters: 

'10 

1,0-·-. ' . 
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Date 

15 March 2010 

1 April 2010 

20 May2010 

Reference 

Ref: INF.CORR. 4426 

Ref: INF.CORR4648 

Ref: INF. CORR 5092 

·'Strictly Co,ifidemial 
FOJSA Exempt 

2.5 tie expressly required the Infraco in writing to comply with the Employer's Requirements, 
including inter ali� Section 12, by the following letters: · 

Date Reference 

2July2010 INF. CORR 5449/MJ 

16July2010 INF. CORR. 5632/MJ 

2.6 As at the date of this Underperformance Warning Notice, the Infraco has not complied with 
1ie's instructions pursuant to any of the letters mentioned in paragraphs 2.4 and 2.5 above. 
This is a material breach of the Infraco Contract. 

3. Reminder 

3.1 Pursuant to Clause 56.7 we are obliged to inform you of the implications of this 
Underperfonnance. Your attention is drawn to Clause 56. IO and to Infraco Default (g). 

roject Director 

2 
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B,:LFI NCi9j8ERGE R  
Clvll 

Our ref: 
Your ref: 

25.1,_201/KDR/677.2 
INF CORR 5765 

JBllfinger Berger-Siemens- CAF 
¢on$0rtiWR 

21 $.eptember ip1p 
. .  , · ·· · ·· --�.�� 

· · - eilf-·h��er ae�er. Clv'il ¥fl
_ 
I_ __ 

'SSC �rtiurn.Ofli<:e 
.9.t.ochsicle Ave_riue 
:EdlntitirgJ:ff.lrk 
�irlbµig� . . .  --1:: : :. : . .  ,.1?!,'I ·- · - :· . 2 J �rn 9no1. ___ � 

:t1e·Dmlted 
·1:H12 QD.J. 
:9niled Klo,gd°om 

Phone: +.44 (O) 1�1 OK)'Point 
'()5-Haymarket-T.err-ace 
f;dlnbttrgh 

. _ :: ;=�£::3:::·tu � 
. . . . t:·-----· . -� . _ -_ : 

.. ·· · ----
' - · · ·· -----·· . Fax: t44 (0) 1·3f 452 2990 

i:H12 5HD 

.for the attention of ·steveri a.eH - Pl'.'Oject Tram Director 

'Dear Sirs, 

Edinburgh Tram t-,tetworl,( lnfraco 
lrifraco Contract: Alleged Underperformr,1nce Wa'rning Notice (Cla1,1se 60 - P�ogra.mme) 

We refer -to your letter elated 1 September 2010 (INF CORR 5992). 

With regard to the content :of your lefter and purported -N"otice, We. �µniri'.l.arl��-�!·Jr r�sP.Qn�e as follows: 

1 .  The lnfraco C�ml_raqt tjQe$ notpermit you to siarv� �n -Urigerp�rforman� Warning Notice at this· 
�a 

. . - . . -

2. The Notice does not jden_tify � material breach of lnfraoo's obligations. 

3. Your purported Notice does not therefore constitute a valid Uoderper.f!)rman� Warning ·Notice. 

4. Any attempt to terminate :the lhfraoo Contract on the basis .. of this alleged Notice will be entirely 
Without contractual basis. 

1 . NO Rigf)t to Serve Underpeiformance. Warning NQtlc,� 

lt is clear from the context of clause 56 of the tnfraco Con�ot th� an Underperformance 
Warning Notic� relates sotety to the :performance of th� M�iintemmce Services 'by lhe lnfra'oo. 
The matters you .rai�e rf}garding P.rogramtning :are �ntirety ·conc��ne(I wit� 1he programming of 
the works c:luiing ,11e construction period and not l'1e -performance of -Malr'lten�nce Sehlic.es. 
Yciur attempt to ·fot,md 1.1ppn clause 56.7 ls based. qn· ·a �eiJeptrve r�c;idfng of the provisions, 
ignori.ng·EfntlreJy its·i;:ontext. 

This ls evident from clal!$e_ q6,1 o to which yoi.J also· refer. That of�use refers to lncr�ased 
monitoring of lnfraco; -echoing the provisions of ·clause 56.5 which Js cpncerned with monitoring 
of compliance in respect of Ma_il}tenance Services. 

With regard to your reference to fnf��co Default .(g), we wouid note tl)at this refers to 
"Underperform�ncE;) Warnlf'19 Notices" which are d$fined as relatin�rsolely to clause·ss_.7.2. 

BillM'lger Berger Ci'lil UK Limited ReOistered O(tlcecl�PO D;,ra�bury !'arlc. ,W� Cheshn, WM.4BS . .  Ragfster,cl in � &_ ',Vales.CQl)lP"!'.11 l'_lo: 241S086 
Siemens pl1. Reglslaied Office.: $irWlil.iaC!) Siemens Sq� Frfmley ��4"8>' Gt;lt6 800 Registered In Engl�&.�-� No: '{z,817 
Ccwlrucciones.Y Atl)cilia,: de Ferrocatritet SA Registered Qfrace Jose Marie lurrio:i:26;20200 Beilsail!,"Gip_uzlco� flegis� fnS��tF· A-!20001020 
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111 --BIL'FINGtR BER<iER 
Civil 

2. No.M�_terlal 13rea�h of Obti.gations �y lrifraco 

As noted :abov�. clau.se 56. 7 .e�visages lhe iqentification of -a material breach of _lnfraco's 
obli�Uons as tn�se rela�e .to tt:>e provi�lcm of the Malritensnoe SeNi�s. Yi:!� -.�ve mijd� not 
such �o aJlegat1011. .Furthermpre, your Nptice d�tails ti-<> matatisl breach of any oth�r 9f J.nfraco's 
qbli�;;ltlen:s .pnder th� Jnfrapo Oon·lfElct. 

Your. purporte_d Remedial T�_r:m!fl�tion Notice (under (jover of your tettl'ilr !NF COR,� 5-$19) 
prooe'Elds ·-upon th� _same -all_eg?tions as your purported Underperform�nce ·w�rtf.09 Notice. We 
will rep!y to yoµr .Jetter lNF GORR 58,19 Jn accordance with the fnfraoo Contt�ct put oan ·qoAfimi 
that we do not peliev_e that any breach of tnfraco's obfig_ations has been iden:tified. 

3. Letter INF co_�R 59.92 ancf e.-.�,��-�re fs nQt � valiC, Un�e�perfotrn-at1ceWamlf)g NoJlce 

-As (a) service of an Underperformance Warning No�ce -is relevant only to t�e perfor!llance of 
Maintenance Services and (b) jn any event, fie h�s fril1fed to id�ntify any breach ;0f lnfraco•s 
obl.igations, you have no righ� to s�nre any Under.performance Warning Notice a$ you have 
purported .to do; 

4. No right to Terminate 

GiV� your- reference ·to lnf�co -Pe�ult .(g) we .must advise you that n� grounds for termination 
_Ccln be founded upon this 'piirpor:ted Notice. 

we- invite you to withdraw your purported Notice·serveci with letter:tNF CORR;5S!�2. 

M Foerder 
Project Director 
Bilfing�r 13erger -Siemens CAF Consortium 

cc: R. Walker 
M� .Flynn 
� 9Fln:ipos 
N,J. :aerrc:>zpe 
A. Uniza 

Bilfinger Berger Clvll.UKUtnl1edReg!sl11red.6rn�. 7400 Oeresbury Park, Wfflfn,{ilon. �e. WM 4BS Ragisleied In England & Walea Compe/1yNo: ;24180eS 
·S1etrldn$ pl9 Regist!!flld. Oft'ace. Sir �8f!1.S� Sqo� Frimley"Oembetley S1rrey GU16 8QO��teted in Engl.ina & "Wai.!l Company �!x,·1�8) 7 
Cons� Y.Auxilia/' de ferr«iiro1es_ SJ\. Registered Office Jose Marla nuttioz � 20200 Beasain, Gipuzkoa R$9lSteted In· Spaiii. CIF: ,A-20001020 

C EC02084528 _ 0006 



FAO Mr Ma.rtin. Foerder 
B.ilfirig�r Berger ,..,. Siemens -- CAF Consortium 
9 Lochside Avenue 
l;dinl?urgh Par� 
E:dinburgh 
EH12 9bJ 

Dear Sir, 

Edinburgh Tram Network 

Tlll1h1 
·------

Our R�f: INF CORR 6313  

Date: 29  September 2010 

lnfr�co C<>ntract: Underperformance Warning Notice (Clause 60 - Programme) 

We write in respon$e to your letter of ·21 September -201 0, reference 25. 1 .201 .KDR.6772 and 
note your position at this time. 

Y6Ut$ faithfully, 

Steven Bell 
Project Director - Edinburgh Tram 

Citypoint Offices, 65 Haymarket Terrace, Edinburgh. EH 1 2  SHD 
Tel: +44 (0) 1 3 1  Email: info@edinburghtrams.com Fax: + 44 (0) 1 3 1  623 8601 Web: www.edinburghtrams.com 

Regi$tered In Scotland No: 2309•!9 at C,ty Chambers. High Street, Ed•nburgh. EH I I Y). Edinburgh Trams ,s an ope<at.ng name of t,e Ltd. Direct dial: +44 (o,•••• 
e-mail:steven.bell@tie.ltd.uk 

web: www.tie.ltd.uk 

CEC02084528 0007 


