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SUBJECT TO CONTRACT
THIS DOCUMENT DOES NOT OFFER
TO CREATE ANY CONTRACTUAL
RELATIONS (WHETHER
EXPRESS OR IMPLIED)
GUARANTEED MAXSMUM PRICE

SCOPE OF WORKS

1. The Guaranteed Maximum Price ("GMP”) for the execution of the GMP Scope of Works is set
out in Appendix lf and is based on the following:

1.1 The Infraco carmrying out and completing the GMP Scope of Works (as defined below), to the
approved, assured, integrated and compliant design, represented by the GMP IFC Drawings
and in accordance with the Infraco Contract (as amended).

12 "GMP IFC Drawings” shall mean the existing set of IFC drawings that represent the fully
approved, assured, integrated and compliant design in accordance with the Infraco Contract
and any other drawings which represent fully approved, assured, integrated and compliant
design in accordance with the Infraco Contract and which the Infraco is obliged to deliver and
use in order to carry out and complete the GMP Scope of Works.

13 To the extent that the GMP IFC Drawings do not fully detail the scope of the Infraco Works
(other than that which may be expressly. instructed in writing by tie after [insert date of
agreement of the GMP]) the GMP Scope of Works will be deemed to have included for all
non-defailed or missing works or related services and deliverables.

14 In the event that the GMP IFC Drawings contain any ambiguity or discrepancy, the GMP will
be deemed to have included for correcting or removing any such ambiguity or discrepancy.

1.5 The GMP Scope of Works shall include all Infraco Works required and arising from any actual
or polential Permitted Variation, tie Change or Infraco Notice of tie Change issued by tie or
the Infraco as at the date of this tie Change Order.

1.6 Other than changes expressly instructed by tie, the costs of designing, carrying out, testing,
commissioning and maintaining the GMP Scope of Works shall be at the sole risk of the
Infraco.

1.7 Unless the context requires otherwise, the definitions and rules in respect of interpretation
contained in Schedule Part 1 (Definitions and Interpretation) of the Infraco Contract apply to
this GMP Scope of Works.

2. It is agieed, without qualification, that the GMP is to include for all Infraco Works and
Deliverables in respect of the following scope of works ("GMP Scope of Works™):

2.4 The GMP Scope of Works shall comprise: all those Infraco Works necessary to deliver, as a
fully functional commissioned tram system open for a public revenue generating public
service and achieving the requisite run times in accordance with the Employer's
Requirements and the Infraco Contract (both as amended), all those elements of the
Edinburgh Tram Network set out below:
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ST ANDREW'S SQUARE TO AIRPORT (including Enabling Works)

AllInfraco Works for the following sections from St Andrew’s Square (chainage 121150 and in
respect of overhead line, chainage 120804) to Edinburgh Airport (chainage 712580):

3.1.1 St Andrew’s Square (chainage 121150 and in respect of overhead line, chainage
120804 (temporary works may be required)) to Waverley Bridge (chainage
121380) (excluding the Omitted Civil Engineering Works described in Appendix
A);

312 Waverley Bridge (chainage 121380) to Lothian Road (chainage 130380 and in
respect of overhead line, chainage 130663) (including those on-street Infraco
Works carried out under the Supplemental Agreement in relation to Princes
Street between tie and the Infraco, dated 29 May 2009);

313 Lothian Road (chainage 130380 and in respect of overhead line, chainage
130663) to Haymarket (chainage 131247 and in respect of overhead line,
chainage 131232) (excluding the Omitted Civil Engineering Works described in

Appendix A);

3.1.4 Haymarket Corridor (chainages 200000 to 200814 and in respect of overhead
line, commences at chainage 131232);

3.1.5 Rosebum Junction to Balgreen (chainages 510000 to 511477);

3.1.6 Balgreen to Edinburgh Park Central (chainages 520000 to 524555);

3.1.7 Edinburgh Park Central to Gogar (chainages 530000 to 531898);

3.1.8 Gogar Depot;
3.19 Gogar to Edinburgh Airport (chainages 710000 to 712580).

The design, construction and installation of a femporary Systems Point at St Andrew's Square
(which shall mean the permanent tramstop and a point facilitating systems control, including
necessaty crossover, associated control systems, power transformation and distribution
facilities to energise and de-energise the system and all associated overhead line
infrastructure and parking for immobile Trams), excluding the Omilted Civil Engineering
Works described in Appendix A.

In the event that tie is satisfied that it is not possible to establish a temporary Systems Point
at St Andrew's Square pursuant to paragraph 3.2 above, the infraco shall be required to
design, construct and install an alternative Systems Point at a suitable location which enables
the operation of the Edinburgh Tram Network to St Andrew’s Square with identical run-time
capability, and any works which are additional to the works described in paragraph 3.2 above
will be instructed by tie as a tie Change necessaty for the satisfactory completion of the
Infraco Works which will be valued in accordance with Clause 80 (as revised).

All enabling works as follows and as shown in the sketches included in Appendix B:

3.4.1 from Newhaven Trémstop (at chainage 100000) to Retaining Wall 1A (at
chainage 100170) - fill to bottom of track level;

342 Lindsay Road Retaining Walls 1A, 1B, 1C and 1D (at chainages 1A 100170 -
100400; 18 100230 - 100270; 1C 100390 - 100415; and 1D 100470 - 100490) —
approved, assured, integrated and compliant design and construction;
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343 Lindsay Road Link Road to Ocean Drive (chainage 100350 to chainage 100800)
— removal of retaining wall and footpath, removal of trees and ground preparation,
placing of easthworks fill and re-grading of profile;

344 Lindsay Road (chainages 0 to §50) — lowering works; and

345 Tower Place Bridge (at chainage 101430 - 101510) ~ works to be completed,
including the track and the final roadway.

The completed, approved, assured, integrated and compliant Design for the Edinburgh Tram
Network Phases 1a and 1b, to include certification thereof by each Infraco Member, the SDS
Provider and any Infraco Party or SDS Provider Party involved in the production or
development of Design or the Infraco’s Design.
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APPENDIX A
OMITTED CIVIL ENGINEERING WORKS
Omiitted Civil Engineering Works shall comprise:
1 site clearance - removal and temporary storage off site of any street fumiture such as bus

shelters, bus trackers, CCTV installations, waste bins and decommissioning of telephone
boxes and other permanent or temporary foctures on the sireet;

2. temporary traffic management: installation, maintenance and demobilisation, including
necessary lining and signage works;

3. planing road carriageways to appropriate depths and/or excavating down to design formation
level of both camriageway and trackform (including associated spoil treatment, storage, reuse
and disposal);

4, taking out kerbs and kerb logs;

5. dealing with any obstructions/soft spots/utilities/voids;

6. constructing track drainage, including connecting into and reinstating as required existing
gullies and carriageway drainage;

7. installing cable duct banks;

8. excavating and constructing OLE pole foundations;

S. constructing up to formation of trackform slab in preparation for track installation by the
Infraco;

10. civil engineering works to tramstops, up to and including platform level, including all
necessary ducting and finishes, but not including tramstop fumiture;

1. civil engineering works associated with tramstop equipment and the construction of the sub-
station buildings and any associated civil engineering works;

12. re-laying kerbs.to required design line and level; N

13. reinstating/renewing paving;

14. installing all foundations and ducte for new traffic signalling at junctions/pedestrian crossings;

15. either overlaying wearing course to carriageway or alternatively building up full road
construction and required suifacing layers to wearing course; constructing central
reservations as required; constructing setted carriageway as required.

16. re-inshalling street furniture as required, including bus shelters, bus trackers, CCTV
installations, waste bins, telephone boxes etc;

17. completing landscaping/street scaping works as required by the Employer’'s Requirements,
Consents and relevant Third Party Agreements; and

18. all associated stakeholder and third party management and liaison functions in relation to
these items.
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APPENDIX B

ENABLING WORKS SKETCHES
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APPENDIXV
[TRAVELLING DRAFT) SCHEDULE OF AMENDMENTS

The Parties agree that, with immediate effect, the following amendments are made to the Infraco
Contract for the purposes of the GMP Scope of Works and tie GMP Change Order:

1. Delete Clause 4.3.

2 Delete Clause 10.18.

3. Insert new Clanse 1636 A:
"The Ifraco shall be responsible for all costs in cormectmn rwz{h ‘pIcops / COSS /
Possession Protection Stxﬁ as Network Rail possarsion support: {)gn undertaking works
adjacent or over the railway, where they relate to the Possessxom’ rquared for the Infraco
Works." L]

4. In Clause 16.73, delete the final sentence.

S. Insert new Clause 16.74:

“For the purposes of this Clause 16.74 the fo}_lowmg" Gefniions shall gpply

16.74.1 "Infraco’s Immum‘.s'atwti‘Stmreqy. .sh'bll“mm the defined set of processes
documented in the Inﬁ'ad St ’eg'“y Plan approved by Network
Rail on [insert date],, “and w»
23 5‘-" -o 3
16.74.2 “NR Immum.gqp“o}t” shall mean;.aift. ‘S0 far as indicated in the Infraco’s

2. mtended to be carried out on the Network. works to

¢ I:very of the NR Immamisation. The Infraco or the Infraco’s
all the works' and supply all eqmpment for the NR

%r—

LS
e='g.mﬁq_§§uqractors shall carry; 0

7. Delete Clause
8.  DeleteClause 18.17C.

9. Clause 20.9 - delete reference to "which shall be a Mandatory tie Change and the provisions
of Clause 80 (tie Changes) shall apply".

10.  Clause 20.10 - delete final sentence and replace with "For the purposes of this Clause 20.10,
tie shall issue a tie Change in respect of such removal."

1. Clause 22 - delete references to unidentified utilities apparatus, adverse physical conditions,
ground conditions, artificial obstructions and/or land which is contaminated.
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16. Delete Clause 61.8.

17. Delete Clause 65.12.

18. Delete Clause 65.13.

19. Delete Clauses 79.1.2; 79.17 and 79.1.8.

20. ° Clause 80 (tie Change)

20.1 Delete Clause 80.2 and replace with the following:

"A tie Notice of Change shall set out the proposed tie Change in sufficient detail to enable the
Infraco to give tie an Estimate in accordance with CIause 80:3 below BT

202 Delete Clause 80.3.

203  Clause 80.4 will become Clause 80.3. Delete the openin ~aragraph of (new) “lausc¢80 3 and ..
replace with the following:

"Within 18 Business Days after having received a tie Notzce of o/ arige (or such longer period
as may be agreed by tie (acting reasonably)),. the,‘Infraco shall’ délwgr to tie an Estimate
("Estmmte'9 which must include the opmzon of the’ nfraco (actmg masonably) in all cases
regarding:... &

204 Clauses 80.4.1 to 80.4.10 (new Clauses 80:3.1 t080 3. 10)-.
exception of the following: o

204.1 in Clause 80.4.2 (;&;‘Clause 80.3.2); vords "(operation and maintenance)”
sha]}:,be:» ;d:led betwecst:the words "performance” and “of the Edinburgh Tram

| ‘f,:a«f-:
in Clause 80.4, Q{new Clau ’80 3.10), the reference to "this Clause 80" shall be

deleted and replaéed with "Clause 80.7".

Clause 80.4:

20.5..#

‘oo
4

20.6 Delete Clause 80.6 and replace with the following:

"[As soon as reasonably practicable] after tie receives the Estimate, the Parties shall discuss
and agree the Estimate. From such discussions, tie may modify the tie Notice of Change and
the Infraco shall update the Estimate accordingly. Upon agreement of the Estimate (if not
already issued pursuant to Clause 80.11), tie shall issue a tie Change Order and the Infraco
shall proceed diligently and expediently with the carrying out and completion of the Infraco
Works and revised scope required by the tie Change Order."
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20.7  Delete Clause 80.7 and replace with the following:

"The valuation of any tie Change made in compliance with this Clause 80 (tie Changes) shall
be carried out by tie as follows:

80.7.1 by measurement and/or valuation [at fair rates and prices]; and

80.7.2 if the value of the tie Change cannot properly be ascertained by measurement and/or
valuation, the reasonable additional costs of the resources and labour employed thereon
including a reasonable allowance for overheads and profit."

20.8 Delete Clauses 80.9 and Clause 80.10.

209 Clause 80.11 will become Clause 80.9. In (new) Clause- 80 9 delete referencw to "SDS
Contract" and replace with "SDS Agreement". &

20.10 Clause 80.12 will become Claiise 80.10. In (new) Clause 80.10 3 S, delete e words "to be
performed after completion of Section D;" :

20.11 Delete Clauses 80.13 to 80.18 (inclusive).
20.12 Insert new Clause 80.11 :

"tie may issue a tie Change Order at any n e to the. ac

be issued pursuant to Clause 341 In the ‘ggent that tze 2; st

the tie Notice of Change), Infraco .sjzaII commence work in respect qf the tie Change and the
Irﬁaco will be entitled to payment. of the Inﬁ'acos dembnstmble costs valued i in accordance

20.13 Insertnfw
;"'g
W};ere a tie Change Order Mucts an amzndment to the terms and condmom' of thrs

20.14

20.15 Delete Clausés $0. Omd 80 21.

20.16 Clauses 80.22 and 0.23 shall become Clauses 80.14 and 80.15 respectively.
20.17 Delete Clause 80.24.

20.18 Insert new Clanse that tie Changes can only be instructed by tie where it is necessary in tie's
opinion for the satisfactory completion of the Infraco Works.

20.19 Insest new Clause that amendments to the design before it is an Assured Design will not be a
tie Change, including where the Infraco needs to amend the design to obtain any Consent.

21. Delete Clause 81 (Jnfraco Changes).
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22, In Clause 82.5, delete reference to "Clause 80.12" and insert "Clause 80.10".
23. In Clause 83.5, delete reference to "Clause 80.12" and insert "Clause 80.10".
24, Clause 84.4.4 - delete the word "Miandatory” (tie Change).
25. Clause 84.11 - delete the word "Mandatory” (tie Change).
26. Clause 87.1 - insert at the beginning of the first sentence the words: "Subject to Clause 864".
27. Insert new Clause 86A:
"tie shall be entitled to instruct part or all of those GMP Scope of Works comprising Part B of

the GMP Scope of Works at any time within five years: followmg ‘the date of issue of the
Sectional Completion Certzﬁcate Jor Section D in re.spect of Pazt-— of the GMP Scope of

28.
20.

30.
mark "Not Used".

3L Insert new limbs to def‘ inition of Compensanon Even

3 Change .énd all referenc&c to Mandatory tie Change

32. Delete the definition of "Mandatory.
in the Infraco Contract. N

33. Delete the definijti

Infraco CQ

34 In the: Jafinition of "Perm
Notzﬁed Departure”.

3s. ‘i’r. thedef

ame
(@
®
(c) Section é:‘(Testing and Commissioning) - 17 January 2011
() Section D - 6 June 2012.

36. Delete Schedule Part 4 (Pricing).,

37. Delete Schedule Part 5 (Milestone Payments) and replace with [the Milestones contained in
the GMP Pricing Schedule.]

38. Delete Schedule Part 15 (Programme).
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BILFINGER|[BERGER
| il
Our ref: 25.1.201/KDR/6790 : Bilfinger Berger-Slemens=CAF
Consortium
22 Septermber 2010 : e e i B e hag e
: ie Nipvies ['4 i Ettinburgh Park
e “|Aston ' ' inburgh
fiskmted S 129DJ
CityPoint ' : {Inited Kingdom
65 Haymarket Terrace ' ‘
Edihburgh phone: [ EEG—
EH12 5HD Fax  +44(0) 1314522990

For-the attention of Steven Bell - Tram Project Director
Dear Sirs,
WITHOUT PREJUDIGE

Edinburgh Tram Network Infraco
infraco Contract: Contract Issues

Thie recent behaviour of tie inhow Froject Carlisle is ‘being approached and the aggressive .campaign of
Notices being servedon Infraco, is symptomatic of the misery that has persisted throughout this Project.

Infraco has, from the beginning of the Project, been hindered in many ways in its ability to efficiently
progress the works. This has manifested itself in the fengthy delays from tie’s failure {o divert utilities in
time and from the huge amount of change that has occurred so far. tie’s refusal to properly administer the
Infraco Contract and to not recognise tie’s obligation in respect of changes, has made the Infraco, Contract
unworkable. Nearly all the Disputes (13 of 15) raised under the Contract, to determine points of principle,
have been adjudicated in Infraco’'s favour; yet tie still, obdurately, refuses to acknowledge these and
refuses then to apply the principles across similar issues. Clearly, from the Adjudication Decisions, Infraco
has no obligation to carry out changed works in advance of an agreed estirate; yet tie persists with non-

agreement and prevarication.

Coming to Project Carlisle, we nate thatthe two Project Carlisle Proposals are currently én the table; tie's
revised Proposal (tie letter 5990 dated 7 September 2010) and Infraco’s Revised Proposal {Infraco letter
6682 dated 11 September 2010) provide a detailed breakdewn of the gap of circa one hundred and fifty
million Pounds. Given the terms of these Proposals, it is extremely misleading to suggest that the gap is

not supported by the Project Carlisle negotiations. i

In relation to the funding issue, tie representatives have informed us on a number of occasions; and
specifically twice last week that Infraco's Project Carlisle price would have to be reduced by between fifty
million and one hundred million pounds to stay within the Project's affordability limit. In this context
Infraco's “fixation” with funding on a fair value basis must be difficult for tie to address; but tie will
appreciate that we are unable to agree to anything other than a price which represents a fair value basis
for the works included within the Project Carlisle scope. Infraco will not provide funding for any affordabliity i
gap on the Project. We are not contractually obliged to do so under the existing Infraco Contract and will ]
not agree to revised terms which place us under an obligation to provide such funding. Whilst we still seek
to reach agreement on Project Carlisle with tie, this apparent lack of funding suggests that it will not be :
possible to reach such an agreement.

7 e e AR At

It also clearly suggests that tie and CEC do not have sufficient funds to fulfil tie's obiigations under the
existing Infraco Contract. This suggestion is corroborated by tie's failure to certify and pay amounits due in
respect of Preliminaries (after paying them for nearly two years without question) and works carried out

under the PSSA.

Bufinger Berger Civil UK Limited Regislered Office: 7400 Dorasbury Pack, Wamingtun, Cheshire. WA 4BS. Regutered in England 8 Wales Company No: 2416086
3lemens pic Registerad Otfica: Sir William Siemens Square Fnmiey Cambenay Surray GU16 8QD Registered in England & Wales Company No. 727817
Canstneoones Y Awdkar de F efrocamies S.A. Regsiered Office Jose Matia Muumaz 26, 20200 By in, Gip Regisieredn Spain CIF A-20001020
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tie has also fajled to pay amounts due in respect of work béing don on a "goodwill basis”, which we find
padticularly galling given the circumstances under-which the work has been undertaken by Infraco.

As established by-Lord Dervaird's decision on the Murrayfield Underpass, Infraco is not required to carry
out works which are the subject of an INTC in-advance of a tie Change Order or an agreed Estimate,
Across the Project; Infraco has carried out such works-ori & "goodwill basis” in an effort to minimise: the.
disruption to the Project caused by fie's failure to administer the change mechanism and crystaliize
Infraco's entilements under Schedule Part 4. However, such works have been carried out In all cases
without prejudice to Infraco’s contractual entitlements.

We are. clearly not obliged, nor are we willing, to. fund the Project by performing works on a "goodwill.

basis” in the absence of an agreed Esfimate or tie Change Qrdér ar-by- &greeing to a price for.delivery of

Project Carlisle: which represents anything other thah & fait value basis. Therefore, in accordance with-the
Contract we will cease all works which we are hot obliged to performi under the: Infraco Contract. We will @\
write to you separately in this regard. This action.is to mitigate: bioth' Parties' exposure in respect of such
works in circumstances where there would appear to be a substantial funding gap for the Project.

With further regard to the current status of Project Carlisle, feedback from our side, on the way the.
protracted negotiations are proceeding is that tie has corripletely ignored both our initial Propesal (sent
under cover. of Infraco letter 6338, dated 29 July 2010) and our Reévised Proposal (sent under cover of
infraco letter 6682, dated 11 September 2010). A campaign of issuing Remediable Termination Nohces
and Underperformance Waming Noticés has béen pursued by tie in parallel to the Project Carlisle
negotlatnons to place pressure (we assurne) oh Ifréco to agree to tie's terms,

This is clearly contrary to the declared willingriess of both Parties to work together with goodwill and
collaboration to find a resalution to the serious issues facing the Project. We believe tie is preparing for the
failure of Project Caifisle and we will protect our contractual rights accordingly.

In conclusion, as matters stand we do not beliewe an agreement on Project Carlisle is likely. The
affordability gap, tie’'s persistence and foéus on its own ravised proposal and complete disregard for
Infraco’s Proposals, together with the aggressive camipaign of Remediable Termination Notices and
Underperformance Warning Notices has put paid to almost any prospect of agreement. Nevertheless, we
are open to-continuing, but tie must understand that, for the scope, programme and terms and conditions
in our Revised Proposal, we will not compromise further on our offered price. it is imperative that we reach
a-conclusion to Project Carlisle so thatthe current and future situations are clarified for all concerned. \}z

We propuse that our respective -Senior Directors (G Wakeford, D Darcy and D Mackay) meet at the
earliestconvenience to facilitate this.

Yol fai

M Foerder
Project Director
Bilfinger Berger Siemens CAF Consortium

cc: D. Darcy
G. Wakeford
R Walker
M. Flynn
A. Campos
M Berrozpe
A. Urriza
Bilfinger Berger Civit UK Limited Registered Office: 7400 Dacestray Park, Waringtan, Cheshire, WAS 4BS.. Regislerad in England 8 Wales Company No: 2418086

Siemens pic Registered Office: SiWilliem Siamens Square Frimiey Camberiey Surrey GU16 8QD Reg in England & Wales C. No. 727817
C onstxxiones Y Auxdiarde Ferrocarsiles S. A Registered O Hice Jos e Masia Iunioz 26, 20200 Beasain, Gipuzkoa. Regi din Spain, CiF: A-20001020
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BILFINGER|BERGER
Civi
Our ref: 25.1.201/EK/6861 Bilfinger Berger-Siemens~ CAF
Consortium
1 October 2010 o Bgros srm ] D9C Consodium Office
-~ 9 Lochside Avenue

B

01 0CT2O0 L] o e

tie limited S L
CityPoint § SRR S T e

65 Haymarket Terrace i "“"'“""&“""""“'“ii se===~{  United Kingdom
Edinburgh o VP,

EH12 5HD Phone:

Fax: +44 (0) 131 452 2990
Forthe attention of Steven Bell - Tram Project Director

Dear Sirs,
WITHOUT PREJUDICE

Edinburgh Tram Network Infraco
Infraco Contract: Project Carlisle — Revised Proposals

We are in receipt of your fetter referenced INF CORR 6275 dated 24 September 2010. We also refer to
other correspondence between ourselves as follows:

* Infraco letter reference 25.1.201/EKI/6338 dated 29 July 2010 - Guaranteed Maximum Price
Proposal

* tie letter reference INF CORR 5990 dated 7 September 2010 — Proposal for Discussions and
Finalisation
¢ Infraco letter reference 25.1.201/EKI/6682 dated 11 September 2010 — Revised Infraco Full and

Final Proposal
* Infraco letter reference 25.1.201/KDR/6790 dated 22 September 2010 ~ Contract issues

In our letter, INF CORR 6682, we made it clear that there are differences between the Parties with regard
to the Scope, Programme and Price to find closure and agreement of Project Cartisle. In tie's letter, INF
CORR 9275, you state that you reject any explicit or implicit allegations contained within our letter and that
you would not respond to it. Clearly, the parties are at loggerheads. For your use, we have attached a
tabular summary of the respective amounts and the gap between us; including some footnotes.

Nevertheless, we have had verbal indications of amounts from tie’s representative that are greater than
what tie is formally presenting in its Proposal. The amounts verbally indicated would serve to partially
close the gap between us; however the difference between the stated positions appears to be
irreconcilable, without substantial further increases in tie’s Proposal.

As you are well aware, our pricing for Project Carlisle is on the basis of the circumstances now, andin
accordance with existing subcontracts competitively awarded at the time. ‘Our price accordingly is arrived
at from a sensible, detailed build-up of such costs; with a level of overhead and profit applied that is

competitive in the market place.

To date, we have not had any breakdown of tie’s amounts (refer to enclosed table), and have the
impression that tie’s amounts could be driven from the bottom line upwards; not from a detailed, analytical
exercise based on realistic costs for the situation. Accordingly, it has not been possible to understand
how tie is assessing the costs to allow a comparison of the differences to see if there is still a possibility to

find ways to reach an agreement.

Civé UK Limited Registered Office 7400 Oaresbury Park, Werngton, Cheshera, WAL 4BS. Registerad in England 8 Wales Campany No: 2418088
S egistered Offce: Sic Wiliam Siemans Square Frimiey Cambodey Surrey GUI6 8QD Regislered in Engtand & Wales Compeny No: 727817
Y Auaifas de Ferrocatriles S.A. Registered Office Jose Maria Ilw oz 26. 20200 Beasain, Gipuzkoa Registeredin Spain. CIf: A-20001020
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Until such time that tie formally proposes increased amounts, we feel that Project Carlisle will most likely
fail. As detailed in our letter reference 25.1.201/KDR/6790 dated 22 September 2010, it is imperative to

quickly clarify the situation and our proposal to meet, remains.

Yours faithfully,

M Foerder
Project Director
Bilfinger Berger Siemens CAF Consortium

folon D. Darcy
G. Wakeford
R. Walker
M. Flynn
A. Campos
M Berrozpe
A. Urriza

Bitfmger Berger Civil UK Limitsd Registered Office: 7400 Daresbaxy Park, Warringion, Cheshite, WA4 483‘ Regisiered n England & Wales Company No 2418086
Siemens pic Registered Olfice. S Witham Siamens Squara Frimiey Camberley Surrey GU18 8Q0 Registeredin England & Wales Company No: 727817
C. | Y Auxitiar de F les S.A. g Office Josa Maiia luxrioz 26. 20200 B in, Gipuzk Reg! in Spain. CiF A-20001020
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Attachment to infraco letter dated 1 October 2010 reference 25.1.201/EK1/6861
Project Carlisle : Amounts
Infraco Understanding of Differences
tie position BSC position Difference
Bilfinger Berger
Subs 102 127.2 25.2
Enab 6.5 0 -6.5
Prelims 21.5 0 -21.5
Indirect 0 41.2 41.2
Risk 0 5 5
P St 0(1) 12.8 12.8
Exclusions 0 8.05(2) 8.05
SDS 0 0 0
OH 0 14.7 14.7
Margin 7.7 6.35 -1.35
Sub Total 137.7 215.3 (3) 77.6
Siemens
Aprt to Haym 68.7 0 -68.7
Haymy to Loth 34 0 -34
Loth to Wa'vl 3.8 0 -3.8
EtAl 2.9 0 -29
Sys Wide 0 0
Haym to St A Sq 7 0 -7
PM 13.35 13.35
Eng 3 3
Trackwork 435 43.5
Depot 2 2
Electrification 6 6
Infrastructure 3.2 3.2
Ins, Bond,Guar 1.7 1.7
Control & info 5.1 5.1
Comm 5 5
Elec, Auto, Depot Eq 29.7 297
Change Orders 5.1 541
Carlisle 0.95 0.95
Sub Total| 85.8 118.6 32.8
CAF *** 459 60.6 14.7
SDS *** 0 15.8 15.8
Sub Total 459 76.4 30.5
Project Carlisle Totals 269.4 410.3 140.9
|(2) tie has an interim valuation of 9.4, this is now subject to DRP under the Infraco Contract
(2) Transferred risk from tie to Infraco
(3) 215.3 becomes 193.4; if P St and Exclusions are separately dealt with,
but as a precondition to Project Carlisle Agreement
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Privileged and confidential — prepared in contemplation of mediation
FOISA exempt

Qur Ref: INF CORRE370/RJ

Btlﬁngw Be@er Siemens CAF Consortium
9 Lochside Avénue 8™ October 2010
Edinburgh Park

Etdlinburgh EH12 9DJ

By emiil and by hand delivery

Dear Sirs
We refét to your lefter dated 1 Qclobér2010 (refetence.25.1.201/EK/68611) and its attachment.

Cunisidering the attachiment first. Jt:does not represent the relevant differerices betiveen our
fair valuation, arrived at in the manner explained, in ourletter dated 24th August 2010
(INF.CORR. 5858) andwhat you: chaim. In particalar;

Paymentto GAF - alleged difference-£14.7 miillion - we‘have held discussions with. CAF which
confirm that there is no reason to assiime:that we will not reach an.agreement with theim.

Paymentto 8DS — alleged difference £15.8million - our position is that any payment to 8DS
cannot be established. until the full facts surréunding their per—formance are kiiown. As.
previously advised we are in the process of ‘appaeinting a senior construction tawyer:and
leading engineer to camy out an investigatiori.

Payment for PSSA ~ alleged difference £12.8 million --our position is that payment for PSSA
cannot be determined until the full facts surroundihg the works-on Princes Street are
established. Indeed you have put this matter into the Dispute Resolution Procedure and the
matter is proceeding in that manner,

Contaminated Land — risk value £8.05 million - we have propased a mechanism whereby you
will be recompensed on an as built basis.

Removing these items above from the: totals suggests that the difference we are addressing is
£57.5 million for Bilfinger Berger and £32.8 million for Sieméns —total £90 millio. In addition
we note that the Bilfinger Berger number includes £9m of margin added in by you.

In refation to the other points raise in your lettér, we do not admit that any authorised
representative engaged in Project Carlisle have put forward any “verbal indications * of
amounts we would be prepared to compromise on. We note that your Mr. Kitzman has been
given an indication that if the terms and essential requirements of our proposal are met we
were prepared to compromise on price.

Citypoint Cffices, 65 Haymarket Terrace, Edinburgh, EH 12 SHD Direct dial _
Tek: -+44 (0)-—%“ info@edinburghtrams.com Fax: +44 (0) 131 623 8601 wésRkLickar

Regitered in Scotland Mo 230949 at Cry Chambers. High Streel. Edndurgh. EHI 1Y), Ednburgh Trams 5 an operating rame of he Lid.
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We also confirm thatwe have had indications that substantial reductions in your price may be
realised during final negotiations from Mr. Kitzman and that Mr. Darcy and Mr. Wakeford have
given similar assurances in principle. We are therefore assuming that compromise can be
reached.

We also confirm that our latest proposal (with the exception of price) was the product of
detailed discussion with Mr. Kitzman and he expressed satisfaction to Mr. Rush and Mr.

Molyneux that we had dealt with your requirements relating to limiting the Scope and modifying

the Contract Terms with regard to Programme Reporting, the Change mechanism, and the
deletion of the majority of Schedule Part 4.

We have repeatedly proposed that a meeting takes place once we have agreement on Terms
and Scope which reflect the essential requirements we have previously discussed with you.
As such, we propose that the necessary representatives meet as soon as practicable to begin
direct discussion and negotiation on the remaining differences in Scope and Terms to facilitate
a final negotiation on price.

We are therefore disappointed that the meeting with you yesterday (5/10/10) to establish the
protocol for. such meeting didn't take place. In anticipation that it will hélp the process along
we set out below a broad outline of what how discussions might be taken forward.

1

A meeting should take place between Friday 8th October and Monday 11th October
2010. ‘

Representation for Infraco should be:

. David Darey — Bilfinger Berger
Gordon Wakeford — Siemens

. Jesus Esnaola — CAF
ED Kitzman - Carlisle Representative

Representation for tie should be:

' Richard Jeffrey — tie

. Anthony Rush - tie

' James Molyneux — Carlisle Representative

CAF's presence is essential because:

. They are joint and severally bound and need to be a party to any agreement.
L They have an essential financial interest.
. They are key to proposing:a solution to the number of trams.

. They wish to be re-novated back to tie.
. They may play a key role in completing the system to Newhaven which may
enable Siemens to be a supplier.

Both parties reserve their rights to continue to act as they see fit under the contract.

Ls

CEC02084560_0281



6 Other than pries, issues which the two teams-will fiave to :address:
6.1  Princes Street and On-streettrack design
62 Sb8
6.3 CompletionDates
64  Linking any compromise payment to performance:and behaviour
65  Agreement on howto work together in the future.

| am'of course happy to speak, but suggest that, if you'wish to-discuss this matterin more
detsil, n the fitst instanes you:contact M Rush.

Please note that this: ietter supersedes wiy emalil of 18:13 last night (5/10M0).

Yours faithftlly

Richard Jeffrey
Chief Execttive

GG’ David Dargy, Bilfinger
Gordon Wakefard, Siemens
Jesus Esnaola, CAF

CEC02084560_0282



Privileged and confidential - prepared in contemplation of mediation

B“.F] m: FOISA exempt

INnger Bérger-Siamens= CAF
Bur réf: 25:1:204RJW/6829 :
Your ref: INF GORR 6370/RJ B0 Conshiflisg Dfffce:
, DLoghiside Avdnug'

8.Octéber 2010 7 ' Edinburgh Park

S Tigs R Edinburgh-
e timited fename | . e ; EHw28Bs
‘85 ﬂaymaﬁket Teﬂ'ace St 2 = e - s pm-
Edioburg T e +a4(0yi31 4522090
[Ferthe attentionof Richard Jefirey .
Pear Sirs,
Without Prejudice
EdinburghTram Network

Infrace Contract - Project Carlisle
We refer lo yourietter INF CORR 6370/RJ dated 6™ Qetober 2010:
Fitstlywe would reiferate our desire to reach a satisfactory contlusion geing forward with Mj.eétﬁéaﬂiéfe‘

icannat be however, on thve basis of circumstances:in your letter. We would be: willing to-accept the ré-
Navation of CAF back 10 tie. Other suggestions puf forward are not acceptable. - Wewill net put to one
side the signfﬁeam issues of the SDS, Princes street and Preliminaries, as wé-must avoid creaﬂng a.
short-term selution Which defers critical issues into the fufure that will create, difficulty later. Itis.our.
abjective to.achieve a sustainable solutionior all:stakeholdérs therefore, it is suggested that: you withdraw
your letter and table'an inclusive, meaningful afid réspansible. proposalte make any futtre meeting

regarding Preject Carlisle productive.

Qur differgncies remain in excess of One Hundred-and Thirty Million Pounds, for the section-of:wark
bétween the.airport.and Haymarket, and it wouid be inappropriate-for the parties to make any agreement
which doés hot formaily nail down the detailed seope and agreed programme.

As you will appreciate this letter is issued without prejudice to qur rights under the contract.

Youts faithfully

Maitin Foerder
Project Diréctor
Biifinger Berger Siemens CAF Consortium

fole E Kitzman, M Elyrin, A Campos, R'Walker

Bilfinger Barger Civil UK Limied Registersd Office: 7400 Dar esbury Park, Warrington, Cheshire, WA4 48S. Registered in England 8 Wales Camgany No: 2418086
Siemens plc Regislered Office: Sir William Siemens Square Frimiey Camberley Surtey GUIE 8QD Regislered in England & Wales Company No: 727817
Construcoanes Y Auxlias de Ferrocaniles SA. Registered Office Jose Maria lurrioz 26, 20200 Beasain, Gipuzkoa. Registered in Spain. CIF* A-20001020
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Privileged and confidential — prepared in contemplation of mediation
FOISA exempt

KO MrEd iy, Gur Ret, N CORR S839R). .
Bilfirigei Berger Stemans. CAF GonsoioH. B —
9 1pehside Avénuié 1ok 2610
Edinburgh Paik

Edinburghisl-’lfzaw

By einail arid by haid delivery:

Dieay, Sirs
Pesject Canlisle

We were surprised-ta recsive the letter dated 8 October 2090 (refereme 28, 1 ROVRIVNES: - 20)
‘frofithe Consoltiuins Prajact Divsetorwho is also e nfacs Repraseritative in responseto
ol ietter UNF. GQRR 6870/RY d4ited 6 Octaber 2010),

The contents of your letter appear completely at-odde with thy Tty it t)wbbﬂ.&th feply 1. Wa'
would expect that'you had informed your colleagues. that youragread that otr letter iy
reflected the Eompronse tering you had reached with our representatives, Qurletterwas aso
witfiten with the expegtationthat CAF/BSC would be maldhg,pmpegals tu faciiitale CAF'S Wish
-to Be remevated tortie. ‘We beltave In light of the abeve and the conversating yau havehad
repramRtilalives, our lefter (5370 referred ta abova) and constitutea medningfaFand
neapnnsnble proposaf and we wonld: expect 4 substantiveresponse alongsimilar lines:

Wae ate pleased {o:seg that Infraco still “desise to reach a satisfactory soncloskan gamg forward
with Project Carlisle’. We look forward 1o you continking with your meaningful participatiors by

. youresponding more fully to our latest prapasal recognising the essential reqmremenis that
Project Catlisle is predicated on. You of course knew on which matters we dre able to.
consider flexibility (SDS, Peinces Strest and CAF) and the difficuities which may arise in
attempfing further compromise on the essential reguirements. ‘

The reférence to Prelitninaries is confiising as this i not part of the Project Carlisle brief.
W take it that you aré aware of the.meeting which took place today at Mr. Walkef's instigaiicn

Citypoint Offices, 65 Haﬁxket Terrace, Edinburgh, EH|2 SHD Directalat: _

Tel: -44 (0) Email: info@edinburghtrams.com Fax +44 (0) 13} 623 860 webg

mgmaymmmeammm. High Srest, Edinburgh, B 1¥]. Ednbungh Trams 1 ah operapng nanie of s Lud.
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Vite foak farwarii 4o you.copming forward with soiiegogitive:
addreds albof the ircumstanses-and pressures:which you I S3dWith g
répreseritatives; Pleass zontastMr, ‘Malymeux o arrahga 2 meetingto prgsgmtyonf pmmsag
n'the Weekbegtnmng 25:0ctober2010.

oc:  DavidDarcy, Bifinger
BurdonWakeford, Siemens
Jesné Esnaola, GAF
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Privileged and confidential — prepared in contemplation of mediation

B HLE m FOISA exempt

Qur tef: 284.201/8RIZ058 Hiltioger Bérder-Sigmons= CAF
Your. ref NFCQRR,WIRJ -cunsommn
"BsCﬁonsomumOfﬁ@e
,sLmﬁaeAveﬁde
Edinburgh Paik
14-Qctober 2010 T : Edinburgh
3 4 ba e -y X - &""1290-,
i ::"‘”‘MMI 2&1% ‘ - u““edfkingdcm
Sy T T aose:
mumﬁed }r'r.s\bhh .fw i-.-—_'__* o 4" -.. Faxl $44 (0) 131 4522%&
CityPoint.
65 Hayrmarket Tertac
Edinburgh:
EH12:5HD

FFor the attantion of Steven Bell.— Tram.Project Director
Pear Sirs;.

Edhibutgh Tram Netweork Ifraco
Infrago Contract ~ Projeet: Carlisle

We are in receipt of ‘your Iéhér datéd 12 Getober 2010 (INF CORR 6433/RJ) from tie's-Chief Executive
addressed to-our Mr Ed Itzinan regarding Project Carlisle.

Unfortunetely, based upon the recent discissions you have had with: Messes, Walker and. Fiynn, we see-
no:pointin megéting yet again:io discuss.anything and everythifig but:the fundamental difference| between.
the Parties, that being the difference in scope, programme, T&Cs and price. Additionalty, we find it
astonishing thal you extand. an, offer to resolve the differences between the Parties-within hours of
delivering yet anothet Rerediable Termination Notice ahd Underperformance Warhmg Noti¢e on issues

that you know re not material.

We do natintend to furttier discuss.Project Carlisie under the apparent-condition precédent determined by
tie that Infraco must donate: 245 Million to the Project or face termination. We have: demoristrated our
‘flexibility with regard.to scope, programme and to a large degree we Hive presentéd you.with an open
book cost development reflecting todays’ cost to complete the Projectto Haymarket. Yiour insistence that
Infraco donate 10 the cost of the ‘Project to help make up for your perceived budgetary shortfall is

unacceptable.

Cantrary to your statement, we find nothing that tie has provided in. recent weeks anything close to
"meaningful and reasonable”. It is with the greatest frusfration that we are compelied to conclude that no
further negotiations in the so called "Project Carlisle” initfative are meaningful. As such, unfess tie come
forward with a warthwhile proposition, please consider this letter as notice that Jnfraco shall not participate
further in méaningless negotiations or discussions in connection with Project. Carlisle, and that the Paries

notify their respective stakeholders accordingly.

We remain ......cont.

Bitingyer Berger Civi) UK Limited Ragstered Officer 7400 D y Park, Warn: . Cheshire, WA44BS Registered in England &Wa\os-compm No' 2418086

Siemens plc Regrstered Office: S Witkem $:amens Squeve F rmey Cambertey Su"ey GU16 80D R in England & Wales C No: 227817
Canstucoiones Y Awdkar de Ferrocarries S A. Registerad Office Jose Mana lturrioz 26, 20200 Bassain, Gipuzios. Rogistered in Spamn. ClF A-20001020
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Blmng BERGER SIEMENS

Cont.

We. rsmain at your full disposition for a confinuing. dislogue in actoidarice with Clause 6. of the Infraco
‘Contrdtt, i ordér o seek alternativis o the impasse that exists between the Parties.

Youts.faithfully,

Eﬂﬂnger Betger Siemen's CAF Consortium ey

é¢  David Darcy
‘Gordort Wakeford
Jesus Esnaola
Richard Watker
Michael Flysn
Antonic Campaos

Bitnger Berger Civil UK Limited Repistered Otfice: 7400 Daresbury Park, Watringtan. Cheshire, WA4 4BS. Registered in England & Weles Company No. 2418086
Siemens pic: Registered Offrce; S VWiliam Siemens Square Frimiey Cambertey Surrey GU16 BAD.Registeted m Eng(and & Wales Company No 727817
Constiuctiones Y Auxiiarde Ferrocamiles SA. Registered Office Jose Masaitumoz 26, 20200 B Gip it dn Spain. CIF A-20001020
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Privileged and confidential — prepared in contemplation of mediation
FOISA exempt

Onir Rk R CBRR@&‘I’&ISB
9 Loghiside ‘Daté: 10" Oétebei2010:
Ediaburgh-
EHA290.
DiatSirs;
Edinburgh Tram:latwork - Intrieo

W refero the Infraco’s letter dated 14 October 2010:Gefersncs 25.1:20/EKI/7058) Wity
8 dasighaled by you as kg inithe malter 6f Ploject Oadils. In-xooogfition:sf theteans:of
thatleter and our conmentsbilan Wa.sésk writien. sonfismation from:eachef the fhres.
Infraco Memibers that they f have:withdeawn ffom g intfiafive referred 10:as. Prdject Ganlisle;
Wiheyintend i seek o righithat raiite we reduire cotiiaationdhat br.
Kitzrin i fiilthe spokesperson foralllnfracoMeibers,

W8 regrétio haveto say that: yémr lefter displays-am Sppoitunisfic attituda towards ths:
Contracttenms and that it contradists what yeu a5sen. slsewhiere. T}qeass rlions:ade by
okl fglf’n ani‘contrived-and Imagihary scenariss dnd shewatarsless: attitudéy toweards your
own Taiines.

1 The'last senténce of the third patagraph iswithaut; maamng orfourdation, “We deny:
that.any tie representative has expiwﬁy of implicitly-asserted that any: dedlings with the
tnfraco have been, orare, with the intetion of asking; seeking, of ingisting that the
Infraco donates 1o tie's cost of the project.

Project Carfisle is awithout prejudice initiative, enteréd into willingly by both parties;.
which -weuld de facto settle all elaims for additional payment and extension of time the.
Infraco may have, The essential purpose of Project Catlisle is to create cost certaingy.
Sugh purpose does riot arisefrom “budgetary.shortfail”. Itis interalia to enable tie arid
its stakeholders to butget for the deliveryof the Prajest Vision.

We-do agree that tie was afforded a certain amaint of “open-book” acéess to Biffinger
Berger's sub-coniact prices. However, the record shiows that despite thie efforts of Mr:
Kitzmain, the Infraco Mémbers have not providéd any further substantiated explanation
of their various offers. To the.contrary, 55 we canfimed ih our letter dated 6 October
2010 (reference INF. CORR. 6370), the Infrace's feprésentatives have indicatsd
reductions n your offered costs.

Citypoirtt Offices, 65 Haymarket Terrace, Edinburgh, EH12 SHD
Tet: I :r-: ino@edinburghtrams.com  Fax: +44 (0) 131 6238601  Web: www.edinburghtrams.com

Regstered v Scotang Na: 230949 2t Cay Crambers, *hgh Srent, Ecinbucgh, FH1 1Y), Ednburgh Trars. it 20 operting name & fie Lk,
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In the same paragraph you refer to an “apparent condition precedent that Infraco must
donate £45 million to the Project or face termination™.

We take it that your reference to an “apparent condition precedent” is looking for us to
confirm it— we do not. It is your behaviour that causes us to issue Remediable
Termination and Under Performance Waming Notices. You are entitled to decide how
you propose to rectify your breaches of contract. You may considerthat entering into a
compromise agreement, which may be Project Carlisle, may be adequate rectification.
It is for the Infraco to propose and for tie to respond.

Your comments are at odds with your claim that adjudication results, which have

substantially (in excess of 50%) reduced your Estimates under Clause 80.4.10, are a

victory for the Infraco. The public (in whose interest we act) will not see those results

as requiring you to donate towards tie’s costs — we rather believe that they will see

them as putting right the Infraco members’ opportunistic claims. Such behaviour by -
Infraco Members could not be credibly claimed to be in accordance with Clause 6, or ! \‘\
for that matter, Clause 118.

We make no apology for issuing Remediable Temmination Notices and
Underpetformance Waming Notices. The one your letter refers to adequately
demonstrates why they are necessary ~ atthis very late stage in the project you are
still unable to deliver IFC drawings for the retaining walls which are required to
temminate the ETN at the Airport. These works are totally unaffected by utility
diversions and in the absence of any cogent explanation from you we believe to be
completely caused by your failure to manage the design.

We agree that any proposal to compromise has to be meaningfl (that is have a
significant purpose) for it to be acceptable. Whilst you may not like the purposes and
significance of the terms and scope of Project Carlisle, you cannot truthfully deny that
they have notbeen explained to you, or that our representatives have, at all levels,
been consistent in articulating them.

They are also consistent with our responsibilities, duties and functions. In seeking to

meet them tie has acted in.accordance with Clause 6. Moreover, any alternative you

may propose will have to meet the purposes and significant responsibilities tie holds to i1
its stakeholders and in Law without requiring either paity to breach the terms of Clause

6.

In contrast the counter proposals you made on 11™ September and 1* October 2010
do not address or recognise the purpose and essential requirements for compromise,
whether it is called Project Carlisle or something else. At MrWalker's request, under
explanation that all three Infraco Members had a constructive proposal to make, a
meeting was ammanged between all three Infraco Members and our Mr Jeffrey on 1 ke
October 2010. In the event only representatives of Bilfinger Berger and Siemens
attended. They had no constructive proposal to make and without a representative
from CAF present there was no l‘Erospect of taking further the ideas which emerged
from a meeting with them on 30™ September 2010.

However, Mr Jeffrey was able to make it clear that we are concemed that the Infraco is
unable to deliver an integrated design. Mr Walker and Mr Flynn were asked to report
back on this. The retention of your obligation to manage the delivery of the Design is
one of the essential requirements of any compromise.

There is no foundation for you to say that the essential requirements are unreasonable.

CEC02084560_0289



i {be-bankRIRy You give no ieaseied sxplanation why the Iinftaso Membersshopld
Tsistihatihanfiaco Works are fruncated-at Haymarket: ‘This beingin any cise: '
physically impossible besanse of the woik faibaltdlsfective) you have ¢anred'outon .

Prisces Streez. As ybu are’ Me,biﬂw‘éomﬁ% i%iiﬂfé,%i working tar sySteny reguires
‘B erosssoverin St Andrew Squara or York Place: .

4 Wenotethat yourémairat by Yol dispiosition (&1} for o confinuing ity o
acenrtianee wilh Clatiss 8 Pl lhirace. Goniach, In orier to'saek allorsaliyes 1o the-
impasse whish-exisls between the parties”. .

You do ot Specify what you refer 1o as.ari ‘impassé’, The oly matterwe oan seeas
havivig reashied 8 position whiers you can/say that e pivgicss.cap benade is Projest
Carfisle. We do riokagree thatgiven Infrico, Menibers det in agcardance:-with prificples
gress cannal bemads fothat Tnfiative. Butwhatever you may Sropose;
Contract will have fo fake theif course untilthére is-an

i faithiiily.

Project Birector — Edinburgh Tram
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: T!mre baee_heén 110" cppbrmﬂ‘stm daﬁné o Irifram fie: Hag put-forth several oS ] foisulsghir
duce: payiment-ic figco dusng the Adm:eat;an frocess, most recaritly -argliing: {ora £4. it
Iwnﬁnﬁa@ with hegaind Yo the DepotAccass Bridge. jtweuid be e)mecifer 16 fo-state thatirifraco-did vt
Tegover ity Yequesied: amount, However, Hhe:rétiuced award, £1.2Mio verses the E1:8Mio réquesiéd, Qés
ot take inty Aptount pre-Adjudication agrasiiénts and ssiléments. When correcug presented, - th
Adjtiloation Eﬂtﬁezﬁeié 4 shorfall inexpestation-and fecovéry-fof Infraco-of £600k, and for fié: of&:BMia.

Tha sSealeofexpectation atAd}udmahon claarly deroonstesites tis tig that has sought to take: adVamage of
the g’igrpuﬁa Resolition Process, tis; has atténipted to uphold: sprifious. finangial positions:in. respect of 2
of Ajidications; atbeit to- diffenng Scales; whireas Jnfraco differences: between iniial Setiniates
‘aihd revised: -amounts. putto Adjudmnan ‘have Been adjustad Based on updated: 1 new mfemaﬁom Gther
. Hens:.arg. due to pre-adjudication se(ﬂemen&s and agfeements and. sﬁa:gm We
 -eompremise by Jafraso. Qachieve settlernent. o

“Tousieats e Hitfeteficas in perspective. beiwee the: Padiss ori design mapagenient, aetﬁd figk:
Havaselestsd a better lssye than the reiauﬁng walbat Edit%burgh".i port. Perhaps the wugeﬁgs dcﬁpihis
with :Jaoking into the details of the. history-on this fié-nust’ know Very well that. this s,geﬁaqmof the

otte-lins basir: $ibject 16" considefable-chiange'in séope and réquitements. since the time of. 1hé.i
BBS prelirinapy desian sabmittéd i Jane. ?an

of sideagreemems With third-parties, final.deterrination of the'Limits Of Baviation {LoD), and changes-in
requfrémems fromm teand TEL. Whilst tengthy we will set: out for youis gase of :eierenee, What transpingd.

Up o e péint of Novaﬁon of the SBS Agreement Info the Infrace Conrra@t May: 2008, SDS was not:
‘requirsd bo Sesure:approval from BAA forthe SDS desian, This. _i@sponsibilfty rested with City shEinburgh
K {CEC) At thaipoint of Novation, ifew tequirerisats-were added far SPS to seoure BAA:approval,

it -spite-of the fack thal SOS had. already. issued: the design. for this-portion of Work; mnltxding guiveit:

numbén,_ m?n traim stop.at the airport; and: the: retaining- walls uiizng. the. food-modeling, prepared: for

NIL) lands; The conclusion of the modelling work undertakan-was that the impact « :
the Edinburgh Tram Network coulid be mitigated via:the. introdirction of -a. wir in euivert: numbar B As a
-Tosult: efﬂais, ‘tie reduced the LoD in.advance-of the:signing of the Nil. Agrsement on § Noveriber 2005.

Suhsaquerﬁy 4he EARL project was cangelled,
Aﬂer the péint: of Novatioh -of the. SDS Agréement, change. ordets. were issued by tie for A Kosk:and

mnonywbémwced at the tram temiinus af the airporton BAA Jands, putwith the LaD. This resuitEain:

a realignment of the retairing wall, introdiscing -a- prétriision {outwith the LoD} into the Gogarbuny and

reducing the: overa)l channel width of the bum; and thus impagting on 1he flood characteristics and ovegail.

gapacity of the Gogarburh, The requirement for SDS o accept tesponsibility for the. hydralogical.modefling

for- tha Gogarbum- Retaining Walls and its asspojated flood plajas. was: insbucted by i on. 29 January

2008 (INF. CQRR856), This included design, of the kiosk, hydrological analysis, consultation with. SEPA,
~andconsultation with BAA,

Adda&wany, SDS. received otier change erders to the Gogarbum retaining walls, i.e, on 13 daimary 2009

for changes:to the finish NF CORR'583),.and on 8 February 2069-for amendments to the west side near

the BAA ECRG scheme for drainage and. slope. tie-in (INE CORR 465). lssues associated with thése

changes, ‘and athers; have held up (and are sbil holding. up) the Prior ApproVallPlanmng ‘Permissiop for

&e fgea, anhd subsequently the final IFC of the end of the: Gogarbum Retaining walls, whichare outwith
e:

1t 18. clear that the development of the SDS- d&s;gn to a satisfactory conclusion and issue of IFC drawings
has been frustrated by long drawn out, ‘on-going changés in_tie reqmrements additionat thied party
approvals and tie delays in instructing the changes assogiated with the ongoing developments in the area.
In saying that you have no cogent explanation on this shows that you have either not recognised. the
effects of your actions in this matter, or you are being disingenuous.

Bitfingar Berger Civil LK Limited R
Siemens pic Registered Office: Sir
Consinucrionas Y- Auxifiar de Ferr,

tered Office Joss Maria lturrioz 26, 20200 Bessuin, Gipuzkoa. Regr d in Spaln. CIF: A-20001020
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drivei bira combination:of the deimise of EARL, siéring

clntied: the-requirement for additional flood: anmpenaaxery storage on. Ne»g lngﬁsm Limited;

Deresbury Park, Warringlon, Cheshire, WAA 48S. Regisleredin England & Wales Company No: 2419086
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3. Withew ‘specifi: reference 1o itiat Settion of Glaysé & you are réfefring to, weare Tiitedd v i

response, However,’ WMtegardmaoummméms regarding:“a constructive: mpoSal"Qbeing bnolghtto fie:

by our Mir. Weillker wee wate. expecting. on fhe centrary, to-listen to what tie- had %o con propose.

“The record shouild Indjcate that the meeting'was preceded y. seversl oon%ssaﬁon&aﬂé%ph@he alls
Letween Massrs Jeffnsy and Walker, antl was sclely 3pranged to discuss mutisally. sgregd; teimination.

Priot to the meeting; it was: elearﬁrput Mbykdr Walkeﬂhaﬂnfracowas.wpewng 1. 5e paid o

utually tefminate the Project but instead e presented-that substantial monies, -passibly up fo-£50Mi

wouki'be: neeved to Hlow from. Infraco to fie fo tecompense tis, This was in spite-of aur. D, Keystierq

cleasly agvising Mr. Jeffrey, in a telephoid call just prer to the meeting, that Mr. Walkefwas empawemd

}o speak on-behaif of Infraco i tits regand, and: stating-that there would be'no. dénétion-fadlie: Projfect by *
nfracol

We hardly see. How CAF*s aﬁeng(anea 4t the roéefing 1o receive such 4 demand  would: ha\ce been
beneficial. To clarify, CAF has not expregsed any- desive fo “further the ideas wiieh. Bmerged” dnring the:
‘méetiig of. 30 - Septerfiber 2610, ‘specifically theit’ interest in complating: the Infraco” Work bayord

Haymarket:

Furthermore; to dorract the record; it is tia that first suggested that Bilfinger Berger torminiafe #s'ork at
Haymarket tmder Project Calisle; not.infrdco; due to CEC’s desirg “net to have: leﬁnger Berger in
Edinburgh Streets”.

4. The "impasse® we . refer ‘for is-Jaftaco: will not-agree to reduce its prics,, He's.. rien-payment of
Preliminaries to Which infraco. Is: aiitftled, tie’s. non ‘payment: of £3Mio for the detroristraiile costs, on
Princes Stre e} to which'infraco.is entitled; tie’s non paymerit of other parts of agreed: changas of Clause:
8015 iinstrycted works 1o witiich.Iifvaco is enlitied, tié's-constant threat o Infraco of emination nhd tie's
géneral failure. Y -act iiy a fair ard reasonablé maoner in adninistering the Contract. clearly tie-has

difficulty atcspting thé entilements: arising 160 Infraco therefiom.

Each month tie continues to- prevaricate and do not accept our Project Carliste Propesal; the cost o the
Project increases, making the’ g2p between available funding and the- cast 't -Gomipléte eVen greater,
furthér complicating negotiations, and. further detaying ar eventual operating tram senvies iin Edinburgh:

This Is. contrary ‘to your frequent seforence fo yaur protecting the public purse and your Best Valye
obligations. in-this régard, it is-ourapipion thatie is failing to fulfil obligations to the City of Edinburghi.

Nistwithstanding ths:above, we believe a meaningful and responsible proposal from tig shall inclidé
agreement to-the co garahenstve Scope and Programme-as we have put forth i bath of our Propesals, |
agreoment with the Infraco pricing (b be amended.in relation %o a revised programe) and 4 respénsible

:=a;;s]to ?ddtess the scope of work beyend Haymarket and materials and trams procured spécifically for
the Projec

Yours faithfull

M Foerdpr
Project Director
Bitfinger Berger Siemens CAF Consortium

cc: David Darcy
Gordon Wakeford
Jesus Esnaola
Richard Walker
Michael Fiynn
Antonio Campos

Bilfinges Berger Civil UK Ummited Registered Office: 7400 Darettnry Park, Wartington, Chethica, WA4 4BS. Registeredin England & Wales Compeny No: 2418066
Siemens pk Registared Offica: Sir YWitham Siemens Squars Famiey Camberiay Surrey GU8 BQD Registerec in England & Walas Company Na. 727817

Consinuscciones ¥ Auxdliar de F iles S A. Rag: Offics Jose Maria Rurrioz 26, 20200 Beasain, Gipuzkoa. Regisiared in Spain CiF: A-20001020
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not io have the excruciating process repeated for the i remaining six and half kilometres, fie's
reasohing is clearly explained on page 3 of our letter dated 24 August 2010 (reference INF.
CORR 5858).

Citypoint Ofiices, 65 Haymarket Terrace, Edinburgh, EH12 SHD

Tek +44__‘.-Emn info@edinburghtrams.com Fax: ++44 (0) 131 6238501 dtekcrarat« (G

e-mail:ste ggn [!@_t ;g"

=
o

Ragistarcss i Scottand Kot 230949 13 Ty Charmbers. Migh Street, Edinbingts. EHI 1Y), Edaburgh Trams i o operating name oftia Ltd.
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Privileged and confidential — prepared in contemplation of mediation
FOISA exempt

-Our Ref: INF GQRR 6634

JForine atisntion: of Martin Foerder < Profect Director
Bilfinger Berger - Siemens - CAF Consoriuny et
| otkside Aventis Yeilir Ref: 25.4.204,EKE: 7268
Ecfinburgh Park S S
Edinbutgh Bates 3™ Noveimber 204
EHAZ8DJ. _

Déarsis,

Edtiiibu fi’?l’ramﬁmjecit Infrace
Wi referto youriettar dated 28% Gatober 2010 refemge 25,2 :1,291‘5[(,‘7258

At pointin timewe do notreply to what Yousay’ in.regard to’ y the dasign oj ﬂm rétaiping
waélls at Gogar Burn as this is the subject of 3 Remediaf Terniination Notice, issued o 42
October-2040, which has yet to-bg repiled to by you:

@)ﬂherﬂ\an the-four-paragraphs which refertoeagar Bwn&etaimng Walls on-page iv:e, ymxr

letter appearsioseek to offerextuses for your b uy; but:t 15 not dear towhom youars .

addréssing your axp!anatnons We can aay that it Is erear Mmety o netanwraﬁy tébresént-
the faits-orindesd récognise your dhiigationsas:the *contractor”. A

In Section 3. youd. give the Impression 4fhelding CAF, invery koW asteem, as well a8 Jgnotingithe
faot that they are joint and saverally bound under the lofraco Confraict and that the: pf‘OVISIQW’of
thie tranis is, obviously, an essential part-of the nfracs Contract. You seek to passthe :
importance of theirinput off by giving :an inacourate pisture ofthe way the meeting-on the 91
October 2010 was instigated. 1t s [itle Wondet-that DE. Keysbetg-and Mr. Joffrey may hava
beeh at-tross purpases When they spoke —it wasMr. Weailker who requested the meeting.eh
the prétext that the Infraco had some propesals to make-which tiewould find constructive: No
stich proposal was made and indead Mr. Fiynn, ata pHvate smesting with Mr. Jeffray onihe 25
Octlober 2010, expressed surprise at bising told thatit was Mr. Walker who had asked: forthe-
meeting:. The enly credible explanation in this matter is that Mr. Campos was prevented-from
attending becayse of flight delays iir Paris.

' The fnighility of Infréco Membersto coardinate their approacis repeated in your attemptin the
finel) paragraph:of section 3 to inject 4 misreprasentation into'the record. Thefactual fecerd
showsthat it was Infraco Members who mstlgated the idea of “divorce” and that your Mr. Reid
adticulated the options from your view point in his letter dated 5 March 2010. In viewof the.
way you-performed on Princes Street to preduce just one kilometre of track to an umapproved
design and containing defective work; it is little wonder that some may express a preference
not to have the excruciating process repeated for the remaining six and half kilometres. fie’s
reasoning is clearly explained on page 3 of our letter dated 24 August 2010 (reference INF.
CORR 5858).

Citypoirit Offices, 65 Ha et Terrace, Edinburgh, EH 12 SHD
Tel: ++44 (0) email: info@edinburghtrams.com  Fax: +44 (0) 131 623 8601 3ff§ét’ﬂfﬁff~_
e-mail:stevenbelidtie itd uk

Ragistosedin Scotkind Nz 230249 a3 Sty Charbers. »6gh Qreet, Edintiargie. EH) 1Y), Bdbaburgh Trams s st operating rame of tie Ltd web: wwiv. e I!d UK
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Your letter clearly demonstrates that you fail to acknowledge your responsibility to manage the
design and totake measures to progress the works with due expedition. Moreover, you also
clearly fail to accept that it is your responsibility to act reasonably and make claims for
additional payment. We do not withdraw from our contention that you engage in opportunistic
claims and that the record supports this. You also either misrepresent or misunderstand Mr.
Porter's decision on the “negative sum” we claimed in respect of Retaining Wall W16. His
position on this is explained in the last paragraph of page 15 of his Decision — he did not
consider the matter. We will be reverting to you on this matter in due course.

We deny that we have withheld payment to which the Infraco is entitled. Itis a matter. of fact
that we have complied at all times with Clauses 66 and 67. It is for you to take steps to resolve
any difference you may have with sums certified by us and value we place on changes.
Indeed, the disputed matters of Preliminaries and the PSSA certificate of August 2010 are both
currently subject of the Dispute Resolution Process between the parties to resolve such
differences. . You are obliged to take such measures which facilitate you progressing the works
with due eXpedltlon Your obligation is the antithesis of your current behaviour in suspendmg
work because you disagree with us on your entitlerment to payment for some INTCs.

We deny that any of our representatives have placed a pr‘ice on “termination”. Your assertion
that Messrs. Rush and Molyneux have dealt with your Project Management may explain-why
you either misrepresent or misunderstand. Our said representatives have, by explicit
agreement with Infraco Members, not dealt with your Project Management — they have dealt
with Mr. Kitzman on the matter of Project Carlisle. Infact as Mr. Rush has had:virtually no
contact at any time with the Consortium’s Project Management (merely two short meeting with
Mr Foerder present earlier in the year and the attached email exchange wuth Mr Berrozpe) it is
difficult not to interpret your assertion as being a fabrication.

All of tie’s representatives have been consistent in articulating the essential requirements for.
any compromise under the guise of Project Carlisle. Despite that such an arrangement would
include a one-off settlement of all the disputes between us, you persist in demanding thatwe
agree to your proposal which neither settles all disputes nor complies with the essential
requirements. Your position is unrealistic and we do confirm that the persistent and evasive
approach, as in your first paragraph, does nothing to persuade us from seriously having to
consider termination as being a realistic consequence of your actions.

In sofar as campaign means, “to engage in an operation planned to achieve a certain goal® we
admit, as should be expected of us, that our actions are not whimsical. Our goal is to establish
price certainty for a viable tram network which is based on a design capable of obtaining the
Independent Competent Persons approval in a certaln and acceptable time. We do-not demur
from this and have no fear of being heid to be lrresponsmle for seeking to achieve this.-
Conversely you appear to be “fighting” to retain the status quo of uncertainty of price,
programme and design, on your terms.

Ty,
I
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We riofe: that you tonfirtn that Mr. Kitzman i wo lehger the spokecman F6r Infraco Members,
Iivthe absence of written denjal by all Infraice- Members by close of buginess:6n.5 November
2010, we will sotisider this 1o be thieir wish and progsed on the basis that the Infraceis.ne
longer seeking to achigve & compromise with us.

Yourg faithfully,

" Stever Bal
Projest Director - Edinbutgh Tram:
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