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Geoff Gilbert

From: LAING lan [Ian.,Laing@pinsen.tmasoné.co.m]

Sent: 19 March 2008 16:44

To: Bob Dawson; MOIR Suzanne

Cc: Geoff Gilbert: Dennis Murray; Richard. Walker@bilfinger.co.uk;

Scott. McFadzen@bilfinger.co.uk; Flynn.Michaei@siemens.com,;
herbert.fettig@siemens.com; Andrew.Fitchie@dlapiper.com; 'L/
mgallaher@biggartbaillie.co.uk; OWENS Christopher

Subject: RE: Schedule 4 - Pricing
Attachments: ETN - SCHEDULE 4 18 MARCH.DOC

Bob

In advance of our meetihg tomorrow. | attach our mark-up of Schedule 4 in relation to the Pricing
Assumptions. This is extensive simply to align the content with the outcome of recent discussions.

| have sought to amend the VE wording to bring this inj line with the discussions between me, Scott and
Dennis. | hope that this is honest to the principles that we agreed, certainly there is no intention to be

otherwise!
| look forward to meeting with you tomorrow.

Please note that | have issued this without Siemens having the opportunity to review as time simply did not
allow this. Accordingly, it is subject to any comments that they may have.

Regards .

lan Laing
Partner .
Pinsent Masons LL

DDI '
Mobile
Internal Ext -

Pinsent Masons LLP is part of PMLG - An international group of law firms

From: Bob Dawson [mailto:Bob.Dawson@tie.ltd.uk]
Sent: 12 March 2008 19:23 “

To: MOIR Suzanne | '
Cc: Geoff Gilbert: Dennis Murray; Richard.Walker@bilfinger.co.uk; Scott.McFadzen@bilfinger.co.uk;

Flynn.Michael@siemens.com; herbert.fettig@siemens.com; Andrew.Fitchie@dlapiper.com; LAING Ian;

mgallaher@biggartbaillie.co.uk
Subject: RE: Schedule 4 - Pricing

Suzanne,

Further to our meetings yesterday and today | attach an updated version of what we discussed. | haven't yet
compared with notes from Geoff, Dennis and Steven as yet and thus apologies if I've missed something.
Obviously | haven't put anything in lawyer speak. ' '

There are several areas that were not finally concluded that are still noted in red, such as the tram technical
issues and the like. |

| understand that the Network Rail immunisation is being discussed at the moment.
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Re: Schedule 4 - Pricing ' _ Page 2 of 3

I've noted a few ‘trigger dates’ in the Provisional Sums appendix. These are either as suggested by Scott or
an amendment based on my guesswork. We need to check the programme implications as some were clearly
not practical. | have also noted a few as ‘not applicable’ where it is simply drawing down the expenditure or
referenced it to 20 BDs after BBS has responded to something e.g. the ballast saga.

| look forward to concluding tomorrow.
Regards

Bob Dawson
Procurement Manager

tie Limited

Citypoint

65 Haymarket Terrace
Edinburgh EH12 5HD

Tel:

rocic

Email: bob.dawson@ftie.itd.uk

www.tramsforedinburgh.com
www.tie ltd.uk

é Help to save paper - do you need to print this e-mail? | |
If you consider this email spam, please forward to spam@emailsystems.com

The information transmitted 1s intended only for the person to whom it 1s
addressed and may contain_confidential and/or privileged material. If you are
not the intended recipient of this e-mail please notify +he sender immediately at

+rhe email address above, and then delete it.

r-mails sent to and by our staff are monitored for operational and lawful

businesgs purposes including assessing compliance with our company rules and
system performance. TIE reserves the right to nonitor emails sent to or from
addresses under its control.

No liability 1is accepted for any harm that may be caused to your systems O data
by this e-mail. It is the recipient's responsibility to scan this e-mail and any
attachments for computer viruses. -

Senders and recipients of e-mail should be aware that under gcottish Freedom of
tnformation legislation and the Data Protection legislation these contents may
have to be disclosed to third parties in response to & reguest.

‘tie Limited registered in Scotland No. SC230943. Registered office - City
Chambers, High Street, Edinburgh, EH1 1¥T. ' '

This email is sent on behalf of Pinsent Masons LLP, a limited liability partnership registered in
England & Wales (registered number: 0C333653) and regulated by the Solicitors Regulation
Authority. The word 'partner’, used in relation to the LLP, refers to a member of the LLP or an
employee or consultant of the LLP or any affiliated firm who has equivalent standing and
qualifications. A list of the members of the LLP, and of those non-members who are designated as
partners, is displayed at the LLP's registered office: CityPoint, One Ropemaker Street, London
EC2Y 9AH, United Kingdom. The contents of this e-mail and any attachments are confidential to
the intended recipient. If you are not the intended recipient please do not use or publish its contents,

contact Pinsent Masons LLP immediately on +44 (0)20 7418 7000 then delete it. Contracts cannot
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be concluded with us nor service effected by email. Erqail—s are not secure anfi may c%rittaut'l viruses.
Pinsent Masons LLP may monitor traffic data. Further information about_ us is available a

wWWwWw.pinsentmasons.com.
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3.0 Construction Works Price NOTE: Tramco and SDS TO BE ADDED
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GENERALLY

The Infraco Construction Works Price is detailed in Appendix A to this Schedule 4.

Infraco Works and not subject to variation except in accordance with the pr ovisions of this_ - - [ Deleted: w
Agreement. | | _ ; |

This Part 4 of the Schedule sets out the various caet;egmies: of items that may be subject
to change, together with a mechanism for adjustment of the Contract Price including the
Construction Works Price.

No provision within this Part 4 of the Schedule shall entitle the Infraco to more than one
payment for any item or other entitiement under the Infraco Contracit.

References to clause numbers in this Schedule are to clauses in the Infraco Contract
unless otherwise stated. '

All rates, lump sums and the like contained in this Schedule 4 are exclusive of Value
Added Tax and are in Pounds Sterling.

DEFINITIONS USED IN THIS SCHEDULE { Formatted: Font:Bold
.« | ' """.j{‘ Formatted: Line spacing:
rchaeological Officer" means [®] e o | Double ]

\ | Formatfed: ‘Bullets and

The "Base Case Assumptions" means the Base Date Design Information, the Base ‘Formatted: Font color: Red

Tram Infortmation, the Pricing Assumptions and the Specified Exclusions.

The "Base Date Design Information" means the by the design information d—rawings -
issued to Infraco up to and including, 25" November 2007 listed in Appendix [e] to this _ .-

Schedule Part 4 save for where design information has been superseded prior to the
above date [as listed [e]].

The “Base Tram Information” means the information contained in CAF's technical __
response in relation to the Employer's Requirements and the Tram Supply Agr‘eement/
CHECK with Andy + Robert. . - |
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3.3

‘Ready for Construction" means (NOTE: check any conflict or overlap with lssued'for

TN - SCHEDULE 4 18 MARC

Construction Definition) that the design satisfies the following requirements:

* It has been prepared in accordance with and satisfies the requirements of

the Employer's Requirements and the Third Party Agreements; and

@ That the SDS Provider has procured that all Conée'nts necessary to allow

construction of the relevant part of the Infraco Works have been obtainea
including, without limitation, those necessary to satlsfy the requirements of

the Thll‘d Party Agreements.

Specified Exclusions” means items for which Infraco has made no allowance within the
Construction Works Price as noted in Section 3.3 b;e:lo.w.

- An "Undefined Provisional Sum" means a sum included in the Construction Works

Price which is prowsnonal but for which Infraco has not deemed to have made due
allowance for programmmg planning and pncmg Preliminaries.

CONSTRUCTION WORKS PRICE

The Construction Works Price is a lump sum fixed and firm price for all elements of work
required as specified in the Employer's Requirements as Schedule 2 ana the Infraco

Proposals as Schedule [33] an
provisions of this Agreement. ,

d is not subject to variation except

it is acacepted by tie that certain Pricing Assumptions have been necessary and these

are listed and defi ned in 3.4 below.

Specified Exclusions from the Cons.tructian Works Price are:

b)

d)

Utilities divers:io-ns _i‘ricl uding both the diversion of Utilities and the dwersmn of any
other utilities) and protective works associated with utilitie

_q-—_-iﬁ-‘ﬂiﬂ-ilﬂrmw-‘-__

Sums for those identified utilities diversions that are to be undertaken by Infraoo

Work in connection with the St Andrew Square pubhc realm pro;ect beyond  the
tram works. For the avoidance of doubt tramstops, trackform, track bed, OHLE,
road surface refurbishing, associated systems and link works together with a

ny
- other work shown on the Base Case Design Information are included. v

Ground conditions that requure works that could not be reasonably foreseen by an
experienced civil engmeermg contractor based on the ground conditions reports
provided to BBS on 20" and 27" of November and 6" December 2007. Additionally
the BBS price does not include for dealing with replacement of any materials below
the earthworks outline or below ground obstructions/voids, soft material or any
contaminated materials. However the price for excavation and earthworks are

- | Deleted: 21789365 1 |
" { Deleted: Schedule 4 - Pricing
(12 Marcb 08) |
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“trees will be provided for any trees removed in accordance with the [Environmental  °
Management Planly e

31 - Te Archaeological Officer sf

5

33

34 Stray current protection prop

"Th.fie'_rro:eramminz- assumptions set out in Schedule 15 are and remain accurate in a\lk/# -
‘respects. | | 4
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approved by all relevant Approval Bodies except in respect of immunisation of

Network Rail which shall be dealt with'in accordance with that noted in the Pricing
Assumptions in [?] above and Infraco shall provide all management support ar:d/;ff

. . technical back-up to achieve the approvals; - ,

35 Jhat Consent shall be obtained _ £W1thtn a reasonable
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progress of the Infraco Works) for the use of Railway Ballast from Markle M g@, .

36___Demolition or alteratio n. of existing bu1ld1 ngs shall only

Demolition
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Caledonian Ale House (Plot 33), o .- - ___; _____ B 1.5

Redpath McLean Office Russell Road (Plot68),__________ ______......7
Simloch Property Roseburn Street (Plot 75), | s
Viking International Roseburn Street (Plot 79),
JB McLean lean-to Roseburn Street (Plot 92), “« N0
National Car Rental Roseburn Street (Plot 103) ;
Busy Bee Catering Balgreen Road (Plot 130), ' ' 4

ATC Hut Stenhouse Drive (plot 150) - NI

Alteration Mty

Old bus depot on Leith Walk (Plot 15), altered to accommodate new sub- '\

Murrayfield Wanderers, alterations to side of club house NOTE: check whah"a\ )

allowed and is Infraco doing this work? Susan is checking, is yes do we .\
need to add a provisional sum? .
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/ 39 That compliance with the infraco's obligation {o give due a proper cognisance wo  * { Formatted: 3ust1fed Indent:

~ third party requirements (and similar obha ions such as fo h Ie "sue ar d_proper ‘,ﬁ tﬁ{t Nﬁuﬁg"rsﬂf’l%'?n%eﬁnés

| ~ regard to such hird party requirements) under the Third Party Agreements shall not o

) | cause any delay or disruption to the carrying out of the \nfraico Works (nfraco . (LEormatted: Font color: Auto
having used reasonable endeavours to mlt;_ate the impact of such com hance . - 4

40  That any conditions attaching to any licence or similar arrangement entered into
 between tie and a third part ursuant to the Third Party Areements shall not
cause an delay or disruption to he car ;- eut eft s Infrac |

1 3.5  The Contract Price has been fixed on the basis of inter alia the Base Case Assumptnons

-—l-ll—lii--l-—i-rm---l-iﬂuu——. PR THRY P TR

noted herein. If now or at any time the facts or circumstances d|ffer in any way from the

L . e .

Base Case Assumptions (or any part of them) such Notified Departure will be deemed to

.,“—p_—_.ﬁ‘h_m“ﬂ.—._-ﬁ—hﬂ#“ﬁuu_—&*-l-—llllll—-_-l
i,

be a Mandatory tie Change_requiring the Infraco to [e] in respect of which tie will be_

deemed to have issued a tie Change on the date that such Notifi ed Departure is notifi ed -
by either Party to the other.

- Formatl:ed Fent celor Auto

-« - - - - Formatted: Justified
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4.0
4.1

4.2

4.3

451 _If any of the events or circumstances covered by Provisional Sums which are not+
Provisional Sums requiring Instruction occurs, such occurrence will be deemed
to be a Notified Departure. | ' - '

452 After agreement Or determination of the tie Change resulting from a Notified
Departure which is deemed to have occur ed pursuant to paragraph 5.5.1 the
Provisional Sum and, in the case of Defined Provisional Sums the provisional
allowance for programming, planning and pricing Preliminaries shall be removed
from the Contract Price and Milestone Schedule and the Programme and shall
be replaced by the value of the tie Change and programme adjustment
determined in accordance with Clause 80. ' |

,'l
B o e e e s e o T S B o e o o e o o e T [ e 0 ED g S s v r
50  VALUE ENGINEERING (VE) THAT HAS BEEN TAKEN INTO FIRM PRICE a
5.1 The Parties have agreed Value Engineering opportunities / savings as \oted in Appendix
C. . . ,

PROVISIONAL SUMS

ETN - SCHEDULE 4 18 MARCH, .-

50

Provisional Sums have been a;llfowed for items listed in Appendix B.

These are in two tables. The first table represents Defined Provisional Sums,
table represents Undefined Provisional Sums,

The procedure for the expenditure of the Provisional Sums is as set out in this siectio_:4.4
Provisional Sums reguirin

4.4.1

442

Provisional Sums not requiring an Instruction

-i—-—---rlﬂl_l--l-_-ll

instruction

of the Provisional Sums*

Not later than.the dates set out in column

Provisional Sums reguiring Instruction apply which tie Ghange hall be a
Mandatory tie Change. Failure by tie to issue a ftie Notice of Change in
accordance with th Compensation Event to which Clause

65 applies

is paragraph shall be a

After agreement or determination of a tie Change for_works to which a+----

Provisional Sum_applies, the Provisional Sum and, in_the -case of Defined
Provisional Sums_the provisional allowance for programming vlanning . and
ricina Preliminaries shall be removed from the Contract Price and Milestone
Schedule and the Programme and shall be replaced by the value of the tie

Chanae and programme adjustm ent determined in accorda nce with Clause 80.
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| submit initial proposais as to
| how the work will be designed,
a design programme and an
1| outline design to meet the
requirements stated at 4.4
above to tie for agreement.
<#>Thereafter, and subject to
| satisfying the requirements of
‘the Design Management Plan,
Infraco shall prepare detailed
proposais and a finally
approved design.q]
<#>Provisional Sums will be
| omitted and the Construction
Works Price shall be adjusted
in accordance with the
provisions of Clause 80 (tie
changes) and fonmaiized by the
issue of an instruction by tie.§
<#>NOTE: dates etc. —to be
i addedy 2 g% L R
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5.2

5.7

5.7,

5.7.2

5.7.3

0

Subiject to the provisions applving to Value Engineering opportunitie whlch are Design to+ -~ -

Cost these VE opportunities / savings are not simply targets but are fixed and firm | Numbering

reductions which are reflected in the Contract Price as at the date of this Agreement.

Subject to Clause 5.4, Infraco shall use re'aee-n-_abl-e endeavours to_implement a Value

Engineering opportunity provided that:

5.3.1 where the implementation of the -Value Engineering opportunity reguires« - - - - Formatted: Indent: Left: 1.5

instruction by tie, tie have issued such instruction (which shall be a tie Change
sufficientiy ahead of the Programme to allow the Value Enmeerm oortumt

to be realised:

- 5.32 the Value Enln-eerin e_f-o._rtuﬂi:t IS tech.ni ll- fe sible;

5.3.3 any Co sents euured for the img le entation of the Value Engineering
spportunity are obtained and desansl sued fer Con t cilon b edaeset out

in the Programme

5.3.2 any other Key Qualification applying te the Value Enc meenn opportunt  have
~ been achieved. : '

Where a Value Engineering opg a:rtum V. is im _-.l;. mented:

5.5.1 the Employer's. Reuurements ahd Infrace Proposals shall be amended to take+---
| into account the changes to the Infraco Works as a result of such

implementation; and

Where a Value Engineering opportunit is_ne't implemented:
5..6.1' . Infraco shall carry out the Infraco Werks without .the amendment to the+---
Emplover's Requirements and Infraco Proposals which would have been made

had the Value Engineering opportunity been_im ler e-nte.cl and -

56.2 Infraco and tie shall -ree amendme its to tha Mite: tone Schedule te incres se
the Contract Price b the saving applving to the Value Enqgineering opportu

set out in Appendix[ - 1.and lnfraco shall be entltled to ‘incli de m |ts next
Application for Payment and tie shall payto nfce e des n cest mcu |
Infraco in considering the Value Engineeri

amount of £25.000 per Value Engineering opportunity. -

Where a Key Condition to achieving a Value Engineering opportunity is "Design to Cost ™.

before_implementing the Value Engineering opportunity Infraco shall deliver to tie an
Estimate setting out the net cost or saving of implementing the Value Engineerinc
op o-r-tu-n-it / (including design costs).; -

ie shall confirm within 10 Business Days of receipt of the Esttmate if tie w:shes infraco to
syroceed with the Value Engineering opportunity.

f tie confirms that it wishes Infraco to proceed with the Value Engineering opportunit
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2.7.4

6.1

6.2

6.3

7.0

ETN - SCHEDULE 4 18 MARCH, . --

S,

o
-

_the Employer's Requirements and Infraco Proposals shail be arr ended to take Into

~coount the chanaes to the Infraco Works as a result of such i slementation: and

b Infraco and tie shall agree amendments to the Milestone Schedule to increase the
ontract Price by the difference (if any) between the saving applying to the Value
Engineering opportunity set out in Appendix | and the actual saving set out
in the Estimate provided to tie in accordance with.paragrapn| | [(WRACIS the
actual saving is less than the saving set out in the Appendix) and Infraco shall
be entitled to claim in its next Application for P ayment and tie shall pay to Infraco
the desian costs incurred by Infraco in considering the Value Engineering
opportunity up to a maximum_ amount of £25.000 per Value Engineering

opportunity.

If tie confirms that it does not wish Infraco to proceed with the Value Engineerinc
opportunity paraaraph 5.6 shall apply. tie shall be deemed not tc wish Infraco to proceed
with a Value Engineering opportunity which is design to cost if it fails to respond to an -

Estimate in accordance with Clause 5.7.2.

57.5 Infraco shall use reasonable endeavours 10 ac jeve the savings for each Value

Engineering opportunity,

mﬂ--“ﬂ‘-l’lllil-__-—lﬂl#h_ﬂ-*.l-.i—t—--l-ﬂi-'--qiﬂ—-—--_—-.-—i.-—-—--m—_“-*ﬂ_-_—*ﬂ-‘“ﬂ

FURTHER VALUE ENGINEERING (VE) o .

Further Value En

ineering opportunities / savings. as noted in Appendix D - ‘

This further VE represents that which either one or bath Partaes is unable to commlt toat
this stage and will still be considered as a potential target. There are two sub-categories,
those with an estimated saving carried to the summary and those as an unspecified item. |

These will be adjusted by applying the provisions of Clause 80 (tie Changes). For the
avoidance of doubt, no VE that has already be considered by the Parties or that may
subsequently be proposed by tie will be considered as a shared saving under Clause

81.3 (Infraco Changes).

(12 March 08)

b » aer M

1 Deleted: 5.1 . The parties have

agreed Value Engineering
opportunities / savings as noted

in Appendix C.4

<#>These VE opportunities /
savings are not simply targets
but are fixed and firm.

| reductions, save for conditions

(Key Qualifications) noted in

Appendix C.

<j>in the avent that the Key

| Qualifications noted cannot be

achieved, any adjustment to the
Contract Sum will be made by
applying the provisions of

Clause 80 (tie Changes).{l
Formatted: Justitied

UTILITIES DIVERSIONS TO BE CARRIED OUT BY INFRACO

Although tie has let the MUDFA Contract [Multiple Utilities Diversion Framework
Arrangement] to carry out the diversion of utility apparatus in the path of the proposed
tram route prior to Infraco Works, it will be necessary for some of these works to be
delivered by Infraco for the following reasons: |

« they may be unrecorded and not discovered until the Infraco Works are
commenced
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8.2

| 04

9.0
9.1

9.2

9.3

| OITIISSIOI'}S contained therein are entirely at the risk of Infraco.

ETN - SCHEDULE 4 18 MARCH, . - -

i —

. they may be discovered under MUDFA but Ieﬂ to av a prra
other technical reason |

@ they may be mtrms;ically Ilnked to the lnfraco Works

s they may require such significant remsiaiement work that to carry eut unak
MUDFA may result in sngmﬁnnt abertwe works * -

'_-l'

Where Infraco has been adwsed of the existence of utility apparatus in advance, whether
identified to date or following discovery by MUDFA, any adjustmer
will be made by applying the pmws:ens of Clause 80 (tie Changes).

Those identified to date are noted in Appendix F NOTE appendix to be developed /

could be in Schedule 41

SCHEDULES OF RATES AND QUANTIFIED SCHEDULES OF R#

Rates for certain items have been. established for determining the value of tie Changes
as noted in Appendix H. These mclude | | S

¢ Rates for utilities diversions .
Rates for Additional Trams and other items related to the Trams

The rates contained in the appendix are inclusive of overheads and pu;o’r“ t are to be used
for the purpose of agreeing changes (positive and negative) noted in Clause 1 .2 of thas
Schedule 4.

The Quantified Schedules of Rates are also contained:in- Appendix F and they are

" included for reference only in determining the value of changes as outlined in Appendix #

herein. For the avoidance of doubt the quantities have not been prepared in accordance'
:‘%.e and any errors or

with any Standard Method of Measurement, are not re-meas_u 8

Rates for SDS are as noted in the SDS Agreement / SDS Novation Agreement which also

i e ralir LR R NS AR i

Deieted 21789366 1

i I . Sdule 4 Prucmg
(12 Merch 08) -

s

t. the Contract Sum

set out the mechanlem that shall epply m respect of any de31gn assoetateel with tie

Changes.

 PHASE 1B

Under Clause 85 of the Contract tie can instruct execution of the Phase 1B Works as an
option.

The basis of the option is set outin Schedule [37].

NOTE: this section requires further development

10.0 FINAL ACCOUNT REQUIREMENTS
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| 101 The ﬁ:-nalu account for the Works and Services shall be pf'eparéd pro-gressive_ly tho.ugh th_e
duration of the Agreement and the Infraco shall provide all necessary information in
support within two months of Service Commencement such that : -

a) the final account for the Construction Works is prepared within 3 months of Service |

Commencement

and

b) the final account for Maintenance Services delivered in respect of the foregoing
Year is prepared within 3 months of the end of that Year.
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. APPENDIX A
- CONSTRUCTION WORKS PRICE ANALYSIS

A1 CONSTRUCTION WORKS PRICE ANALYSIS
A2 DETAILED SUMMARY OF CONSTRUCTION WORKS PRICE
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