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their respective duties and obligations under all Law and requirements having the force of 

law relating to the health, safety and conduct of construction or maintenance operations. 

31. CARE OF THE INFRACO WORKS 

31.1 Save in respect of the Trams and Tram Related Equipment, the Infraco shall take full 

responsibility for the care of the Infraco Works from t.he Commencement Date until, in 

relation to each Section, the date of issue of a Certificate of Sectional Completion in 

relation to that Section. 

31.2 In relation to each Section, from the date of issue of a Certificate of Sectlonal Completion 

in relation to that Section the provisions of Clause 52 (Maintenance) shall apply. 

31. 3 In the event of any loss or damage to the Infraco Works or part t.hereof while the Infra co Is 

responsible for the care thereof in terms of Clause 31.1, the Infraco shall subject to 

Clauses 76.17, 76.18, 76.19A, 76.198, 76.19C, 76.19 and 76.30 at its own cost rectify 

such loss or damage so that the Infraco Works conform in every respect, subject to Clause 

76, with the provisions of this Agreement. 

31.4 The Infraco shall take full 1·esponsibility for the care of the Trams and Tram Related · 

Equipment from the Commencement Date until, in relatieF1:-to each '.fram and item of T1·a111 

Related Equipmcnt;··thc -date of issue ot· a Certif.icate Tram Cornmissioni11g i11 1·elation to that 

31. 5 In 1·elation to each T1·am a11d -it-em of Tum Related Equipment from the date of issue of a 

Certit:icate of n·am Commissioning in relation to that Trams the Infraco shall con1J)ly \',lith · 

the provisions of Clat1se 52 (Maintenance). 

31. 6 In the event of any loss Of da1nage to tl1e Trams or the T.,·am Related Eftuipment ~vbile-the 

Infraco is responsible for the care thereof in the tB:1111s of Clause 31.4, the lnfi·aco shall, 

su.bject to Clause 16,1:7, 76.18, 76.l9A, 76.19B, 76.19C, 76.19 and 76.30 at its O't\111 cost 

rectif"y such loss or damage so tl1at the T1·an1s Of tl1e Tram Relat:ed Equipment-conform in 

every r·espect v,ith the provisions of this Agreement, For avoidance et' doubt,Witho•it 

responsibility in connection with 

damage to the Trams or Tram Related Equipment 't'+'l1ich is caused by •1a11dalism occu,·ring 

at"te1· the date of delivery to the Depot and the relevant Certificate of T,·a111 Commi:ssiofling. 

32. INTERFERENCE WITH TRAFFIC AND ADJOINING PROPERTIES 

32.1 The Infraco shall comply with the req ui rements of Schedule Part 3 (Code of Construction 

Practice and Code of Maintenance Practice) with regard to the maintenance of access to 

properties, bus stops and bus services and the closure of roads. 
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32.2 The Infraco shall at all times seek to minimise any nuisance or inconvenience to or 

interference with the business or operations of the owners, tenants or occupiers of the Site 

or other premises upon or in the locality of the Site, to all bus operations and to the public 

generally, including measures to reduce the nuisance from noise, dust, smell, fumes and 

vibration during the carrying out of the Infraco Works. The Infraco .shall comply with the 

requirements of Schedule Part 3 (Code of Construction Practice and Code of Maintenance 

Practice) in this regard. 

33. AVOIDANCE OF DAMAGE TO ROADS AND BRIDGES 

33 .1 The Infraco shall use every reasonable means to prevent any of the roads or bridges 

communicating with or on the route to the Site from being subjected to extraordinary 

traffic within the meaning of the Roads (Scotland) A.ct 1984 by any traffic oft.he lnfraco or 

any Infraco Party. In particular, the Infraco shall select routes. and use vehicles and 

restrict and distribute loads so that an.y such extraordinary traffic as will inevitably arise 

from the moving of the Infraco's Equipment and materials or manufactured or fabricated 

articles from and to the Site shall be limited as far as reasonably possible and so that no 

unnecessary damage or injury may be occasioned to such roads and bridges. 

33. 2 The Infraco shall be responsible for and shall pay the cost of strengthening any bridges or 

[ altering or improving any road communicating with or on the route to the Site to facilitate-

! H·le--,{+elt,'efj-t}f.---tt1e-~n1-n'lfr-l.Jy····the ·1:.i:..tB1 ·8-tt1Jf3-HBF-·aru:t the installation of the Inf1·aco's 

Equipment or Temporary Works required in the carrying out of the Infraco Works. Subject 

to Clauses 77.3, 77. 7 and 77.8, the Infraco shall indemnify and keep indemnified tie 

against all claims for damage to any road or bridge communicating with or on the route to 

the Site caused by such movement including such claims as may be made by any 

competent authority directly against tie and/or CEC pursuant to any Law or other statutory 

instrument and shall negotiate and pay all claims arising solely out of such damage. 

I 
I 

33.3 If, notwithstanding Clause 33.1, any damage occurs to any bridge or road communicating 

with or on the route to the Site arising from the delivery of the 'f'i·,11110; by tl1e 'I'1',111+

Stippltc1', materials or manufactured or fabricated articles being or intended to form part of 

the Infraco Works and/or the Temporary Works, the Infraco shall notify tie's 

Representative as soon as the Infraco becomes aware of such damage or as soon as the 

Infraco receives any claim from the authority entitled to make such claim. tie shall not be 

liable for any costs, charges or expenses in respect thereof in relation thereto. 

34. WORK TO BE TO SATISFACTION OF TIE 

34 .1 The Infraco shall construct and complete the Infra co Works in strict accordance with this 

Agreement and shall comply with and adhere strictly to tie and tie's Representative's 

instructions on any matter connected therewith (whether mentioned in this Agreement or 

not) provided that such instructions are given ir1 accordance with the terms of this 
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Agreeme.nt and will not cause Infraco to be in breach. of this Agreement. The l .nfraco shall 

take instructions only from tie, tie's Representative, subject to Clause 25.8, from tie's 

Representative's duly appointed delegate or the Operator or Operato.r's Representati.ve in 

accordance with 17 .10. 

34.2 The whole of the materials, Infraco's Equipment and labour to be provided by the Infraco 

under Clause 7 (Duty of Care and General Obligations fn Relation to the Infraco Wo.rks) and 

the mode, manner and speed of construction of the Infraco Works are to be In accordance 

with this Agreement. 

34.3 If in pursuance of Clause 34.1 (including for the avoidance of doubt any instructions of 

tietietjg's Representative, of tie's Representative's duly appointed delegate or of the 

Operator or Operator's Representative in accordance with 17.10 deemed to have been 

given pursuant or in accordance with Clause 34.1), tie's Representative shall issue 

instructions which involve the Infraco in delay or disrupt its arrangements or methods of 

construction or so as to cause the Inf.raco to incur cost then such instructions shall be a 

Compensation Event under Clause 65 (Compensation Events) , tg the extent they relate_ 

Agreement or such delay and/or extra cost result from the Infraco's default. 

instructions require any variation to any part of the Infraco Works, tie shall be deemed to 

have issued a tie Notice of Change requiring such variation, which tie Change shall be a 

Mandatory tie Change. 

35. QUALITY OF MATERIALS AND WORKMANSHIP, SAMPLES AND TESTS 

3 5.1 Save in relation to the Tram Supply Obligations and Tram Maintenance Services all 

materials and workmanship shall be the respective kinds described in this Agreement or 

where the Agreement is silent, to the standard proposed by the Infraco and reviewed if.. 

,0 kt1, ). Save in rel'ation to the Tram Supply Obligations and Tram Maintenance Services all 

materials and workmanship shall be subjected to such tests as may be specified in this 

Agreement at the place of manufacture or fabrication or preparation or on the Site or such 

other place or places. The Infraco shall undertake such testing and provide such 

assistance, instruments, machines, stores, labour and materials as are no1·mally required 

for examining, measuring and testing any work and the quality, weight or quantity of any 

materials used, and shall supply samples of materials before incorporation or use in the 

Infraco Works for testing as may be selected and required by this Agreement, provided that 

in relatien to- the Tram Supply Obligatio11s and Train ~4aintena11ce Services all Sl1ch mate1·ials 

and \vo1·kmanship shall OO· the 1·espective lcinds and described and shall be subjected to such 
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35.2 All samples shall be supplied by the Infraco at its own cost. 

35.3 The costs of making any test identified in this Agreement shall be borne by the Infraco. 

Subject to Clauses 36 and 35.4, in the event that the Infraco is required in accordance with 

Clause 35.1 to undertake any test which is not identified in this Agreement but is required 

by tie, the requirement to undertake such test shall be a tie Change. 

3 5 .4 In the event that the Infra co is required in accordance wi.th Clause 35.1 to undertake any 

test which is not identified In this Agreement but is required by tie as a result of a breach 

by the Infraco of its obligations under this Agreement, then the costs of making such test 

shall be borne by the Infraco. 

36. EXAMINATION OF WORK BEFORE COVERING UP 

36 .1 Save in relation to the Tram Maintenance Services and the Tram Supply Obligations, no 

work shall be covered up or put out of view without the consent of tie.'s Representative 

{acting reasonably), and the Infraco shall .afford full opportunity for tie's Representative 

and any other parties authorised by tie to examine any work which is about to be covered 

up or put out of view and to examine foundations before permanent work is placed 

thereon, Save in respect of unscheduled or reactive maintenance, the Infraco shall give no 

less than 48 hours notice to tie's Representative whenever any such work or foundations 

are ready or about to be ready for examination and tie's Representative shall within 48 

hours of such notice, unless he considers it unnecessary and advises the Infraco 

accordingly, attend for the purpose of examining such work or of examining such 

foundations. 

36. 2 Save In relation to the Tram Maintenance Services and the Tram Supply Obligations, the 

Infraco shall uncover any part or parts of the Infraco Works or make openings in or 

through the same as tie's Representative may from time to time direct and shall reinstate 

and make good such part or parts to the satisfaction of tie's Representative (acting 

reasonably). If any such part or parts have been covered up or put out of view after 

compliance with the requirements of Clause 36.1 and are found to have been carried out in 

accordance with the Agreement, the cost of uncovering, making openings in or through, 

reinstating and making .good the same shall be borne by tie and Infraco will be entitled to 

include such costs in its next application for payment but in any other case all such costs 

shall be borne by the Infraco. 

37. REMOVAL OF UNSATISFACTORY WORK AND MATERIALS 
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3 7 .1 Save in relation to the Tram Supply Obi igations and Tram Maintenance Services tie's 

Repr·esentative shall duri11g the progress of the Infraco Works have power to instruct in 

writing: 

37.1.1 

37.1.2 

37.1.3 

the 1·emoval from the Site within such ,·eas.onable time or times 

specified in the instruction, of any materials which are not in accordance 

with the Agreement ; and/or 

substitution of such materials with materials in accordance with the 

Agreement ; and/or 

the r·en,oval a11d proper replacement (notwithstanding any 

previous test thereof or inter·im payment therefor) of any work which in 

respect of: 

37. 1.3. l materials or workmanship; or 

37.l.3.2desig11 by the Infraco for which the Infraco is responsible; 

is not in accordance with the Agreement . After consultation with the Infraco and 

with the agreement of tie, tie's Representative may allow all or any of such 

materials, workn1anship or design to r·emain and confirm this in writing to the 

Infra co (which shall not constitute a tie Change under Clause 80 (tie Changes)) 

and in which case the use of such mate,·ials in accordance with this Agreement 

shall .not be a breach of this Agreement. 

3 7. 2 In the case of default on the part of the lnfraco in carrying out such instruction, tie shalt 

be entitled to carry out or procure the carrying out of such instruction, and all costs and 

expenses properly incurred by tie in relation to such default shall be recoverable fr·om the 

Infraco by tie and may be deducted by tie from any monies due or to become due to the 

Infra co. 

3 7. 3 Failure of tie or tie's Representative to disapprove any work or materials shall not 

prejudice the power of tie or tie's Representative subsequently to take action under this 

Clause 37 (Removal of Unsatisfactory Work and Materials). 

37 .4 If any workmanship or materials are not in accordance with this Agreement, tie's 

Representative may issue such orders or directions under Clauses 35 ( Quality of Materials 

and Workmanship, Samples ar1d Tests) or Clause 36 (Examination of Work Before Covering 

Up) to test or open up for inspection as are reasonable in the circumstances to establish 

the likelihood or extent, as appropr·iate to the ci,·cumstances, of any fur·ther similar non

con1 p I! a11 ce. 

3 7, 5 To the extent that such orders or directions issued pu1·suant to Clause 37 .4 are as a result 

of previous and repeated 11on-compliance, whatever the r·esult of the test or opening up, 
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and notwithstanding Clauses 35.3, 36.2 and 48 (Infraco to Search), the cost of such test or 

ope.ning up and the cost of reinstatement shall be borne by the l ·nfraco. The orders or 

directions shall not constitute tie Chan.ges under Clause 80 (tie Changes) but shall, unless 

the test or inspection showed that the workmanship or materials we.re not in accordance 

with the Agreement, be a Relief Event under Clause 64 (Relief £vents). 

38. URGENT REPAIRS AND EMERGENCIES 

38.1 In accordance with the provisions of paragraph 6 of parts A and B of Schedule 3 (Code of 

Construction Practice and Code of Maintenance Practice), if, in the opinion of tie's 

Representative (acting reasonably), any remedial or other wor,k or repair is necessary by 

reason of any emergency, accident or failure or other event giving. rise to an immed'iate 

threat to health and safety (including users and/or members of the public) during the 

carry.Ing out of the Infraco Wo.rks, tie's Representative shall so lnfor,m the Infraco with 

confirmation in writing. 

38.2 

38.3 

Thereafter, if the Infraco is unable or unwilling to carry out such work or repair in 

accordance with the appropriate time period identified in paragraph 6 of parts A a.nd B of 

Schedule Part 3 (Code of Construction Practice and Code of Maintenance Practice), tie ma.y 

itself carry out or procure the carrying out of the said work or repair . 

If the work or repair so c.arried out by tie is work which the Infraco was liable to carry out 

at its own expense under the Agreement, all costs and expenses properly incurred by tie in 

relation to such work shall .be recovered from the lnfraco by tie and may be deducted from 

any monies due or to become due to the Infraco. 

38.4 If the Infr.aco carries out such work or repair, the Infraco shall be paid in accordance with 

I PAYMl;;NTS) or Clause 68 (Payment in Respect of Maintenance Services) the amount of 

any direct and demonstrable costs as may be reasonable except to the extent that such 

extra cost results from the Infraco's default. 

39. FOSSILS AND ANTIQUITIES 

39.1 All fossils, EAL Artefacts, antiquities, and other object.s having artistic, historic or monetary 

value and h.uman remains which may be found on or at the Site are or shall become, upon 

discovery, the absolute property of CEC or, In the case of the EAL Artefacts, EAL. 

39. 2 Upon discovery of any such item during the course of the Infra co Works, the Infraco shall: 

39.2.1 immediately inform tie's Representative of such discovery; 
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39.2.2 take all steps not to disturb the object and, if necessary, cease any 

39.2.3 

Infraco Works in so far as the carrying out of such Infraco Works would 

endanger the object or prevent or impede its excavation; and 

take all necessary steps to preserve the object in the same position 

and condition in which It was found. 

39.3 tie shalt procure that tie's Representative promptly, and in any event within 3 Business 

Days of notice being given by the Infraco pursuant to Clause 39.2.1, issues an instruction 

to the Infraco specifying what action tie's Representative requires the lnfraco to take in 

relati,on to such discovery. 

39.4 The Infraco shall promptly and diligently comply with any instruction issued by tie's 

Representative referred to in Clause 39.3 and such instruction shall be a tie Change and 

Clause so (tie Changes) or ~br.dJ.lh? Pact 4fi (On Stci:et Wqrks} shall apply as 

39. 5 If directed by tie's Representative, the Infraco shall allow representatives of tie to enter 

the Site for the purposes of removal or disposal of such discovery provided that such entry 

shall be subject to tie complying with all relevant safety procedures, which shall include 

the Infr.aco's site rules and any reasonable directions with regard to site safety that may be 

issued by or on behalf of the Infraco's Representative from time to time. 

40. ERRORS AND/OR OMISSIONS IN THE INF.RACO WORKS 

40.1 Subject to the limitation in respect of the duration of Infraco's liability for Patent Defects 

and latent defects under this Agreement if during th.e carrying out of the Infraco Works 

and/or where the Infraco has completed the Infraco Works, tie becomes aware of any 

error or omission i;n the carrying out of the Infraco Works or of any other breach of this 

Agreement by Infraco (except where such error, omission or breach has been caused by a 

Notified Depa1·tll1·eprjcjng Ail!Jii'J'Ption yij,rjatiou, Compensation Event, Relief Event or 

tie Change in relation to the element of the works affected by such Notified 

notify the Infraco, who shall, at its own expense and in liaison with tie, rectify any error or 

omission or breach, or where this Is agreed by tie to be impracticable or undesirable, take 

such other agreed steps to address the error or omission. 

40.2 Any reasonable and demonstrable direct costs to tie associated with the Infr.aco remedying 

any such errors or omissions or breaches shall be paid by the Infraco to tie. 

40.3 These arrangements sha.11 in no respect diminish tie's ability to recover damages from the 

Infraco for losses incurred by tie consequent upon the error or omission or breach in 

question. 
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40 .4 If and to the extent that the Infra co fails to carry out the necessary rectification and/or 

other agreed steps in accordance with Clause 40.1 to tie's reasonable satisfaction and/or 

within a reasonable period of time, tie shall be entitled to carry out such rectification 

and/or other agreed steps itself, or procure the carrying out by a third party of such 

r·ectification and/or other agreed steps at the Infraco's expense and shall recover any costs 

from the Infraco as a debt. 

PART 8 - 1\llLESTONE COMPLETION, TESTING AND COMMISSlONING 

41. COMPLETION - OF - · CONSTRUCTION MILESTONES ,A.ND CRITICAL 
MILESTONESPAYM~NJ PROV:(SIONS 

41.1 The lnfraco shall g~....e tie's Representati,.'e 11ot less tha1l I 4 B1:1siness Days notice of the date 

upon. which the lnfraco coAsiders teat any of the Const1·uction l\4ilestoAes or -Critical 

Milestones will be achie¥ed and the associated tests to be undertalcen in accordance '>'>1ith the 

Employe1·'s Requirements carried ou~. - tie 's Representati¥e shall be entitled to inspect the 

lnfraeo ¥.'orks on the date 01· dates reasonably specified-by the Infraco in acco1·dance \\1ith 

thi s Clause 41 . l, and to attend any of the tests to be cru·1·ied out. The Infraco shall procure 

that-such of its staff as tie n1ay 1·easonably request shal l accompa11y tie's Rep1·ese11tati\'e on

any such inspection. If tie's Representati¥e ,does not in accordance 1,•1itl1 this Clause 41 . l 

attend any ·tests, or does n.ot ca1·ry out a11 inspection on the date or dates specified by the 

lnfraco in Infraco' s notice he shall be entitled, upo11 gi¥i11g 1·easo11able notice to the lrtfraco, 

to specify a nev, date or dates for his attoodance at such tests or fo1· the car1:ying out of slich · 

an inspection. tie's Representati¥e's fai lure to attend such tests or to· carry out Slich. 

inspections (or 1·earranged inspectio11s or tests) and the carrying out of such tests or 

inspections on the 11ev1 dates notified by the tie Represe11tati¥e shall be a Compensatio11 

41.1.1 

tb!:....2ff Str"t work§ io cesne,;t of work which bis m ·o ~tciml 

Date; a art 

been ~cried 211t cJ11c,ioq the Reuortjna Peciouodioa i111111,edliltelv 
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of :;1,1ch work io the Aw;,licatjon for Pav111ent si.ih111itted ,p.rior to 

41 ,1.3 

Svste,11s anc;t Jrac;kwork the 12.Ptf~ntaae i;o1opletion of each 

ilDc;I the, Pr.Jcties ~knowredgr. tbilt tbe..t.ecti(iec $bi1 .. II .... , ..... ..-

Certificate'' ) to tie and Xnfraco p11rs11ant to the Certifier Agree111ent,. 

41.2 \l/ithin 7 Business Days of any inspection made purst1ant to Clause 41 . l , tie's Representative 

shall notify the Jnfraeo of an)' outstanding matters (including furtl1er evidence of-achievement 

of the Const1·t1ction Milestone or Critical Milestone a11d the 1·epetition of any of I.he tests 

\¥hich are requiFed to be carried out and passed in accordance '>Vith the Employe,·'s 

Requirements) ,..,hicl1 ,nust ee attended to befo1·e the rele¥ant Construction Milestone or 

Critical Milesto11e ,,..,1ill l1ave been achieved i11 accordance with this Agreemoot. The-lnfraeo · 

shall attend to all such matters and shall, if necessary, give tie further notices in accordance 

with Clat1se 41 .1 (bttt dealing only '+'lith matters raised in the notification under this Clat1se · 

4-i-.~J so-that, the procedu1·es in Clause 41 , I and this Clause 41 ,2 are repeated as often as may 

be necessary to ensl1re that all outstancli11g matters in relation to the Co11strl1ction Milestone 

or Critical Milesto11e are attended to. Conduct of all tests, including repetitions, 1n · 

aoco,·dance 'l1ith the Employer's R,equirements shall be at the cost-and under the responsibility 

of the Int·1·aeo.Thi;: Pi!tties acknowtedru:: and' agre,; that except io the case of the Qn 

4 1. 3 +he lnfraco shall notit'y tie \vheR a Construction Milestone or a Critical· Milestone has been 

achie\1ed in accordance with this Agreement and tie's Representative shall issue the relevant

Construction l\ifilestone Co1npletion Certificate 01· C1·itical Milestone Conipletion Certificate 

(as appropriate) to that effect stating the date upon \•1hicl1 the Construction Milestone or· 
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41.4 

Gritieal - Milestone was aehi.eved. The issue of a Construction Milestone Completion 

Certificate or Critical Milestone Completion Certificate shall, i11 the absence of manif"est 

erro.r, bad faith ·OF fra1:1d,-be conel1:1Sive evidence f"or the purpose only of· ascertaining that the 

Construetiofl ~4ilestone or Critical Milestone ha·,e been achie·,ed on the-date stated -i1r Stich-

eJ~sf:d wjthw,t t 1be aw tor t11ctbec val•,atioa or s,1bstantj11tiou, Afts:r ,the on 

A,gree1,11ent. 

42. COMPLETION AND CERTIFICATION OF TRAM MILESTONESNOT 1 !51;,P.,, 

42. l The T1·an1 MilestoRes are as shown in Schedule 5 -to-the ::fr:am Supply Ag1·eeme11t and as 

shown in the Programme. 

42.2 Certification of tram '>'ehicle delivery and tram \1ehicle co11unissio11ing and testing sf1all oe 

carried out-as stipulated pursuant to the Tram Supply P,greement. The,- issue of a Certificate 

of Train Delive1·y and issue of a 1Certificate of Tram-Commissioning by tl1e Tram I11spector 

shall be deemed to oe ce1·tification of the achievement of the 1·ele¥ant Construction Milestofle 

er C1·it~.eal Milestone under the Infraco Contract. Tl1e Tram Mobilisation MilestoRe shall be 

deemed to have bee11 achieved 011 signature of the--+Fam Supply Agreement. P,11 other T1·am 

Milesto11es as set out in Schedule 5 to the T1·am Sl1pply Agreement and the Tram 

Maintenance Mobilisation Milestones \Viii be certified as complete jointly by Jnfrace and the 

tie RepF0sentative ,vhen the acti,·ities referred to are complete ifl accordance with the Tram· 

Supply Agroen1ent and the Tram l\tlai11tenance ,\groemer1t and such certification sl1all be 

deemed to be achievement of a 1·ele·1ant Construction Milestone or Critical Milestoac under 

the Infraco Contrast. 

43. TRAM INSPECTOR& 
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IbE: PilttiE:s agree that witbio 26 sl~a~ys ot_tbsulilte hereof th,: PilctiE:s :;h,afl enter 
ioto Caod tie sball proci.ire_tbat the Jca,111 ~tor eat~ iota) th,: Ica111 

43 .l NOT USED. 

43 .2 NOT USED 

43.3 NOT USED, 

43 .4 Neither tie nor the I.nfraco shall, without the other's prior written approval (not to be 

unreasonably withheld. or delayed)-,-,;, 

43.4.1 terminate, repudiate or discharge the Tram Inspector Agreement 

or treat the same as having been terminated, repudiated or otherwise 

discharged; 

43.4.2 waive, settle, compromise or othe.rwise prejudice any rights or 

43.4.3 

claims which the other may from time to time have against the Tram 

Inspector; or 

vary the terms of the Tram Inspector Agreement or the service 

performed or to be performed by the Tram Inspector. 

43.5 The Parties shall comply with and fulfil their respective duties and obligations arising under 

the Tram Inspector Agreement. 

43. 6 The Parties agree to co-.:,operate with each other generally in relation to all matters within 

the scope of or In connection with the Tram Inspector Agree.ment. All instructions and 

representations issued or made by either of the Parties to the Tram Inspector shall be 

simultaneously copied by that .Party to the other and both Parties shall be entitled to 

attend. all inspections undertaken by or meetings involving the Tram Inspector Agreement. 

43. 7 In the even.t of the Tram Inspector's appointment being terminated otherwise than 

I following full performance, the Parties shall liaise and co--;:operate with each other In order 

to appoint a replacement consultant to act as the Tram Inspector as soon as reasonably 

practicable. The Identity of any such replacement shall be as agreed by the Parties and 

the terms of his appointment shall, unless otherwise agreed, be as set out in the Tram 

Inspector Agreement. 

43.8 In the event that, pursuant to Clause 43.7, it is necessary to appoint a replacement 

consultant, the Parties shall as soon as reasonably practicable, in compli.ance with all Law 
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relatlng to procurement which is applicable to either Party, appoint a suitably qualified and 

experienced consultant to act as the Tram Inspector for the purpose of this Agreement. 

43. 9 In the event that the Parties fail to agree the identity and/or terms of a replacement Tram 

Inspector in accordance with Clause 43. 7, within 60 days of the previous Tra.m Inspector's 

appointment being terminated, then either Party may refer the matter for determination 

under the Dispute R.esolution Procedure. 

43 .10 tie shall be responsible for the cost of the appointment and services of the Tram Inspector. 

44. NOTIFICATION OF SECTIONAL COMPLETION OF SECTIONS A, B, C AND D 

44. 1 The Infraco shall give tie's Representative and the Certjfjer not less than 14 Business 

Days notice of the dates when the relevant Systems Acceptance Tests are t.o be carried out 

and the dat·e upon which the Infraco considers that each of Section A, Section B, Section C 

and Section D will be su.bstantially completed, commissio,ned and will have satisfactorily 

passed the relevant Systems Acceptance Tests. tie's Representative .and the Certifier 

shall inspect the Infraco Works on the date or dates reasonably specified by the lnfraco in 

accordance with this Clause 44.1 and t.o attend a.ny of the tests to be carried. out. The 

lnfraco shall procure that such of its staff as tie may reasonably request shall accompany 

tie's Representative and the Certifier ,on any such inspection. 

pursuant to Clause 44.1, tie's Representative shallthe (&rtjfj~r shall jn ilCcorrJancr wjth 

(including further evidence of achievement of substantial completion or commissioning and 

the repetition of any of the relevant System Acceptance Tests which are required to be 

carried out and passed in accordance with the Employer's Requirements) which must be 

attended to before the Section will have been substantially completed, tested and 

commissioned in accordance with this Agreement. The Infraco shall attend to all such 

matters and shall, if necessary, give tie _and lbe Certiliec further notices in accordance 

with Clause 44.1 (but dealing only with matters raised in the notification under this Clause 

44.2) so that the procedures in Clause 44.1 and this Clause 44.2 are repeated as often a.s 

may be necessary to ensure that all outstanding matters in relat.ion to the Section are 

attended to. Conduct of all tests, including repetitions, in accordance with the Employer's 

Requirements shall be at the cost and under the responsibility of the Infraco. 

44.3 Wh.en a Section has been substantial.ly completed, tested and commissioned in accordance 

with this Agreement, tie's Represe11tative shall issue a Certificate of 

Se.ctional Completion to that eff.ect stating the date upon which, the Section was 

substantially completed, tested and commissioned provided a.lways that a Certificate of 

Sectional Completion shall not be issued: 
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44.3.1 in respect of Section B, unless a Certificate of Sectional Completion 

has already been issued in respect of Section A, except where tie, 

acting reasonably, decides otherwise; and 

44.3.2 in respect of Section C, unless a Certificate of Sectional Completion 

has already been issued in respect of 'both Section A and Section B; and 

44.3.3 in respect of Section D, unless a Certificate of Sectional Completion 

has been already issued in respect of Section A, Section B and Section 

c. 

44 .4 The issue of a Certificate of Sectional Completion shall, in the absence of manifest error, 

bad faith or fraud, be conclusive evidence for the purpose only of ascertaining that the 

Sectional Completion Date has occurred on the date stated in such certificate 

44, 5 tie shall be entitled to apply a retention of 10°/o of any Miiestone PayrneAt payable on the 

issue of an.y Certificate of Sectional Completion for Sections A, B and C, if tie is not 

satisfied that all Consents (other than tie Consents) relating to the installation of the 

Infraco Works relevant to each Sect.Ion have been obtained, are in full force and effect and 

are un,condltlonal to the extent practicable at the particular stage of the lnfraco Works, 

(unless where a Consent is condltlona,I, such co,ndition relates only to the passage of time) 

until such time as such Consents have been obtained. 

44.SA The issue of the Certificate of Section Completion for Section D pursuant to Clause 

45.344,a, (Notificatio.n of Service Commencement) shall be conditional upon tie being 

satisfied that all Design Stage Consents and Construction or Maintenance Stage Consents 

relating to the Issue of the Certificate of Section Completion and required to enable tie to 

legally commence full operation of Edi11b1:1rgh Tram Net·n•orl,Injtia,I P1base 1 a for 

passenger service (the "Necessary Consents") have been obtained by the Infraco and 

are In fu,11 force and effect and are unconditional to the extent practicable at th,e particular 

stage of the Infraco Works or, if conditional, such con.ditionallty relates only to the passage 

of time before the Necessary Consents comes into full force and effect. 

The absence of any Necessary Consents (save for the reasons above) shall entitle tie to 

apply a retention of 10010 of the relevant Mtlestone PaymeAt until the Infraco has obtained 

all such outstanding Necessary Consents. 

44.6 For the purposes of this Clause 44 (Notification of Sectional Completion of Sections A, B, C 

and D), 'substantial completion' shall mean successful testing and commissioning of the 

Section in accordance with the relevant System Acceptance Tests and the provision of all 

relevant documents all in accordance with Schedule Part 2 (Employer's Requirements). 
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Certificate of Sectional Completion notwithstanding that minor items of work (''Snagging") 

and., in relation to the issue of a Certificate of Sectional Completion for Section D, Patent 

Defects remain to be completed, in which event such incomplete work and/or 

commissioning and/or adjustment shall be completed by the Infraco in accordance with the 

provisions of Clause 46 (Snagging and Patent Defects). tie shall identify any such 

Snagging on a Snagging List. 

45. NOTIFICATION OF SERVICE COMMENCEMENT 

45 .1 The Infraco shall give tie's Represe11tativethe Certifier not less than 14 Business Days 

notice of the date upon which the Infraco considers that Section D will be substantially 

completed, commissioned and will have satisfactorily passed the 

Acceptance Tests. tie's Rep1·esentativeTh.r Certifier: shall inspect the lnfraco Works on the 

date or dates reasonab.ly specified by the Infraco in accordance with this Clause 45.1 and 

to attend any of t.he tests to be carried out. The Infraco shall procure that such of its staff 

as tie may reasonably request shall accompany tie's Representativethe Certif·ier on any 

such inspection. 

45.2 Within 7 Business Days of any inspection made pursuant to Clause 45.1, tie's . 

Representative , shall notify the Infraco of any outstanding matters (including 

further evidence of achieve.ment of substantial completion or commissioning and the 

repetition of any of the Systems Acceptance Tests which are required to be carried out and 

passed in accordance with the Employer's Requirements) which must be attended to 

before Section D will have been substantially completed, tested and commissioned in 

accordance with this Agreement. The Infraco shall attend to all such matters and shall, if 

necessary, give tie further notices in accordance with Clause 45.1 (but dealing only with 

matters raised in the notification under this Clause 45.2) so that the procedures in Clause 

45.1 and this Clause 45.2 are repeated as often as may be necessary to ensure that all 

outstanding matters in relation to Section D are attended to. Conduct of all tests, 

including repetitions, in accordance with the, Employer's Requirem.ents shall be at the cost 

and under the responsibility ·Of the Infraco. 

45.3 When Section D has been substantially completed, tested and commissioned in accordance 

I with this Agreemen.t, tie 's Repr-ese11tati't'ethi,: Certjfj~ shall issue a Ce1tificate of Service 

I Commencement to that effect stating the date upon which, Section D was substantially 

completed, tested and commissioned provided always that a Certificate of Service 

I Commencement shall not be issued until tie has issued to the Infraco a 

Certificate of Sectional Compteti.o.n in relation to each of Section A, Section B, Section C 

and Section D. 
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45.4 The Issue of a Certificate of Service Commencement shall, in the absence of manifest 

error, bad faith or fraud, be conclusive evidence for the purpose only of ascertaining that 

the Service Commencement Date has occurred on the date stated 1,n such certificate . -- .. - ""' 

nqt ,L,e conclu,ive ~vidt;nct: th,;it any wprk,to which i,t relates i$ in ijccor(lilnce with 

th is Age~, ,,ent. 

45.5 For the .purposes of this Clause 45 (Notification of Se.rvice Commencement), 'substantial 

completion' shall mean successful testing and commissioning of Section D in accordance 

with Test T1, Test T2 and Ir:st T3, the provision of all required Spare Parts, relevant 

documents and that the maintenance staff have been trained, all in accordance with 

Schedule Part 2 (Employer's Requirements). tie's Representative The r;ert,ifi.er may at his 

absolute discretion issue a Certificate of Service Commencement notwithstanding that 

Snagging and Patent Defects remain to be completed, in which event such incomplete 

work and/or commissioning and/or adjustment shall be completed by the Infraco in 

tie shall 

identify any such Snagging on a Snagging List. 

46. SNAGGING AND PATENT DEFECTS 

46.1 Any Snagging on a Snagging . List shall be completed by the Infraco within 20 Business 

Days of receipt by the Infraco of such Snagging List. The scheduling of carrying out of 

Snagging shall be agreed between the Infraco and tie (in consultation with the Operator if 

appropriate) and if the Snagging cannot be completed within the said 20 Business Days, 

then tie (acting reasonably and taking into account long lead times) shall determine a 

longer period to enable completion . 

46.2 All Snagging shall be carried out by the Infraco, at its own expense. In so far as this 

creates additional workload or support from the Operator, then any reasonable, direct 

costs associated with such additional workload or support shall be paid by the Infraco. 

46.3 Save where prevented from doing so by reason of a Relief Event or a Compensation Event, 

or as otherwise agreed in writing with tie, if the Infraco fails to carry out any such 

Snagging in accordance with the agreed schedule, tie shall, by giving 5 days written 

notice, be entitled to carry out that Snagging itself or by using other contractors and tie 

shall be entitled to recover all reasonable direct costs and expenses properly incurred by 

tie in relation to such work from the lnfraco a,nd tie may deduct the same from any 

monies that are or may become due to the Infraco. For the avoidance of doubt, this shall 

not provide any relief to the Infraco from any liability of this Agreement. 

46.4 When all Snagging has been completed, tie's Representative ~~ ii,...; shall issue to 

the Infraco a Snagging Rectification Certificate stating the date on which the Infraco shall 

have completed its obligations to carry out such Snagging 
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46.5 Sa.ve as provided for under Clauses 46.6 to 46.9, the issue of a Snag.ging Rectification 

Certificate sha,11 not be taken as relieving the Infraco from any liability arising out of or in 

any way connected with the performance of its obligations under the Agreement other than 

.in respect of Snagging. 

46.6 The Infraco's liability in respect of Patent Defects related to any design, construction, 

installation and maintenance of the Infraco Works which took place prior to the Issue of the 

Service Commencement Certifi.cate shall cease upon the issue by tie of the Patent Defects 

Rectification Certi.ficate pursuant to Clause 46.9 or when the Infraco shall have made all 

I payments due pursuant to Clause 46.8i§.6,9. below. 

I 
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46. 7 The Infraco's liability in respect of Patent Defects which arise as a result of the carrying out 

of the Maintenance Services after the Service Commencement Date shall cease in 

accordance with Clause 96. 7. 

46.8 If any Patent Defects as mentioned Jn Clause 46.6 are Identified by tie within the Patent 

Defect Notification Period such Patent Defee.ts shall be notified by tie to the Infraco in a 

schedule of defects which tie shall deliver to the Infraco not later than 14 days prior to the 

expiry of the Patent Defect Notification Period. 

46,RA If aav ea,tent 'Demcts as 111eatioaed ia <;;la!Ae 46,§ ar,: ideatifit:.d ia tbt: traffic 

n,otified bv tie to the Infraco in a sch~ule of di?fects which tie shall ~livE:r to tbf:... 

46. 9 The Infraco shall remedy any .Patent Defects notified in accordance with this Clause 46.8 or 

within a reasonable time after receipt of such. schedule of defects notified 

remedy such Patent Defects tie may, upon giving 20 Business Days notice to the Infraco, 

carry out or engage other contractors to .carry out the necessary remedial works and tie 

shall be entitled to recover all reasonable direct costs and expenses properly Incurred from 

the Infraco and Clause 46.6 shall apply. 

46.10 Within 10 Business Days of all Patent Defects which tie have required to be made good 

under Clause 46.5 or Cla••si:= 46.SA having been made good, tie shall issue a Patent 

Defects Rectification Certificate which certificate shall be conclusive evidence that the 

Patent Defects to which such certificate applies to have been made good. 

46 .11 In the event of termination for any reason after Service Commencement Date, the 

provisions of Clause 95 (Transition on Termination or Expiry) and Clause 96 (Surveys Prior 

to Expiry Date) shall apply in relation to the Infraco's liability for Patent Defects, .save in , 
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I ~latjon to liability for Pil!teat Defects in the traffic; lights, traffic li,qbt contcal:z and 

I irattic light syste111s. .. 

47. ISSUE OF NETWORK CERTIFICATE ANO RELIABILITY CERTIFICATE 

4 7 .1 The Infr.aco shall give tie's Representative not less than 14 Bu.siness Days notice of the 

dates when Systems Acceptance Tests T4 and TS are to be carried out. tie's 

Representative shall inspect the Infraco Works on the date or dates reasonably specified 

by the Infraco rn accordance with this Clause 47.1 and to attend any of the tests to be 

carried out. The Infraco shall procure that such of its staff as tie may reasonably request 

shall accompany tie's Representative on any such inspection. 

4 7 .2 Within 7 Business Days of any inspection made pursuant to Clause 47 .1, tie's 

Representative shall notify the Infraco of any outstanding matters (including further 

evidence of a.chievement of System.s Acceptance Tests T4 and TS (as appropriate) and the 

repetition of Systems Acceptance Tests T4 and TS (as appropriate) which must be 

attended to before Systems Acceptance Tests T4 and TS (as appropriate) can be 

considered to have been passed i.n accordance with this Agreement. The Infraco shal.l 

attend to all such matters and shall, If necessary, give tie further ,notices in accordance 

with Clause 47.1 (but dealing only with matters raised in the notification under this Clause 

47.2) so that the procedures in Clause 47.1 and this Clause 47,2 are repeated as often as 

may be necessary to ensure that all outstanding matters in relation to Systems Acceptance 

Tests T4 and TS (as appropriate) are attended to. Conduct of all tests, Including 

repetitions, in accordance with the Employer's Requlre.ments shall be at the cost and under 

the responsibility of the Infraco. 

4 7 .3 When Systems Acceptance Test T4 has been passed in accordance with this Agreement, 

tie's Representative shall issue a Network Certificate to that effect stating the date upon 

which Systems Acceptance Test T4 was passed. The issue of a Network Certificate shall, in 

the absence of manifest error, bad faith or fraud, be conclusive evidence for the purpose 

only of ascertaining that Systems Acceptance Test T4 was passed on the date stated in 

such certificate. 

4 7 .4 When it is satisfied that Systems Acceptance Test TS has been passed in accordance with 

this Agreement, tie's Representative shall issue a Reliability Certificate to that effect 

stating the date upon which, in Its opinion, Systems Acceptance Test TS was passed. The 

issue of a Reliability Certificate shall, In the absence of manifest error, bad faith or fraud, 

be conclusive evidence for the purpose only of ascertaining that Systems Acceptance Test 

TS was passed on the date stated In such certificate. 

4 7. 5 For the avoidance of doubt, the issue of a Network Certificate and/or Rel iability Certificate 

pursuant to this Clause 47.5 shall be conditional upon tie being satisfied that all 

Construction and Maintenance Sta.ge Consents required for the issue of a Network 
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Certificate and/or Reliability Certificate have been obtained, are in full force and effect and 

are unconditional save in circumstances where Clause 19.17 applies. 

48. INFRACO TO SEARCH 

48.1 The Infraco shall, if required by tie's Representative in writing during the carrying out of 

the Infraco Works, carry out such surveys, searches, tests or trials as may be necessary to 

determine the cause of any defect or fault under the directions of tie's Representative. 

Unle.ss the defect or fault is one for which the Infraco is liable under the Agreement, the 

cost of the surveys, searches, tests or trials carried out by the Infraco as aforesaid shall be 

borne by tie. If the defect or fault is one fdr which the Infracd is liable, the cost of the 

surveys, searches, tests or trials carrie.d out as aforesaid shall be borne by the Infraco and 

the Infraco shall in such case repair, rectify and make good such defect or fault at Its own 

expense. 

49. NON-REMOVAL OF MATERIALS AND CONTRACTOR'S EQUIPMENT 

49 .1 Save where provided for In the Maintenance Plan, no Trams, engineers works vehicles, 

Spare Parts, Special Tools, Infraco's Equipment, Temporary Works, materials for 

Temporary Works or other goods or materials owned by the Infraco and brought on to the 

Site for the purposes of the Agreement and which continue to be required for the execution 

and completion of the Infraco Works shall be removed without the written consent of tie's 

Representative (which consent shall not unreasonably be withheld) except where the 

removal of any such items from Site concerns items belonging to a sub~contractor no 

longer engaged in the performance of the Infraco Works, in which case the Infraco shall be 

responsible for ensuring that the removal has no adverse effect on the progress of the 

Infraco Works or on the performance of its obligations under this Agreement, 

49 .2 Subject to the exception set out in Clause 77 .2, and subject to Clauses 52.17 and 76, tie 

j shall not at any time be liable for the loss of or damage to any TottttS,engineers works 

vehicles, Spare Parts, Special Tools, Infraco's Equipment, Temporary Works, goods or 

materials. 

49.3 Save where required for Maintenance Services, if the Infraco fails to remove any of the 

said Infraco's Equipment, Temporary Works, goods or materials In accordance with 

Schedule Part 3 (Code of Construction Practice and Code of Maintenance Practice) from a 

Section within such reasonable time after the Issue of a Certificate of Sectional 

Commencement in respect of that Section as tie's Representative may allow, then tie may 

sell or otherwise dispose of such items. From the proceeds of the sale of any such items, 

tie shall be entitled to retain any costs or expenses incurred in connection with their sale 

and disposal before paying the balance (if any) to the Infraco. 

PART 9 - SAFETY 
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50. COM REGULATIONS 2007 

50 .1 In this Clause 50 ( COM Regulations 2007): 

"Regulations" means the Construction (Design and Management) Regulations 2007 or 

any statutory 1·e-er1actment or amendment thereof for the time being in force; 

"COM Coordinator" and "Principal Contractor" mean the persons so described in the 

Regulations; 

"Health and Safety File'' means the file prepared by virtue of regulation 20(2) of the 

Regulations. 

50.2 The terms used in this Clause 50 shall have the meaning ascribed to them in the 

Regulations unless tl1e context otherwise requires. 

50. 3 Where and to the extent that the Regulations apply to t!1e Infraco Works: 

50.3.1 Turner & Townsend Management Solutions Limited is appointed 

COM Coordinator and shall discharge the responsibilities and functions 

of a CDM Coordinator in terms of tl1e Regulatio11s i11 relation to the 

Infraco Works; and 

50.3.2 the Infraco is appointed Principal Contractor in respect of the 

Infraco Works and shall discharge the responsibilities and functions of a 

Principal Cont1·acto1· in terms of the Regulations in relation to the Infraco 

Works. 

50 .4 In relation to the Infra co Works, Infraco warrants and undertakes that: 

50.4. 1 it is competent to per·form the duties imposed on it by the 

Regulations; 

50 .4. 2 it has performed and fulfilled and will continue to perform and fulfil 

50.4.3 

50.4.4 
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the duties imposed on it by the Regulations, in its capacity as the 

Principal Contracto.r; 

it l1c;1s allocated and will continue to allocate adequate resources to 

ensure that it performs and fulfils its duties under tl1e Regulations 

properly; and 

it has not started and will not start any construction work until a 

construction phase plan, in terms of the Regulations, has been 

prepared. 
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50.5 Any action under the Regulations taken by either the COM Coordinator or the Principal 

Contractor and in particular any alteration or amendment to the Health and Safety File 

shall be deemed to be a tie's Representative's instruction pursuant to Clause 34 ( Work to 

be to Satisfaction of tie) provided that the Infraco shall in no event be entitled to a.ny 

additiona.1 payment and/or extension of time in respect of any such action to the extent 

that it results from any action, lack of ac.tion or default on the pa,rt of the Infraco. 

50.6 If any such action of either the COM Coordinator or the Principal Contractor could not in 

the Infraco's opinion reasonably have been foreseen by an experienced contractor the 

Infraco shall as early as practicable glve w.r.itten notice thereof to tie's Representative. 

50. 7 The Infraco sha,11 continue to carry out its role as Principal Contractor in respect of the 

Infraco Works, notwithstanding that a.ny other works are being carried out at the same 

time as tile Infraco Works. 

50 .8 The Infra co shall provide any Information required by the COM Coordinator in relation to 

the COM Regulations within 3 Business Days (where reasonably practicable), or such other 

period as may be ag.reed, of any request, or sooner where reasonably practicable (for the 

avoidance of doubt, this does not affect tie's responsibility in terms of the Regulations, to 

provide the pre-construction information). 

50. 9 Following the Service Commencement Date the Infraco shall comply with the Health and 

Safety File. 

51. NOTICE OF ACCIDENTS AND LIAISON WITH THE EMERGENCY SERVICES 

51.1 In the event of any notifiable accident or dangerous occurrence connected with the 

carrying out of the Infraco Works, the Infraco shall be responsible fo·r reporting a 

notifiable accident or dangerous occurrence to tie and to the Health and Safety Executive 

or to the ORR (as the case may be in accordance with the Memorandum of Understanding 

between the Health and Safety Executive and ORR dated 1 April 2006) under the Reporting 

of Injuries and Diseases and Dangerous Occurrences Regulations 1995, unless the 

notifiable accident or dangerous occurrence is otherwise reported by an employer of 

workers on Site with a duty under the Reporting of Injuries and Diseases and Dangerous 

Occurrences Regulations 1995 to report accidents in which its employees are injured. 

51.2 The Infraco shall liaise regularly with the Emergency Services, during the design, 

I construction, testing. and commissioning, operation and maintenance of the Edinbu1·gh 

I Tram Net\'lorlcJnitial Phase la,. In particular, such regular liaison will include: 

51.2.1 notification and clearance for temporary traffic management 

arrangements; 
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51.2.2 Edinburgh Tram Net"tvork design and in1plementation; and 

52. MAINTENANCE 

51 .2.3 the supply by the Infraco of training to a reasonable number 

of pe.rsonnel of the Emergency Services (to be provided by the Infraco 

free of charge) to effect rescue procedures during construction, 

operation and ma,intenance. 

PART 10 - MAINTENANCE SERVICES 

52.1 In relation to each Section, from the date of issue of a Certificat.e of Sectional Completion 

in relation to that Section and in relation to Trams, from the Train Maintenance 

Co1n1nencement Date, the Infraco shall carry out all maintenance, repair, renewals and 

remedial works to the Edinbu1·gh Tram Net .. ~·orklnitii!I Pba:se lil as is necessary: 

52.1.1 to maintain the Edinburgh Tram Net·NorkJnjtj;al Pbiilse 1sl in 

accordance with the Maintenance Program.me and the Maintenance Plan; 

52.1.2 to ensure that all the requirements of the Maintenance 

Specification are met at all times; 

52.1.3 to comply with those Operator Procedures as may be agreed 

between the Parties from time to time and that apply to the 

Maintenance Services; 

52.1.4 ensure that tie is informed of any adverse impact of desig.n, 

redesign or modification to the Infraco Works which Is likely to have an 

adverse impact on maintenance effectiveness and subject to Clauses 80 

(tie Change) a.nd 81 (lnfraco Changes) to prevent such design, redesign 

or modification being undertaken if requested to do so by tie; 

52.1.5 to ensure that no modification, maintenance or repair work to the· 

Edinburgh T1·a111 Networlclnitial Phase 1 a , Spare Parts or Special Tools 

within the scope of the Maintenance Serv.ices shall prejudice the Case 

for Safety; 

52.1.6 so as not to prejudice the health or safety of, or unreasonably 

LONDON\ THV\21368667 .13 

interfere with the proper performance of the duties of the Infraco, the 

Operator, employees and third parties or otherwise expose the lnfraco 

and/or tie to liability under the Health and Safety at Work etc. Act 1974 

or the Transport and Works Act 1992 or any other legislation relating to 

health and safety; 
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52.1.7 to maximise the extent to which the Edinburgh Tram -

Neti,vorlcinitial Phase la. is Available Infrastructure and the T1·ams are 

f.vailable Trams and to minimise unplanned interruption to such 

availability; 

52.1.8 to sustain the functionality of the c:omponent parts of Edinburgh 

Tram Neti,•;orkJgjtial Pba5~ as built for a period not less than the 

relevant stipulated design life, if any, stipulated i.n the Employer's 

Requirements; 

5.2 .1. 9 ~l1e -Edinburgh Tram Net1,vorJciniti_;,1I~ Phase 

tie on the Expiry Date or the Termination Date (whichever Is earlier) in 

a condition consistent with the Infraco having complied with the 

requirements of this Clause 52 (Maintenance) provided that the Infraco 

shall not be in breach of this Clause 52.1.9 by reason of fair wear and 

tear or by reason of any work being required to which Clause 52.17 

applies where there was not suffi.cient time between the damage 

occurring and the Expiry Date or Termination Date (as appropriate) to 

enable the Infraco to carry out such work; and 

52.1.10 noth,ing in this Clause 52.1 shall impose any obligation on the 

lnfraco to carry out any Operator Maintenance. 

52.2 The Infraco shall work with the Ope.rater to ensure the daily handover of the Edinburgh 

'.f1·an1 Net,..;orklnitial Phase la to the Operator for operation which shall include the 

completion of a handover checklist confirming the extent t.o which t:he Edi11burgh T1·a1n 

Net•,vorl,Ioitial Phase ] a, is A.vailable Infrastructure and the Trams a,·e ,o\vailable Trams. 

52.3 The Infraco shall work with the Ope.rato.r to ensure the daily handback of all or part of the 

the Operator to the Infraco following 

operation of tl1e Eoinbu1·gh· Tram Net.-..,1orlcinitia~I ~ 

comments received from the Operator on the performance or condition of the Edinbu1·gh 

52.4 The Infraco· shal l carry out and complete the Infrastructure Maintenance Services in 

accordance with this Clause 52 (Infrastructure Maintenance) subject to its ability to sub

contract the Infrastructure Maintenance Services pursuant to Clause 28 (Sub-Letting and 

the Appointment of Sub-Contractors) .. 

52.5 The lnfraco shall, during the Mobillsatl.on Period, carry out or procure that the Mobilisation 

Services are carried out on or before the date for the appropriate Mobilisation Milestone . 
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52.6 The Infraco shall carry out (or shall procure the carrying out of) all Maintenance Services in 

a safe manner and so that the Edinburgh Tram Net\vorlcXnitial Phase la is capable of 

being operated i.n a safe and effi,cient manner free fro.m any unreasonable risk to the health 

and well being of persons using or maintaining it and free from any reasonably avoidable 

risk of pollution, nuisance, interference or hazard. 

52. 7 During the Term, the Infraco shall be responsible for, without limitation providing, 

employing and training all staff necessary to perform the Mai.ntenance Services in 

accordance with this Agreement and the t.otal cost of providing those staff, the 

Maintenance Services (including the total cost of providing Spare Parts and Special Tools) 

is included Jn the Contract Price. 

52.8 During the .Mobilisation Period, the Infraco shall be responsible for, without limitation, 

providing all staff n.ecessary to perform the Mobilisation Services in accordance with this 

Agreement, and the total cost of providing the Mobilisation Services is included in the 

Contract Price. 

52. 9 The Maintenance Services shall comprise only mate.rials and goods which are of 

satisfactory quality and unless otherwise agreed In writing, the Infraco shall supply only 

· new materials and .goods, save where existing materials and goods have been satisfactorily 

repaired or reused by the In·fraco in accordance with Good Industry Practice and, where 

applicable, as permitted under the Maintenance Plan. 

I 
I 
I 
I 

Spare Parts and Special Tools 

52 .10 The Infraco shall be responsible For the provision of all Spare Parts and Special Tools 

necessary or required for the Maintenance Services. All such Spare Parts shall meet the 

technical and safety requirements of the Maintenance Specification. Special Tools to be 

provided pursuant to this Clause 52.10 shall, as a fundamental condition of this 

Agreement, .be provided with a valid certificate of calibration (where appropriate). Tho-

Infraco shall-notify tie as soon as reasonably practicable after becoming a¥,·are of any breach 

of warranty or supply of defecti¥e Sparo Parts and Special· Tools by -the Tram Supplier or 

Tram Maintainer, 

52.11 The Infraco shall also ensure that throughout the term of this Agreement all Special Tools 

which require calibration or testing in order that they shall be fit for their intended purpose 

shall have a valid test and/or call.bration certificate (where appropriate), and the Infraco 

shall give to tie within 5 Business Days of any request by tie a copy of the current test or 

calibration certificate (where appropriate). 

52 .12 The Infraco shall acquire adequate stocks of such Spare Parts and Special Tools to ensure 

that there is always a Mi·nimum Spare Parts Pool at the Depot and, in any case, sufficient 

Spare Parts and Special Tools to enable the Infraco to carry out (or procure the carrying 
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out of) the Maintenance Services in accordance with th.is Agreement and manage reorder 

levels and lead times such that the stock of Spare Parts or Special Tools are mainta,ined at 

or above the level of the Minimum Spare Parts Pool. 

52.13 NOT USED 

52. 14 Every Reporting Period, the Infraco and tie shall review the level of the Minimum Spare 

Parts Pool in light of the requirements for Spare Parts in delivering the Maintenance 

Services pursuant to this Agreement and the Infraco shall make recommendations to tie in 

relation to any adjustments to be made to the Minimum Spare Parts Pool either in relation 

to the extent of the Minimum Spare Parts Pool or the quantity of any of the Spare Parts 

required to meet the Minimum Spare Parts Pool. tie shall review the Infraco's 

recommendations and where necessary consult further with the Infraco as to the adequacy 

of the Minimum Spare Parts Pool in the light of ongoing maintenance pursuant to the 

Maintenance Services and, subject to Clause 52.12 and the Infraco having taken such 

steps as are possible to rectify the situation, if tie, in its absolute discretion, is of the 

opinion that it would be appropriate to vary the Minimum Spare Parts Pool then such 

variation shall be a tie Change and the terms of Clause 80 (tie Changes) s.hall apply. 

Repairs 

52.15 Subject to Clause 46, the Infraco shall effect the repair of all defects in, failures of or 

damage to the EdinbL11·gh Tram Netv.•orkinjtjal Pbilse 1 a, excluding the Free Issue Fare 

Collection Equipment irrespective of cause. The Infraco shall effect all such repairs in a 

manner consistent with its obligations under this Agreement and in a manner which causes 

the minimu.m disruption to the operation of the Edinburgh Tram Net1+¥01·IEXniti.al Phase J a 

and to enable the Edinburgh Tram Net·.vorlcinitial Phase la ( excluding the Free Issue 

Fare Collection Equipment) to be Available Infrastru.cture and the Trains to be J',vailable 

Trams. 

52.16 The Infraco shall bear all of the costs of complying with Clause 52.15 to the extent that 

any damage to the Edinburgh Tram Net1+vorkinjtial, Pbi\U......lil excluding the Free Issue 

Fare Collection Equipment ls caused by: 

52.16.1 a breach. of this Agreement by the Infraco; and/or 

52.16.2 NOT USED 

52.16.3 any negligent act or negligent omission by the Infraco or any 

Infraco Party. 

52.17 To the extent that any damage to the Edi11burgh Tram Net1+vorlcJnitial Ph<1se Ja, excl,uding 

the Free Issue Fare Collection Equipment is not caused by: 
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52.17.1 a breach of this Agreement by the Infra.co; and/or 

52.17.2 NOT USED 

52.17.3 any n.egligent act or .negligent omission by the Infraco or any Inf.race 

Party, 

then tie shall bear the necessary, reasonable and demonstrable costs of the Infraco 

repairing such damage and any repairs in respect of such damage shall be a Mandatory tie 

Change and the terms of Clause 80 (tie Changes) shall apply. 

52.18 All repairs to and replacements of the Edinburgh TJ:am Networklnjtja'I Pbas~ excluding 

the Free Issue Fare Collection Equ,ipment shall be carried out to a standard that restores 

the defective, failed or damaged part of the Bdinbl1rgh T1·an1 Net\•torkinitial Phase la 

excluding the Free Issue Fare Collection Equipment to a condition which meets the 

requirements of the Maintenance Specification (subject to normal wear and tear) and 

enables the Infraco to comply with its obligations under this Clause 52 (Maintenance). 

52 .19 Where necessary, the Infra co shall be entitled to carry out temporary repairs to the 

Edinburgh Tt·am Netv,orkJnjtiiilll Pha5,e la. excluding the Free Issue Fare Collection 

Equipment subject to obtaining the prior approval .of HMRI, the Operator, tie and all 

appropriate regulatory authorities. All temporary repairs shall be fully repaired at the 

earliest opportunity and in any event as soon as reasonably practicable upon receipt of 

written notice from HMRI, tie or the Operator (as the case may be) stating that it no 

longer considers such temporary repairs to be safe and/or fit for their purpose. 

52 .20 .In respect of any incident or failure affecting tl1e Edin.burgh. Tram Net,\•orkJoitial Phase J a, 

excluding the Free Issue Fare Collection Equipment, the Infraco shall provide such 

assistance, information and advice as the tie or Operator shall reasonably require, 

including such assistance as tie or Operator shall r,easonably require in: 

52. 20 .1 the Infra co attending the site of the occurrence to assess the cause 

of the proble.m, with a required response time of no more than 15 

minutes between the hours of 6:01 am and 10:00 pm or 1 hour 

between the hours of 10:01 pm and 6:00 am from tie's or the 

Operator's request for attendance to a representative of the Infraco 

departing from the Depot or elsewhere to attend. 

5.2. 20. 2 rectifying the problem where such rectification falls within the 

scope of the Maintenance Services; 
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52.20.3 implementing measures to overcome and/or mitig.ate the effect on 

operation of the EdiRburgh Train NetworkXnitial ~ehase J a excluding 

the Free Issue Fare Collection Equipment; 

52.20.4 implementing tempo.rary repairs where such repairs fall within the 

scope of the .Maint.enance Services; and 

52.20.5 recovering any part of tl1e Edinburgh Tram Network (inclt1ding the 

Trams but Jnjtjal Phase l.il (excluding the Free Issue Fare Collection 

Equipment) for repair (where such part of the Edinburgh Tram 

is moveable) where such repair falls within 

the scope of th,e Maintenance Services. 

52.21 As soon as practicable following the completion of the repair, the Infraco shall prepare and 

provide a report which summarises the causes of such incident or fa.11.ure and providing 

recommendations where applicable to avoid the repetition of such occurrence. To the 

extent that the incident or failure was not attributable to a breach of this Agreement by the 

Infraco o.r a negligent act or omission of the lnfraco or any Infraco Party, the Infraco shall 

be entitled to recover the costs of complying with Clause 52.20 in accordance with Clause 

52.1.7 

52. 22 Where the most efficient manner of dealing with such failure would be for repairs to be 

effected at the site of the failure, where such repairs fall within the scope of the 

Maintenance Services, the Infraco shall have available com.petent resources to carry out 

such repairs as can safely be carried out at the site, 

52.23 If the Infraco reasonably believes or becomes aware that there is or may be: 

52.23.1 a defect or in the case of reporting or control systems, an excess 

of alarms and fault annunciation in a Part which has been fitted in the 

Edinburgh T1·an1 Networlc (including a Tram Jnjtjal PbiJSC la o•r thi::.... 

Tra·1us ( excluding the Free Issue Fare Collection Equipment) whether or 

not as part of the Mainte;nance Services; or 

52.23.2 any other defect in relation to the Edinbu1·gh Tram Network 

which may prejudice the safe or rel!ab.le operation of tl1e Edi11burgh Tram Net•,.,orkJnjtia.L 

Phase J a, the Infraco shall immediately on becoming aware of such defect notify tie and 

the Operator of such defect and provide a proposal as to the most effective course of 

action by which such defect can be rectified where such rectification falls within the scope 
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of the Infrastructure Maintenance Services. The cost of such rectification shall be allocated 

in accordance with Clauses 52.16 and 52.17. 

Additional System Availability 

52.24 In circumstances where tie requires any Additional Available Infrastructure or AdditioRal · 

Available TraH1s for its own use, including but not limited to the training of drivers and 

extended hours of operation for special events, it shall give the Infraco at least one week's 

notice of Its requirements. 

The Infraco shall confirm whether it is able to make available to tie any Additional 

Available Infrastructure· or~Available Trams requested by tie. If the Infraco confirms (su-ch 

confirmation not to be unreasonably withheld) that it is able to make available to tie any 

such Additional Available Infrastructure or Available Trams, the Infraco shall be entitled to 

payment on the basis set out in Appendix B of Schedule Part 7 (Maintenance Contract Price 

Analysts). Such Additional Available Infrastructure or Available l'rams shall be disregarded 

in relation to any calculations under Schedule Part 6 (Maintenance Payment Regime) and 

tie's remedy In the event of any deficiency in or failure to provide Additional Available 

Infrastructure 01· Available T1·ams shall be to a.pply deductions to payments on the basis set 

out in Appendix B of Schedule Part 7 (MiJintenance Contract Price Analysis). 

Operations and Maintenance Manual 

52.25 The Infraco shall maintain and keep up to date the operations and maintenance manual 

and as built drawings and Spare Parts list (the "Operations and Maintenance Manual"). 

The Inftaco shal.l provide to tie's Representative an electronic copy of such manual and 

each successive update, free of charge, as soon as reasonably practi,cable after their 

production. The Infraco shall provide ta tie's Representative draft integrated manuals of 

description and maintenance of all Edinbargh T1·an, J!>fetworle;Initial Phase ~l a components 

not less than 90 days before the part of the Edinburgh T1·am Netv.•orkJnitial Phase la into 

which they are incorporated commences public service. The Infraco shall keep such 

manuals up to date and provide to tie's Representative a copy of each successive update 

as soon as reasonably practicable after their production. 

Control Room 

52.26 The Infraco sh.all pro,vide and maintain the facility for the communica.tion of information, 

CCTV images and data from the Con.trol Room to CEC's traffic and information centre, to 

facilitate: 

52.26.1 information ex.change; 
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52.26.2 the provi.sion of public transport data; 

52.26.3 the provision of real time passenger information; 

52.26.4 road traffic monitoring; 

52.26. 5 incident detection and emergency diversions management; 

52.26.6 co-ordination of traffic signals; and 

52.26. 7 co-ordination of variable messages to passenger information 

displays. 

52.21tie sbilll proy1ide Jatraco with i.i1 cqpy of tb~elf Moaitocioq PliJa {as defined j.n the_ 

53. HAZARDOUS MATERIALS 

53.1 The Infraco undertakes that it is and will remain during the term of this Agreement, or that 

any relevant Infraco Party is and will rema in during the Term, appropriately qualified and 

experienced in and accredited for the purposes of carrying out wor.k of the scope, type and 

com,plexlty that is required in carrying out the Maintenance Services involving the handling 

of any Hazardous Materials incorporated in tl~e Ediaburgh Train Net,vorklnjtial P~hase la 

or any Part thereof and shall .maintain an up to date reg ister recording the location, 

volume, type, storage condition, a.nd handling and disposal procedures for such Hazardous 

Mat.erials. 

53.2 The Infraco shall not use any Hazardous Materials in performing the Maintenance Services 

except where expressly permitted to do so by the Maintenance Specification, Law and 

Good Industry Practice, or otherwise with the express prior written consent of tie. If 

Hazardous Materials are used other than expressly in accordance with the Maintenance 

Specification, Law and Good Industry Practice, or with the prior written consent of tie, the 

Infr.aco shall ensure that all such Hazardous Materials used in the provision of the 

Maintenance Services are expressly identified in writing to tie and the Operator by 

reference to this Clause 53 (Hazardous Materials) with reference to the hazards attached 

to them and the procedures that t.he Infraco has for managing such hazards. 

53.3 The Infraco shall ensure that all Maintenance Services performed under this Agreement 

which involve Hazardous Materials, including the removal, handling and disposal of those 

materials, are carried out in such a manner as to ensure compliance with all Law (including 

any advisory literature provided by the Health and Safety Commission or Executive). The 

Infraco shall inform tie's Representative of any Hazardous Materials, w.hich do not form 

part of the Maintenance Services or which are encountered in the course of the 

Maintenance Services and sha,11 submit its proposed method of operation and the 
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precautions to be taken before commencing any work involving such Hazardous Mater·ials. 

Such submission shall be a tie Change and the terms of Clause 80 (tie Changes) shall 

apply. If the Infraco proposes to handle or dispose of s.uch Hazardous Materials, it shall 

comply with Law (including any advisory literature provided by the Health and Safety 

Commission or Executive) and any additional .precautions specified by tie's Representative 

as to their handling and disposal. 

53 .4 The 1nfraco acknowledges that it is aware that var'iotJs health hazards may be encountered 

in performing the Maintenance Services (which may not be immediately apparent as 

deliberate and malicious concealment of such hazards may take place). The Infraco shall 

take all reasonably pr·actlcable precautions for the protection of the Infraco Par·ties, the tie 

Parties and any other person who may be a.ffected by the. Maintenance Services. 

53.5 To the extent tie or any tie Party stores or uses Hazardous Materials at such area of the 

Depot as is under the responsibility of the Infraco pursuant to tl1e Depot Licence, tie's 

Representative shall give reasonable to notice tb the Infraco so that the appropriate entry 

may be made on the register maintained by the Infraco subject always to the Infraco 

Representative's ability to advise promptly that: 

53.5.1 such storage or use is not appropriate on the grounds that it 

po.ses an unreasonable additional responsibility on Infraco, due to the 

intended use, nature or quantity of the Hazardous Materials in question; 

or 

53.5.2 such storage or use does not relate to tra11sport-related services of 

which the Infraco has experience 

in wl1ich event tie shall 1-en1ove such Hazardous Materials and/01· indemnify the 

Infraco from all costs arising from tl1e presence of sucl1 Hazardous Materials at the 

Depot. 

54. RECORDS AND COMPUTER SYSTEMS 

54.1 All the Technical Records for any part installed, replaced, overhauled or inspected by the 

Infra co or an Infra co Party must be: 

54 .1.1 

54.1.2 

written up, maintained and kept up to date at all times by the 

Infraco in elect.ronic or hard copy form in accordance with the 

requ.irements of the Maintena11ce Specification and/or the Employer's 

Requirements; 

retai11ed by the Infraco for the longer of: 

54.1.2.1 the Term; or 
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54.1.2.2 6 years from the date on which the Maintenance Services to which such 

Technical Records relate are provided; and 

54.1.3 copied to tie within 10 Business Days of a request by tie for such 

Technical Records. 

54.2 tie will be entitled from time to time to inspect and audit such Technical Records following 

reasonable notice to the Infraco. When carrying out any inspection or audit under this 

Clause 54. 2, tie shall use reasonab le endeavours to minimise any disruption caused to the 

provision of the Maintenance Services by the Infraco or any Infraco Party. 

54. 3 Further I for each part of the Edinburgl1 T1·am N-et1,•1orkin,jtja! Phase la the following 

details shal.l be retained. by the Infraco for not less than 6 years after completion of the 

Maintenance Services and such details provided to tie in accordance with the provisions of 

this Clause 54.3: 

54.3.1 the change control register maintained pursuant to Clause 79.2; 

and 

54.3.2 all other .quality control activity records as agreed with tie from 

time to time. 

54.4 The Technical Records will be written up and maintained by the Infraco in respect of all 

.Maintenance Services in accordance with this Agreement and Good Industry Practice. Su,ch 

Technical Records wlll, subject to Clause 54.5 be stored in IFS system or as otherwise 

agreed between the Parties. 

54.5 Upon any request by tie for any Technical Record, or upon handover of the Technical 

Records pursuant to Clause 95.1 1 the Infraco shall provide such Technical Records in any 

suitable non-proprietary format as may be reasonab.ly specified by tie. 

54.6 The Infraco shall: 

54. 6.1 use al l reasonable endeavours to ensure that the computer 

systems, equipment and other systems of the Infraco used by the 

Infraco in carrying out the Maintenance Services including the Asset 

Management System, any computer systems, equipment, other systems 

and parts supplied by the Infraco, are at all times free from disabling or 

destructive programs or devices includ.ing, without limitation, bugs, 

virus or log.ic bombs, Trojan horses and analogous macros, programs or 

sub-routines; and 

54.6.2 ensure that appropriate security systems are implemented and 

LONDON\THV\21368667.13 
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systems from security and IT risks Including, without limitation, 

unauthorised access (both by persons external to the Infraco and the 

Infraco's employees, agents and subcontractors). 

54. 7 In the event of a breach of Clause 54.6 , the Infraco shall conduct a full and complete 

review of its computer systems, eq'uipment and other systems (including the security 

arrangements relating to such systems) to identify the source of such disabling or 

destructive program or device and, at its own costs and with the prior written approva.l of 

the Infraco (such approval not to be unreasonably withheld or delayed) take such action as 

may be necessary to immediately remedy the breach and additionally to ensure that such 

breach does not re-occur. 

55. SURVEYS OF TI-IE EDINBURGH TR.4.M NETWORKINITIAi. PHA~ 1 A AND 
AUDITS OF MAINTENANCE PROCEDURES 

55 .1 tie may carry out or procure surveys of the &linaurgh Tram Netwo1·kinjtisal Phase l;, in 

accordance with Clause 96 (Surveys Prior to Expiry Date) and tie may audit the 

Maintenance Procedures pursuant to Clause 104 (Information and Audit Access). 

55.2 Where following any audit of Maintenance Procedures tie identifies non-conformances in 

the implementation of the Maintenance Procedures the Infraco shall take such steps as are 

agreed between the Parties to remedy such shortcomings. 

55.3 When carrying out any audit under Clause 55.1, tie shall (or shall procure that any auditor 

shall) use reasona,ble endeavours to minimise any disruption to the provision of the 

Maintenance Services by the Infraco. Each Party shall bear their own cost of such audits, 

except where Clause 55.2 applies, when Infraco sh.all bear tie's reasonable and 

demonstrable costs. 

56, SERVICE PERFORMANCE AND QUALITY MONITORING 

56.1 The Infraco shall comply with the p1·ovisions of Sch.edule Part 6 (Maintenance Payment 

Regime), 

56.2 In addition t.o the provisions set out in Schedule Part 6 (Maintenance Payment Regime), 

the Infraco shall send such representati.ves as tie may reasonably requ.ire to a 

performance meeting every Reporting Period (which will be convened on not less than 2 

Business Days' notice by tie) and such other m.eetings as tie may reasonably require from. 

time to time to discuss the performance of t.he Maintenance Services in accordance with 

the Agreement. 

56.3 The Infraco shall submit a Service Qua.lity Report to tie no later than 3 Business Days 

fo.llowing each Reporting Period End Date. For the avoidance of doubt, tie shall not be 

obliged to process an invoice submitted by the Infraco in the absence of the Service 

Quality Report pertaining to the relevant Reporting Period. The Infraco shall be responsible 
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for ensuring that the data contained in the Service Quality Report is generated 

automatically and, to the extent practicable, electronically. 

56. 4 In addition to the Service Quality Reports to be .submitted by the Infra co pursuant to 

Clause 56.3 above, the Infraco shall prepare and submit to tie an Annual Service Report 

pursuant to Clause 73 (Best Value). 

56. 5 The Infra co shall monitor its compliance with this Agreement in respect of the Maintenance 

Services, and the Par·ties shall comply with the fol towing provisions: 

56.5.1 110 later than 3 months before the Planned Service Co111mencement 

Date and on each anniversary thereafter, the Infraco shall provide to 

tie's Representative its proposed Self-Monitoring Plan for the following 

12 months; 

56.5.2 the Self-Monitoring Plan shalt be designed to underpin tie's best 

value obligations and the Infraco shall have full regard to the 

requirements of Clause 73 (Best Value) when preparing its Self

Monitori11g Plan; 

56.5.3 no later than the date falling 20 Business Days after receipt by 

tie's Representative of such proposed Self-Monitoring Plan, tie shall 

notify the Infraco in writing as to whether or not it considers the Self

Monitoring Plan to be acceptable for the purposes of this Agreement; 

and 

56.5.4 where tie considers the relevant Self-Monitoring Plan to. be 

acceptable, then the Self-Monitoring Pla11 shall be implemented by the 

Infraco for the relevant 12 months; or 

56. 5. 5 where tie does not consider the relevant Self-Monito1·ing Plan to be 

56.5.6 

acceptable, then the Parties shall use a.II reasonable endeavour·s to 

reach agreement as to the contents of the Self-Monitoring Plan; and 

until such time as the Self-Monitoring Plan has been accepted by 

tie, the previous year's Self-Monitoring Plan shall remain in effect; 

or, in default of such agreement, erther Party may refer the matter for determination under 

the Dispute Resolution Procedure, and the Infraco shall implement the Self-Monitoring Plan 

as so agreed or determined. 

56. 6 The Infraco shall as soon as reasonably practicable ptovide tie's Rep1·esentative with 

relevant particulars of failure to deliver the Maintenance Services. The Infraco shall co

operate with tie and provide such access as tie may reasonably require to enable tie at all 

reasonable times to observe, Inspect and satisfy themselves (including by car1-ying out 
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sample checks) as to the adequacy of the monitoring procedures implemented by the 

Infra co a11d the Infraco's compliance with this Agreement. 

56. 7 Subject to Clause 56.9, without prejudice to tie's other rights under this Agreement, if 

56. 7, 1 at any time the Infraco has committed any material breach of its 

obligations under this Agreement; or 

56, 7 .2 following the issue of tl1e Reliability Certificate, in any Reporting 

Period where Infi-aco's perfo1·mance !s below the standard required to 

achieve the Minimum Performance Payment, 

then tie may issue an Underperformance Warning Notice to the Infraco setting out the 

matter or matters giving rise to such notice and containing a r·eminder to the Infraco of the 

implications of such notice, 

56.8 Following the service of an Under Performance Warning Notice in pursuant to Clause 

56.7.2: 

56.8.1 the Infra co shall within 10 Business Days of receipt of such Under 

Performance Warning Notice deliver to tie a plan setting out how the 

Infraco propose to remedy the issues which lead to the deductions 

leading to the ser·vice of such Under Performance Warning Notice and 

proposing a suitable timescale to remedy such issues (a "Rectification 

Plan"); 

56.8.2 the Parties will use reasonable endeavours to agree the contents of 

the Rectification Plan within 10 Business Days of receipt by tie; and 

56.8.3 if the parties do not agree the Rectification Plan within 10 Business 

Days of receipt by tie either Party may refer the matter to the Dispute 

Resolution Pr·ocedure (provided that the Infraco may not refer or cause 

tie to refer the matter to the Dispute Resolution Procedure vexatiously 

to delay the agreement of a Rectification Plan). 

56. 9 tie shall not be entitled to serve: 

56.9.1 more than one Under Performance Warning Notice in any Reporting 

Period; 

56.9.2 an U11der Performance Warning Notice pursuant to Clause 56. 7 .2 in 

any two consecutive Reporting Periods; or 

56. 9. 3 a further Lind.er Perf.ormance Warning Notice pursuant to 56. 7 .2 in 

respect of the same circumstances which led to the service of any 
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previous Under Performance Warning Notice where the Infraco is using 

reasonable endeavours to comply with the terms of the Rectification 

Plan put in place to address the issues or circumstances which led to the 

service of a previous Under Performance Warning Notice 

56 .10 Without prejudice to tie's other rights under this Agreement, if the Infraco r.eceives four or 

more U11derperformance Warning Notices in any twelve (12) month period, tie may by 

notice to the Infraco increase the level of either tie's monitoring of the Infraco (including 

the employment by tie of additional performance monitoring officers), or (at tie's option) 

of the Infr·aco's monitoring of tl1e Infraco's performance of its obligations under this 

Agreement, until such time as the Infraco shall have demonstrated to the reasonable 

satisfaction of tie that it will perform (and is capable of performing) its obligations under 

this Agreement, in which case the following provisions shall apply: 

56.10.1 any such notice to the Infraco shall specify in reasonable detail the 

additional measures to be taken by tie or by the Infraco (as the case 

may be) in monitoring the perforn1ance of the Infra co; 

56.10.2 if tt,e Infraco (acting reasonably) objects to any of the specified 

measures on the grounds that they are excessive, It shall notify tie in 

writing, within 2 Business Days of the receipt of the notice, of the 

measures objected to (and of any changes necessary in order to prevent 

prejudice top the I11fraco's performance of its obligations under this 

Agreement); 

56 .10. 3 the measures to be taken by tie and the Infra co (as the case may 

be) shall be agreed between tl,e Parties or, in the absence of agreement 

within 3 Business Days of tie's receipt of the Infraco's objection, be 

determined, at the referral of either Party, pursuant to the Dispute 

Resolutio11 Procedu1·e and on a basis whic!1 the relevant adjudicator 

considers reasonable having regard to the nature and seriousness of th.e 

breaches of this Agreement or circumstances leading to the issue of 

such Underperformance Warning Notices which have occurred, the 

likelihood of such breaches or circums.tances recurring, the risks which 

would arise if such breaches or circumstances recurred, the level of 

culpability of the Infrato in relation to such breaches and circumstances 

and the actions being taken by the Infraco to prevent breaches of this 

Agreement or circumsta11ces e11titling tie to issue further 

Underper·formance Warning Notices recurring; and 

56.10 .4 the Infra co shall bear its own costs and reimburse to tie on 

demar1d at all tirnes from and against all reasonable costs and expenses 

incurred by or on behalf of tie in relation to such increased level of 
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monitoring (including an appropriate sum i11 respect of general staff 

costs and overheads). 

56 .11 In the event that the Infra co Party responsible for any Underperformance Warning Notices 

is te1-minated, such Underperforma11ce Warning Notices shall be automatically cancelled. 

57. PERFORMANCE REVIEW 

57 .1 Following the end of each Performance Review Period, tie shall review and assess the 

performance of the Infraco on the basis set out in this Clause 57. 

57. 2 tie shall review the following: 

57.2.1 the Infraco's historic performance under Schedule Part 6 

(Maintenance Payn,ent Regfn,e); 

57 .2.2 whether the Infraco has complied with all of its obligations under 

57.2.3 

this Agreement (and whether tie reasonably considers any breach(es) 

to have been botl1 minor and infrequent); and 

the I11fraco's Maintenance Plan for the next Performance Review 

Period to jointly assess whether it is sufficiently robust to satisfy the 

Infraco, acting reasonably, that the Inf1-aco will comply with its 

contractual obligations as stipulated in Clause 57.2.1 and 57.2.2 for the 

next Performance Review Period; 

57.3 If any of the criteria set out at Clau.se 57 .2 are. not satisfied then tie n1ay specify particular 

requirements in respect of those areas wl1ere the criteria set out at Clause 57.2 have not 

been satisfied, to be met by the Infraco by a specified date prior to the next Performance 

Review Date. If tie specifies such interim date then t.he provisions of this Clause 57 

(Performance Review) will apply at the interim date, mutatis mutandis, as if that date was 

the original Per·formance Review Date (and as if the criteria set out at Clause 57.2 were 

the requirements specified by tie pursuant to this Clause 57. 3). 

58. TUPE AND HANDOVER 

58.1 In this Clause 58 (TUPE and Handover) and Schedule Part 36 (TUPE Information) the 

following definitions shall apply: 

"Infraco Employees" means any employee of tt1e Infraco or Infraco Parties engaged in 

the performance of the Maintenance Services under this Agreement during the Termination 

Period; 
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"New Provider" means tie and/or any third party who takes over ( or who the Infra co is 

notified will be taking over) the provision of some or all of the obligations of the Infraco 

under this Agreement; 

"Relevant Employee" means any employee of the Infraco or an Infraco Party employed 

wholly or mainly in or assigned to tl1e provision of the Maintenance Services under this 

Agreement as at the date of the Service Provision Change; 

"Service Provision Change" means any termination, variation, amendment or other 

alter·ation of this Agreement which results in all or part of the Maintenance Services under 

this Agreement being provided by tie or by a third party; 

"Termination Period" means either (i) the 12 month period ending on the Expiry Date or 

(ii) the period Of any notice determining this Agreement prior· to the Expiry Date; 

"TUPE Employees" means any person whose contract of employment may be transferred 

to a successor contractor, operator or maintainer by virtue of the operation of Law 

(including the TUPE Regulations) or in r·espect of whom liabilities arising from the contract 

of employment or employment relationship may be transferred; 

"TUPE Information" means the information in relation to the TUPE Employees specified in 

Schedule Part 36 (TUPE Information); 

"the TUPE Regulations" means the Transfer of Undertakings (Protection of Employment) 

Regulations 2006. 

58.2 NOT USED 

58. 3 The Infra co shall not, without the prior consent of tie (which shall not be unreasonably 

withheld or delayed), vary or purport or promise to vary, the terms or conditions (as 

amended from tin1e to time) of employment of any Infr·aco Employee (including any 

promise to make any additional payment or provide any additional benefit) where such 

variation or addition takes effect in the Termination Period unless it is in the ordinary 

course of business. 

58.4 NOT USED 

58. 5 Subject to Clause 58 .6 1 t!1e Ir1fraco shall at the request of tie in .the Termination Period 

provide the TUPE Information within 15 Business Days of such request and thereafter until 

termination or expiry of this Agreement update such informatio·n in accordance with the 

reasonable requests of tie subject to the Infi-aco's .common law duties to their employees 

or under the Data Protection Act 1998. tie shall treat the TUPE Information as Confidential 

Infor·mation to which Clause 101 (Confidential Inforrn.ation) shall apply provided that tie 

st1all only be permitt.ed to use the TUPE Information for the purposes of conducting a 

tendering exercise for the appointment of a replacement service provider following a 
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Service Provision Change and shall only be entitled to disclose the TUPE Information to any 

te11derer pursuant to such exercise and subject to sue!, tenderers accepting a 

confidentiality obligation in relation to such information equivalent to the obligations set 

out in Clause 101 (Confidential Information), mutatis mutandis . 

58. 6 rhe Infra co shall use its reasonable endeavours to ensure that it will be in a position to 

provide TUPE Information pursuant to Clause 58. 5 in respect of the TUPE Employees who 

are not also Infraco E:mployees but, subject to the Infraco having used such r·easonable 

endeavours, the Infraco's obligation to provide TUPE Information pursuant to Clause 58. 5 

in respect of such TUPE Employees shall be limited to the TUPE Informatio11 covering such 

TUPE Employees actually in the possession of or actually obtainable by the Infraco. 

Establishment of hand-over procedure 

58, 7 During the Termination Period, the Infra co and tie both acting diligently and in good faith 

with a view to ensuring that there shall be no material deterioration or break in the 

p1·ovision of Maintenance Sei·vices, shall, at the cost of tie, establish appropriate handover 

procedures. 

tie's obligations in relation to TUPE 

58.8 tie shall within 20 Business Days of a request from the Infraco, provide the Infraco with 

such ir1formation as is requested by tl1e I11fr·aco i11 order to e11able the Infraco to comply 

with its obligations under Regulation 13(2)(d) of the TUPE Regulations. 

Continued technical support 

58. 9 For a period of six mo11ths afte1· termination or expiry of this Agreeme11t, the Infra co shall 

provide tie with such access as tie may reasonably require employees of Infraco having 

the appropriate knowledge a11d experience of tl1e history of the Maintenance Services and 

associated technical matters for the following purposes: 

58. 9.1 general technical advice on subjects fo1· which the Infraco was 

responsible pursuant to this Agreement; and 

58. 9. 2 interpretation of maintenance histor·y data, drawlng modifications, 

regulations and the like. 

tie shall reimburse the Infraco in respect of all reasonable and proper costs and expenses 

incurred by the Infraco in complying with this Clause 58 (TUPE and Handover) 

Technical Records 
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58 .10 Upon termination or expiry of this Agreement, the Infra co shall procu1·e that tie is provided 

witl1 an electronic copy of the Technical Records. 

Deemed TUPE Transfer 

58 .11 tie and the Infraco a.cknowledge that in the event of a Service Provision Cl1ange, the TUPE 

Regulations may apply to such Service P1°ovision Change. In the event that t!1e TUPE 

Regulations do not apply to any Service Provision Change, the New Provider shall, with 

effect from the date of the Service Provisio11 Change, offer employment to. each Relevant 

Employee on like terms to the terms on which they would have become employed by the 

New Provider had the TUPE Regulations <;1pplied or, to the extent that it is not reasonably 

practicable to do so in respect of any such term, on terms which are not in such respect 

n1aterially to the detriment of the. Relevant Employee. 

58.12 The New Provider shall treat the period of continuous service of eac.h Relevant Employee or 

TUPE Employee with the I.nfraco or an Infraco Party up to the date of the Service Provision 

Cl1ange as continuous with such TUPE Employee's or Relevant Employee's service with the 

New Provider. 

TUPE Transfer Indemnity 

58.13 tie shall, or shall procure that any New Provider shall, indemnify the Infraco and any 

Infraco Party against any losses, costs, claims, demands, actions, fines, penalties, awards, 

liabilities and expenses (including reasonable legal expenses) incurred by the Infraco or 

any Infraco Party in connection with or as a result of: 

58.13.1 any claim or demand by any TUPE Employee (whetl1er in contract, 

delict, under statute, pursuant to Law or othe.rwise) arising directly or 

indirectly from any act, fault or omission of the New Provider in respect 

of any TUPE Employee on or after the date of termination of this 

Agreement or the ending of the provision in whole or in part of the 

obligations of the Infraco under this Agreement by the Infraco or any 

Infraco Party; 

58.13.2 any failure by the New Provider to comply with its obligations 

under Regulation 13 of the TUPE Regulations; 

58. 13.3 any claim (including any individual entitlement of a TUPE Employee 

under or consequent on such claim) by any trade union or other body or 

person representing the TU PE Employees arising from or .connected with 

any failure by tl1e New Provider to co1nply with any legal obligation to 

such trade union, body or person; 
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58.13.4 any change or proposed change in the terms and conditions of 

employment or working conditions of the TUPE Employees on or after 

their transfer to the New Provider, or to the terms and conditions of 

employment or working conditions of any person who would have been 

a TUPE Employee but for their resignation or decision to treat their 

employment as terminated under Regulation 4(9) of the Regulations on 

or before the Service Provision Change as a result of any such changes; 

and 

58 .13. 5 the change of identity of employer occurring by virtue Of the TUPE 

Regulations and/or· this Agreement being significant and detrimental to 

any of the TUPE Employees, or to any person who would have been a 

TUPE Employee but foi- their resignation or decision to treat their 

employment as .terminated under Regulation 4(9) of the Regulations as 

a result of the change in employer. 

59. STEP-IN FOR HEALTH AND SAFETY AND ENVIRONMENTAL REASONS 

59.1 The provisions of Clauses 59.1 to 59.5 (inclusive) .shall apply if the Infraco is in bre;J.ch of 

its obligations to provide the Infrastructure Maintenance Services under this Agreement, 

and tie, acting reasonably, considers action is required in connection with Infrastructure 

Maint.enance Services because as a result o.f such breach (i) a serious risk exists to health 

or safety of persons or to the environment; or (ii) the safety of the general public is 

compromised. 

59.2 If the circumstances set out in Clause 59 (Step-In for Health and Safety and Environmental 

Reasons) apply, tie, acting reasonably, may (without prejudice to its other rights ur1der 

this Agreement) either: 

59.2.1 if tie considers that there is sufficient time and that it is likely that 

the Infraco will be willing and able to provide assistance, require tl1e 

Infraco by written notice to take such steps as tie consider necessary or 

expedient to mitigate or rectify such circumstances and the Infraco shall 

use its best endeavours to comply with tie's requirements as soon as 

reasonably practicable; and/or 

59.2.2 if tie considers there is not sufficient time, or that the Infraco is 

LON[)ON\ Tl·lV\2136866 7 .13 

not likely to be willing and/or abfe to take the necessary steps, take 

sucl1 steps as are 11ecessary to remove or reduce such risk ( eitl1er 

themselves or by engaging others to take any such steps). 
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59. 3 If the Infra co: 

59.3.1 does not confirm within 5 Business Days of a notice served 

59.3.2 

pursuant to Clause 59.2 (or such shorter period as is specified by tie in 

the notice where tie (acting reasonably) considers there to be an 

emerge.ncy), that it is willing to take such steps as are referred to in 

Clause 59.2; or 

fails to take the steps notified to it by tie pu.rsuant to Clause 59.2 

within such time as tie, acting reasonably, shall think fit, 

then (without prejudice to Clause 59.2.1) tie, acting reasonably, may Itself take, or engage 

others to take, such steps as they consider appropriate. 

59.4 Where tie considers it to be necessary or expedient to do so, the step.s which tie may take 

pursuant to this Clause 59 .(Step-In for Health and Safety and Environmental Reasons) 

shall include the partial or total suspension of the right and obligation of the Infraco to 

perform the Main.tenance Services but only for so long as the ,circumstances referred to in 

Clause 59 (Step-In for Health and Safety and Environmental Reasons) subsist. 

59.5 Any reasonable and demonstrable costs, losses, expenses or damages incurred by the 

Infraco in taking such steps as are requi.red by tie pursuant to this Clause 59 (Step-In for 

Health and Safety and Environmental Reasons) shall be borne by the Infraco. 

59.6 The Infraco shall reimburse tie for any reasonable and demonstrable costs and expenses 

i.ncurred by tie In acting pursuant to this Clause 59 (Step-In for Health and Safety and 

Environmental Reasons) where such action is necessary by reason of the Infraco's failure 

to act pursuant to Clause 59.3 or its breach of this Agreement and tie shall be entitled to 

deduct any such amounts from any amount payable to the Infraco under the provisions of 

this Agreement. 

PART 11 ~ PROGRAMME 

60. PROGRAMME 

60 .1 The Infraco shall progress the Infra co Works with due expedi.tion and In a timely and 

efficient manner without delay, to achieve timeous delivery and completion of the Infraco 

Works (or any part thereof) and its other obligations under this Agreement in accordance 

with the Programme. Notwithstanding the generality of the foregoing, the Infraco shall 

complete the Infraco Works in each Section so as to enable the Certificate of Sectional 

Completion in. respect of each Section or Certificate of Service Commencement (as 

appropriate) to be issued in accordance with Clauses 44 (Notification .of Sectional 

Completion of Sections A, B, C and Q) and 45 (Notification of Service Commencement) by 
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the Plan,ned Service Commenceme.nt Date or the relevant Planned Sectional Completion 

Date. 

60.2 The Infraco shall update the Programme in accordance with the requirements of Schedule 

Part 2 (Employer's Requirements). 

60.3 The Infraco shall submit to tie's Representative for his acceptance any change to the 

Programme showing the revised order or manner in which the Infraco proposes to carry 

out the Infraco Works. 

60.4 tietie.tig,'s Representative shall within 5 Business Days after recei,pt of any revised 

programme from the Infraco: 

60.4.1 accept the revised programme in writing; or 

60.4.2 reject the revised programme in writing with reasons; or 

60.4.3 request the Infraco to supply further information to clarify or 

substantiat.e the revised programme or to sati.sfy tie's Representative 

as to its reasonableness having regard to the Infraco's obligations under 

the Agreement. 

Provided that if none of the above actions Is taken within the said period of 10 Business 

Days, the Infraco shall issue a reminder to tie and if tie does not take any of the above 

actions within 5 Business Days of tie's receipt of such reminder, then tie's Representative 

shall be deemed to have a.ccepted the revised programme as submitted .. 

60.5 The Infraco shall within 5 Business Days after receiving from tie's Representative any 

request under Clause 60.4.2 or within such further period as tie's Representative may 

allow, provide the further information requested, failing which the revised programme shall 

be deemed to be rejected. 

60. 6 Upon receipt of such further information, tie's Representative shall within a further 5 

Business Days. accept or reject the revised programme in accordance with Claus.es 60.4 or 

60.4 .. 1. In the event that the revised programme is accepted, the revised programme 

shall form and become the Programme. 

60. 7 Should It appear to tie's Representative at any time that the actual progress of the Infraco 

Works does not conform with the Programme, tie's Representative shall be entitled to 

require the Infraco to produce a revised programme showing such modifications to the 

Programme as may be necessary to ensure completion of the Infraco Works in each 

section by the relevant Planned Service Commencement Date. In such event the Infraco 

s.hall submit its revised programme within 10 Business Days or wit,hin such further period 
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as tie's Representative may aflow. Thereafter the p1·ovisions of Clauses 60.3 and 60.5 

shall apply. 

60.8 Acceptance by tie's Representative of the Infraco's programme in accordance with Clauses 

60.3, 60.5 and 60. 7 shall not relieve the Infraco of any of its duties or responsibilities 

under the Agreement. 

60. 9 The Infraco shall take all reasonable steps to mitigate the effects of any delay to the 

progress of the Infraco Works. 

61. RATE Of PROGRESS AND ACCELERATION 

Rate of Progress 

61.1 If for any reason which does not entitle the Infraco to an extension of time, the rate of 

progress of the Infraco Works is i;lt any ti me, in the reasonable opl nion of tie's 

Representative, too slow to ensure substantial completion of any section by tl1e Pl<;lnned 

Sectional Completion Date for that Section, or any previoLisly agreed revised time for 

completion agreed under Clause 61. 2, tie's Representative shall notify the I11fraco in 

writing and the Infraco shall thereupon take such steps as are necessary and to which tie's 

Representative may consent to expedite the progress so as substantially to complete the 

Section by the Planned Sectional Completion Date, such consent not to be unreasonably 

delayed or withheld. The Infraco shall not be entitled to any additional payment for taking 

such steps. 

Acceleration 

61. 2 Whei·e tie desires either: 

61.2. 1 a date for completion earlier than any Planned Sectional 

Completion Date current at the date of issue of the preliminai·y 

instruction under Clause 61.3; or 

61. 2. 2 to have a Section or Sections completed by the relevant Planned 

61.2.3 

LONDON\ THV\21368667 .13 

Sectional Completion Date where, following delays or stoppage to 

prog1·amme for whatever reason, the Infraco Works would not be so 

completed i11 tl1e absence of any acceleration or resequencing 

arrangements; or 

to obviate the necessity for, or to order the cancellation of, or a 

1·eduction in the length of, any extension of time being fixed under 

Clause 64 (Relief Events) so that either the Planned Service 

Commencement Date current at the date of preliminary instruction 

under Clause 61.3 is not extended or is not extended by the lengtl1 of 
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the extension of time tl1at would otherwise have been given under 

Clause 64 (Relief Events); 

tie's Representative may issue a prelimir1ary instruction under Clause 61.3. 

61. 3 If tie's Representative issues a preliminary i11struction to the Infraco to accelerate the 

carrying out or alter the sequence and timing of any work to be executed under the 

provisions of the Agreement, tie's Representative shall in su-ch instruction set out the 

exact .nature of tl1e requirements of tie in regard to the Planned Service Commencement 

Date as referred to in Clause 61.2 for which the preliminary instruction has been issued. 

61.4 If the Infraco makes a reasonable objection to such an instruction, the preliminary 

instruction shall either be withdrawn or so varied as to meet such objectio11 and may then 

be re-issued by tie's Representative. 

61. 5 As soon as reasonably practicable after receipt of the preliminary instruction ( or after 

receipt of a preliminary instruction re-issued under Clause 61.3) the Infraco shall inform 

tie's Representative in writing in respect of the proposed instruction: 

61.5.1 of the amount of any additional cost to which the Infraco sl1ould be 

entitled as a result of compliance with the instruction when issued by 

tie's Representative subject to Clause 61.3; or 

61.5.2 that it is not reasonably practicable to state sucl1 a sum and that 

the cost to tie of compliance by the Infraco will therefore have to be 

ascertained in accordance with Clause 80 (tie Changes); and 

61.5.3 of tl1e earlier date for completion which ca11 become the Planned 

Service Commencement Date for all the purposes of the Agreement; or 

61. 5,4· of the extent to which an extension of time that would otherwise 

be fixed under Clause 64 (Relief Events) can be cancelled or reduced 

and the date for completion which as a result will be or become the 

Planned Ser·vice Co111mencement Date for all the purposes of the 

Agreement. 

61.6 If on receipt of the information given to tie's Representative under Clause 61.4 tie wishes 

to pay the a111ou11t referred to in Clause 61. 5 .1 and to accept the new Pla11ned Service 

Commencement Date stated by the Infraco pursuant to Clause 61.5.3, tie shall cause tie's 

Represe11tative to issue a11 instruction: 

61.6.1 confirming the details .of the acceleration or alteration of sequence 

or timing r·equired, and 
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61. 6. 2 fixing the new Planned Service Commencement Date and the 

amount to which Clause 61.5. 1 refers shall be included as If it were a 

variation. 

61.7 Following any instruction under Clause 61.6 the Infraco shall revise the Programme In 

accordance with the terms of Clause 60 (Programme). 

I Ineenti'lisation Bo.oos 

I 
I 
I 
I 

I 

I 

I 

I 

61.8 Within seven ·(7) days of the date programmed for completion of each Section in Schedule 

Part 15 aad agaiAst the -suem~s-sion ot· a •talid V,A,T iA¥oice, tie shall pay the fflfraeo an

iACeAtivisation bonus ',\•ith l·espect to th.e completioR of each .Section of the Infraco \Vories as 

follO\','S: 

61 .8. l SectioA A £1 ,200,000 (one million two h1:1:Rdre.d tho1:1:sand) 

61 .8.2 Section B £ 1,200,000 (011e million t•,vo h1:1:ndred thousand} 

61.8 .3 .Section C £1,200,000 (one millien-t'>'<O huHdred thousand) 

61 .8.4 .Section D £1,200,000 (one millioA t·,vo hundred thousand) 

I except \vhere Inf1·,1ce- ·has f.1iled to achieve sectional completio11 by the Planned Sectional 

I Gompletion Date and such failure is not due-to-a Compensation Event, Notified Departure, tie · 

I Change or Relief E•1ent in which e'>1ent such amounts ,. • .,ill be paid \vithin se'>1en (7) days of 

[ issue by tie of the rele¥ant Certificateof .Sectional Completion. 

62. LIQUIDATED AND ASCERTAINED DAMAGES 

62.1 Liquidated and ascertained damages shall be recoverable by tie in respect of delay to 

Planned Sectional Completion Dates as follows: 

62.1.1 if the Infraco fails to achieve completion of any of Section A, 

LONDON\THV\21368667.13 

Section B, Section C or Sect.ion D by the Planned Sectional Completion 

Date for that Section, the Infraco shall pay to tie the sum prescribed in 

Clause 62.2 for that Section for every week (or pro-rated for each 

calendar day) which sh.all elapse between the Planned Sectional 

Completion Date and the actual Sectional Completion Date f-or that 

Section. The liquidated and ascertained damages in respect of Section 

A, Section B and Section C shall be cumulative during any period in 

which there is delay to Planned Sectional Completion. to two or more 

Sections. 

146 

CEC02085623 0152 

I 



• 

• 

I 
I 

I 

I 

I 
I 
I 

I 
I 
I 

I 
I 
I 
I 
I 
I 

I 

I 
I 
I 
I 
I 
I 

62.1.2 liquidated and ascertained damages in respect of Section D shal'I 

only be payable in respect of a delay to achieving completion of Section 

D by the Planned Sectional Completion Date for Section D caused by 

events occurring after the Secti.onal Completion Date for Section C and 

during the carrying out of Section D. 

62.2 The liquidated and ascertained damages payable by the Infraco (where the delay Is 

62.2.1 Section A £20,000 per wee ' . , 

62.2.2 Section B 

62.2.3 Section C 

62.2.4 Section D £~o.oof,w>er w=k £pro rijtal tor i;r5t 111onth, 
iocrea,sing hy uo,ooo ~r week io eay;h sY.bs~nt 111ontb till il. 
111a,xi11111rr1 of f.246,000 per week (.gro ratal is ,reached , 

provided that Infraco shall not be liable for any liquidated and ascertained damages where 

the failure to complete a.ny of Section A, Section B, Section C or Section D is caused solely 

by the failure of the Tram Supplier to achieve any Certificate of Tram Commissioning by 

the Agreed Tram Commissioning Date for that Tram as specified In the Tra.m Supply 

Agreement.===='-

certificate of Jrarr1 Cori1111issionina, Jnfraco's rejmh11cse111ent obligations i,nsJer 

62.2,<\ 8ubje-0t to Clause 62.9.2, in the e'lent tllaf:-

62.2A. l the first Tram to be issued witl1 a Certificate of Tram Com1nissioning is 11ot issued 

with such cOitificate by the Agreed Tram Commissioning Date liquidated and 

ascertained damages shall be payable by IRf·raco at the rate of 1% of the Tra111 Price

(as defiRed in the Tram Supply l\g1:eement) for each period et· se'len days (•,,1itl1 an 

apportionment on a -t.ime basis for each- part period) by which the issue of such 

Certificate of Tram Co1nmissioning is delayed aft,er the Agreed Commissioning Date 
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I and until such a Certificate of Tram Commissioning is- issued in 1·espect of such 

I T1·am; and 

I 62.2A.2any other Tram to be issued \•,iith a Certificate of Tram Commissioning is 11ot issued 

I \Vith such certificate by the Agreed Commissioning D,ate the T1·am Supplier shall, in 

I respect of each such Tran1, liquidated a11d ascertained da,nages shall be payable by 

I Infraco at the rate of 0.5% of the Tram Price (as defined in the T1·am Supply 

I f.greement) fur each period of seven days (with an apportio11me11t on a time basis fur 

j each part period) by ,.,,11ieh the issue of such Cei·tificate of T1·am Commissioning-is-

l delayed after the /',greed Commissioning Date and until suel1 a-Gertificate of Tram 

I Commissioning is isst1ed in 1·espect of· sucl1 Tram, 

I 
I 
I 

62.3 Subject to Clause 62.9, the total aggregated amount of any liquidated and ascertained 

damages payable by the Infraco to tie under this Clause 62 (Liquidated and Ascertained 

Damages) shall be limited to ten perce11t (10%) of the Construction Works P1·ice and st1ch 

cap shall exclude an)' liquitlated and ascertained da1nages v,1hich are payable~ tie uAdei· 

Clauses 62.2,i\ and 62.6 .. ,U5,QOO,OOO, 

62.4 tie may: 

62.4.1 

62.4.2 

deduct and retain the amount of any liq.uidated and ascertained 

damages becoming due under the provisio.ns of Clause 62.1 from any 

sums due or which become due and payable to the Infraco; or 

require the Infraco to pay such amount to tie forthwith . 

If upon a subsequent or final review of the circumstances causi.ng delay, tie's 

Representative grants a relevant ex.tension or further extension of time in respect of the 

Planned Sectional Completion Date (in relation to Section A, Section B, Section c and 

Section D) or the Planned Service Commencement Date, tie shall no longer be entitled to 
• 

apply liquidated and ascertained damages In respect of the period of such extension. Any 

sum in respect of such period which may already have been recovered under this Clause 

62 (Liquidated and Ascertained Damages) shall be reimbursed forthwith to the Infraco. 

Interest shall be payable by tie on any amounts so reimbursed at a rate per annum 

equivalent to 2°/o above the base rate of The Royal Ba.nk of Scotland pie current on the 

date u.pon which the liquidated and ascertained damages were actually paid by (by 

deduction or otherwise) the lnfraco to tie, adjusted to reflect any changes to the rate 

during which the period over which the liquidated and ascertained damages were reta.ined 

by tie. 

62.5 If after liquidated and ascertained damages have become payable under Clause 62.1, tie's 

Representative orders a variation under Clause 80 (tie Changes) or any other situati.on 
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outside the Infraco's control arises any of which in tie's .Representative's opinio.n results in 

additional and further delay to that pa.rt of the Infraco Works: 

62.5.1 tie's Representative shall so notify the Infraco and tie in writing; 

and 

62.5.2 tie's further entitlement to liquidated and ascertained damages in 

respect of that part of the Infraco Works shall be suspended until tie's 

Representative notifies the Infraco and tie In writing that the ad'ditlonal 

and further delay has come to an end. 

Such suspension shall not invalidate any entitlement to liquidated and ascertained 

damages which accrued before the period of additional and fu.rther delay started to run 

and, subject to any subsequent or final review of the circumstances causing delay, a.ny 

monies already deducted from or paid by the Infraco as liquidated a,nd ascertained 

damages under the provisions of this Clause 62 (Liquidated and Ascertained Damages) 

may be retained by tie. 

Liquidat.ed Damages for Weight 

62. 6 If a Tra111 exceeds the Maximum Tram Weight then the Infraco shall pay liquidated- damages-· 

in i·espect of each such Tram of an amount calcttlated in acco£dance with said part 2 of 

Schedule Part 5 provided that if the--amot1nt that a Tram is 0\1e1·\•,1eight is equal to or more 

than a11 amou11t equal to five per cent (5%) of the Maximum Tram Weight,-tie shall ,vithottt 

prejudice to its other rights or remedies be entitled to 1·eject the Tram. 

Gene,ral 

62. 7 The parties hereby acknowledge and confirm that the liquidated and ascertai.ned damages 

payable pursuant to this Clause 62 (Liquidated and Ascertained Damages) at the rate and 

in. respect of the circumstances set out in this Clause 62 (Liquidated and Ascertained 

Damages) represent a genuine pre 9 estimate of the loss that is anticipated to be suffered 

by tie consequent to a failure by the Infraco to comply with those obligations under this 

Agreement to which they relate. Neither party shall contend otherwise in any submission, 

claim or proceeding ari.sing out of or in connection with this Agreement. 

62.8 All sums payable by the Infraco to tie pursuant to this Clause 62 (Liquidated and 

Ascertafned Damages) shall be paid as liquidated and ascertained damages for delay and 

I not as a penalty. For the avoidance of dottbt, the Infraco-{';hall bear its o>.vn costs arising from 

I delay cattsed by the Tram Supplie1·. 

62. 9 The recovery by tie of liquidated and ascertained damages under this Clause 62 

(Liquidated and Ascertained Damages) shall not in any way relieve the Infraco from its 
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obligation to complete the Infraco Works, nor from any of its other obligations or lia.bilities 

under the Agreement provided that 

62.9.1 the liquidated and ascertained damages payable pursuant to this 

Clause 62.9 shall, subject to any rights to terminate pursuant to Clause 

90 (Termination on Infraco Default:), be tie's sole and exclusive remedy 

and shall be in full and final satisfaction in respect of any claim arising 

from delay in achieving the Planned Sectiona,I Completion Date for any 

of Section A, Section B, Section C and Section D; 

62.9.2 the Infraco's liability in respect of liquidated damages for delay 

arising solely as a ,·esult of delay in deli¥ering or eolftffHssioning of the 

Trams due to tl1e acts or omissions of the Train Supplier shall be limited

to an aggregate- amount of ele•ren percent (l 1 %) of the Tram P1·ice as 

62 .10 In the event that at any time the amount representing liquidated damages, save in respect · 

of liquidated damages for delay arising solely as a result ot· delay in delive1·ing 01· 

commissioning of the Trains due to tl1e acts 01· 01nissions of the '.fra.m -Supplier, exceeds the 

aggregate liability of the Infraco to tie for liquidated damages as described at Clause 62.3, 

whether paid or unpaid, tie may deliver to the Infraco a notice 'in writing requesting an 

increase in the Maximum Liquidated Damages ("Liquidated Damages Cap Increment"), 

which notification shall Include tie's calculation of a proposed Liquidated Damages Cap 

Increment and i·ndicate that failure to respond within 10 Business Days will constitute an 

Infra.co Default entitling tie to terminate the Infraco Contract pursuant to Clause 62.11. 

The Infra co may respond in writing before the expiry of ten ( 10) Business Days from the 

date of such notification confirming Its agreement t.o such Liquidated Damages Cap 

Increment and upon such agreement the M'aximum Liquidated Damages shall be Increased 

by the amount of the Liquidated Damages Cap Increment. 

62.11 In the event that Infraco does not respond to tie's notification under Clause 62.10 w.ithin 

10 Business Days of the date of the relevant notification or rejects tie's request, such lack 

of response or rejection shall constitute an Infraco Default and tie shall be entitled to issue 

a termination notice pursuant to Clause 90 (Termination on Infraco Default). 

PART 12 - PROTESTOR ACTION, EXTENSIONS OF TIME 
AN.D COMPENSATION EVENTS 

63. PROTESTOR ACTION 

63 .1 The Infraco shall use all reasonable endeavours as are necessary to protect: 

150 
LONDON\ THV\21368667 .13 

CEC02085623 0156 



• 

I 

I 

63.1.1 the Edinburgh Tram Networkl ,nitia l Phase la as installed from 

protestor action during the period from the Commencement Date until 

the date of issue of the Certificate of Service Commencement; and 

63.1.2 the Depot from protestor action during the period from the day 

a~er the date of issue of the Sectional Completion Certificate for Section 

A and the last day of the Term. 

63.2 The Infraco shall be responsible for repairing, reinstating or making good any damage to 

the Infraco Works which is caused by or results from protestor action in accordance with 

Clauses 31 (at any time prior to the date of issue of the Certificate of Service 

Commencement) and pursuant to Clauses 52.16 and 52.17 (at any time following the date 

of issue of the Certificate of Service Commencement). 

63.2.1 If the Edinburgh Tram Net'tYOFk!nitial Phase la or any part 

thereof is occupied by protestors at a1ny time during the term of this 

Agreement, then the Infraco shall notify tie as soon as reasonably 

practicable of this occurrence. 

63.2.2 tie shall p.rocure that protestors are removed and may request the 

63.2.3 

64. RELIEF EVENTS 

reasonable assistance of Infraco to remove protestors. 

Where tie is given assistance in accordance with Clause 63.2.2 

then, in respect of any protestor action, tie will indemnify .Infraco in 

respect of any demonstrable costs, losses, liabilities, expenses and 

claims suffered by Infraco as a result of or in connection with the 

provision of such assistance. 

64.1 If and to the extent that a Relief Event is the direct cause of (I) a delay in achievement of 

the issue of a Certificate of Sectional Completi.on on or before the Planned Sectional 

Completion Date for a Section or a Certificate of Service Commencement on or before the 

Planned Service Commencement Date, or (ii) adversely effects Infraco's ability to perform 

any of its obligations under this Agreement (including its ability to perform the 

Maintenance Services), then the Infraco shall be entitled to apply for an extension of time 

or relief from performance of obligations. The Infraco's sole right to such extension of time 

or relief fro;m performance of its obligations in connection with a Relief Event shall be as 

set out in this Clause 64 (Relief Events). 

64.2 To obtain such extension of time or relief from performance, the Infraco must, as soon as 

practicable, and i'n any event within 20 Business Days a-~er lt first became aware that the 

Relief Event had caused or is likely to cause delay: 
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64.2.1 give to tie a notice of its claim for an extension of time or relief 

64.2.2 

from performance and full details of the nature of the Relief Event, the 

date of occurrence ;:ind its likely duration; 

include in any notice given under Clause 64.2.1 full details of the 

extenslon of time 01· relief claimed including: 

64.2.2.1 the Infraco's estimate of the likely effect of such delay upon the 

Programme (if any) or the adverse effects on the performance of its 

obligations under tl1is Agreernent; 

64.2.2.2 mitigation measures adopted and why unsuccessful; and 

64.2.2.3 any acceleration or other measures Which the Infraco could take to 

mitigate the effects of such delay or non-performance and, where 

applicable, an estimate of the costs thereof; 

provided that where a Relief Event has a continuing effect or the Infraco is unable 

to determine whether tl1e effect of tl1e Relief Event will actually cause it not to be 

able to comply with its obligations under this Agreement, such that it is not 

practicable for the Infraco to submit full details in accordance with this Clause 64.2 

then the Infraco shall instead submit to tie: 

(a) a statement to that effect with reasons, together with interim written 

particulars (including details of the Ii kely consequences of the Relief Event 

on the Infraco's ability to. comply with its obligations under this Agreement 

and an estimate of the likelihood a11d likely extent of the delay or non

performance); and 

(b) tl1ereafter, further interim written particulars until the actual delay cau.sed 

or non-performance (if any) is ascertainable, whereupon the Infraco shall 

as soon as reasonably p1·acticable, submit to tfe the items referred to in 

Clause 64.2.2. 

64.2.3 demonstrate to the reasonable satisfaction of tie that: 

64.2.3.1 Infraco and the Infraco Parties could not reasonably have avoided such 

occurrence or consequences by steps which they might reasonably be 

expected to have taken; 

64.2.3.2 the Relief Event is the direct cause of the delay or non-performance; and 

64.2 .. 3.3 the Infra co is using reasonable endeavours to perform its obligations under 

this Agreement. 
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64.3 In the event that t.he Infraco t1as complied with its obligations under Clause 64.2, then (as 

applicable it1 the circumstances): 

64.3.1 the Planned Service Commencement Date and/or the Planned 

Sectional Completion Dates shall be postponed by such time; and/or 

64.3.2 Infraco shall be given relief from its obligations under this 

Agreement, 

as shall be reasonable for such a Relief Event, taking into account the II kely effect of delay 

and on Infraco's ability to perform its obligations under this Agreement and where 

appropriate the Programme shall tJe revised by the Infraco in accordance with Clauses 60.2 

to 60.5 (inclusive). 

64.4 tn the event that information required by Clause 64.2 is provided after the dates referred 

to in that Clause, then the Infraco will not be entitled to any relief In respect of or during 

the period for which the information is delayed. 

64. 5 The Infraco shalt notify tie if at any time it receives or becomes aware of any fu1-ther 

information t·etating to the Relief Event, giving details of that information to the extent that 

such information ts new or renders information previously submitted materially inaccurate 

or misleading. 

64.6 If the Parties cannot agree the extent of the exter1sio11 of time or relief required or tie 

disagrees that a Relief Event has occurred (or as to its consequences) or that the Infraco is 

entitled to any extension of time or relief from the performance of its obligations, either 

Party may refer the matter for determination in accordance with tl1e Dispute Resolution 

Procedure. 

64. 7 tie shall, in assessing any delay, exte11sion of time or relief for the purpose of this Clause 

64 (Relief Events): 

64. 7 .1 not take into account any event or cause of delay which is caused 

by any negligence, default, breach of contract or breach of statutory 

duty of the Infraco or any Infraco Parties; and 

64. 7. 2 take into account an event or cause of delay only if and to the 

LONl)DN\ THV\2136866 7 .13 

extent that the Infraco establishes to. the satisfaction of tie that the 

Infraco has used its reasonable endeavours to adjust the order and 

sequence in whic.h the Infraco proposes to execute the Infraco Works in 

such a manner as to minimise the effects of the delay in, or if possible 

to avoi .d altogether any delay in, the pr·ogress of the Infraco Works. 
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64.8 The Infraco shall not be entitled to and shall be deemed to have irrevocably waived any 

entitlemer,t to any extension of time in respect of any failure by the Infraco to: 

64.8.1 identify any long lead time works and/or order any long lead time mate1·ials; or 

64.8.2 identify any enabling works which are required in order to commence any part of 

the Infraco Works; or 

64.8.3 subject to Clause 19 manage any required interface with CEC in so far as this 

forms part .of the Infi·aco Works; or 

64.8.4 subject to Clause 19 manage the required interface with any Approval Body and/or 

third party where consent or approval for the Infraco Works is required at any 

stage of such worl<s; or 

64. 8.5 identify any instructions which are required from tie in order to progress the 

Infraco Works in accordance with the Programme, provided that following the 

occurrence of a Relief Event nothing in this Clause 64.8 shall prevent any long le.ad 

times, enabling works, required interfaces with CEC, any Approval Body and/or 

third party, or instructions which are required from tie from being taken into 

ac.count when considering extensions of time in accordance with Clause 64. 

64. 9 If the Infra co Works are delayed in circumstances other than those entitling the Infraco to 

an extension of time as set out in this Clause 64 (Relief Events), the Infraco shall inform 

tie at the earliest opportunity and shall give an estimate of the likely effect upon the 

Programme. In such circumstances, the Infraco at its own expense shall take such 

acceleration measures as are necessary to achieve the requirernents of the Programme. 

64. 10 Notwithstanding the occurrence of a Relief Event, the Infra co shall continue to carry out 

the Infraco Works unless otherwise agreed In connection with this Clause 64 (Relief 

Events). 

65. COMPENSATION EVENTS 

65 .1 If and to the extent that a Compensation Event: 

65.1.1 

LONDON\ Tl~V\21368 (j6 7 .13 

is the dir·ect cause of a delay in achievement of the issue of a 

Certificate of Sectional Completion on or before the Planned Sectional 

Completion Date for a Section or the Certificate of Service 

Commencement on or befor·e the Planned Ser·vice Commencement Date 

(as appropriate); and/01· 
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65.1.2 directly and adversely affects Infraco's ability to perform any of Its 

obligations under this Agreement (including its ability to perform the 

Maintenance Services); and/or 

65 .1. 3 causes the Infraco to incur costs beyond such costs which were 

reasonably anticipated to be incurred by the Infraco but for the 

occurrence of the Compensation Event; 

then the Infraco shall be entitled to apply for an extension of time and/or relief from the 

performance of its obligations, and/o,r claim for additional costs under this Agreement. The 

Infraco's sole right to an extension of time and/or relief from the performance of its 

obligations and/or to claim costs In connection with a Compensation Event shall be as set 

out .in this Clause 65 (Compensation Events). 

65.2 To obtai.n such extension of time and/or relief f.rom performan.ce and/or claim for such 

costs, the Infraco must, as soon as practicable, and Jn any event within 20 Business Days 

aner it first became a.ware that the Compensation Event had caused or is likely to cause 

delay, adversely affect the performance of Infraco's obligations, or cause the Infraco to 

incur additional costs: 

65. 2.1 give to tie a notice of its claim for an extensio.n of time and/or 

65.2.2 

costs and relief from performance of its obligations and full details of 

the nature of the Co,mpensation Event, the date of occurrence and Its 

likely duration (a "Compensation Event Notice"); 

include in any notice glve.n under Clause 65.2.1 full details .of the 

extension of time and relief required and/or any costs claimed including: 

65.2.2.1 the Infraco's estimate of the llkely effect of such delay upon the 

Programme (if any) or the adverse effects on the pe.rformance of its 

obligations under this Agreement; 

65.2.2.2details of the costs or losses which are not Indirect Losses which in 
relation to 5vste111s and Trackwork .shall • 

10 , 

65.2.2.3 mitigation measures adopted and why unsuccessful; and 

65.2.2.4 any acceleration or other measures which the Infraco could take to 

mitigate the effects. of such delay or non-performance and, where 

applicable, an estimate of the costs th.ereof; 

provided that where a Compensation Event has a continuing effect or the Infraco is 

unable to determine whether the effect of the Compensation Event will actually 

cause it not to be able to com.ply with its obligations under th.is Agreement, such 
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that It Is not practicable for the Jnfraco to sub.mit full details in acco.rdance with this 

Clause 65.2 then the Infraco shall submit to tie: 

(a) a statement to that effect with reasons, togeth.er with Interim written 

particulars of the I.terns referred to at Clause 65.2. 2 insofar as such items 

are available (Including details of the likely consequences of the 

Compensation Event on the Infraco's ability to comply with Its obligations 

under this Agreement and an estimate of the likelihood and likely extent of 

the delay or non-performance and the costs incurred); and 

(b) thereafter, further interim written particulars as set out In Clause 65.2.2(a) 

untll the actual delay caused and costs incurred or non-performance (if 

any) are ascertainable, whereupon the Inf.race shall as soon as reasonably 

practicable, subm:lt to tie the items refer.red to in Clause 65.2.2; and 

65.2.3 demonstrate to the reasonable satisfaction of tie that: 

65.2.3.1 subject to Clause 65.12, Infraco and the lnfraco Parties could not 

reasonably have avoided such occurrence or consequences by steps which 

they might reasonably be expected to have taken; 

65.2.3.2 the Compensation Event is the direct cause of the delay, inability to 

perform and/or the additional costs; and 

65.2.3.3 the Infraco is using reasonable endeavours to perform its obligations under 

this A.greement. 

65 .. 2Al tie shall complete a review of the notifica.tion and submissions made by the Infraco 

pursuant to Clauses 65.2. l and 65. 2.2 and shall notify the Infra co within 20 Business Days 

of receipt ( or such other period as the Parties acting reasonably may agree in the light of 

the complexity of the Compensation Event Notice and further information expected 

pursuant to Clause 62.2.2(b)): 

65.2Al.1 its agreement or otherwise on whether a Compensation Event has 

occurred; 

LONDON\ THV\2136866 7 .13 

65.2Al .2 Its agreement or otherwise regarding the extension of 

~ and other relief sought by the Infraco and where tie does not agree 

such matters, tietie.tic.'s assessment In relation to the Infraco's entitlement 

to extension of time, additional costs and relief; 
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