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EDINBURGH TRAMS Hg 

REPORT ON PROGRESS SINCE COMPLETION OF 
HEADS OF TERMS TO 8TH APRJL 2011 

1.0 HEADS OF TERMS I MINUTE OF VARIATION 

1.1 Development of Heads of Terms to Form Minutes of Variation 

1.2 

In order to r·educe time and increase efficiency of instruction, a briefing meeting with 
City of Edinburgh Council (''CEC'') solicitors and McGrigors was held on 14th March 
20 I I. 

A joint briefin.g meeting with Kevin Russell , Axel Eiclchorn and Colin Smith, together 
with .McGrigors and Pinsent Masons was held on 20tl, March 20 I I .. 

The Minute of Va,·iation draft attached is as at 5th April 20 I I (see Appendix 2). 

Minute of Variation Timetable 

1.2. I Airport to Haymarl<et ~ 15th April 20 I I 

The tie I BBS Minute of Variation to the present contr·act requires to be agreed 
prior to and signed. on the 15th April 2011. 

111 Hg Consulting's view, The signing of the Minute of Variation on the I 5tt, of April 
20 I I should only be carried oDt with the benefit of confirmation from BBS and CAF 
that they will complete contract.ual arrangements to allow th.e novation of CAF's 
present contractual obligations fr·.om BBS to tie in the additional Minute of Var·iation 
to be sfgned on I sr July 2011. 

The tie I BBS and tie I CAF Minutes of Variation should be signed simultaneously on 
15th April 2011. 

1.2.2 Haymarket to York Place - I st July 20 I I 

It has been agreed that the additional Minute of Variation H~ymarl<et to Yori< Place 
is td be ready for· s ign,tture by 1 •t July 2011. 

This additional Minute of Variation will be subject to full funding be.ing confirmed to 
tie by CEC. The confirmation of funding is to be made by I st September 20 I I . 

The requirement of the projec.t team is to have a design that is suffici,ently advanced 
an.d conse.nted to allow a detai led price to be agreed that will be beco.me an agreed 
Target Sum by l st July 20 I I. Hg Consulting would recommend that the agreement 
of the Target Sum has a long stop date of I st August 20 I I. 

1.3 City of Edinburgh Council instructions to Contract Procedures 

Since media.tion the contr·act co11trol from the client sponsor has been. of greater 
influence. 

The proposed methodology for CEC required changes is to notify Cf:C of requests 
or decisions by way of a letter to tie requesting that a change order be issued. 

This instruction will be pre-agreed by CEC and BBS and the letter of instruction 
copied to the Cont1·actor. 

Matters presently being processed as noted above, as at 5th April 20 I I, include: 

• letter to get. Cathedral lane Substation moved forwar·d (excluding any further 
Global Henderson changes); 
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EDINBURGH TRAMS Hg 

REPORT O N PRO GRESS SI.N CE COMPLETION OF 
1-I EADS OF TERMS TO 8TH APRIL 201 1 

1.3 C ity of Edinburgh Counc il instructions to Contract P rocedures cont'd 

• letter· to confirm that t he terrninal polnt is to be Yo.1-I< Place; 

,, letter to confir·m that there will be a full closur·e .of Princes St1·eet and that the 
Embargo has been lifted; 

• letter to tie regarding their non involven1ent in BBS design (as per item I 1.3 of 
HoT). Note civil a nd system and tracl<Worl< design will be issued to t ie for· 
infor·mation only to allow them to complete thei r· obligations with third par·ties 
e.g. ICP; 

• letter to tie covering audit (tracl<worl<) and in general to allow BBS to complete 
the design and agr·ee this with CEC; 

• letter to tie regar·ding no further involvernent in Rosebur11 Viaduct scope as the 
scope is agreed with CEC and included in the agreed Total Price as per· Mar 
Hall - tie need to issu.e instruction to BBS for the agreed scope as outl ined in 
tl1e Project Pl1oenix docun1ent; 

• letter to confirm that no signage is to be installed on top of tram s tops; 

• letter to confirm whether the depot access road, Hamm.er· head Option 2 (as 
per tie lettei· INF CORR 7508/DB dated I I March 20 I I) is to be implemented 
and the costs (Design & Construction) are additional to the agreed Total Price, 
per Mar Hall; 

• letter to confirm whether tl1e Gogar castle access road (as per tie letter INF 
CORR 7510/D B dated 11 Ma1·ch 20 I I) is to be implemented and the co.sts 
(Design & Constr·uction) are add.it ional to the agreed Total Price, per Mar Hall; 

• Letter to tie regarding instruction to BBS for designing a temporary Overhead 
Catenary System to the east of Depot Access Bt· idge to faci litate the 
energisation of the mini test tracl< and associated traclcs within the Depot; 

• Letter to tie regarding instructi o.n. to BBS for designing the new Termination 
Point at Yori< Place (St Andrew Square); and 

• Letter to tie regard ing instruction t o BBS for incorporation of an ·additional 
cycle path at Section I A as requested by CEC. 

1.4 CAF 

1.4. t Integration to BBS Systems 

A series of meetings have been held between CAF and tie, culminating in a rneeting 
between Richard Jeffrey, Vic Emery and Antonio Campos. 

The latest tie I CAF Heads of Terms (Redacted) is attached (see Appendix 3). 

The remaining issues that require to be managed and included in the tie I CAF 
Minute of Vai·iation, to be compatible with BBS ar·rangernents are: 

(i) Specification, location and scope of mini test tracl<; and 

(ii) Programme, integration of systems and compatibility of entire plant, 
equipment, infrastructure, softw.are , trams, etc. 
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EDINBURGH TRAMS Hg 

REPORT ON PROGRESS SINCE COMPL.ETION OIF 
HEADS OF TERMS TO 8T1; APRIL 2011 

1.4. I Integration to BBS Systems cont'd 

1.4.2 

On my researching historic files, I bel ieve this information has bee11 considered 
previously, but that no final decision was made (see Appendix 4). 

The tie I CAF Minute of Variation 

A joint meeting is proposed by Hg between BBS, CAF, CEC and tie to review 
previous discussions and re-establish a close definition regarding items (i) and (ii) 
above. Thereafter the 1·esolution of this meeting should be inputted to the tie I BBS 
and tie I CAF Minutes of Variation respectively. 

Partial/Possession and Handover/Commissioning Procedures 

The prog1·amme and process wil l be built off the present BBS programme proposal 
of five trams from 15th October 20 I I and the balance from mid December· 20 I I. 

An alternative proposal to tal<e full possession of the Depot on 16th December 2011, 
with trams being delivered and commissioned from January 20 12, is being discussed 
and a r·eturn call f1•om CAF :is awaited. 

Requirements for commissioning, traini ng of staff and r·esourcing, leading to a full 
.handover compliant with ROGS to the end user, need to be embraced and 
understood by tie and the tram operator. 

BBS are to comply with Employer's requirements. 
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EDINBURGH TRAMS Hg1 

REPORT ON PROGRESS SINC,E COMPLE;TION OF 
1-IEADS OF TERMS TO 8T1-1 APRIL 2011 

2.0 GOVERNANCE AND MANAGEMENT OF THE PROJECT 

2.1 Client I Contractor 

The project is funded by the Scottish Government (T1·anspo1·t Scotland) and City of 
Edinburgh Council. The project sponsor is City of Edinburgh Council. 

The arms length project management company is tie Limited (' 'tie''). 

tie is CEC's agent to deli.ver the Edinburgh Trams project. 

2.2 Project Delivery 

The present pt·oposal requires an adjusted scope per item five of the Head of Terms 
signed on 12 March 2011, which includes: 

I. tie procuring and managing the utility diversion worl<s required f1·om on street 
worl<s. 

2. CAF providing the t1·am eletnent of the cont,·act. 

3. BBS providing infrastructure and systems from the Airport to Haymarl<et and to 
Y orl< Place. 

2.3 Project Control and Meeting Stru.cture 

A separate report on. 15th Ap1·i l will b.e made on the governance from the project 
office upward (see diagram in Hg minutes, per Appendix 5). 

From the project office downwa,·d it has been noted that meetings have been 
prolific. 

A review of all meetings is ;presently underway to reduce the number of meetings 
and attendees in order to provid.e a structure of meetings that will have: 

(i) an agenda; 

(ii) minutes; 

(iii) a.ctions and action by; and 

(iv) required minim um personnel. 

This exercise is being led by Ma1·tin Foerder, Alfred B.,·andenburger and Colin Smith, 
with an aim for reporting and implementation by the end of April 20 I I. 

- . 

Project strategic weel<ly meetings have been put in place, with input from a nutnber 
of CEC technical staff and w ith attendance by tie staff. These cover: 

• Risi< 

• P1·og1·amme 

• Commercial 

• Design and Consents 
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EDINBURGH TRA.MS 

REPORT ON PROGRESS SINCE COMPLETION OF 
H EADS OF TERMS TO 8TH APRIL 20 I I 

2.3 Project Control and Meeting Structu,•e cont'd 

It is proposed to add.: 

• Utilities; and 

• Pti.nces Street Remedial Wo1·l<s 

Hg, 

Those meetings have been chaired by Hg on behalf of CEC (see Appe.ndix 5). 

The worl< activities of the client group and contractor were marshalled in. line with 
the project delivery plan fro111 13th Mar·ch 2011 to 8th April 20 I I (see Appendix 6) .. 

2.4 Key Output~ of Weel<ly Meetings 

{ In futur·e the fo1·egoing could be reduced to for·tnightly tneetings. 

( 
• 

2.4 .. I Risk 

An updated revis·ed risl< register for the whole project has been created. It has been 
agreed. that this will be reviewed and managed by the Risi< meeting forum on a 
weel<ly basis (see Appendix 7). 

2. 4.2 Programme 

Software and p1·ogramme are to be shared witl1 agreed filters and a three-monthly 
lool< a.head programme is to be updated on a monthly basis. Again, the progi·amme 
will be managed at weel<ly st1·ategic meetings with a mitigating approach to early 
warnings (see Appendix 8). 

2.4.3 Commercial 

Monthly m.ilestone valuations are to be carried out, based on worl< comp.lete/ 
delivered in line with the agreed milestones and brol<en down into BBS costs and 
Preliminaries. 

Milestones are to be pre-agreed. 

Hg Consulting has requested financial information from all cont1·acted parties in 
order to prepare a project cash flo·w for the City of Edinburgh Council. 

2.4.4 Design and Consents 

There is weel<ly involveme.nt with BBS and SDS in order to identify project threats 
to completing the design and to pr·ovide whole project team '5olutions to overcome 
issues, e.g. lettering above tram stops. 

From 8th April it is pr·oposed to deal with the following two project pacl<a.ges .given 
their impo1·tance to an efficient interface with the public: 

(a) Princes Street Remedial Works 

To deal with the finalisation of tl1e traffic management plan, stalceholder engagement, 
.revision and implementation of previous good practice manuals, together with 
decision by the client to communications dealing with no embargo. Consideration is 
required regarding the 28-day notification pe1·iod; with a decision to .be tal<en by the 
client to either reduce the period to 14 day.s or to leave it at 28 days, but extend the 
du,·ation on site closer to Christmas by 14 days. 
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EDINBURGH TRAMS Hg 

REPORT ON PROGRESS SINCE COMPLETION OF 
HEADS Of TERMS TO 8TH APRIL 20 I I 

(b) P1·inces Street Remedial Works cont'd 

The T,·affic Management Plan ;including early enabling worl<s (temporar y lights , etc.) 
is presently being wo1-l<ed upon for consideration by CEC. The enabling worlcs 
precedes the end of the 28-day notification pe1·iod by 21 days t herefore this is the 
critical item tha.t needs to be dealt with f i,·st (see Appendix 9). 

(c) Tie Utilities Package 

This p1·oject meeting is to ensu1·e compatibili ty between the tie utilities project 
pacl<age and BBS 1·equirements, as well as to provide worl<s attendance support if 

• 

and when r·equ ired to rnana.ge p1·oiect programme impacts. 
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EDINBURGH TRAMS 

REPORT ON PROGRESS SINCE COMPLETION OF 
HEADS Of TERMS TO 8TH APRIL 20 I I 

3.0 PRIORITY WORKS 

3.1 Definition and Scope 

3.1. I Drawing of red I yellow line boundary of worlcs 

I-lg 

To ensur·e clarity the scope of the Priority Worl<s .has been defined per a note in the 
Hg minutes and fu1·the1· designated by means of red I yellow line boundary scope 
drawings. 

T.hese drawings should be attached to the t ie I BBS Minute of Variation (see 
Appendix I 0). 

3.2 Programme of Priority Worlcs 

3.2.J Commencement-3rd May/ 4th April 2011 

Ea1·ly commencement agreed on Priority Wo,rl<.s on the depot and the n1ini test 
tracl< was i111plemented in good faith on 41'1 April 20 I I and costs are to be 
reimbursed. The baJance of worl(s is due to commence on 3,d May 2011. 

3.2.2 Integration of CAF delivery dates 

As noted earlier in this report, the integration of the CAF/BBS systems is required. 

In Hg Consulting's view, a clear commitment is required from BBS and CAF to 
pr·ovide to existing Employer Requir·ements a project plan i.ncluding, but not lirnited 
to, specification, testing, comrnissioning and programme of the integrated tram 
systems. This plan should be appended to the additi.onal Minute of Variation to be 
signed on I st July 20 I I. 

3 .. 3 Cost of Prioritised Worlcs 

3.3. I Method of agreeing value 

( The Prioritised Worl<s Price has :been extracted from the agreed lump sum and is as 
attached (see Appendix I I). 

The tie interpretation of value is lower. 

B.oth parties however have agreed the method of value, based, where applicable, on 
quantities and rates. 

Similarly, P,·e.liminaries has been discussed with full transparency. 

3.3.2 Reduced and simplified milestones for payment, based on works not timeline 

It has been agreed to ,·educe the milestones to 1nontnly, paid 011 worl<s completed 
or· delivered in the rnonth. 

Hg Consulting has requested financial information from all contracted par·ties in 
order to prepare a project cash flow for the City of Edinbuf'.gh Council. 
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EDINBUR.GH TRAMS Hg 

REPORT ON PROGRESS SIN CE COMPLETION OF 
HEADS OF TERMS TO 3TH APRIL 2011 

3.4 A ncillary and Other Wo1·lcs 

3.4. I Worl<s cont.ained within eJristlng lump sum that can be b.rought fo1ward 

It has been agreed that wor·l<s that are designed and consented for whic:h a value has 
been agr·eed, can be br·ought forwa1·d and co,ntained in the lurnp su1n price and 
within the approved client budget should be considered and committed too in order· 
that this wo1-I< will not delay the overall completion should it only be comrnenced 
after 2 September 2011 .. 

3.4.2 Advance works from Haymarket to York Place -
p,·oject that advantageous to consider early commitment 

Wor.l<s within the Target Sum pacl<age should be considered and com1nitted too in 
order that this wo1-I< will not delay the over·all completion should it only be 
commenced after 2 September 20 I I, e.g. advance site investigation wor- l<s in 
con.nection with Haymarl<et to Yori< Place. 

3.5 Prine.es Street Remed ial Worlc 

3.5. I Design Solu.tion 

Tracl<form has been agreed. CEC to confirm that non material va.riation to Planning 
only is required. 

3.5.2 Traffic Management 

The Traffic Management Plan has been agreed in principle on the basis of no 
embargo. 

3.5.3 No embargo I programme 

Matters of P1'e-Start enabling wo1-l<s, notice procedures and previous positive lessons 
learnt should be dealt with and agreed prior to going live on this matter after I 5tt, 
Ap1·il. 

Strategic details are to be dea lt with at the weel<ly Princes Street Remedial Worl<s 
project rneeting . 
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EDIN BURGH TRAMS H,g 

REPORT O N PROGRESS SINCE COMPLETION OF 
HEADS O F TERMS TO 8TH APRIL 2011 

4.0 MANAGE MENT OF DESIGN AND CONSENTS PROCEDUR.E 

4.1 Fast T racie Approval Procedures 

4.1. I CEC Process (Planning and Roads) 

CEC has lmplernented a consents taslc fo1·ce and r·elocated resou,·ces to the 
Lochsid.e Avenue offices. 

This has resulted in a dramatic ahange in culture, creating a team spirit over· seven­
day worl<ing, the espr·it de corps typified by delivery to site of a ' '35 per·son lunch '' 
team curry. 

A positive response to the accele1·ated consents process by SDS has br·ought about 
additional SDS resoL1rces to l<eep up with the CAD r·equirements of the fast tracl< 
appt·ovals (see Appendix 13). 

Consultations ·over· detailed discussions and pr·ogramming of design 1·esource and 
design prioritisation ar·e now happening from desl< to desl<, ra the1· than by 
appointments in different city offices. 

The line 1nanagement of this team through Andy Conway and Bob McCafferty goes 
straight to Dave Anderson, CEC Director, with a copy to Colin Smith. 

A present proposal under discussion would be to have on site worl<s inspected by 
Engineer Inspectors, as opposed to tie project managers, 

Red Flag repor·ts a1·e being brought forward from the weekly design and consents 
meetings. These reports , e.g. Scottish Water, are brought to the attention of Dave 
Anderson, CEC Director. Ther·eafter an agreed act[on plan to mitigate is a,gr·eed 
with the project team (see Appendix 14). 

This procedure will captur·e iss ues and wil l be followed in any dealings with the 
par·ties below: 

• Third par·ty landowne1·s 

• Networl< Rail 

• Scottish Water 

• Utility companies 

• Forth Ports 

• SEPA 

• Historic Scotland 

• Scottish Natural Heritage 

4.1.2 Design Gatekeeper 

At the Design and Consents weel<ly meeting Martin Foerder, Alfred Br·andenbur·ger 
and Col in Smith act as gatel<eepers. The gatel<eeper function is a mechanism 
whereby ih the event that design is not up to a level ready fo.r submission it is 
rejected. To date there have bee.n no rejections. 
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EDINBURGH TRAMS 

REPORT ON PROGRESS SINCE COMPLETION OF 
1-IEADS OF TERMS T O 8TH APRIL 2011 

4.2 Design and Suild 

4.1. I Contractors Self Certification 

BBS carry design and build liabi lit.y under this co11t1·a.ct, 

4.2.2 Sign off Protocols Tracker on Certificate Stages 

tie is the duty holder under ROGS unti l this is transferred to the oper·ator (to be 
named). 

''Cases fo1· safety'' remain w ith the duty h.o[der; this includes a.ssurances oh all 
systems. 

The Independent Compete11t Perso11 (''ICP'') is presently employed by t ie. 

The ICP requ.ires Design. Assu,·ance Certification. 

To meet with the ICP requirements, BBS have p1·epared and issued a numbe1· of 
p1•otocol statements and processes (see Appendix 15) 

It has been ag1·eed, without compromise to the process, that au.dlts will be carr ied 
out at appr·oprlate dates. This timetable is to be agreed, commencing in July 20 I I. 
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EDINBURGH TRAMS Hg 

REPORT ON PROGRESS SINCE COMPLETION OF 
HEADS OF TERMS TO 8TH APRIL 2011 

5.0 RE-ENERGISATION OF PROJECT 

5.1 Payments 

5.1 . I Value and Trigger 

In ter111s of Pri .ce clause (6) of the Heads of Terms, at th.e weel<ly co111mercial 
meeting it was recognised that the value of the following items required to be 
assessed: 

(i) Value of Prioritised Worl<s; 

(ii) Value of Prioritised Worl<s Preliminaries; and 

(iii) An agreed monthly milestone pattern, ba.sed on worl<s compl.etion 

In addition, discussion had tal<en place .at Mar Hall on the question of 111obilisation 
and the cost of r·e-energisation of the project. 

S. I .l Payment Dates 

Dates wer·e discussed and in outli ne settled as follows: 

Issue of Certificate Hg I 8t1, April 20 I I 

Trigger Poi.nt I - Signing of Minute of Variation I Stl, April 20 I I 

Ownershfp of materials transferred to CEC 15th April 20 I I 

Payment of Certificate Hg I 22nd April 20 I I 

Issue of Certificate Hg2 Jrd May 2011 

Trigger Point 2 - Site Mobi lisat ion, valuation of structures 
completed, design detail closed out - period 14th March to 
Jrd May 20 I I Jrd May 20 I I 

Payment of Certificate Hg2 17th May2011 

Payment of Cumulative Certificate 13th July, 10th August 
and 3 I st .August 20 I I 

. . . - - -

5.2 Certificate Process 

Certification on the specified dates would value the payment of the certified sum 14 
days after the certificate date. 

CflJiJSSJC:\ DOCUMeNTI AND ~TTINGS\HGC ADMINl.l''iY'DQCU MENTS\P&OJECT51.EUINBURG M TI\AMS -. C 11 00)\E DfN BUflG MTRAf1-S- PROGRESSR.PT(R.EVJ)--07APR.I t .DOCX PAGE 11 
J APR IL 1.01 1 

CEC02087170 0013 -



Confidential - legally Privil,eged and FOl(S)A Exempt 

EDINBURGl-1 TRAMS Hg 

REPORT ON PROGRESS SIN CE COMPLETI O N OF 
l~IEADS OF TERMS TO 8T1-1 APRIL 2011 

5.2. I Hgl and Hgl (Hg Cumrilative Certificate) 

Certification by Hg Consult ing, Chartered Quantity Surveyors would be based on an 
impartial assess111e11t of value delivered to tl1e project. Tl,e duty of care provided by 
this certificate would be to City of Edinbur·gh, Counci,I. 

The payment of the ce1·tified value wo uld be conditiona.1 on: 

(i) the signing of the Minute of Va,·iation by the .Parties; 

(ii) vesting of title of mate1·ials With the Employer and implementation of a Bond 
or other financial instrurnent or measure to ibe agreed (see Appendix 18); 

(iii) transfer and ownership of the advanced design of the project to I 5th April 
20 I I; 

(iv) transfer· of owners hip of the project specific research and: development 
intellect of the Sien1ens systems and contra.ls; and 

(v) T1·ansfe1· of owne,·ship of worl<s structures. 

Furthe1· payments of Prelim inar ies , materials and equipme.nt due for payment but not 
yet paid, in the sum of £ I 3m, would be spread over the period fr·om June to 
September 20 I I. 

To ensure clarity of position, Hg facilitated a. commer.cial worl<shop with BBS and tie 
where each party was able to present its assess ment of mobilisation costs. After 
p1·esentation, the other party was invited to comment. The differences in 
interpre.tation wer·e noted. 

Both parties , BBS and tie, agreed to exchange t he details of their papers and the 
pr·esentations on the day were ,·ecorded on white boards , photographed and 
thereafter typed up for record purpos.es (see Appendix 16). 

The first part of the meeting closed; BBS and tie left the meeting. 

The second part of the 1neeting 1·econve.ned after a sl1ort recess with BBS and CEC 
(Alan Coyle and Colin Smith). 

The difference of view had been clearly expressed in the earlier session, with the 
BBS requirem.ent noted as £49 m and tie's opinion at £ I 9m. 

BBS confi1·n1ed that they could not mobi lise on the basis of a £ 19m payment. 

After discussion it was agreed to tal<.e a proposal to the Principals on the .basis of 
that noted below .. 

It was affirmed that the sums being discussed were already contained in the lump 
su1n agreernent of £362,500,000. The mobilisation certification process was to 
release cash flow against a measure.ment of value being t1·ansferred to t he employer. 
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EDINBURGH l"RAMS Hg 

REPORT ON PROGRESS S INCE COMPLETION OF 
HEADS OF TERMS TO 8Tl-t APRIL 2011 

5.2.I Hgl and Hg2 (Hg Cumulative Certificate) cont'd 

The proposal is fur·ther br·ol<en down between Bilfihger Be1·ge1· and Siemens (see 
Appendix 17). 

Certificate I 

Certificate 2 

Cumulative Certificate 
June to 3 I st August 20 I I 

£27,000,000 

£9,000,000 

£36,000,000 

£.13 ,000,000 

£49,000,000 

dated Sch April 20 I I 

dated 3rd May 20 I I 

Dated: 13th July 2011 
I 0,1, August 20 I I 
31st August 20 I I 

5.3 Target Sum -- Haymarl<et t.o Yori< Place 

It has been discussed and agreed that based on the design target of J st July 20 I I a 
Target Sum will be determi ned, based on quantities and rates for materials, 
equipment and wo1·l<s, in li,ne with mar·l<et rates. 

Preliminaries will be agr·eed in the form as util ised for the Priority Wor·l<s. 

Milestones will be pre-agreed and rnonthly. 
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EDINBURGl-1 TRAMS 
,Hg 

REPORT ON PROGRESS SINCE COMPLETION OF 
HEADS OF TERMS TO 3T1; APRIL 2011 

6.0 CONCLUSIONS 

Wo1·l<ing p1·actices have cha.nged; the1·e is fu1·the1· improvement to be sought. 

Project Gove1·nance structures a1·e being st1·eamlined and refo1·med .. 

Commitment and 1·esou1·ce must be maintained to ensur·e the ability to agree the 
Minutes of Variation of 15th April 2011. 

Con1mitn1ent to the weel<ly site p1°oject mahage1nent of strategic Issues should be 
continued to project conc lusion. 

Regula1· reporting and com munications between the Principals should be maintained. 

The next l<ey action is to b1·ing to conclusion the Minutes of Variation of [ 5th Ap1·il 
and 1st July 2011, 1·ecorded in an acceptable fo1·m to the parties, whicih must include 
the integ1·ation of systems and specification of the mini test t1·acl<, together with a 
compliant project delivery plan. 
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EDINBURGH TRAMS Hg 

REPORT ON PROGRESS SINCE COMPLETl'ON OF 
HEADS OF TERf-15 TO 8T1~1 APRIL 2011 

Appendix I Heads of Terms (CEC, BBS, TIE) 
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H:g 

Appendix 2 Draft Minute of Variation as at 5th April 20 I I 
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EDINBURGH TRAMS 

REPORT ON PROGRESS SINCE COMPLETION OF 
HEADS OF TERMS TO 8TH APRIL 2011 

Hg 

Appendix 3 - Heads of Terms (Redacted) (CEC, CAF, TIE) 
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EDINBURGH TRAMS Hg 

REPORT ON PROGRESS SINCE COMP.LETION OF 
HEADS OF TERMS TO 8TH APRIL 2011 

Appendix 4 
Mini Test Traci< - Operational Readiness Worl<shop List 
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EDINBURGH TRAMS 

REPORT ON PROGRESS SINCE COMPLETION OF 
HEADS OF TERMS TO 8TH APRIL 20 I I 

Appendix 5 

Hg 

Hg Minutes from Briefing Meetings on 14rh and 18th March 201. I 
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EDINBURGl-1 TRAMS 

REPORT ON PROGRESS SINCE COMPLETION OF 
HEADS OF TERMS TO 8TH APRIL 20 111 

Appendix 6 
Project Delivery Plan from 13th March to srh April 20 I I 

Hg 
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Appendix 7 - Risi< Register 
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Hg 

Appendix '8 ... Prioritised Worl<s Programme and Narrative 
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Appendix 9 
Princes Street Remedial Worl<s - Traffic Management 
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Appendix 10 
Prioritised Worl<s - Scope I Red I Yellow line Boundary 
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Appendix I I - Prioritised Worl<s Price 
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Hg 

Appendix 12 - CEC Approvals - Technical Approval Comments 
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Appendix 13 
Design and Consent Issues (as at 30th March 20 I I) 
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Appendix 14 - Red Flag Briefing Note - Scottish Water 
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Appendix 15 - Design & Build - Design Tracl<er 

Hg 
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Appendix 16 
Notes from Commercial Worl<shop - 3 I st M.arch 
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Appendix 17 

~lg 

Re-Mobilisation Payments - Bilfinger Berger/Siemens Split 
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CAF: Richard Garner, Antonio Campos 

Tie Ltd: Richard Jeffery, Vic Emery, 

Note taker: Ritchie Somerville 

1. Contractual Relationships: Both parties to instruct lawyers that they want to novate, or 
similar mechanism, and not renegotiate, the contract. 

2. Date of Novation: All agreements have to happen simultaneously, on the 1 July or as-agreed, 
in a tripartite agreement. 

3. Payment mechanics for lump sum payment: Payment of €5.lM is at signature of novation, 
1 July 2011 or date as arises. Additional payments after 151h October due to delay would be 
paid as per Marr Hall agreement on the basis of a straight line relationship, and would be 
paid at delivery date of the depot and mini test track and earlier if agreed. 

4. Reliability and pe.rformance bond: Mechanism to be agreed to ensure that trams are always 
covered by bonds as per contract, and on number of trams to be agreed. Croydon 
arrangement needs to be subject to separate discussion. 

5 .  Tram Integration: CAF obligation is to provide trams to meet the employer's requirements. 
Siemens have responsibility for integration for the total system. Consortium Exit Agreement 
to be clear that Siemens take the integration of tram into overall system risk: to be visible to 
all . CAF/Tie agreement notes that this is a Siemens risk, tie held harmless. 

6. Liqu!dated Damages: Agree9. Post Novation, failure to meet the dates in the Novation 
agreement by CAF would be subject to liquidated damages. 

· 7. Payment during Commissioning: Full Vehicle Commissioning Payments will be made upon 
satisfactory completion of commission to the extent possible on the mini test track. 

8. CEC to guarantee: agreed 

9. Excess Trams: Subject to agreement on terms, prior to signature of Minute of Agreement, 
reasonable costs for modification of Tram, external costs to CAF arising from lease/sale 
negotiations, are not due on CAF. 

10. EU procurement rules: Both parties agree to remain silent on this. Item to be removed 

11. Funding: Both parties agree to remain silent on this. Item to be removed. 

Wednesday, 30 March 2011 2:57 PM 
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FOl(S)A EXEMPl 

Draft 4: 29. 03 .. 11 
(BBS Discussion Draft) 

MINUTE OF VARIATION TO THE JN.FRACO CONTR_A.CT 

among 

(1) tie LIMITED 

and 

(2} BILFINGER BERGER CIVIL UK LIMITED 

and 

(3) SIEMENS pie 

and 

(4) CONSTRUCCIONES Y AUXILlAR DE FERROCARRILES S.A. 

in respect of the PRIORITISED WORKS on the EDINBURGH TRAM NETWORK 

• 
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MINUTE OF VARIATION 

among 

( 1) 

(2) 

(3) 

(4) 

tie LIMITED (company number SC230949), whose registered .office is at City Chambers, 
High Street, Edinburgh, Midlothian, EH 1 1 Y J {"tie") which expression shall include its 
personal representatives, successors, permitted assignees and transferees; 

BILFINGER BERGER CIVIL UK LIMITED, a. company incorporated in England and Wales 
under number 02418086 and having its registered office at 3rd Floor Braywick Gate, 
Braywicl< Road, Maidenhead, Berkshire SL6 1 DA (''BBUK") which expression shall inclLide 
its personal representatives, successors, permitted assignees and transferees; 

SIEMENS PLC, a company incorporated in England and Wales under number 00727817 
and having its registered office at Faraday House, Sir William Siemens Square, Frimley, 
Camberley, Surrey, GU 16 8QD ("Siemens'') which expression shall includes its personal 
representatives, successors, permitted assignees and transferees; and 

CONSTRUCCIONES Y AUXILIAR DE FERROCARRILE.S S,A., a company registered in 
Spain and having it.s registered office at J. M. lturrioz 26, 20200 Beasa.in, Spain ("CAF") 
which expression shall include its personal representatives, successors, permitted 
assignees an.d transferees, 

(2), (3) and (4) together the ''lnfraco''. 

BACKGROUND 

A tie and lnfraco entered into a contract on 14 May 2008 under which lnfraco was appoir1ted to 
c.arry out and/or manage the design, construction, installation, commissioning., tram 
procurement, system integration , infrastructure maintenance, tram maintenance and supply 
of relateci equipment and ma.terials, trams and related infrastructure in respect of the 
Edinburgh Tram Networl< (such contract, amended as detailed below, is herein. after referred 
to as the "lnfraco Contract"). 

B · By an agreement in writing dated 13 May 2008 (''Tram Supply Agreement'') tie appointed 
CAF to design, manufacture and supply 27 Trams and to supply documentation and 
associated equ!pment in connection with the Edinburgh Tram Network. 

c By a Minute of Variation in writing dated 14 May 2.008, tie, BBUK, Siemens and GAF agreed 
that CAF would become a party to the lnfraco Contract. 

D By an agreement in writing dated 14 May 2008 ("Novation of Tram Supply Agreement' ') 
tie and lnfraco a.greed, with the consent of the Tram Supplier, that lnfraco would take over 
the rights and liabilities of the ''Client'' (as defined in the Tram SL1pply Agreement) under the 
Tram Supply Agreement. 

E The lnfraco Contract was amended by the Princes Street Supplemental Agreement entered 
into between the Parties in March 2009 and 1·e-ex;ecuted on 29 May 2009, a Minute of 
Variation between the Parties dated 3 June 2009 arid a Minute of Variation between the 
Parties dated 23 April 2010. 

F Following a mediation between the Parties which tool< place at Mar Hall between 8 and 
12 IVlarcl1 2011, tie and I nfraco have agreed to vary the lnfraco Contract to the extent 
specifically set out in this Min Lite of Variation to give effect to the Prioritised Works. 

1 DEFINITIOhlS AND INTERPRETATION 

1 
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Va ri atio11 to the lnfraco ContractFltllALCLEAt\l doc.DOC 05 April 2011. 
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1. 1 The definitions given in the recitals to th is Minute of Variation apply to this Minute of 
Variation. 

1.2 In the context of this Minute of Variation where the lnfraco Contract has defined a meaning 
to any capitalised word or expression used in th is Minute of Variation, the same meaning 
shall be given to It In this Min Lite .of Variation, except as follows: 

"CEC" means the City of Edinburgh Council ; 

''Certificate 1 - First Materials and Equipment and First Mobilisation" means the 
certificate to l;ie issL1ed by the Certifier in accordance with Clause 6 ( Cerlificate 1 - First 
Materials and Equipment and First Mobilisation); 

''Certificate 2 - Second Mobilisation'' means the conditional certificate to be issued by the 
Certifier in accordance with Clause 7 (.Certificate 2 - Second Mobilisation) ; 

''Certificate 3 (A, B & C) - Second Materials and Equipment'' means the condit ional 
certificates to be issued by the Certifier in accordance with Clause 8 ( Certffica.te. 3 (A, B & C) 
- Second Materi8/s and Equipment); 

"Certifier'' means the person appointed pursuant to the c .ertifier Agreement; 

"Certifier Agreement" means the agreement between [ ], CEC, tie and lnfraco for the 
certification of completion of the Prioritised Works and amounts payable under this Minute of 
Variation; [Note: Certifier to be appointed and paid for by CEC. Certif ier Agreement to 
provide that Certifier wi ll be impartial, provide a duty of care to lnf raco.] 

"Communications Protocol'' means the communications protocol set out in Schedule 
Part 4 ( Communications ProtocoD; 

"Heads of Terms" means the heads of terms signed by tie, CEC, BBU Kand Siemens in 
Glasgow on Saturday 12 March 2011; 

''lnfraco Works Recommencement Date" means 2 September 2011 subject to the Parties 
entering into an additiona l Minute of Variation as per the Heads of Terms on or before 1 July 
2011. ; 

''Materials and Equipment" means the materials and equipment listed in Schedule Part 2 
(Materials ar1d Equipment) ; 

"Off-Street Works" means that part of the lnfraco Worl<s from the Airport to Haymarket 
(chainage 712,579.5 to 200,000), including the enabllng works to be performed at Lindsay 
Road Retain ing Wall (at outbound chainages W 1A 100, 168 to 100,404; W1 B 100,225 to 
100,266, W1C 100,387 to 100,412 and W 1D 100,467 to100,478), Lindsay Road lowering 
(outbound chainage 100,230 to 100,560 an.d Lindsay Road LOD at east end) and the civil 
works at Tower Place Bridge (outbound c.ha inage 101,430 to inbound chainage 101,517) 
including rail installation; 

[''On-Street Works'' means that part of th e lnfraco Works from Haymarket to York Place 
(chainage 200,000 to 120,650}, other than in respect of any Utilities diversion worl<s;] 

''Fixed Sum Prioritised Works Price" means the price for carry1ng out the Fixed SL1m 
Prioritised Wo1·l<s set out in Schedule Part 1 ( Scope, Pr-ogramme a11d Pricing of the 
Prioritised Works); 

''Fixed Sum Prioritised Wo1·lcs Target Price '' 111eans the price ·for cariying out the 
Prioritised Worl<s other than the Fix.ed Sum Prioritised Works; 
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"Flxe.d Sum Prioritised Works" means the Prioritised Works to which a Fixed Sum 
PrioritisedWorks Milestone applies; 

"Prioritised Works" means that part of the lnfraco Works comprising the Depot (excluding 
any works to the east of the Depot Access Bridge), Depot Acce.ss Bridge and Depot Access 
Road, mini test track, Haymarket Yards, AB Underpass, Princes Street Remedial Works and 
any other works agreed by the Parties to comprise the Prioritised Works as more particularly 
described in the Scope. The Prioritised \'Yorks shall comprise part of the Off-Street \f'Jorks 
and. part of the On-Street Works; 

"Prioritise.d Works Commencement Date'' means the later of: 

(i) 3 May 2011; and 

ii) the date on which all of the following events have occurred: 

(a) lnfraco receives the amount payable pursuant to Clause [ 
First Materials a11d Equipment and First Mobilisation); 

] ( Certificate 1 -

(b) A Mobilisation Certificate has been issued by tie pursuant to Clause [ ] ( Certificate 
2 - Second Mobilisation) ; 

(c) All Consents required to start the Prioritised Works have been issued by tie or 
provided by tl1e relevant Approval Body; 

(d) tie have provided, or procured, possession and/or access to all work areas 
required to carry out the Prioritised Works [in accordance with the Prioritised 
Worl<s Programme] 

"Fixed Sum Prioritised Works Milestone" means each of the milestones for payment set 
out in Schedule Part 1 (Scope, Programme and Pricing of Prloritised Works) identified as a 
Fixed Sum Prioritised Worl<s Milestone; 

''Fixed Sum Prioritised Works Target Milestone" means each of the milestones for 
payment set out in Schedule .Part 1 (Scope, Programme and Pricing of Priorit.ised Works) 
identified as a Fixed Sum Prioritised Worl<s Target Milestone.s; 

"Prioritised Works Programme'' rneans that part of the New Programme which relates to 
the Prioritised Works; 

( 

''New Programme" means the programme for the lnfraco Works set out in Schedule Part 1 ( 
( Scope, Progff!mme and Pricing of Prio1·itised Works); 

"Schedule" means the Schedu.le in [ ] Parts annexed to this Minute of Variation; 

"Scope" means the scope of the Prioritised Works set out in Schedule Part 1 ( Scope, 
Programme and Pricing of Prioritised Wor·ks) ide11tified by means of specif ic drawing and 
chainage numbers; 

"Total Price" has the meaning given in the Heads of Terms; 

"Valuation Certificate" has the meaning given in Clause 9 (Payme11t fo.r tl1e Prioritisecl 
Worl(s); 

"Valua·tion Dates'' n1ea11s the dates set out in Scl1edule Part 3 ( ValL1ation Dates), and 
Valuation Date shall be construed accordingly; and 

"Vestj11g Certificate" means a vesting certificate in a form agreed betwee11 the Parties. 
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( 

( 

1.3 Clause headings in this Minute of Variation are for the convenience of the Parties only and 
do not affect its interpretation. 

1.4 Unless the context otherwise requires: 

1.4.1 words importing gender include masculine, feminine and neuter; 

1.4.2 the singular includes the plural, and vice versa; and 

1.4.3 a reference to any Clause, Sub-Clause or Schedule is , except where it is expressly stated to 
the contrary, a reference to such clause, sub-clause or schedule to thls Minute of Variation 
and reference in any Schedule to any Part, Paragraph or Sub-Paragraph is, except where it 
is expressly stated to the contrary, a reference to such part, paragraph or sub-par.agraph of 
that Schedule {as the case may be); 

2 AMENDMENT OF THE INFRACO CONTRACT 

2.1 The Parties hereby agree that the lnfraco Contract is amended in -acco.rdance with the 
terms of and as required to implement this Minute of Variation. 

2 .. 2 The terms and conditions of this Minute of Variation, together with the Schedule, represent 
the entire agreement between the Parties relating to this variation of the lnfraco Contract. 
Save as amended or dis-applied by this Minute of Variation, all the terms and conditions of 
the I nfraco Contract remain in full force and effect. 

3 APPLICATION OF THE INFRACO CONTRACT TO THE PRIORITISED WORKS 

3.1 From the Prioritised Worl<s Commencement Date the Prioritised Works wil l be carrled out 
l.n accordance with the lnfraco Contract as amended by the application of this Minute of 
Variation. 

3.2 From the Prioritised Worlcs Commencement Date until the lnfraco Worl<s 
Recommencement Date lnfraco shall not carry out any lnfraco Worlcs other than the 
Prioritised Works. [Note: Any ongoing obligations in relation to the supply of trams 
to be identified. Payments to GAF to be understood. Will there be any payments to 
CA.F during the Priorities Works P.eriod] 

3.3 I nfraco shall from the date of thls Minute of Variation self certify that the civi ls and systems 
and trackwork Design is in accordance with the Employer's Requirements. The self 
certification of the civils and systems and trackwork Design by lntraco: 

3.3.1 entitles lnfraco to commence the construction of the Prioritised Works to which it relates; 
and 

3.3.2 replaces any requirement for tie's approval or review of the Design in tl1e lnfraco Contract. 

3.4 For the avoidance of doubt, tie shall have no right or obligation to revie·w and/or approve 
the civils and systems and trackwork Design and the lnfr.aco shall be relieved of its 
obligations under Clause 10 and SchedL1le Part 14 of the lnfraco Contract insofar as they 
relate to the civils and systems and tracl<work Design by tie. 

3.5 lnfraco. is not required to obtain any further Permits to Commence Worl<s for any of the 
Prioritised Worlcs subject to providing tie with such information as is reasonably required to 
allow tie to comply with the stakeholder notification requirements fo1· wh ich they are 
responsible. 

4 SOLE ENTITLEMENT OF INFRACO TO PAYMENT, E){TENSIONS OF TIME OR 
OTHER RELIEF 

• 
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Notwitl1standing the terms of the lnfraco Contract, the Parties have agreed that the 
I nfraco's sole entitlement to payment, extension of time or other relief in respect of the 
Materials and Equipment, Mobilisation , Prioritised. Works (includ ing preliminaries in relation 
thereto) and the impact of the Materia.ls and Equ ipment and Prioritised Works on the 
lnfraco Works shall be as set out in th is Minute of Variatron. 

5 A.MENDMENT TO THE PROGRAMME 

5. 1 The Parties have agreed that from the Priorit ised Works Commencement Date: 

5. 1.1 the New Programme shall be the Programme referred to in the lnffaco Contract and the 
Planned Sectional Completion Dates and Planned Service Commencement Dates shall be 
amended to reflect the programme dates shown for sectional completion and service 
commencement in the New Programme; and 

5.1.2 the Prioritised Works shal l be carried out in accordance with the Prioritised Worl<s 
Programme. 

5.2 Any embargo on working as provided for in Schedule Part 3 (Code of Co11strL1ction 
Practice) of the lnfraco Contract shall not apply to the carrying out o·f the Prioritised Works 
to the extent it would be inconsistent with the Prioritised Worl<s Programme. 

6 CERTIFICATE 1 - FIRST MATERIALS AND EQUIPMEN·T AND FIRS.T MOBILISATION 
CERTIFICATE 

6 .1 On 8 April 2011 the Certifier issued a certificate to lnfraco and t.ie, entirely conditional upon 
the entering into of this Minute of Variation by the Parties on [1 5 April 2011 ], certify ing 
payment of the agreed sum of£[ ] (payable as to £ [ ] in respect of an 
agreed first mobilisation payment to BB.UK and£[ ] in respect of an agreed first 
mobilisation payment to Siemens in respect of the transfer to CEC of ownersh ip in and 
unencumbered title to such Materials and Equipment as the certificate relates. Such 
payment and transfer shall be made by tie and l nfraco respectively on the later of (i) 21 
.April 2011 and (ii) the date of execution of this Minute of Variation . 

6.2 On the date that title to Materials and Equipmen.t is transferred by lnfraco to CEC pursuant 
to this Clause 6 or Clause 8 lnfraco shall issue Vesting Certificates to CEC in respect of 
any Materials and Equipment which have not been delivered to the Depot or such other 
part of the Site where lnfraco Worl<s are being carried out. 

6.3 The Parties acknowledge that the Materials and Equipment, or any part thereof, supplied 
pursuant to this Clause 6 or Clause 8 may not be incorporated as part of the lnfraco Worl<s 
pursuant to the I nfraco C.ontract. 

7 CERTIFICATE 2 - SECOND MOBILISATION CERTIFICAlE: 

On 3 May 2011 tie shall procure that the Certifier shall issue a certificate to lnfraco and tie, 
certifying payment of the agreed sum of£[ J (payable as to£[ ] to BBUK and£[ 

] to Siemens, and payment shall be made by t ie on the later of (l) 17 May 2011. 
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8 CERTIFICATES 3 (A, B & C)- SECOND MATERIALS AND EQUIPMENT 

8.1 On 15 June 2011 tie shall procure that the C·ertifier issues a certificate (Certificate 3A) to 
[lnfraco] and tie, certifying payment of the agreed s.um of£[ ] (payable as to£[ ] to 
Siemens) in respect of an agreed second payment to Siemens in respect of the transfer to 
tie of ownership in and unencumbered title to such Materials and Equ ipment as. the 
certifi'cate relates, such payment and transfer ·shall be made by tle and I nfraco respectively 
on 29 June 2011. 

8.2 On 13 July 2011 tie shall procure that the Certifier issL1es a certificate (Certificate 38) to 

8.3 

[I nfraco] and tie, certifying payment of the agreed sum of£[ ] (payable as to £.[ ] to 
Siemens) in respect of a.n agreed third payment to Siemens in respect of the transfer to tie 
of ownership in and unencumbered title to such Materials and Equipment as the certificate 
relates, such payment and transfer shall be made by tie and lnfraco respectively on 27 July 
2011. 

On 10 August 2011 tie shall procure that the Ce,rtifier issues a certif.icate (Certi ficate 3C) to 
[I nfraco] anq tie certifying payment of the agreed surn of£[ ) (payable as to£[ J to 
Siemens) in respect of an agreed fourth payment to Siemens in respect of the transfer to tie 
of ownership in and unencumbered title to such Materials and Equipment as the certificate 
relates, such payment and transfer, shall be made by tie and I nfraco respectively on 24 
August 2011. 

9 PAYMENT FOR THE; PRIORITISED WO.RKS 

9.1 Subject to the terms of this Minute o.f Variation tie shall pay the Fixed Sum Prioritised 
Works Price and the Fixed Sum .Prioritised Works Target Price for the carrying out and 
completion of the Prioritised Works. 

9.2 On each Valuation Date tie shall procure that the Certifier shall certify: 

9.2.1 the completion of each Fixed .Sum Prioritised Works Milestone which .has been completed 
since the last Valuation Date; .and 

9.2.2 the completion of each Fixed Sum Priorit ised Works Target Milestone which has been 
completed since the last Va luation Date 

and the Certifier shall issue a certificate ("Valuation Certificate'') to tie and lnfiraco certifying the 
same and the amount payable on completion of the Fixed SL1m Prioritised Works Milestone and/or 
Fixed Sum Prioritised Works Target Milestone as set out in Schedule Part 1. 

9.3 On receipt of a Valu,ation Certificate, I nfraco shall submit a valid VAT invoice to tie and 
payment will become due to the lnfraco on receipt by tie of such val id VAT invoice (the 
''Prioritised Works Payment Due Date'') . The final date for payment by tie to the lnfraco 
of a valid VAT invoice shall be the date occurring 14 calendar days after the Priori tised 
Works Payment Due Date. 

9.4 A certificate issued by the Certifier under this Clause 9 shall be final and binding on the 
Parties except in tl1e case of manifest error or fraud. 

9.5 All sLims expressed or referred to in th is Minute of Variation and all sums due Linder 
certificates issued by the Certifier pursuant to this Minute of Variation are stated exclusive 
of Value Added Tax thereon . In addition to payments dLre under this Minute of Variation 
and such certificates tie shall in add ition pay to the I nfraco any Valu,e Added Tax proper ly 
chargeable by I nfraco the reon. 

9.6 Fo1· the avoidance of doubt, whe1·e any Fixed Sum Prioritised Worl< Milestonesare in 
respect of preliminaries such Fixed SL1m iPt·ioritisecl 'Nori< Milestones shall be deemed to 
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be a time based payment and shall be certified for payment once the relevant time period 
has elapsed without the need for further valuation or substantiation. 

10 TOTAL PRICE 

10.1 The Parties agree that the Fixed Sum Prioritised Work Prlce and all sums payable by tie 
pursuant to Clause 6, 7, and 8 of this Minute of Variation shall comprise part of the Total 
Price, 

10.2 The Parties agree that the Fixed Sum Prioritised Worl< Target Milestones shall comprise 
part of the Target Sum. 

10.3 tie acl<nowledges that to the extent that tie instigates any tie Change to the Prioritised 
Works or there is a Mandatory tie Change to the Prioritised Works any cost arising will be 
in addition to the Total Price or Target Sum included at paragraph 6 .. 3 of the Heads of 
Terms [ and that the valuation of any tie, Change in these circumstances shall be in 
accordance with Clause 80.6 of the tnfraco Contract.] 

11 MAR HALL CONFIDENTIALITY AGREEMENT 

The Parties acknowledge and agree to remain bound by the provisions of the Mar Hall 
Confidentiality Agreement entered into on behalf of each of them on. 8 March 2011. 

12 COMMUNICATIONS PROTOCOL 

By their execution of this Minute of Variation the Parties agree to be bou.nd by the 
Communications Protocol. 

13 MORATORIUM 

13.1 The Parties agree that provided amendments to the I nfraco Contract to reflect the 
principles of the Heads of Terms are agreed by the Parties by or before 1 July 2011 tl1at: 

13. 1.1 tie/CEC will not terminate the lnfraco Contract on the basis of any Remediable Termination 
Notices and/or Underperformance Warning Notices served prior to 12 March 2011 or on any 
of the same grounds identified therein; and 

13. 1.2 all existing claims and further claims by lnfraco under the lnfraco Contr-act which relate to 
events which occurred prior to entering into of this Minute of Variation will not be 
prosecuted; and 

13. 1.3 tie/CEC shall not seek to recover liquidated and ascertained damages in respect of any 
delay in achieving the Planned Sectional Completion Dates in the lnfraco Contract or the 
Agreed Trarn Commissioning Dates in the lnfraco ContracttTram Sup,ply Agreement. 

13.2 tie hereby waives its rights in relation to any claim against lnfraco or any of the lnfraco 
Members under the lnfraco Contract which wou.ld not have arisen but for the enteri.ng into 
and implementation of thts MinL1te of Variation. 

13.3 The Parties agree that all existing dispL1tes notified by either lnfraco or tie under the DispLJte 
ResolLJtion Procedure set out in Schedule Part 9 to the lnfi·aco Contract shall be effectively 
stayed or "frozen" until tl1e earlier of (a) 2 September 2011 and (b) 2 JL1ly 2011, where the 
Parties have faile.q to enter into a subsequent Minute of Variation by that date. At any time 
after the relevant date either Party shall be entitled to serve notice 011 the 0th.er of its 
intention to recommence any of the existing disputes, the dispute recommencing 7 calendar 
days followi11g tl1e service of such notice. ShoL1ld this occur, the Parties agree that no issLie 
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( 

shall arise in relation to any failure by either Party to comply with the t imescales set out in 
Schedule Part 9 of the lnfraco Contract, during the period of suspe11sion and/or as a 
consequence of this period of suspension provided always that the relevant period of 
suspension shall run up to the date the dispute recommences in accordance with thls 
Clause 13.3. 

14 KEY SUB-CONTRACTORS 

14.1 Each lnfraco Member may appoint Key Sub-Contractors to carry out part of the lnfraco 
Works .. The Parties acknowledge that there shall be no requirement for each lnfraco 
Member to be a party to any sub-contract with any Key Sub-Contractor. 

14.2 Each lnfraco Member shall be free to choose the form of sub-contract to be entered into 
with each Key Sub-Contractor ahd tie/CEC shall have no entitlement to impose any 
restrictions on the management or replacement of the Key Sub-Contractors. 

1.5 PRESERVATION OF RIGHTS 

15. 1 Subject to Clause 15.2 each Party preserves its rights and remedies in relation to any 
existing breach or other claim under the lnfraco Contract as a,mended by th is Mi.nuts of 
Variation as at the date of entering into this Minute of Variation (whether known or not at the 
date of execution of this Minute of Varlation). The Partles further acknowledge that save to 
the extent varied by this Minute of Variation their respective rights and obligations in respect 
of th.e lnfraco Works to the e.xtent performed to date (other than worlcs which will be 
remedied by the Princes Street Remedial Worl<s forming part of the Prioritised Works) shall 
subsist. 

15.2 The Parties agree and acknowledge that the New Programme includes all extensions of 
time to which lnfraco is or may have become entitled to under the lnfraco Contract in 
relatio11 to Compensation Events and/or Notified Departures which occurred prior to the 
signing of the Heads of Terms. 

16 DISPUTES 

The Parties agree that any dispute, difference or unresolved claim between the Parties in 
connection with or arising from this Minute of Variation shall be dealt with in accordance 
with the provisions set out in Schedule Part 9 (Dispute Resolution Procedure) of the 
lnfraco Contract. 

17 VARIATION 

This Minute of Variation is a variation to the lnfraco Contract for the purposes of 
Clause 108 (Variations to be in Writing) of the lnfraco Contract. 

18 LAW AND JURISDICTION 

Clause 117 (Applicable Law) of the lnfraco Contract applies. 

'IN WITNESS WHEREOF these presents on this and the preceding [ ] pages together with the 
SchedL1le in [] Parts and .Appendix which are annexed and subscriped as relative hereto 
are executed as follows: 

EXECUTED for and on behalf of tie Llill11TED 
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at 

on April 2011 by: 

. Au thorised Signatory .... ··· ·-·· ... .. ... .. .... . ··· ···· ,,, , .,, .. . , ._ . · ····· .. . .. .... .. .. .. ., . ... .. . ... ., . ... .. . 

Fu ll Name ••• ,, , •· ••to • • •- •••-• • • •'I , , , • •I ,, ,, , ', • t • • •, • • • • •, ,, , • •• 'O.•••• • • •• , , , ••• , ,, , ,, , , , , , , • •• 

Witness Signature .... ... ...... .. _ .. .... . .... .. ... ... .... ..... .... .. ..... ....... .. .... ....... .. , ... .. .. . 

Full Name .. ... ... ._ ...... .......... ............ .. ... ................. .. , ......... .... ...... .. , .. .. . 

Address .... ... .. .. .... ... . .... ... ... ... .. ... .. ... ........ ..... . .... .. .. .... . ...... ..... .. . ,. . .... 

EXECUTED for and on behalf of BILFINGER 
BERGER CIVIL UK LIMITED 

at 

on April 201 1 by: 

AL1thorised Signatory . . . . . . . . . . . . . . . .. ' . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . ., . . . . . . . , . . . . . . . . . . . . . . . . . . . . . . . .,, 
Full Name ... . .. ... . .. .... .. . .. .. . . ... . . .. .... ...... ... ... ;., . ... .. .. ... .. .. .. . ... ... .. .. . . 

Wit11ess Signature ... ... .... ... .... ....... ... ......... .. . ..... ....... , ... .... .... ... ,,. ... ...... ........ .. 

Full Name ... .. ...... .... .. ... .... ., . . . ... . ... ... ........ . .. .. ... . _ . ... . , ... .. ... ...... ... .. .. . . 

Add.ress .. .. . . . . . . . . . . . . . . . . . . . . ; . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ,. . . . . . . . . . . . . . . . ' . . . . . . . . 

EXECUTED for and on behalf of SIEMENS PLC 

at 

on Apri l 2011 by: 
• 

Authorised Signatory .. .. ... ; .. , . . . .. .. .. ... . ..... ... .... .. . ·· ····· ·· · 11 ··--· · · ····· .... .. .. .... ... .... .... . ., .. • 

Full Name • • •• • •• • •••. • · ~ · ••• • •• ••• • • • • • ••••. •• • ••. .• ' " ' • •• • ••• • ••• • • •••. ••• •. • •• • ii • • •• , ;,, • • • •. •• 

W itness Signature ..... . . .... .. ... ·· ·· ··· ... , .. .. .. .. ..... ....... . ....... ... .. .. .. .. " '" .. . ... .... .... . 

Full Name ... .. .. ... .. "' '" " '' ... ... ... ......... .. ..... ··· ·· · ..... . ... ·· ·· ·· . . . ......... ,, ~ ... .. . 

Address • .• • ••• •• •• • •• •• • • •• ' '1" ' • • • • •• •• • 0 ' ' • ·••· • •• ,, ,, •• • . ~ , • • • • • • •• • 0 0•· • •• • , ;,, ,, ••• o ·o •••I • • f 

EXECUTED for and on behalf of CONSTRUCCIONES 
Y AUXILIAR DE FERROCARRILES S.A. 

at 

on Ap1·i1 201 ·1 by: 
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( 

( 

Authorised Signatory ... ...... .. . ... , ... .... . .. ...... ...... ., .......... , .... ....... . ,,, , , ......... ...... ... . 

Full Name ' ······ ··· ... , .. ,, ·~· ··- · ·· · ·· .. . .. . ... . .... . . .. ,. , . .. . . .. .. ..... ... ...... ..... ....... . 

Witness SignatL1re ' "' ' '1 •• .••• .•• .. . . .,. ,, .•. •• .... •• ••• • ••••••• • , •• • •••• • ... . ... ..••.• .• .. • .. . • .. . •.. .. • 

Full Name ...... . .. ., ..... .. ........ . ... ... .... ... .......... ... .. .... . ... .. . ..... .. ... ....... . 

Address ... .... .. ·-· . . .. .. .. -~- .. . ,. .... ~ ..... .. . .. . ....... ... ....... ........ .. ... .. ,. ........ . .. . 
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THIS IS THE SCHEDULE REFERRED TO IN THE FOREGOING M.INUTE OF VARIATION 

PART1 

SCOPE, PROGRAMME AND PRICING OF PRIORITISED WORKS 

• 

• 
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PART2 

MATERIALS AND EQUIPMENT 
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PART3 

VALUATION DATES 
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PART4 

COMMUNICATIONS .PROTOCOL 
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Confidential indicative non-binding draft Heads of Terms • 

pra_f! ~ -~1!Q3!11 ~ . --- Formatted: Spanish 
(Spain-Traditional Sort) 

tie Limited (''tie''} 

and 

Construcciones y At1xiliar de Ferrocarriles S.A. (''GAF'') 

Draft 

HEADS OF TERMS 

l I Ma.rch 2011 

INTRODUCTION 

A. The Parties have agreed to procure the novation by BBCUK and Siemens to tie of the Tram 
Supply Agreement ("TSA") and Tram Maintenance Agreement ("TMA") as amended in terms 
of these 1--leads of Terms and to this end the Parties have agreed to enter into such 
agreements as are necessary to give effect to these heads of terms including the schedule 
hereto ("Heads of Terms"). 

B. these Heads of Tenns set out the key commercial principles agreed between the Parties in 
respect of the novation; 

C. th.ese Heads 0f Terms are indicative and non-binding only; 

D. save where otherwise defined in these Heads of Terms, defined terms used in these I-leads of 
Terms Including the Recitals and Schedule to these Heads of Terms have the meaning set 
out in the contract entered into between tie,. Bilfinger Berger Civil UK Limited and Siemens pie 
dated 14 May 2008 in relation to the Eoinburgh Train Networl<, as a.mend.ed by Minute of 
Variation between tie, BBCUK, Siemens and CAF dated 14 May 2008, the Princes Street 
Supplemental Agreement entered into between tie, BBCUK, Siemens and CAF in March 2009 
and re-executed on 29 May 2009, a Minute of Variation between tie, BBCUK, Siemens a111d 
CAF dated 3 June 2009 and a Minute of Variation between tie, BBCUK, Siemens and CAF 
d.ated 23 April 201 O (such contract as so amended being referred to herein as th.e "ln.fraco 
Contract,.); and 

E. the following defined terms s.l1all l1ave the meaning given in the TSA: "Einployer's 
Requirements", "Performance Bond'' , ''Reliabllity Bond" and "Tram Manufacturing and 
Delivery Programme"_[Dr§lfti11q Note: We ar~ currently considering_ wh_ether any otl1e.r 
ternis need to be defined bv ,·eference to the TSAnMA rather than the lnfrar::o 

T " ,,_ WLOW L.-. 
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Parties 

1. N0vation 

2 Fees, costs an,d 
expenses 

3. Announcements 

4. Bind,ing effect of 
the Heads of Terms 

5. Governing Law and 
Jur isdiction 

the Parties to these ,Heads of Terms;, 

The Parties agree to use reasonable endeavours to enter into novation 
agreements., or sucl1 other contractual arrangements as may be 
necessary to achi,eve effective contractual nexus between GAF and tie, 
novating an.d a,nending the TSA and TMA, amencjiog the !nfraco 
Contract,l'SA and the TMA and entering into such otl1er agreements to 
amend related documents to give effect to these Heads of Terms on or 
before 1 July 2011 or such other date as may be agreed between the 
Parties. 

Entry into the novation agreements and other agreemer1ts will be 
conditio.nal upon (i) a variation to the lnfraco Contract in terms acceptable 
to the Parties terminating the existing contractual relationship between tie 
and the lnfraco insofar as it relates to the supply and maintenance of the 
Tram.§, and (ii) GAF being removed as a party to the lnfraco Contract an,d 
related documents, ceasing to be a member of the ln.fraco consortium 
and the terms of related discharges, indemnities, performance bonds and 

' other security documents being agreed; and (iii) satisfactory contractual 
arrangements being entered into amongst C,EC, tie, B.BCUK and 
Siemens to amend !he lnfraco Contract to reflect the Heads of Terms 
entered into bebNeen those parties on 12 Ma.rch 2011, it being 
acknowledged that al'I those agreements and arrangements will be 
entered into on the same date, are interconditional ancl are subject to 
each such agreement and arrangement becoming unconditional. 

T,he Parties shall e.ach bear their own professional, ,and other costs and 
expenses associated with these Heads of Terms. 

No announcement (whether internal or external) or press communication 
or release of information concerning these Heads of Terms shall be 
made by either Party other than as agreed between the ,Parties. 

The Parties acknowle.dge that these Heads of Terms reflect their present 
intentions in relation to the matters described at Clause 1 above, but 
except for Clauses 2 and B above, this Clause 4 and Clause 5 below, 
these Heads of Tern1s shall not be legally binding on the Parties. 

These Heads of Terms· shall be governed and construed in accordance 
with Scots law. 

Each Party hereby irrevocably submits to the exclusive jurisdiction of the 
Court of Session as regards any claim, dispute or matter arising out of or 
In cor1necti.on with these Heads of Terms and their implementation and 
effect. 
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IN WITN.ESS WHERE.OF these presents on this and the preceding 2 pages together with the 
Schedule in 1 Part which is annexed and subscribed as relative hereto are executed as follows : 

EXECUTED for and on behalf of 

tie LIMITED 

at 

on March 2011 by: 

Authorised signatory ····· ·· ······ ········ · ·· ····· ·······~········· ··· ······ ··~.··· 

Full Name .. ...... .. . ... ........ . ... . ....... .... ............. ... ........... 

Witness Signature · ·-·· · · · ·· ·· · ····· ·· · ~·· ·1 .. , .... ... .. ···· ··· ·· · ···· ··· · ··- ·· 

Full Name ..... .. .............. ' "' ' .... ....... .. ... .. .. , ......... ....... . 

Addre.ss ...... , ... ... .... . .... ,.~-···· ··· ··~··· ···· ················· 

• • • • .. .. • • • • • • • • • • • • • • • • • • • • • • • • • • • • •· • .-. • • • • • • • • • • ! • • • • • • • • • • . • 

EXECUTED for and on behalf of 

( 

CONSTRU.CCIONES Y AUXILIAR DE FERROCARRILES S.A. (GAF) . .. . - For1natted: Spanish 
.6.. , · ----- - - --- -- - - -- - - - - - - - - · . - ·· • • ••• • ·-- · • • - - --· - - - - - -- · -- - - - - • • • - - · - · . ·-. ·- - - - - - - - --- - -- - - - - - - - - · - - - - · - - - - - - ·-· ••• •• • · · - ·- · -

(Spaln-·rraditional Sort) 
at 

on March 2011 by: ' 

Authorised signatory ··~······ ··· ··"' ""'' 'l ••··-····· · ··· ········· ··· ·········· ,. 

Full Name ... .... .. ··- ······ ...... ... ...... ... ···-·· ....... .... ····· -· 

Witness Signature ·· ·- ···-······· ·············· ··· ···· · ············ ...... .. ... . 

Full Name ······ ·· ····· ······-·········· ·· ········•·· ··················· 
Address .......... .... ........ , .... ... .. ...... ··-· ........ , ......... ... . 

·t····· ···················· ····· ····-····· ······~·· ······ ···· 

( 
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SCHEDULE 

AGREED KEY COMMERCIAL PRINCIPLES 

Novation 

1. The Parties will enter into novation agreements, or such other contractual arrangements as may 
be necessary to achieve co.ntractual nexus between CAF and t ie novating the TSA and the TMA 

from BBCUK and Siemens to tie and amending the lnfraco Contract the TSA and the TMA on 
terms to be agreed on or before 1 July 2011 or such other date as may be agreed between the 
Parties. 

D I · C -._ e ay osts 
2. Payment mechanics for delay costs : 

2.1 . The TSA and TMA will be varied such that a lump sum for delay costs amounting to 

' 

€5.1 million will be payable by tie to GAF on the later of the ,3.nticipated date of signing of the 
contra.ctual arrangements described at Clause 1 of these Heads of Terms being 1 July 2011 
(or such other date as maybe agreed betwee11 the Parties) and the date that those 
contractual arrangements become unconditional. 

2.2. To the extent that the Depot (including Depot access bridge) availal:Jility date andfor the mini­

test track. are completed and become available for delivery fl.nd commi_ssign[rig of tl1e Trams 
a•,•ailabi.lity date fal l-after 15 October 2011 then add itional payments payable .on a ll)O[lthly 
basison tl1e respeetive-aeliver-y dates of the Depot (in€l~1eing Depot access btiElg~-aR€1 lhe 
mini-test track (or earlier if a§re0et will ,become due from tie to CAF to be calculated by 
reference to separate monthly rates for each of the Depot (including Depot access bridge) 

and the mini-test track payable on a straight line basis, the precise mecha11ics of which are to 
be agreed with a maximum sum of €0.466m being payable should the Depot (incfuding 
Depot access br1dge) not be, complete an.ct _available for available for delivery of the Trams 
unti!.!:2y 24 March 2012 ,ora-11tl the mini-test track not be complete and available for 
commissioning of tl1e T[<'JD1$ .ttn:-tilm,: 9 July 2012. Should delays extencl beyond e.ither of 
tl1,ose dates then further delay payments will be calculated in accordance with clause 49 of 
the TSAa similar rnanner u&ifr'§-!J.1e same monthly-rates. 

3. Payment of Lump Sum 

CAF and tie will agree the profile for the additional payments referred to at paragraph 22. above. 

4. Programme 

CAF and tie will work lof)ether to produce a specific version of the Tram Manufacturing and 
Delivery Programme and the other relevant programmes under lhe TSA to reflect each of the 

completion/availabillty dates set out above and other changes required to reflect the revised 
prograrnme. 

5. Reliability Bond and Performance Bond 

A. mec.hanism is to be a.greed such that the Trams to be operated on the ETN are always covered 
either by the Performance Bond or the Reliability Bond in accordance with the terms of the TSA 
and TMA, with tl1e switch to Reliability Bond from Performance Bond to occur upon delJvery of a 
number of Trains {nttrobe-( to be agreed) to be operated on the ETN. The irnpact of tl1e excess 
Tram arrangements referred to at paragraph 11 below on !he timing of the Performance Bond a11d 
Reliability Bon.d will require to be agreed. 
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6. Integration 
6.1 . The Parties agree that the respoosibility for the integration of the Trams with the Edinburgh 

Tram Network shall rest with BBCUK and Siemens as lnfraco and that tie shal.l be held 
harn1less. The contractual arrangements between the Parties, BBCUK and Siemens wi.11 
make this clear; 

6.2. CAF will interface and cooperate with BBCUK and Siemens as lnfraco to the extent 
reasonably required by tie to facilitate the integration of the Trams with the Edinburgh Tram 
Network by BBCUK and Siemens as lnfraco. 

6.3. It is acl<nowledged that the CAf obligation is to provide Trams to meet the Employer's 
I Requirement§.. 

7. Liquidated Damages 
CEC/Transport Scot1and/TEUtie shall have no claims against GAF for liquidated damages in 
respect of any delay under the lnfraco Contract, the TSA or the TMA that has occurred or wil:I 
occur due to progress of manufacture of the Trams or any other acts, on1issions, matters or 
§)Vents occL1rring prior to the date of the novatio·n of the TSA and TMA in respect of which it may 
be al leged tl1at CAF is not entitled to an extension of time or Gther_relislf !JIJQ?,r th~.JSA.9r t!1E1 
TMA and the conclus.ion of all other agreements to be entered into llnder these H_eads of Te.mis 
but after such date of novation GAF will be subject to liquidated damages for its failure to moot tile 
rele•Jant dates under the TSA and/or TMA in respect of any acts, omissions, matters or events 
occurring after such date of novation for which CAF is n.ot entitled to extension of time or other 
re lief u11der 11, e TSA or TMA. 

8. Number of Trams 
I Subject to the oontraetual-aFFaR§emonts desGfibed at paragraph 1 abO','e becoming uRconditional 

CEC/Transport Scotland/TEL/tie will accept and pay for all 27 Trams under the TSA and will hot 
be entitled to reject any of them, but without prejudice to CAF's obligations to provide Trams 
certified by the Tram Inspector in accordance with TSA and a.ny right that may exist under the 
TSA to reject Trams that do not comply with the Employer's Requirements under the TSA. 

9. Payment During Commissioning 
Completion of and access to the Depot (including Depot access) and the mini-test track (to be 
defined by agreem.ent) will allow some but not all commissioning to be carried out. The payment 
provisions of the TSA will provide for payment of the elements of the sums due under the TSA 
relating to comm.issioning following completion of the commissioning I.hat can be carried out at the 
Depot (inclL1ding Depot access) an.d the mini-test track (to be defined by agreement) and 
notwithstanding that ft1II comn1issio11ing l1as not been completed-st4jeot to tie be-ing satisfied that 
it has sufficient sect1rity• in place in respect of the re.maifliR§~tests -stHI-FeEtYireEI. 

10. CEC Guarantee 

CEC shall gL1arantee the obligations of tie under th.e TSA and the TMA. 

11 . Excess Tra111s 

The Parties agree to make su.ch changes to the lnfraco Contract, the TSA. and T.MA as may be 
I necessary and to provide st1ch Gensents anGl~assistance as may be reasonably requlred to enable 

tie/CEC, in co11junction with CAF, to sell, lease or otherwise deal with any Trams which are in 
excess of the current requirements of tie for that part of th.e Edinburgh Tram Network running from 
Airport to St Andrew Square subject to agreement between the Parties 011 torr11s including tRe 
reasonable eEJBtBJ)ayme11ts (includir1g a 1nargil1) to be paid lo CAF for modification of fhe Trams 
arid assistance provicled as IJl'evioL1sly described, wifh it being acl<nowledgecl also that any 
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