Stave Reynolds, O vef: DEV-COR-352
Parsons Hrinckerhoff,

Edinburgh Tram Network Projoct, Date:  Sth May 2007
Citypaint,

65 Haymarket Terrace,
Edirburgh.
EHA2 5HD

Dear Akan,

Works Oubtwith Parliamentary Limits of Basviation

Your leiter of 2™ May 2007 deais with the issue above in the contexi of the Constilution Sireet utilities
diversions. | believe there are two issues raised by your note and they are linked.

The first issue is that of the wiility diversions required because of the constraints which apply in
Constitution Streat. it appears frosm your work so far that three of the eight utilities can be
accommosated but five of them cannot and would reguire to be diverted. This lssue is how we move this
work along quickly given the delays that couid be caused by lack of progress. You believe either that
you should be instructed by a changs nofice to design for diversions outside the Limits of Daviation
(Lok) or that this work shoutid be done by the utility companies.

The second issue is the matier of what work SIS has been contracted to do. In your note of 2" May
yau provide an argument that S80S are contracted only o carry out works which awe within the Lirits of
Deviation {Lok). | do not accept this and belisve that SDS are contracted te design & Tram system in
Edirhurgh. H rmay be the case that the Lol definition provides for & more straightforward approval
pracess where works lie inside it, but there is nothing to prevent the seeking of approvals for works
alsewhers if they are reguired o deliver the Trar system to best effect.

Oy his basis, and in respect of the issue of utility diversions, | belisve we should procesd on the basis
that 8DS complete the design work for diversions outside the Lof? (to the degree required) and that if it
i5 helpful to moving the works along He will issue a change order (o this effect. However, the substantive
iseue of the regponsibilities of 3DS remains and must be zeliled. To this end the issue of the change
order doas imply acceptance by tie of the arguments set out in your letter of 2" May in respect of SDG
responsibilites.

- Bireclar of Enginsering

Hauss 19 Haymerket Yards  Bdicburen EH13 508 7 Clivpoint 6% Hayimarket Terracs Edinburgh €612 SHD

e, Selinburdti B A

TIE00205889_0001



Plaase confim thal you will complaie this design work in the manner specified on receipt of the change
order. it raspact of cests you confirmed in our conversation that you did not believe that putting design
wik out to the Litility companize constitutad a reduction in 8BS scape as veu were courdingting the
design et the sams cost. | aseume it follows that re-comimencing the design will lead o the sare
pasition whaere youy coordinating efforl cam be diverfed to design activily @t the same cost. Please
confirm this also

Yours sincarely

STEWISY

Ernotor of Enginsering

Zdinburgh Tram Projoct

- Drecior of Enainesring

hOERT 2 ABH 7 Citvpadne 63 Hagmarket Teoare Bdinburgh SH12 500
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Ref ULES0130-5W-LET-00631

Dear Alan,
Works Quiwitht Parliamentary Limits of Deviation

Your letter of 2™ May 2087 deals with the issue above in the context of the
Constitution Street wtilities diversions. | believe there are two issues raised by
your rote and they are linked.

The first issue is that of the utility diversions required because of the
constrainis which apply in Constitution Street. It appears from your work so far
that three of the eight utilities can be accommodated but five of them cannot
and would require to be diverted. This issue is how we move this work along
quickly giver the delays that could he caused by lack of progress. You believe
either that you should be instructed by a change notice to design for
diversions outside the Limits of Deviation (L.oD) or that this work should be
done by the utility companies.

The second issue is the matter of what wark SDS has been contracted te do.
in your note of 2" May you provide an argument that SDS are contracted only
te carry out works which are within the Limits of Deviation (L.oD). | de not
accept this and believe that SDS are contracted to design a Tram system in
Edinburgh. [t may be the case that the Lol definition provides for a more
straightforward approval process where works lie inside it, but there is nothing
to prevent the seeking of approvals for werks elsewhere if they are required fo
deliver the Tram system fo best effect.

On this basis, and in respect of the issue ef utility diversions, | believe we
should proceed on the basis that SDS complete the design work for
diversions outside the Lol (to the degree required) and that if it is helpful to
rmoving the works along tie will issue a change order to this effect. However,
the substantive issue of the responsibilities of SDS remains and must be
setiled. To this end the issue of the change order does imply acceptance by
tie of the arguments set out in your letter of 2™ May in respect of SDS
responsibilities.

Please confirm that you will complets this design work in the manner specified
on receipt of the change order. In respect of costs you confirmed in our
convarsation that you did not believe that putting design work out te the Utility
companies constituted a reduction in SDS scope as you were coordinating the
design at the same cost. | assume it follows that re-commencing the design
will lead to the same position where your coordinating effort can be diverted to
design activity atthe same cost. Please confirm this also,

Yours sincerely
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Rarsons Edinpurgh Tram Project [Design Office
Brinckerfioif CityFoint, 1st Floer

65 Havmerke! Terrace

Edinburgh £EH 12 5HD

United Kingdorn

44-(0}131-623-5(00

Fax: 44-(0V131-823-8301

Our Ref: ULEBDT30-SWLLET-00683

2™ May 2007

tie Limited

CityPaint, 1 Floor

65 Hayrnarket Terrace
Edinburgh

EH12 5HD

Attention: David Crawley
Dear David
Woarks Quiwith Parltiamernitary Limits of Deviation

At the Critical Issues Meating on Thursday 26" Aprit 2007, you tasked me to “provide tie with the wording for
the Change Instruction” to enable the utiiities design solution to be prepared in order to satisfy the Statutary
Utility Cosapanies requirements outwith Constitution Street.

As discussed praviously the Statutory Utility Companies design soiution is to remove the major sections of
utilities out of Censtitution Street away from the swept path of the Tran alignment. They have tha powers to
dictate this requirement to tie as it is stated so in the Utilities Agreements signed between each Statutory
Utility Company and tie.

The design solution advocatad by each Utility Company is to move the utilities outwith the Limits of Beaviation
(LoD). This being the problem.

As previously discussed, our legal understanding is such that theS{OS specific obligation within the
Agreement between tie and SDS is “... to perferm the Sarvices,.. so as {o ansure compliance with the Tram
Legislation”

if S8 were to design work or atternpt 1o procure design work situate outwith the LoD, such waorks would be
beyond the powers on location defined by the Edinburgh Tram {Line One} and {Line Two) 20086,

S8 set out below thelr understanding both of the legal constraints that apply to this matter and the
cordractual basis upon which SDS tendered for this design carmmission.

Lewal Constraints

RBased on my experience with the design of similar UK street tramways | have examined closely the
provisions of the enabling Acts, the Edinburgh Tram (Line One) and (Ling Two) Acts 2008, {referred te
hereafter as "The Acts”). The detailed provisions of Clause 1 of Part 1 of The Acts is specific that powers
granted by Parlizment raake and/or maintain the "authorised works® identified in the Acts ate limited to the
Limits of Deviation (LaDs) or, where applicable, the Liraits of Land to be Acguired or Used (LLAUS) defined
by the Parliamentary Pians, and contained within Schedules 1 through 7 (inclusive) of The Acts. Specific

in assopiaticn with Malcrow
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reference is made elsewhere in the relevant Clauses of The Acts fo the powsrs to undertake works
asseciatad with utilities apparatus, drains, stroctures and roads being resirictad to within the Lolls. The
Powaers to Deviate in Clause 2 of Part 1 of The Acts again restricts the exercise of these powers to within the
L.oDs.

in surnrnary then, | do net believe that either CEC as the "authorised undertaker” or tie as its delegated
hody, possess powers under The Acts to malke works associated with the Edinburgh Tram Network outwith
the Lols or LLAUS.

it may well be the case that CEC themselves possess sther fegal powers that woudd allew them o construct
and maintain draing, structures and roadworks incidental to, or otherwise accornmodateas the tramway works;
but the basis of these powers and the means by which CEC might propose to exercise tham has not been
disclosed tn 503,

The application of the provisions &f Clause 72 of Part 5, and Schedule 9 of The Acts again restricts the
axercise of pewers under The Acts, as it affects Statutory Wility Comparies’ apparatus, o lands within the
Lols and LLAUs. The Statutory Utility Companies {SUCs) pessess powers under their own respective
anabling legislation to fay and raintain eguipment in the sireet or elsewhere, as necessary; so CEC as
“transport authority” would have 1o treat sperately with the SUCs under the terms of the New Roads &
Streetworks Act for apparatus diversion sutwith LoDs & LLAUs.

Cantractual Basis

Clause 2.1.4 of Schedule 1 (Scope of Services) of the SDS Agreement states “The SDS Provider shall
ensure that the design covers ali aspects ofthe Edinburgh Trarn Network and the associated wiorks adjacent
to the proposed alignment.” The tie representatives assert that the latter phrase is to be construed as
chiigating SDS to design any works associated with, or necessary to accommodate the tramway, whether
withinn or outwith LoDs and [LLAUs. | contend that such interpretation is in direct canflict with SDS' specific
chligation in Clause 3.3.8 of the BDS Agreement .. {0 parform the Services... 80 as to ensure compliance
with the: Tram Legislation”. It is avident that were S8 to design works situate outwith the LoDs & LLAUs,
these works would be heyond the powers on location defined in The Acts.

SDS would further state, as expearienced designers of UK street tramways, SDS did rot at tender stage,
conteniplate the need for works oudwith Lols & LLAUS, firstly on the grounds that sther such tramway
projects have net required such works and secondly, given the rigour of the Pariamenitary process, a clear
understanding that LoDs & LLAUs would have been drawn and proved as sufficient in themselves for the
purpose of constructing, operating and maintaining the tframway.

With the above in consideration, it may now be clear to tie that by providing “tis with the warding for the
Change instruction” leaves SDS with a pradicament as such instruction would take count of the Statutory
Utilities Companies wish to provide the design solution outwith the LaD.

May we kindiy request tie consideration to this problerm such that we may mowvea the utiity desien for
Constitution Street forward in order to support the MUDFA Instaliation Programmie.
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SDS would suggest a shorl meeting between selacted parties prior to our next review at youwr convenience in

order to clarify any issues in the above carrespondence.

Yours sincerety

Alan Dolan
Parsons Brinckerhoff

cc. Steve Reynolds
Jenathan Bloe
Jason Chandier
Kim Dorrington
SDM's
Tany Glazebrook, tig
Suesan Clark, tie
Graeme Barclay, tie
David Simmaons, Halcrow
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