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1. INTRODUCTION

1.1 My name Is Martin Heinz Foerder. | am 52 years old and reside In _

_Germany. | am currently employed by Implenia Construction GmbH as

Head of Large Projects and am specifically attached to the Scandinavian Business
Unit. | am currently involved in projects in Norway and Sweden, including Odenplan,
Sodra, NS 14, Kvarnsholmen, Johannelundtunnel (all in Stockholm), VVagstrandtunnel,
Tresfjordbridge, Harpe Bridge, Farris Bridge and Eiganestunnel (all in Norway). In
addition | am responsible for tendering to acquire new projects in both countries. |
have taken over the position of Managing Director for Scandinavia from 1 June 2014.
My currently employer, Implenia, purchased the construction division of Bilfinger SE In
March 2015 which i1s when | transferred from working for Bilfinger to working for

lmplenia.

1.2 Prior to March 2015, | was employed by Bilfinger for almost 28 years. | started with
Bilfinger in 1987 Iin the Head Office in Wiesbaden. From 1992 until 1997 | was Site
Manager for the Metro Project Chungho Line in Taipei, Taiwan. In 1997 | was
transferred as a Site Manager/Construction Manager to the Metro Project Chalaem In
Bangkok, Thailand and became the Project Director in 2000. | successfully completed
this Project which was handed over and went into operation in 2004. From 2005 until
February 2009 | was the responsible Project Director for Malm6 City Tunnel In
Sweden. Between March 2009 and May 2014 | was the Project Director on the
Edinburgh Trams Network (‘the Project’ or 'ETN') for Bilfinger Construction (UK)
Limited (BCUK") (the company was previously called Bilfinger Berger Civil (UK)
Limited and prior to that Bilfinger Berger Construction (UK) Limited). | was asked to
join the Project as Project Director to replace Colin Brady who was the previous
Project Director for BCUK. | joined the Project in March 2009. Colin remained on as
my deputy with the new title of Technical Manager. Due to the number of commercial
Issues being raised, it was agreed that | would focus on these and Colin would

concentrate on technical issues. Colin left the Project in 2010.
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1.3 In terms of the arrangement | have with my new Employer, | have undertaken to assist
In relation to the Edinburgh Trams Inquiry ('ETI') based on the TSA (Transition Service
Agreement) between Implenia & Bilfinger. | believe that | can assist the Inquiry as the
former Project Director and that | am able to contribute to the matters which concern
the terms of remit of the Inquiry. A set of questions which the ETl would like to discuss
with me were contained in a letter to BCUK's lawyers, Pinsent Masons, dated 18 June

20135. In preparing this withess statement, | have taken on board those questions and

have answered them as best as | am able.
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2. EXECUTIVE SUMMARY

2.1 This Witness Statement reflects the many issues which arose during my involvement

In the Project which covered a period of over 5 years.

2.2 To summarise my views In relation to the terms of reference of the Edinburgh Trams
Inquiry, | consider that the reasons that the Project was delayed, cost considerably

more than budgeted and delivered less than the original scope, are as follows:

2.3 In terms of the Infraco Contract, Transport Initiatives Edinburgh (‘tie’) retained many
risks in respect of issues which the Infraco had not been able to price at the time of

entering into the Infraco Contract.

2.4 In particular, tie retained the risk of delays to the preceding MUDFA (‘Multi Utility
Diversion Framework Agreement’) Works, required to move utilities out of the line of

the tram route. tie entered into a separate contract with the MUDFA Contractor and

there was no cross-over or interrelationship with the Infraco Contract at all.

2.5 Although the designer (SDS) had been novated from tie to the Infraco, tie retained the
risk in respect of design changes between the design which the Infraco had priced

(the Base Date Design Information ('BDDI)) and the final design (the Issued for

Construction ('IFC’) design).

2.6 tie also retained the risk of obtaining third party approvals which had not been finalised
prior to entering into the Infraco Contract, and many other matters which were set out

In Schedule Part 4 to the Contract (in a series of Pricing Assumptions).

2.7 All of these risks subsequently materialised. The MUDFA Works were seriously
delayed and had a huge impact on our ability to carry out the Infraco Works. The
problems caused by the delayed MUDFA Works were compounded by tie failing to
update us on these delays and failing to advise when we could expect the unhindered
access to site that we were contractually entitled to. Likewise, the design changed

significantly between BDDI and IFC stage. There were significant delays in obtaining
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2.6

2.9

2.10

third party approvals and consents. All of these matters (and particularly the MUDFA

delays) contributed to cause a huge delay to the Programme for the Infraco Works.

The Pricing Assumptions effectively excluded these risks from the Construction Works
Price. Where the risks excluded by these Pricing Assumptions materialised, this
resulted in the occurrence of Notified Departures which were to be administered and
valued in accordance with particular provisions in the Infraco Contract (all as per
Schedule Part 4). tie refused to accept that it retained responsibility for many of these
risks. tie had maintained in a report to the City of Edinburgh Council (CEC") prior to
the Infraco Contract being signed, that the Contract was 93% fixed price. This was not

true.

The Infraco Contract is clear that until the valuation of the changes introduced by
these risks materialising was agreed (and tie had issued a tie Change Order reflecting
the additional time and money that Infraco was entitled to), Infraco was not permitted
to proceed with the affected works. tie portrayed this as Infraco refusing to carry out
works and accused us repeatedly of 'delinquent’ behaviour. Whilst we had been
carrying out certain work on a good will basis (without agreement from tie on the time
and cost implications of changes), we subsequently ceased all such good will working
In September 2010 when it became abundantly clear that tie would never accept the

extent of our entitlements in relation to these works.

Infraco was found to be correct in its interpretation of the key provisions of the
Contract on this issue. During the period from late 2009 until March 2011, there were
12 adjudications between Infraco and tie which dealt with the major issues of dispute
between us, mainly focusing on the correct interpretation of the Infraco Contract.
These adjudications on key issues of contractual interpretation and principle, were
almost entirely determined in Infraco's favour. Despite this, tie still refused to accept
those rulings. This prevented agreement on a large number of changes and
exacerbated and compounded the delays to the Programme which had already been
experienced. tie took an entirely adversarial approach in all of its dealings with the

Infraco.
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2.11 Throughout the Project and particularly during the course of 2010, tie engaged in a
series of activities intended to wear the Infraco down. This included its use of the
media to portray Infraco (and BCUK in particular) in a very bad light; engaging In
sending huge amounts of correspondence which were highly critical of many things
iIncluding our '‘behaviour’; and sending us a series of Remediable Termination Notices
In which it threatened to terminate the contract for a whole host of reasons (some of
which were entirely trivial and others which went to the heart of the differences In
contractual interpretation between us). Throughout this period, we tried to look at ways
of delivering the Project to meet the budget which was available to tie. Ultimately

every attempt we made to find a breakthrough was brought to an end by tie.

2.12 It was only when there was a change within CEC with the arrival of a nhew Chief
Executive, that the prospect of mediation on the overall dispute was raised. Following
the mediation in March 2011, we successfully entered into negotiations to discuss with
CEC and tie, what could be delivered within the budget available to them, and the

constraints and other difficulties which would need to be resolved in order for us to

proceed.

2.13 This resulted in a renegotiation of the Contract which was finalised Iin September
2011. This involved a change in governance and management procedures, with CEC
effectively replacing tie and a Project Manger being brought in to administer the

Project going forward. The scope of the Project was truncated with the tram now

terminating at York Place.

2.14 After mediation and this renegotiation of the Contract, there were no further disputes
and we managed to deliver the Project ahead of the revised Programme and to the

revised total Budget which had by that time been agreed.

2.15 In short, | believe that it was the delay to the preceding utilities diversion works,
coupled with tie's fundamental refusal to acknowledge the risk that they expressly
retained under the Infraco Contract, and thereafter their inability to properly manage

the Infraco Contract, which ultimately led to all of the difficulties which we experienced.
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3. BACKGROUND UNDERSTANDING OF THE CONTRACT

3.1 | joined the Project almost 10 months after the Infraco Contract had been signed and
work had commenced. | had very little knowledge about the Project at this time. | was
requested by my superior in December 2008 to take over the Project Director role In
Edinburgh, due to the contractual and commercial difficulties the Project was facing
even by this time. It was felt that additional resource was required to help address
some of these issues. Colin Brady, who had previously been the Project Director,
remained as my deputy and Technical Manager. In late January 2009, | visited
Edinburgh for three days to get a briefing about the Project by Colin and Richard
Walker, at that time the incumbent Managing Director of BCUK. | was then on holiday
for the month of February 2009. Prior to my start | was In general terms aware about

the contractual difficulties which had arisen, but not the specifics.

3.2 As | was informed, BCUK were In a consortium with Siemens plc ('Siemens’) and
Construcctiones Y Auxiliar de Ferrocarriles S.A (‘(CAF’) to build the Edinburgh tram
network. BCUK would carry out the civil engineering works, Siemens were the system
designers and system providers and CAF were building and providing the trams.
Collectively we were known as Infraco. The original consortium and tendering party
had been BCUK and Siemens (sometimes referred to as BBS) but at the request of
our client, Transport Initiatives Edinburgh ('tie’), CAF had been novated to the
consortium at the same time as the construction contract (‘the Infraco Contract' or the

'‘Contract’) was signed on 14 May 2008.

3.3 tie was a limited company set up (and wholly owned) by the City of Edinburgh Council
('CEC’) to deliver a number of projects, of which the Project was one. Whilst CEC

were guarantors of the Project, Infraco had no direct contractual relationship with

CEC.

3.4 The design for the Project had been originally procured by tie directly from the SDS
Provider (Systems Design Services). The SDS Provider ('SDS') was made up of a

number of engineering firms led by Parsons Brinckerhoff. The original tie programme
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3.9

3.6

3.1

provided that the SDS design would have been finished by the time that the Infraco
contract was awarded. It was not complete and we had concerns at the lack of design
detail at tender stage. As a result, the SDS Provider was novated to Infraco, with

Infraco completing the design and carrying out the construction of the ETN.

tie separately contracted with Carillion plc (previously known as Alfred McAlpine plc)
to carry out what was known as the MUDFA (‘Multi Utility Diversion Framework
Agreement’) Works. These works were to have been completed prior to the Infraco
Works commencing. They were not complete and this was a major issue for us which |

discuss throughout this statement.

When | joined the Project, tie's interim Chairman was David Mackay. He had replaced
the previous Chairman Willie Gallagher who had resigned in November 2008. Shortly
after | joined (in May 2009), Richard Jeffrey took up the post of Chairman of tie. He
resigned in 2011. From the point | joined until the point of mediation, the Project
Director was Steven Bell. He was supported by Frank McFadden as Construction

Director, and Susan Clark as depute Project Director.

For BCUK, | was supported by a Contract Manager, Kevin Russell, David Gough as
Commercial Manager and by Colin Brady, Technical Manger, until he left the project in
2010. Richard Walker was the Managing Director of BCUK and remained in that
position until 2011 when he left the company. We had a large team of additional

commercial and technical support.
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4.1

4.2

4.3

RELATIONSHIP WITH BILFINGER HEAD OFFICE

| was never employed by BCUK and remained at all times, a German employee of the
parent company who was seconded to BCUK for the duration that | was Project
Director on the Edinburgh Trams Project. The management team in Wiesbaden were
concerned about this Project and | reported back to them, through Richard Walker.
We were reporting directly to Mr Joachim Enenkel, who was the Managing Director of
the Major Projects Division in Europe and then to Dr Keysberg (when Mr Enenkel
moved to a new position within Bilfinger SE) in relation to the key issues which arose
on the Project and which | discuss below. In addition, this was a large project for
BCUK to be involved in and management had clearly to sign-off on the decision to
enter into the Infraco Contract in the first place. It would have been the Bilfinger SE
board in Mannheim who provided the final sign-off on the decision to enter into the

Infraco Contract.

Richard Walker was also separately reporting to the German management team. All
ines of communication were open at all times, and on occasion | would also report
directly to Germany as | was on a direct secondment. We had regular monthly
reporting back to Germany, but our discussions with the management team were
much more regular than this, particularly at certain critical stages of the Project. The
management team in Germany were very much aware of and took part in the
decisions which were made on the project. We could not and did not operate
Independently from Head Office. They did become more heavily involved where they
thought it necessary to do so, and there was quite a bit of management and guidance
from senior management at the critical stages of the Project. Dr Keysberg in particular
engaged In direct communication with David Mackay, at certain times in the Project. |
was pleased to have Dr Keysberg's support in relation to the many issues which

arose, but at times, this was clearly not appreciated by tie.

In addition, the Bilfinger in-house legal team in Germany were very much involved In
the Project and worked closely with our lawyers in Edinburgh, Pinsent Masons. After

the mediation which took place in March 2011, the Project was considered to be back
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on track and management were much more 'hands off' in terms of their day to day

Involvement.
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3. THE INFRACO CONTRACT

9.1 As | understood it, BCUK had experienced problems from almost the first day of the
Project. There seemed to be a complete misalignment between BCUK and tie, as to
the meaning and operation of certain key aspects of the Infraco Contract which the

parties had entered Into.

2.2 As it was explained to me and as | subsequently came to understand, the Infraco
Contract contained some unusual provisions which had been required due to the
remaining 'unknowns' at tender stage. Most of these risks were contained in Schedule
Part 4 of the Contract. Schedule Part 4 is entitled 'Pricing’ and within it, certain
assumptions are made about various matters for the purposes of arriving at a Contract
Price, even though it was known that these assumptions were not correct. For
example, Schedule Part 4 assumes that all of the preceding MUDFA (Multi Utility
Diversionary Framework Agreement) Works were completed before the Infraco was to
commence Its works. It also assumes that the design will be substantially complete,
even though it was known at tender stage that this was not the case. These
assumptions, and many more, are included in Schedule Part 4. The Infraco Contract is
clear that Schedule Part 4 takes precedence over other parts of the Infraco Contract
(Clause 4.3 providing that ‘Nothing in this Agreement shall prejudice the Infraco's right
fo claim additional relief or payment pursuant fo Schedule Part 4 (Pricing)'). This is
unusual clause because In a design and build contract, the primary obligation is

usually to build to the Employer's Requirements.

9.3 As it was explained to me, BCUK had known during the tender negotiations that the
MUDFA Works were incomplete and that the design was also incomplete. There were
further uncertainties such as the design not having been integrated with the BCUK
and Siemens proposal, third party approvals not having been obtained, and concerns
about the ground conditions in various locations (these are just some of the issues
which | understood had concerned the BCUK team involved in the tender). The
problem that this had given the team involved at tender stage was how to arrive at a

price for the works. It was because of the need to have a baseline which BCUK and
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5.4

9.5

Siemens (as the other Infraco member at that time) could price, that the pricing
assumptions which were included Iin Schedule Part 4 were arrived at. | had
understood that, notwithstanding the uncertainties that continued to exist, tie were
iInsistent that the contract be sighed when it was. This was certainly earlier than |
would have recommended given these ongoing uncertainties. However, | understood
that the Infraco tender team had reassured themselves that the risk allocation and the

protection in Schedule Part 4, allowed Infraco to enter into the Contract at the time

that it did.

The price had been arrived at by 'assuming’ that certain facts and circumstances were
true, when in reality all parties knew that they were not correct. After the Infraco
Contract had been sighed, and if the facts and circumstances differed from what had
been 'assumed’, the intention was that this would entitle the Infraco to more time and

money. This is explained in the body of Schedule Part 4 itself, as follows:-

"3.2.1 It IS accepted by fie that certain Pricing Assumptions have been necessary
and these are listed and defined in Section 3.4 below. The Parties acknowledge that
certain of these Pricing Assumptfions may resulf in the nofification of a Notified
Departure immediately following execution of this Agreement. This arises as a
consequence of the need to fix the Contract Price against a developing factual
background. In order to fix the Contract Price at the date of this Agreement certain
Pricing Assumptions represent factual statements that the Parties acknowledge
represent facts and circumstances that are not consistent with the actual facts and
circumstances that apply. For the avoidance of doubt, the commercial intention of the

Parties is that in such circumstances the Nofified Departure mechanism will apply.”

There were 43 Pricing Assumptions in total, covering a wide variety of 'unknowns’
which Infraco had not been able to price. The key pricing assumptions concerned
design and completion of the MUDFA Works: for pricing purposes it was 'assumed’
that these matters were completed when in reality, the parties knew that they were

not. The key Pricing Assumptions were as follows:
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3.4 Pricing Assumpftions are:

3.4.1 The Design prepared by the SDS Provider will not (other than amendments

arising from the normal development and completion of designs):

1.1 In ferms of design principle, shape, form and/or specification be amended
from the drawings forming the Base Date Design Information (except in respect of

Value engineering identified in Appendices C or D to this Schedule Part 4);

For the avoidance of doubt normal development and completion of designs means the
evolution of design through the stages of preliminary to construction stage and

excludes changes of design principle, shape and form and outline specification. ..

2. Design delivery by the SDS Provider has been aligned with the Infraco

construction delivery programme as sef out in Schedule Part 15 (Programme).

3 The Deliverables prepared by the SDS Provider prior fo the date of this

Agreement comply with the Infraco Proposals and the Employer's Requirements...

24. That in relafion to the Utilities the MUDFA Contractor and/or Utility shall have
completed the diversion of any utilities in accordance with the requirements of the
Programme save for utilities diversions to be carried out by the Infraco pursuant to the

expenditure of the Provisional Sums noted in Appendix B...."
5.6 The operative clause in Schedule Part 4 is clause 3.5 which provides as follows:

'The Conftract Price has been fixed on the basis of inter alia the Base Case
Assumpftions noted herein. If now or at any time the facts and circumstances differ Iin
any way from the Base Case Assumptions (or any part of them) such Notified
Departure will be deemed fo be a Mandafory fie Change requiring a change fo the
Employer's Requirements and/or the Infraco Proposals or otherwise requiring the
Infraco fo take account of the Nofified Departure in the Confract Price and/or

Programme In respect of which ftie will be deemed to have issued a tie Nofice of
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Change on the date fhat such Noftified Departure is nofified by either Party to the
other. For the avoidance of doubft tie shall pay to the Infraco, fo the exfent not taken
into account in the Estimate provided pursuant fo Clause 80.24.1, any additional loss
and expense incurred by the Infraco as a consequence of the delay between the
nofification of the Notified Departure and the actfual dafe (not the deemed dafe) that tie
issues a tie Change Order, such additional loss and expense pursuant to Clause 63

(Compensation Event) as If the delay was itself a Compensation Event".
3.7 To unpick some of the terminology here, Base Case Assumptions were defined as:

"The Base Date Design Information, the Base Tram Information, the Pricing

Assumpftions and the Specified Exclusions”.

5.8 The Base Date Design Information was defined as the design as it stood and as it had
been issued to Infraco at 25 November 2007. This date had been chosen to freeze the
design which Infraco could price, due to the fact that the design was evolving all of the
time during the tender phase. The Base Tram Information was really concerned with
CAF, and was not so relevant from a BCUK perspective. The Pricing Assumptions
were the 43 numbered items which |'ve referred to above. In addition, clause 3.3 of
Schedule Part 4 contained 'Specified Exclusions’ being other things which were
specifically excluded from the Contract price (the Construction Works Price), and
included utility diversions (other than a small amount which Infraco had undertaken to
carry out) and ground conditions which could not reasonably have been foreseen from

ground conditions reports available pre-tender.

2.9 Notified Departures were defined as being "where now or af any fime the facts and
circumstances differ in any way from the Base Case Assumpfions save fo the extent
caused by a breach of contract by the Infraco, an Infraco Change or a Change In
Law". So as clause 3.2.1 envisaged, the price was based on a statement of a factual
position (the Base Case Assumptions) which did not reflect the actual facts and
circumstances which the parties knew of. In these circumstances, a Notified Departure

would occur and this was deemed to be a Mandatory tie Change, to be dealt with via
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Clause 80 of the Contract, and requiring tie to issue a tie Change Order (once the cost

and time impact of each Notified Departure had been agreed).

2.10 As can be seen from the above, there are some highly unusual clauses in the Contract
which dealt with BCUK's concerns about many things including the incomplete design
and the incomplete utility works. When | arrived on site, the position in relation to both

of these matters was as follows:

5.11 The position in relation to design

9.12 The design which had been priced, was the design as it stood at 25 November 2007 —
this was the 'Base Date Design Information ('BDDI")" which is referred to above. Any
changes In ‘design principle, shape, form and/or specification’ from this date, would
amount to Notified Departures entitling the consortium to additional time and money

(via the mechanism set out in Clause 80 of the Infraco Contract).

2.13 When | arrived on site, there were many Notified Departures and Infraco Notifications
of tie Change (INTCs’), which were not acknowledged as such by tie. For example, In
relation to design changes which related to changes of 'design principle, shape, form
and/or specification’ tie refused to accept that these were Notified Departures and that
they entitled the Infraco to additional payment. tie's position seemed in the majority of
cases to simply be that all changes were 'design development’ which Infraco were

obliged to carry out in any case.

2.14 These BDDI to “Issued for Construction” (IFC’) changes were brought about due to
the progression of the design from BDDI status to IFC status. The designh had been
progressed In this period by SDS and moved on from a preliminary or “Issued for
Approval” design status to an “IFC” status. In a lot of instances, the I[FC design had
changed considerably from that shown in the BDDI information. Examples of these
iInclude larger diameter and deeper drainage pipes due to the incorporation of third
party requirements necessary for approval; different foundation details following

detailed analysis of actual ground conditions and an increase in number or type of
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lighting columns following CEC Approval etc. These issues are covered in more detail

below in section 10 of my Witness Statement where | discuss design.

2.15 The impact of this was that there were a growing number of disputes at even this early
stage In the project. When | arrived, approximately 350 INTCs had already been
raised. These related to changes across the entire contract site. Of those which
related to design changes, early ones included Carrick Knowe and Gogarburn. |
mention these because they are the first matters which dealt properly with the impact
of design changes which were referred to adjudication. It was tie who referred these
matters to adjudication in an attempt to undermine the position which the Infraco had

adopted, which we believed was in accordance with the Contract.

5.16 These adjudications, which commenced Iin September 2009, dealt directly with
whether changes which had occurred between the Base Date Design Information
(BDDIl) and the Issued for Construction (IFC) information, were properly to be
considered as Notified Departures. tie's position was that the identified changes In
respect of the design at each of these locations (Carrick Knowe and Gogarburn) were
simply the normal evolution of the design which Infraco was obliged to carry out In
order to meet its design obligations in terms of the Employer's Requirements. Whilst
we acknowledged that we were of course obliged to develop and complete the design
and construct the IFC design, that was not the real issue: the issue was whether we
were entitled to additional payment for doing so, given the Pricing Assumptions which

had been agreed and were contained with Schedule Part 4.

2.17 | summarise the result of these two adjudications, and all 12 adjudications which
resulted in a decision, in Appendix 1 to this statement. In summary however, the
adjudicator on these two adjudications determined that a distinction had to be made
between the general obligation to meet the Employer's Requirements and a
commercial agreement that reflects the fact that the detailed design requirement for
that obligation had not been completed at the date of the contract agreement, that is,
that there was a distinction between Infraco's obligation to design the works and the

price that they were to be paid. He also highlighted clause 4.3 of the Infraco Contract
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which stated that "nofhing in this agreement shall prejudice the Infraco’'s right fo claim
additional relief or payment pursuant to Schedule Part 4 pricing’. In other words, the
provisions of Schedule Part 4 took precedence over any other part of the Infraco
Contract, as far as Infraco's entitlement to payment was concerned. He therefore
determined both the Carrick Knowe and Gogarburn disputes in favour of Infraco. This
was the first real test of the Schedule Part 4 Pricing Assumptions and we were very
relieved that it was determined In Infraco's favour, albeit that tie appeared

subsequently not to accept that finding. | cover this in more detail below.

5.18 The status of the MUDFA Works

5.19 As |I've mentioned above, pricing assumption 24 related to the MUDFA Works. In other
words, the price for the contract had been based on the MUDFA Contractor having
"‘completed the diversion of any utilities in accordance with the requirements of the
Programme save for utilities diversions to be carried out by the Infraco pursuant fo the

expenditure of the Provisional Sums notfed in Appendix B...."

9.20 In addition, the Contract also contained Programming Assumptions in Schedule Part
15 b), one of which states “"The programme is based on MUDFA having completed all
works and all utilities being diverted that would conflict with INFRACO operations by
the following dafes” [there then followed a series of dates by which the MUDFA Works
were to have been completed for each of the sections of the Project, being Sections

1A, 1B, 1C, 1D, 2A, 5A, 5B, 5C, 6 and 7A].

2.21 When | joined the Project and was being brought up to speed on progress to that point
In time, it was clear that the MUDFA Works were very far from being complete. This

was having a real effect on progress on all of the works (in particular the on-street
works although large sections of the off street works were also impacted — e.g. Depot,

Airport, South Gyle Access Bridge etc) and there were three main aspects to this:

2.21.1 The physical aspect: we could not physically proceed with our works where

utilities were still in place beneath the ground (in positions that clashed with
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the tram infrastructure), when these were supposed to have been removed

or relocated by tie’s contractor MUDFA before we commenced works.

3.21.2 Our understanding and the position on which the tram infrastructure design
was taken forward was based on the assumption that any utilities within the
area required for the installation of the tram infrastructure (i.e. the tracks,
OLE foundations, ducting and drainage etc.) would be diverted by MUDFA In
advance of our works. This would allow Infraco to have a “clear corridor”
within which to install the tram infrastructure. Our price and programme was
based on this understanding. The “utility free zone” was understood to be
the width required to install the tram infrastructure (trackform, OLEs, ducting,
drainage etc.) to a depth of 1.2m below finished road level. The exception to
this was at the location of tram structures. At structures, the utilities would be
diverted clear of the area required for the structure including its foundations.

Taking this further, it was assumed at the commencement of the project that
the “utility free zone” would be clear of utilities to allow a straight forward

Installation of the tram infrastructure.

2.21.3 The BCUK works Involved initially excavating to a depth of approximately
1.2m below existing ground levels and ensuring the ground conditions at this
level met the design requirements. This meant that on occasion ground
iImprovement works were required. This entailed deeper excavations (a
further 0.3m to 0.6m) and subsequent reinstatement to formation level with
Imported granular materials. The width of the excavation differed between on
and off-street for various reasons Including traffic management
requirements; however, the minimum width would be of the order of 8.0m).
Following this, the ducting and drainage were installed and the initial track
Improvement layer constructed. Once the track improvement layer was In
place, Siemens would place the sleepers, rails and fixings prior to the track
slab works being carried out by BCUK. Following this, the final adjustments

to the rails were carried out by Siemens to allow the coverage layer and road
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pavement tie in works (where applicable) to be carried out by BCUK. The

joint sealant works would then be carried out by Siemens to complete this

element of the works.

2.21.4 |n simple terms, if the utilities were still located within what was supposed to
be the 'utility free zone' we did not have the clear corridor which we needed
In order to perform our works. The MUDFA Works were nowhere near
completed when | arrived on site and in reality, there were few areas where
we had unhindered access to proceed with our works in a sensible and
economically viable way. tie were very keen that we work wherever we
could, even In extremely small sections, In order to be seen to be making
progress, and even where the MUDFA contractor was still present. We
believed that working in extremely small sections was not an economic way
to proceed and further, that it was not in accordance with the Infraco
Contract. In terms of Clause 18.1.2, tie had granted to Infraco "a non-
exclusive licence fo ...enter and remain upon the Permanent Land for the
duration of the Tenm and an exclusive licence fo ...enter and remain upon
the Designated Working Area for the duration of the time required (pursuant
fo Schedule Part 15 (Programme)) for completion of the Infraco Works to be
executed on such Designated Working Area...”. This meant that we were
entitled to exclusive access, with no other contractors present, to the key
areas of the site where we planned to carry out works, during the periods
noted in our construction programme (which was included within Schedule
Part 15). The interpretation of this clause of the Infraco Contract became a
real bone of contention between us iIn relation to an adjudication which
subsequently took place (the MUDFA adjudication which | deal with In

further detail below).

5.21.5 Despite having this right to exclusive access, and despite the assumption
that all MUDFA Works would have been completed by the time we were due

to commence our civil works on site, Infraco had tried to be accommodating
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and to work around the MUDFA Contractor (Carillion) who was very much
still on site. One such area where this occurred was at Leith Walk. As | was
arriving on the Project, it was explained to me that in relation to Leith Walk,
we had tried to proceed with our works at tie's insistence despite the fact that
the MUDFA Contractor was still present and performing its works. It was
very inefficient to work around other contractors and large areas of the site
were effectively sterilised while utilities were diverted which would allow us to
proceed. Working in very small areas of the site at any one time Is very
iInefficient. There is very little working space and hence resources tend to be
used Iin a disruptive and inefficient manner. My predecessor as Project
Director (Colin Brady) had written to tie in relation to these particular works
on Leith Walk. Ultimately this didn't work and tie instructed us on 6 March
2009 to cease work on Leith Walk in order to mitigate overall delay to the
Project. We were told to concentrate efforts elsewhere and that in the
meantime, we would be reimbursed our actual costs for the works carried

out on Leith Walk at that time (to take account of the disruption).

5.21.6 The design aspect: In various areas, the design could either not be
completed or constructed due to the Incomplete MUDFA works. For
example, at the location of South Gyle Access Bridge, tie had not diverted
an existing sewer. The IFC desigh was issued on 23 May 2008 and the
design highlighted a clash with an existing sewer. Infraco had planned to
commence works in June 2008. This clash was raised to tie by Infraco. tie
stated that the sewer was to have been diverted under MUDFA. However,
this was not carried out as according to tie, the traffic management would
not work. We were informed unofficially that the actual reason was that the
tie team responsible for the MUDFA Works wanted to avoid the additional
spend within their "budget” and wanted to pass the problem to the tie team
dealing with the Infraco Contract to deal with. tie did not then issue a Design
Change Order to amend the infrastructure design (as it should have done)

and so no tangible Infraco works could proceed at this location. We attended
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numerous meetings with tie at various levels in an attempt to resolve the
Issue. Each proposed solution put forward by Infraco (e.g. a review of traffic
management proposal for diversion of the sewer, revised infrastructure
design options etc.) was rejected by tie. The sewer was finally diverted by tie
in late 2010. Following Mediation in March 2011, the IFC design was

subsequently constructed by Infraco.

5.21.7 We were aware that tie had failed to relocate or remove all of the utilities
from the “utility free zone”. In some instances, tie had merely relocated
utilities within the proposed “utility free zone” leaving future issues that would
require to be resolved In order to construct the tram infrastructure works. |
should note that this information was observed on site by our site teams.
This was not advised to Infraco by tie as we would have expected. There
was a requirement for tie to provide the MUDFA as-builts to Infraco under
the Construction (Design and Management) Regulations. We subsequently
requested the MUDFA as-builts from tie. When these were not issued by tie,
we formally requested the as-builts in August 2009. These were necessary
first and foremost, from a health and safety perspective to ensure that our
site teams were Iinformed as to likely utility positions prior to any digging
works commencing. Secondly, they were required to allow Infraco and SDS
to check for clashes between the tram infrastructure and utilities and attempt
to mitigate issues (costs and delay) due to further conflicts by identifying
these prior to commencing works. tie responded in March 2010 (some seven
months later) and provided only a small percentage of as-builts with limited

and inaccurate information contained therein.

5.21.8 The contractual aspect. The final reason why we could not commence
works when Notified Departures arose as a result of the ongoing presence of
utilities, was because of the way in which the Infraco Contract was intended
to operate. All Notified Departures were to be dealt with through the tie

Change mechanism which was contained at Clause 80 of the Contract.
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Having notified of a tie Change via an INTC or having received a tie Notice
of Change ('TNC'), Infraco were obliged to submit an Estimate outlining the
cost and time implications of the Notified Departure. Clause 80.13 clearly
states that, except in the situation where an Estimate had been referred to
the Dispute Resolution Procedure for determination, 'the Infraco shall not
commence work in respect of a tie Change until instructed through receipt of
a tie Change Order unless otherwise directed by tie”. Accordingly, until there
was an agreement in relation to the cost and time implications of a particular
Notified Departure and a tie Change Order was Iissued to reflect that
agreement, we were not permitted to proceed and this compounded the
delay suffered in relation to both the design changes that I've discussed

above, and the delays caused by MUDFA.

9.22 The meaning of Clause 80.13 and the operation of the tie Change procedure, became
a major bone of contention between us and tie and remained a significant issue until
Infraco’s interpretation of this clause was found to be correct at adjudication (the
adjudication before Lord Dervaird in relation to the Murrayfield Underpass) in August

2010. Nevertheless tie did not acknowledge the decision up to the Mediation in March

2011.

9.23 The Issues associated with incomplete design and incomplete MUDFA Works were
exemplified by two issues which were ongoing when | joined the Project in March

2009. These issues were (i) the Depot; and (ii) the Princes Street Works.

67232357 .1\If2 21

TRI00000118_0023



6. THE DEPOT AT GOGARBURN

6.1 One of the questions that the ETI posed in their letter to Pinsent Masons of 18 June
2015 concerned whether there was a delay in mobilising the workforce at the start of
the Project in May 2008. | was never made aware of such an allegation during my time
on the Project and the only thing | can think of is that this may relate to when we could

have started work at the Depot.

6.2 The depot at Gogarburn where the trams were to be housed, was one of the first items
scheduled for completion in April 2010. As at March 2009, this aspect of the Project
had been seriously delayed as a result of both delays to the MUDFA Works and

changes to the design of the depot.

6.3 A large water main ran through the location of the depot. It had not been moved in
advance of the commencement of our works in this location, despite the contractual

assumption that it should no longer have been there.

6.4 Schedule Part 4, Pricing Assumption 21 states: (ii) the depot excavation will be
handed over to Infraco pumped dry with a firm sound formafion’. This Is one of the

Pricing Assumptions which | discuss above. tie issued a letter dated 12 December
2008 that stated access had been available to Infraco since 14 May 2008 (the date the
Contract was signed). This was not correct because in February 2009, tie was still
occupying the site at the west end of the Depot Area, attempting to divert the large
water main but at the same time insisting we should commence our works. This issue

resulted in an 11 month delay to the Project.

6.5 In addition, the Depot design had significantly changed since BDDI stage, due to the
desigh being incomplete at this stage. There were design changes required due to
third party requirements being received after 25 November 2007. For example,
Scottish Water requirements resulted in changes to the external drainage design. |

discuss the Development Workshop process in further detail below.
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6.6 The works at the Depot were further impacted by tie not agreeing Notified Departures.
Furthermore, tie had to come back to site to carry out remedial works to utility

diversions as the initial works as installed by MUDFA (under tie’s management) were

not accepted by Scottish Water.
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[# THE PRINCES STREET WORKS MARCH 2009 TO NOVEMBER 2009

7.1 The original programme which had been included in the Infraco Contract, showed that
the works to lay the tram tracks on Princes Street, were to be carried out between
January and August 2009. This time period was chosen because it was period
between the winter festivals and the Festival in August. The programme duration for
Princes Street assumed that all MUDFA works had been completed by this date and
did not have any allowance therein for utility diversions or impacts to the construction

work due to utility conflicts.

(.2 The Contract Programme had slipped at the point the Contract was signed. That was
because Infraco had based its price on the Design Programme, version 26. However,
by the time of contract execution, the design programme was at version 31. Infraco
was already entitled to an extension of time of almost two months at the point of
sighing the Contract - again Schedule Part 4 provided Infraco with this right (Pricing

Assumption 4).

7.3 tie initially disputed Infraco's entitlement to an extension of time which was a typical
example of the way Iin which they approached the Contract. An extension of time
would be a 'bad news' story and so their initial position had been that we could
mitigate to mean that there was no delay. By the time | joined the Project, they had
conceded this point however (I believe an award of an extension of time of slightly

over 7/ weeks was made in December 2008).

7.4 Although the Programme slipped, the dates for Princes Street were maintained due to
the importance of carrying out these works at a time that would be least disruptive for

the city.

1.9 However, by the time that the start of these works was approaching, it was clear that
the MUDFA Works were not and would not be completed on time Iin advance of our

works.
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7.6

7./

There were also ground condition issues at Princes Street due mainly to the poor
condition of existing utilities (i.e. leaking water mains). This resulted in some sections
with poor ground conditions requiring deeper excavations and extensive ground
Improvement works prior to installation of the tram infrastructure (a tie risk). This also
had an impact on Programme as well as cost. There were also other Notified
Departures which related to changes, the impact of which had not been agreed, and
some elements of the design which affected Princes Street had not yet reached IFC
stage or had reached IFC stage, however, the change from the design on which we
had priced hadn’t been agreed with tie. Although | wasn't involved in it, | understood
that the continued presence of the utilities on Princes Street and these design
changes, had led to Infraco raising INTCs which tie refused to accept. As noted

above, at this time tie's approach was not to acknowledge how the Contract operated

at all as regards Notified Departures.

In addition, tie refused to accept that the Notified Departure mechanism, and clause
80.13 of the Contract, meant that until tie had issued a tie Change Order in respect of
the Notified Departure (reflecting the time and cost implications of the Notified
Departure), Infraco was prevented from commencing work in respect of that change.
The point about Princes Street was that we were going to have to commence works
when the MUDFA contractor was still present. We were going to have to work around
each other and carry out the works in much smaller sections, when in fact we were
entitled to exclusive access to Princes Street. It is clear to see that this was going to
be much more difficult and also that it would delay the period available to us to carry
out those works. tie continued to refuse to accept the Estimate reflecting that situation.
tie was also refusing to agree the value of the Notified Departures which related to
BDDI to IFC design changes. Our concern was that if we proceeded to carry out all of
these works, without agreement on the quantification of the impact of these changes,
we would very quickly end up in a very bad situation financially. We were not obliged
or permitted to start these works until the value of these Notified Departures had been
agreed (with reference to clause 80.13). At this point, tie used the media to state that

BCUK was refusing to proceed with the works because we had demanded £80 million
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from tie before we would start. This was not true. In reality, BCUK was only doing what
it was contractually required to do. This was one of the first major examples of tie

using the media against BCUK in a very public way (dealt with in more detail below).

7.8 However, shortly after | joined the Project, we attended a meeting with tie to see if we
could find a way through the impasse. By this point in time, Princes Street had been
closed but no work was progressing and this was attracting a huge amount of media
attention. We had a meeting with tie, at which Siemens and CAF were also
represented and at which the senior members of tie were presented. We also had
Pinsent Masons In attendance to assist with drafting iIf we reached any agreement.
This meeting went on until after 10pm at night but we managed to reach agreement.
We signed the first version of what became known as the Princes Street Supplemental
Agreement (PSSA" on 20 March 2009. The first version of this document referred to
works having to commence on Monday 23 March 2009 which we achieved. This first
version of the PSSA also only dealt with the work required in the first week thereatfter.
There were various subsequent iterations of this document to deal with comments
from others, including | believe Siemens and CAF, and some Appendices etc had to
be added. The final version was signed on 29 May 2009 (albeit the works had actually
commenced on 23 March). | had only been in my post for three weeks when we had
the first negotiation which led to this agreement being struck. It was part of my remit
and my intention on arriving on the Project, that we would find a way through the

difficulties which had arisen. This was a good first step.

7.9 In terms of the PSSA, Infraco were entitled to be paid on a Demonstrable Cost basis
for the works to be carried out on Princes Street. What that meant was that we would
be paid for all of the work carried out by our subcontractors (BCUK's subcontractors
for the Princes Street Works were Crummock and MacKenzie Construction) on the
basis of actual time spent carrying out the work, at rates which were agreed and were

set out in the PSSA.

7.10 This was a workable agreement which would allow works to proceed, even though we

didn't have agreement with tie on the consequences of the Notified Departures which
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affected every element of these Works (being the ongoing presence of the MUDFA

Contractor and the fact that the MUDFA Works were far from complete, as well as

BDDI to IFC designh changes and the other ground condition issues).

711 Although the Programme which was submitted with the PSSA showed works
commencing on 23 March 2009 and going all the way through to March 2010 without
a break for either the Festival or Christmas, tie and it's stakeholders made it clear
early on at the project management panel meetings (meetings of the Parties’ senior
management the purpose of which was to address issues impacting the delivery of the
project as a whole, not just the Princes Street Works) that Princes Street would need
to re-open to traffic on 29 November 2009. We were therefore instructed to use
whatever resources we needed In order to make this happen, including working twenty
four hours a day, seven days a week. This is what we ended up doing towards the end
of that period. Even then, works were not fully complete in November 2009 and so we

had to return in January 2010 to complete the Princes Street Works and to carry out

certain remedial works.

712 It iIs worth noting how difficult the Princes Street works were to perform. Areas of
Princes Street, particularly The Mound junction were not made available to Infraco at
the outset of the works as the MUDFA works were incomplete. This section when

eventually handed over to Infraco still had incomplete MUDFA utility works and was

subject to considerable disruption during our works as outlined below.

713 It proved very difficult to assess the incomplete MUDFA works as tie were not
particularly open when advising of outstanding works, unresolved issues or reviewing
programmed MUDFA works or completed MUDFA works. At the commencement of

the Infraco works on Princes Street, it was clear that there were considerable MUDFA

works still wholly incomplete. Examples include:

7.13.1  Scottish Power infrastructure transverse crossings were not at the correct

height to accommodate the track slab at various locations (e.g. Frederick St,

Castle St, South St David St).

67232357.1\If2 27

TRI00000118_0029



7.13.2 BT Infrastructure transverse crossings were not at the correct height to
accommodate the track slab at various locations with major works not
completed at The Mound. In addition there were other longitudinal locations
Impacting the construction of the carriageway works (e.g. South St David St

to Waverley Bridge Junction).

7.13.3 Scottish Gas Networks Infrastructure works were not completed at various

locations with major works not completed at The Mound impacting track slab

construction.

7.13.4  Scottish Water Infrastructure works were not completed at various locations
with major works not completed at The Mound and other longitudinal
locations impacting track and carriageway construction works (e.g. South St

David St to Waverley Bridge Junction and a water main running the length of

Princes St).

7.14 The ongoing MUDFA Issues also impacted the infrastructure design and hence the
Infrastructure construction works. As an example, during the works, once Infraco
obtained access to the area of Princes Street at the junction with The Mound (late
handover due to delayed MUDFA works), the Crawley Tunnel was uncovered. This
was an existing tunnel with a live water main running through it and it clashed with the
tram infrastructure. Whilst everyone was aware of the tunnel prior to the works, the
exact dimensions, depth etc. were unknown. It was not until Infraco (BCUK)
uncovered the tunnel that we could see that there was a clash with the tram
Infrastructure. This proved to be a major issue requiring identification and redesign to
come up with a design solution which could be approved by Scottish Water. This
element was overlooked by the MUDFA work scope. It relied on Infraco to develop
options, design and implement the preferred solution to which Scottish Water
subsequently agreed. From a site perspective, Infraco seemed to be caught up In
outstanding MUDFA/Scottish Water issues which complicated and protracted the
design and construction process. Indeed this element of the Princes St works was the

last to be completed.
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715 | cannot answer why during the MUDFA works, a survey of the tunnel was not
undertaken and those details then not provided to the designer so that the clash with
the infrastructure design could have been resolved prior to commencement of the

Infraco works on site. This issue resulted in further delay (and cost) to the programme.

7.16 Despite carrying out the Princes Street works In these difficult circumstances, tie
subsequently refused to honour the PSSA agreement. They refused to pay us monies
which we were entitled to in respect of the Princes Street works, that totalled in excess
of £2 million. This matter had been referred to adjudication at the point at which we
went to mediation in March 2011 (I discuss the mediation in more detail below). This
seemed typical of tie to find reasons not to pay us what we were contractually entitled
to, even where they had previously reached a written agreement with us. The reasons
they relied upon for not paying us in full for the Princes Street works included
arguments w