From: John Ramsay
Rail Delivery,
Transport Scotland
July 09

Minister for Transport, Infrastructure and Climate Change

EDINBURGH TRAMS: Update on current status and progress with contract
dispute negotiations.

Purpose
1. To advise you, of the current situation regarding the Edinburgh Tram Project.
Timing

2. Immediate.

Background:

3. Ministers will recall from previous briefings that Tie has been engaged in
sustained intensive negotiations with BSC consortium (most notably the “civils”
contractor Bilfinger Berger) over the slippage on the Tram construction programme
to both mitigate delays and base cost increases.

Issue:

4, At their meeting on 8 May last with Richard Jeffrey (the newly appointed Chief
Executive of Tie) Ministers were advised that these issues had been at the heart of
the very public contractual dispute in late February / early March when Bilfinger had
refused to begin contract work on Princes Street unless their claim for further costs
(in addition to the agreed contract sums) was accepted. Although this dispute was
settled within the terms of the existing contract, continuing progress across the city
was patchy, working relationships with the Bilfinger was uncertain and negotiations
were proving to be difficult. Ministers were advised by Richard Jeffrey that he
considered the project could no longer be delivered for £512m and nor would it be
opened in summer 2011 as had been previously announced: It would require the
summer months to fully understand these issues and reach a full commercial
settlement with their contractors. Only then could he provide ministers with greater
certainty on both cost and time. He also advised that it was the intention to return to
full Council on 20 August for their approval to any agreement, given that it would
require increased project cost and delayed opening.

5. Since then, although attitudes and working relationships with the BSC
consortium, particularly Bilfinger Berger, has generally improved and work at some
key sites, notably Princes Street is progressing well, negotiations towards a
comprehensive agreement on the key issues has been less successful and BSC
continue to resist the key arguments presented so far by Ttie which essentially have
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been focussed on mitigating the accumulated slippage and cost increases resulting
from differences in programme timescales and serious contractual disagreements
(on works pricing and additional costs)

Way Forward:

6. Given that the consortium has resisted all negotiations attempted so far and
has re-iterated their demand for an additional overall sum of up to £100m to settle all
these issues, the recent Tram Project Board on 8 July, agreed that this level of
additional demand was both unacceptable and unaffordable. They agreed that of the
strategies available, they should now abandon their previous attempts to persuade
BSC through intensive negotiations coupled with mediation, to now pursue an
agreement based on formal contract dispute procedures. This would also be coupled
with other formal contract mechanisms i.e. audits etc to increase overall certainty.

7. At present Transport Scotland appreciate that there is considerable
uncertainty of the potential impact that this approach will have on the project. It is
known for instance that there is a gap of some 5 -7 months on key milestone
completion dates in the respective mitigation programmes; Tie having identified the
spring to summer of 2012 for opening and BSC, summer to autumn. It is also worth
noting that Bilfinger have quoted a 2013 completion date if a commercial agreement
is not forthcoming.

8. CEC / Tie had previously advised Transport Scotland that their expectations
of the impact of the current slippage and their recovery programme would result in
an increase on the current publicly quoted cost of £512m to a range between £528m
to £546m. It has been clear to Transport Scotland for some time now that the lower
limit of this range being sustained by CEC and Tie at £533m overall is not attainable
and this is more apparent to all, now that negotiations with BSC have failed to reach
an equitable commercial outcome. Currently however, it is proving difficult for Tie to
advise Transport Scotland of what impact this might have on overall costs
particularly given BSC’s sustained claim for an additional £100m..

9. Tie have been tasked with the development of the new strategy (see above)
together with an analysis of overall cost increases and key area sensitivities (to avoid
further adverse contractor reactions viz the Princes Street dispute). This will be fully
considered by the next Tram Board on 29 July following which a report will be made
to full Council on 20 August.

10.  Transport Scotland is closely monitoring developments and being kept fully
appraised and will provide further advice to ministers once CEC and Tie have
confirmed the detail of their intended course of action. Both have been advised that It
is important that Ministers are informed of key decisions before the papers for full
Council on 20 August have been circulated. Meantime key representatives of the
main parties in the Council have also been kept advised (in general terms) about
developments and the unwillingness of the contractors to negotiate a mutual
agreement.
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Gogar Station:

11.  While any continuing dispute with Tie’s contractors may have an impact on
the planned works which Transport Scotland have indicated at the Gogar Tram
Depot, Transport Scotland continues to work closely with CEC and Tie to progress
current development and design requirements.

Recommendations:
12. Ministers are invited to note that;

¢ Over the course of the last few months, Tie’s strategy based on intensive
negotiations and mediation has not proved successful and that BSC are
sustaining their demand for a cost plus settlement or an additional sum — up to
£100m;

¢ CEC are now considering a strategy based on formal dispute resolution
procedures to maintain pressure on BSC to reach mutual agreement on
programme and costs within the terms of the existing contract.

¢ That Tie is currently working-up this approach together with amended cost and
time impact assessment and that this will be fully considered at the next Tram
Project Board on 29 July.

¢ Transport Scotland is continuing to closely monitor progress and developments
and will advise Ministers, as soon as possible of key developments before the
full meeting of Edinburgh City Council on 20 August.

John Ramsay
Rail Delivery, Transport Scotland

Mobile
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