
I 
rl 

INFRACO DRAFT 2 11/3/11 

EDINBURGH TRAMS PROJECT 

HEADS OF TERMS FOLLOWING MEDIATION - MARCH 2011 

AGREED BY 

CITY OF EDINBURGH COUNCIL 

TIE LIMITED 

BILFINGER BERGER CIVIL UK LIMITED, SIEMENS PLC AND CONSTRUCCIONES Y 
AUXILIAR DE FERRCOCARRILES SA 

("the Parties") 

1. PREAMBLE 

t.1 The parties have participated in a mediation with Mr Michael Shane, Mediator, on 8-11 
March 2011, in or~er to resolve disputes and differences arising from the Edinburgh 
Tram Project. The parties have reached agreement on certain matters which are 
recorded in this document. 

~ .2 The agFeement reflects ceftaifl-aSl'leet~f!ffa~roi:iesal, Feferred to as the--PfejeGt 
Fheeni)c Proposal. References lo !he Projeot Phoenix Pro§ffiffime are references to 
#le-€1acument as defined in the Project Pl10enilc Proposal and as _amended in 
a660fGaf!C--e--wi!Mlle---p-FiAC--iplee--set--0ut-i»-these-+lBafl&.ef..:f-efffi&.-

HLL_ These Heads of Terms are non-binding and subject lo Contract. 

2. DEFINITIONS 

2.1 Unless otherwise specified capitalised terms referred to herein have the meaning 
given in the lnfraco Contract. 

3. GENERAL 

3.1 

3.2 

4. 

-4.1 th~~fH-iilaf.y-aoG1,1menls) shall Be-tlevateG4offi4ie ,;,;.;,,·_,,;'c;,::,i"i::c,,·::.", 
· . The parties will agree changes to their 

ractices on or before 7th A ril 2011. 

~-1 CEC sl'lal ey-----a-professiefl0l---P-roje€t-Marui§ellleffi-i3rac!iee--te-adm in isle r the 
lnfrooo Contract (mid any other ancillary documents) on their 13ohalf and shall perfofffl 
#te function of tl1e "lie Representati'l-0" under the lnfrooo Contract. 

I 20\23883414.1\FJM2Dl23883411.11FJM2Q\23882528.11.~ 1 __ ----- ----------. ,. ______ _ 

VVED00000594_0001 



{ 
\ 

5. SCOPE 

5.1 fnfraco shall not be required to carry out tRe-further lnfraco Works related to the 
section St Andrew Square to Newhaven (ch 121,000 to 100,000) except as provided 
for below. · 

5.2 The lnfraco shall complete the integrated Design from Airport to Newhaven (Phase 
1A), ood the EnabliAg-Werl{S, both as iaentified in PFGjeet-Pfle~.ai,esah 

5.3 The lnfraco will supply to CEC materials and equipment in relation lo Systems and 
Trackwork in relation to the section St Andrew Square to Newhaven. 

5.4 The remaffiifl§--lnfraco Works from Haymarket to St Andrew Square {ch 200,000 to 
121,000) shall be defined as the On-Street Works a·nd shall be agreed between the 
parties. GEG-!i§...shalf lake the risk relating to all utility diversion works required lo 
complete the On-Street Works. 

5.5 The remaining lnfraco Works from the Airport to Haymarket (ch 712,579.5 to 200,000) 
shall be defined as the Off-Street Works including the Enabling Works at Section 1A 
(Lindsay Road Retaining Wall. Lindsay Road lowering and the civil works at Tower 
Place Bridge including rail installation). 

5.6 The works at the Tram Depot (including depot access), mini-test track (to be defined 
by agreement), Haymarket Yards, Princes Street Remedial Works (to be agreed) and 
any other works agreed by the parties shall be defined as the Prioritised Works and 
form part of the Off-Street Works. 

5.7 The Projeol Phoeni)( Proposal wiW apply to 11:le carrying. out o~ 
except to the eicfont it is inconsistent v,tj!h any pFOvision herein. 

5.8 lrifmco shall continue to warrant that the technical Design meets !Re employer's 
Reqwemerits. 

Mil_ The Employer's Requirements shall be amended. to reflect the revised scope. 

6. .PRICE 

6.1 The Construction Works Price including SDS Price shall be adjusted to the total sum 
of THREE HUNDRED AND SIXTY TWO MILLION FIVE HUNDRED THOUSAND 
POUNDS (£~62,500,000.00) and shall relate only to the Off-Street Works. The 
price for the On-Street Works shall be dealt with in accordance with clause 6.3. · 

=6.=2 __ .An additional price and any programme changes will be agreed fef-.the Project 

6.2 

. Pheonix Proposal-in respect of {§}_the carrying out of the Edinburgh Gateway 
Interchange Enabling Works and (b) dealing with any occurrence of Fossils. ort·· 
Antiquities and added to the Construction Works Price. . . . ·.·· 
.... · ··. ·:; . 

. 6.3 The .Coristruolion VVorks Price and the Projeot PhoeniK Pr.ogramme do flat include-fu!: 
#le-ffi:.oltlSioos-ldemifiea-itl-fue-Pfejeot-PllOOOO(--PfGposal.-

&4~ The On-Street Works will be paid for on a Target Cost basis. A Target Cost of £39 
million is proposed. The mechanism for calculating and amending the Target Cost will 
be agreed. 
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7. 

7.1 

7.2 .. 

7.3 . 

8. 

8.1 

8.2 

8.3 

8.4 

8.5 

18.6. 

FutHl'C pa-;meRts sllal! be rnaae-ifl..aeeerElance wm, the Project Phoenix Proposal and 
m-eccordance wilh aweea-,A revised, simplified milestone payment schedule shall be 
agreed~ 

FUNDING 

the parties acknowledge ·that CEC will require additional funding for works beyond the 
Prioritised Works. CEC shall use best-reasonable endeavours to obtain such 
additional funding. · 

'/}·.:,:i•il//c '.-.:-·1_,!,,,· 
11':.. •• x ... L ·;:-;'\t,L<: 

': ::,._ \·::i:~~-:t;';~\:~'.~.~~>-:/~?-

Heads of Terms, the Jnfraco · Contract shall automatically terminate at 5pm on JL}~~P~":\{ Formatted: Highlight }' 

Upon automatic termination, the parties shall hal/e no rights or obligations in respect 
of future ·performance save as provided for in clause 94.6 of the lnfr'aco Contract. 
CEC/tie will make payment to lnfraco of the sum ol £**" (tobe agreed by t May 2011} 
which shall include a payment in respect of all materials (whether delivered cir not) to 
date by lnfraco. All 8.onds and Guarantees procured or provided by lnfraco and its 
parent companies shall be returned. 

TIME 

. The Sectional Completion Dales shall be amended as follows: 

8.1.1 Section A 

::: ::::: ===~:::::::::::::::::::::::.::.::::·::::::::::::41&~:§itf ~,~~:'::·;':: '..'··· ·1 
8.1.4 Seciion D 

The· definition of each Section will be amended lo remove any condrtions associated ' 
_with the Tram supply. · 

There shall be a single commissioning dale for the route froni Airport to St Andrew's 
Square. 

The Project Pho~Programme shall be amended to retie.ct these Heads of Terms. 

lnfraco shall commence the Prioritised Works on or before 1 May 2011 subject to (a) 
all approvals having been given by CEC and other Third Parties (b) tl=ie parties hav!Ft!'} 
~d the lnfrace Contract (anEI 'other ancillary docum.enls) to rofleel-11,ese Heads 
of Termstle having issued a Change Order to proceed with the Prioritised Works ·on 
the agreed basis and {c) payment in full of lhe outstanding sums due In respect of 
PreHminaries {as set oul above). lnfraco shall not carry·out ariy works other than the 
Prioritised Works prior to Funding Deadline referred to above. 

G€G-tie shall procure that all permits and access are given tlmeous!y to permit lnfraco 
to work in accordance with the agreed amended Projeal Phoenix-nProgramme. 

J 

,-..:;:,J'.~ Formatted: English (U.S.) 

?:\(; Formatted: English (U.S.) 

I ~-~MM '~'~"""' 

1-g~M-,.... .... ...... .. ----- ····· ltl~f~fi~f~t~~t~t~i'.~~~u 
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9. 

·;f i!_{ ··· ... \':,: ;'f::::(}j{t)i:'::} 

C~USE 80, ClAUSE 65 AND SCHEDULE PART 4 j\i}~;~;:J1'.i~if f l:ih1 .. ·i· •. 
Jhe Parties shall agree amendments to Clause 65, Clause 80 and Schedule Part 4. _;:w~f;{{ Formatte~: Not Highlight 9.1 

9.2 

10. 

10.1 

10.2 

10.3 

Sched1:Jle Part 4 shall not apply to the On Street 1/Vorl(s save in rospeot of Specified 
~ions 3.3 (a), b) and(~. 3.3.1 and Pr-icifl§--Ass1c1mptie-ns--6, @, 7, 8, 9, 11, 15, 17, 
22, 23, 24 (ameREled), 29 (amen~d), 30, 31, 32 (amended), 33, 34, 37, 38, 39, 40, 
42, 43 and Clause 3.6 (amended)! Appef:ldiJE I (Network Rail Immunisations). 

CAF 

Liquidated and ascertained damages in respect of the delivery and commissioning of 
trams shall be removed from the lnfraco Contract. 

The lnfraco Contract and ancillary documents shall be amended to remove all rights 
and obligations relating to tl)o· supply and maintenance of !rams. Interfaces between 
BBS, tieCeG and CAF in- relation to completion, deflvery, commissioning and 
integration of the. Trams shall be agreed . 

.. -+<J0<+,.,..4--.C~/,..;',f,._,.s ... hall--be-Feff!OVed as a party to ti'le lnfraco Contract and shall cease to be-a 
membet-efiRe lnfraco consortium . 

. +oH}+c.5a-c .. ~-G-i=EnC.HITFaflSrwrt-Seat1a~l--aooe¢-aflel-t,~ an 27 trams Uflder the .TSA 
aRd will not be en!i!led to reject any of ti'lem. This shall be wit!wut f)Fejlldice to CAF's 
ebligations lo flFOVide ti=ams sertified-ey-#,e-+FaFA Inspector in accordanee-\',tjtll TSA 
aR€1-any right thakflay-Eoost--1:ffider the TSA to rejeet-trams4hak!G-Aekeffiply-wi#Hhe· 

11. 

. ll.l 

11.2 

Employer's Requirements under the TSA. 

DESIGN AND APPROVALS 

CEC shall procure that CEC Roads Department shall meet .with lnfraco ani;I its 
designers in order to ;'lgree and resolve all outstanding, Technical lnformatives and 

. critical issues with the design within 1 month of !he dale of execution of the Heads of
r erms. 

CEC shall procure !hat CEC Planning Department shall notify lnfraco of all 
outstanding issues. which preclude discharge of Planning lnformalivos within 3 weeks 
of the date of execution of the Heads ofTenns. 

•::,:: ,•, :._, 
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11.5 

12. 

1. 12.l 

/ 12.2 \ 

13. 

13.1 

13.2 

14. 

14.1 

14.2 

( 

~,:,;:::'.:;}~Jil1·.·H~~~ma}r)§fiXJifi 
SLes1gn} 

Any remaining unresolved issues shall be dealt wl!h at a meeting of senior 
representative.!l from CEc·and lnfraco on 7 April 2011. 

The parties shall work together to ensure that the statutory approvals for Design of the 
On-Street Works are obtained sllall-i3e-awro\letl-before 1 September 2011. 

EXISTING REMEDIABLE TERMINATION NOTICES AND UNDERPERFORMANCE 
WARNING NOTICES 

· Tie/CEC agrees that it will not terminate the lnfraco Contract on the basis of any 
Remediable Termination Notices and/or Underperformance Warning Notices servec;I 
prior to the date of execµtion of these Heads of Terms unless parties agree 
amendments to the lnfraco Contract in accordance with clause 3.2 before 1 May 
2Ql.Land suoh notiees sRall-i3&WitMrawA. 

Tle/CEC agree it shall not seek to recover liquidated ·and. ascertained damages in 
respect cif any delay in achieving the Planned Sectional Completion Dates in the 
1.nfraco Contract as unamended. 

COMMUNICATION 

There will be a substantive cuJ!ural shift in the behaviour of all p·arties 
interaction, co-location and empowerment. 

A Joint Communications Protocol will be established wilh immediate effect to cover all 
external communications by the Parties in respect of the Edinburgh Tram Project. 

OTHERS 

Each of the lnfraco Members will be entitled lo enter into ·its own Key Subcontracts. 
There will be no requirement for all the lnfraco Members to be a party to the Key 
Subcontracts. No restriction shall be placed on the management of Key Sub
contractors and the replacement of them. · 

GEC sl:lall iriaemnify lnfraoo (inol1;1€1ing GAF) in respect of any eos!s· and mcrenses 
arising 01;1t of or in oonneo!ion with any pF001c1mment challenge or o!Rer shall~ 
#te-valieity-Gf--these--Heads of Terms OF-arty-agreement en!er-ea-inte-ay-tl'l~afties-to 
il'flplemeRt !Rase-Heads of Terms.Within 14 days of agreement of the Heads of Terms. 
the paries shall agree a variation to the lnfraco Contract lo add a new Compensation 
Event in respect of any procurement challenge or other challenge lo the validity of !he 
Heads of Terms of any subsequent agreement- entered into by the parties to 
implement these Heads of Terms. · 
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