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The Edm burgh Tram Inquiry
Witness Statement of Martin Foerder

. My full name is- Martin Hemz Foerder. | am aged 54 ‘my date of blt‘th being
| _ My contact details are known to the, Inquiry. | have pre\nously
' prowded a statement dated 10 December 2015 to the Inquiry and this
' s_ta_tement should be read in conjunction with that statement.

My-current cecupation is Member of Management Glfobal Projects, and | am
_employed by_lmplenia'Censt'ruc’ti‘on GmbH. My role in the Edih‘burgh Trams -~
a .F’roject (“ETP") was Project Director, employed with. Bilfi nger Construction UK
| '("BCUK”) between 1 March 2008 and 31 May 2014, My main duties and .
- responsib lities. concerned the overal management of the work that BCUK

*were involved in with the Project.

Statemient:
Introduction

“Experience

1, Priorto March 2(3'15._ | was employed by B'i'lﬁnger'fof almost 28 years:
« Istarted with Bilfinger in 1987 in the Head Office in Wiesbaden.
. From 1992 until 1997 | Was Site Manager for the Metro Pro;ect Chungho Line

| in Talpei Taiwan.

& n 1997 | was transferred asa Slte Managerloensirectlon Manager tothe

Metro Project Ghalaem in Bangkok, Thailand and became the Project Director
in 2000, | suceessfully comp eted this Project whieh was handed over and
'fwent into operat:on in 2004, '
o From 2005 until February 2009 | was the responsible Project Director for
' Malma City Tuninel in Sweden,
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2, The chaflenges constructing an underground metro are similar to those
constructing an over-ground rail network. The former is even more complex, -
due to it being underground. In both cases, it ls‘necessary to deal wi.th-thé
stakeholders around the construction site, and there are public utilities which
must be altered within the construction area. S

Joining Project

3. I was requested by my superior in December 2008 to take over the P'r_ojeét
Director role in Edinburgh, due to the contractual and commercial difficulties
the Project was facing. li was felt that addlhona! resourcas were required to .

help address some of these i issues.

4, Colin Brady, who had previously been the Praoject Director, re'in_ained as my
deputy and Technical Manager. | was also supported by a. Contract Manager, '
Kevin Russell and a Commercial Manager, David Gough. We hada Iarge '
team of addltlonai commercial and technical support ' '

5. In late January 2009, 1 visited Edinburgh fgrthreé-days-.to get a briefing about

the Project by Colin Brady and Richard Walker, at that time the incumbent
Managing Director of BCUK. | was then on holiday for the month of Feliruary
2009. | was, in general terms, aware about the contractual difficulties which
had atisen — but not the'specifics.

6. .| wés told that BCUK were in a cohsartiun with Siemens 'plc'(“"Siemens")' and
Construcctiones Y Auxiliar de Ferrocarriles S, A (“CAF"} to build the Edlnburgh
. fram hetwork. BCUK would carry out the civif engineering works. Siemens ¢

. ‘were the syst_em _.l:i_eSIgners and 'system providers. CAF were building and |

 providing the trams. Collectively we were known as Infraco. The original
consortium and tendering patty had been BCUK and Siemens (‘BBS”). At -thé o
request of our client, Transport Initiatives Edinburgh (‘'TIE"), CAF had been.
novated to the consortium. ("BSC") at the same time as the’ Infraco Contract

_ (CE000036952) was signed on 14 May 2008 ("the Infraco Contract“) '
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7. formally joined the Praject in March 2009. As Project Direstor, { managed the
whols Project on behalf of my Company. Colin remained as my'depu{y, with
the new title of Technical Manager. Due to the number of commercial issues
being raised, it was agreed that | would focus on these and Colin would
concentrate oh_ technical Issues. Colin left the Project in .201_0.__ '

3 -'R_é_ppf-_fi'ng Lines

‘8. Siemens did not report directly to BCUK — they were a partner. Partners
typically exchange views and look to establish common ground. We had a lot
of meetings to ensure coordination. The meetings involved people from the

management of our partners.

9, | was never smployed by BCUK. | was a Gérman employes of the parent
éompany seconded to BCUK for my spell 'as-Pfoject Director on the ETP. As
Praject Director, | had to report to our Regional Manager, Richard Walker. |
also reporied to our Managing Dirsctor in Germany, Mr Enenkel. The

. '_mahagement'-team in _er‘sbaden were concerned about this Project, and |
- ‘reported back to them ,1h_roﬂgh Richard Walker. We were reporting directly to
~ - Joachim Enenkst, who was the Managing Director df the Bilfinger
' Construstion GmbH. When Mr Enenkel movad to & new position within
' Bilfinger SE, we then reported to Dr Keysherg in relation to key issues arising
on the Project:

10 ) Thi;swas.a large project for BCUK to be-involved in, and management had o
' - sign-off on entering into the ln.fram' Confract (CEC00036952) in the first place.
The Bilfinger SE board in Mahnheim would have provided the final sign-off.
Involvement of Germany.
11.  Bilfinger Construstioh UK Ltd are an independent legal entity within the UK.
When it came to the day-te-day business everything was passed through me..

“In tumn | reported back to Richard Walker when it was necessary. In 2009
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12.

13.

14.

15,

there was very little invalvement from Germany. However, 1-did provide
monthly reports back to Germany; This was nd_rfmal procedure for all on-goin'g -
projects Bilfinger were involved in, At that time there was certainly no - '
influence from Germany. | |

At the start of the Project none of the décisions | was making had'to be
reéported back to head office in Germany for apprbvai., However, when the
Project became more critical in 2010/11 [ had to report back. | did.not receive
instructions from Germany, but | was provided with guidanée'as ta how things
should progress. This did not cause any dtfflcul’nes o e orany delays to the -

Project.

-Richard Walker was also reporting to the German management team, Alklihes

of communication were open at all times, and on occasion | would also report
directly to Germany as-1 was on a direct secondment. We_ had régular monthly
reporting back te Germany, but our discussions with the management feam
were much more regular than ihié, particularly at certain critical stages of the
Project. The management team in Germany were: awaré of and took partin -
the decisions which were made on the Project. o '

We could not and did not operate inden!énde'ntl_y ffom Head Office. They
became more heavily involved where they thought it necessary, and there
was quite a bit of management and guidance from senior management at the
critical stages of the Project. Dr Keysberg, in particular, engaged in direct
communication with David Mackay. | was pleased to have Dr Keysberg's

- support in relation to the many issues which arose, but at ‘ames this was

clearly not appreciatecf by TIE.

In addition, the Bilfinger in-house I.e'ga_l team in Germany Wéné' very much
involved in the Project. They worked closely with our fawyers in Edinburgh,

- Pinsent Masons. After the Mediation which took place in March 2011, the

Project was conmdered to be back-on-track and management wele: much

-more "hands-off in terms of their day to day involvement
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TEsRole

- 1’16_._ - TIE was a limited company set up and wholly owned b'y".the City of Edinburgh
Gouncil ('"CEC"’)} Its purpose was to deliver projects, of which the ETP was
one. CEG were guarantors of the Project, but Infraco had no direct contractual

~relationship with them. |

17. When | joined the P-onect, TIE's interim Chairman was Dévid Mackay. He had
| replaced the previous Chairman, Willie Gallagher, who had resigned in
- November 2008. Shortly after | joined, Richard Jeffrey took up the post of
- Chairman. He resigned in 2011, From the point I joined Un_t"i!‘_t'he point of
Mediation, the Project Director was Steven Bell. He was supported by Frank
. iMcFadden as Construction Dlrector and Susan Clark as’ Deputy PrOJect
. D:rector

18.  The design for the Project had been procured by TIE directly from the
Systems Design Setvices Provider (“SDS”). The SDS was made up of a
number of engineering firms led by Parsons Brinckerhoff (‘PB"). The original
. TIE programme provided that the SDS design was to be finished by the time
~that the Infraco Contraot was awarded It was not complete, and | understood
_'_that there had been congerns at the lack of design detall at the stage of
| tendermg SD'S was novated to Infraco ~ which would complete the deSIQn :
anci carry aut constructlen of the ETP, There were various pricing
- assumptions which related to the status of the design at the time that SDS
was novated. | discuss these further below and in my original withess
_statement. | '
19, fTIE'separateiy_ct)ntf_actea Wit:_h' Carillion plc (previously known as Alfred
~ McAlpine plc) to carry cutwhat was known as the Multi Utility Diversion
- Framework Agreement Warks (‘MUDFA®). These works were also o have
_ been compieted prior to the infrato Works commencmg They werg not; which
‘was a major issue for us,

Infraco
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20.  Aslunderstood it, BCUK had experienced probierns from almost the first day
of the Project. There seenied to be a complete misalignment between BCUK
and TIE as to the meaning and operation of certain key aspects of the Infraco
Contract which the parties had entered into.

Uncertaintios

21, Asitwas explained to me — and as | subsequently came fo understand —the -
Infraco Contract contained pr.ovisions:w,hich' had been requifed due fo _thé -
remain'ing_uneartairities at the time of tendering: Most of these risks were
contained in Scheduie Part 4 of the Infraco Contract (USB00000032) entitled
'Pricing'. Within it, certain assumptions were made for the purposes of arriving
at a Gontract Price, even though it was known that these assumptions were.
incorrect, For example, it assumed that afl the preceding MUDFA Works =

“would be completed before the Infraco was due to com‘nience its works. It
also assumed that the design would be substantially complete, even though it
was known during tendering that this was not the case. Schedule Pért 4 took
precedence over other parts of the Infraco Contract, Clause 4.3 provided.:tha.f,
“Nothing in-this Agreement shall prejudice the Infraco's right to claim
additional relief or payment pursuant fo Schedule Part 4 (Pricing)". This is an
unusual clause, because in a .desigh and build contract the primary ob[igétion
s usually to build to the Employer's Requirements. |

22, There were further uncertainties, such as the design riot having been
integrated with the BCUK and Siemens proposal, third party approvals not
having been obtained, and concerns about the ground conditions in vatious
locations, These are just some of the issues whigh [ understood had.
concermed the BCUK'_teﬁm involved in the tender. e

Pricing Assumptions.

23.  The problem that this had posed for the team at tender stage was how to
afrive at a price. This led to the pricing assumptions which were included in-
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Sch'e'du{é F‘arM 1 'hadfl';{hderstooij‘zthat, notwithstanding the uncertainties that

cotitinued to exist, TIE were insistent that the contract be signed when it was.
- This was. certainly earlier than | would have recorimended given these on-

" going uncertainties. However, | understood that the Infraco fender team had -

04,

25,

26,

= -"reasfsu_rgd the_ms'élves‘fhat? the fisk allocation and the'protebtion: in' Schedule
- Part 4 allowed Infraco to enter into the Infraco. Contract at that time.

- Once the Infraco Confract had been signed, if the facts and circumstances

differed from what had been assumed then the intention was that this would
entitle the: Iiifraco fo more time and money. This is explained in the body of
Schedule Part 4 itself at 3.2.1.

There were 43 Pricing Assumptions in {o’c'al, covering a wide variety of
* uncertainties. The key pricing assumptions concethed design and completion
“of the MIUDFA Works: for pricing purposes it was 'aésumed'-_that-ihese-mat‘ters _

were completed when, in reality; the parties knew that they were not. The key

- Pricing Assumptions were set outat 3.4

The operative clauise in Schedule Part 4 is clause 3.5 which provides -
that; "The.Coniract Price has been fixed on the basis of infer alia the Base

- Case Assumptions noted herein. If now or at any time the facts and

,ciroumsfanéias‘ differ in any way from the Base Case Assumptions {or any part

of them) such Notified Departure will be deeied to be a Mandatoty tie

Change requiring a change to the Employer's Reguirements ancl/or the
infraco Proposals or otherwise requlring the Infraco to take account of the

-Notified Departure in the Contract Price and/or Programme in resp_ect-of which
- tie will be deemed to have issued a tle Notice of Change on the date that such
- Notified Depariure is holifled by elther Party fo the other. For the avoidance of
" doubt tle shall pay to the Infraco, fo the extent not taken inta account In the

Esfimate provided pursuant to Clause 80.24.1, any additional loss and

expense incurred by the Infraco as a consaquence of the delay between ihe
-nofification of the Notified Departure and the actual date (not the deemed
date) that tie issues a tis Change Order; such additional loss and expense
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o~

pursuant to Clause 65 (Compensation Event) as if the delay was itself a
Compensation Event". - '

Base Date Design Information (“BDDI")-

27,

28.

The BDDI was defined as the design as it stood and had been issued fo

Infraco at 25 November 2007 The Base Tram Information was really -
concerned with CAF, and was notso relevant from.a BCUK perspective. -

Clause 3.3 of‘,thedule Part 4 contained 'Specified _EXCIusiohs', being other g
things which were specifically excluded from the Contract Price (the |
Construction Warks Price)- including utility diversions (other than a small
amount which Infraco had undertaken to carry out) and ground conditions
which could not reasonably have been foreseen from ground conditions

reports available pre-tender.

Notified Départures weré defined as being, “where now or af any fime the
facts and circumstances differ in any way from _theBése Case Assumpftions

save lo the extent caused by a breach of contract By the Infraco, an Infraco

Change or a Change in Law", So, as clause 3.2.1 envisaged, the price was

based on a statement of a factual position (the Base Gase Assumptions)

‘which did not reflect the actual facts and circumstances which the parties

knew of. In these circumstances, a Notified Departure would oceur aind this
was deemed to be & Mandatory TIE Change, to be dealt with via Clause 80 of
the Contract and requiring TIE to issue a Change Order {(once the cost énd_
time impact of each Notified Departure had been agreed). |

Alleged BSC refﬁsa! to carry out works. .

20,

Clause 80.13 of the contract made It clear that _!nfrécq Wwas hot pe“r'm:it_te'd to
comtiefice work priot to a TIE Change Order being issued as part of the

Infraco Contract. Therefore, there is no truth to any suggestion that BSC

unreasonably refused to commence works involving a variation until a price
had beeén agreed for the varied work, |
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30. - BSCcaried out On-Street Works when a proper instruction from TIE was
 issued in compliance with the c'ontractual_'_réquir'ements,. BSC also cartied out -
certain goodwill works; even when an instruction was not received. The main
issue Was that many of the on-street areas still requ1red the utilities work to be
o undertaken | was mfermed that this was thecase in 2008 and it was-still an
| 1ssue when I took up my post in 2009 TIE could hot prowde what the Infraco -
'Contract stipulated and that was why the on-street work we could do was
limited, An example of this was Leith Walk, where we had tried to commence
* work in an area where the utilities were still present. We were stopped by TIE
_ as they had not fulfilled their obligations under the MUDFA contract. They
lattetly realised that it was too difficult for us to work around the utilities
~ contractor in & piecemeal-and ine‘fﬁe_‘ieht m:aﬁher.'Oﬁ_G March 2009, TIE
 realised this and asked us to stop work on this ares. | deal with this in more
detail at paragraph 5.21.5 of my original witness statement, |

31, ltwas an.inner';city project, and itwas impractical to commence work when
- utilities were still prasent. If you had a five:mefre area fiee, by the time you-
" reached six metres you would encounter more utilities, The utility provider
: would have: to be called in and through MUDFA it would have to be relocated.
It was a very stop-start operation. -

-32.  inresponse to -T-iE's- assertion that BSC delayed Off-Street Woiks, T'would say
' that they always had an agenda. This was not just directed at our company,
_ ;but also at showmg s in a bad light with the public, Progress was not
-'---hmdered by anyreluctance on our part to undertake work.

Allegation that BSC faile,d-to :miti_gate.delayé and other accusations

33. l'would also refute the statement that BSC-fail_é,d to take reasonable steps to
" mitigate delays. TIE had a different view from ours as to what mitigation
.. meant. We mitigated where we could. TIE believed that BSC should spend
our owh money to mitigate, and introduce extra resources to avoid any delays.
This is actually acceleration, and has to be paid through the contract -
fnechanism as the delays werte not out fault, The Infraco Contract provided
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34,

35.

that we should be able to undertake ourwork in areas which are ready for us.
It was nat incumbent ori'us to spend more money to make itwork.: -

BSC did not fail to manage and progress the design process after SDS

- novation. We managed the SDS team, but design did not cause the majority -

of the delay.- The continued presence of the uilities. and the fact that design
had not been completed were the issuss. The design should have been smore-
or-less completed at the time ofnovation. This was-clearly not the case. The
difficulty arose from TIE's failure and refusal to acknowledge that certain
design changes were a Nofified Departure with reference to the first Pricing
Assumption-at clause 3.4 of Schedule Part 4 and thereafter to instruct the
changes. They would not de so.

Richard Jeffrey sent an email dated 19 Janhuary 2010 (CECQ0587958). Steven - o

Bell sent a letter dated 19 February 2010 (CEC00574090).and a spread
sheet, dated 12 Maréh 2010 {CEC00590422), These documents suggest that :
BSC delayed the provision of Estimates-for most of the Infraco Notification of
TIE Changes ("INTCs"). | refute this suggestion. There was a procedure in
place in relation to how INTCs are dealt with. | deal with this in"detail at
paragraph 11.7 of my originat witness statement where [ digcuss the problems
caused by the sheer number of changes which we had to deal with. Each |

INTC required an extensive amount of work to produce an Estimate, Onge this

is submitted it may still require. ccrrespbndehc.e back and forth before
agreement is reached. The high number of Estimates we had-to provide in
response to the INTCs may have given the impression that we were the cause
of the delays. In feality, o deal with such a large number of INTCs requires.a
lot of resources to prepare them and provide the Estimate. It was impossible

to deal with all the requests within the required timeframes. At a later stage we
tried to encompass a 'num_be'r: of the INT‘G_s.in ong overarching s’ubmissibﬁ '

where all the issues were covered. We were parmitted under the Infraco.

Contract to ask for extra time for submitting Estimates but TiE WOuId_genéréliy |

never accept any delay,
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' 36 There was mﬁex;btllty on the part of TIE to fulfll their thgatIDnS in respect nf
~ the Infraco Contract. The. other side of thls was that they attempted to
demonstrate faliures cm the part of BSG

. Al'l'ega_t'i[tm -th_ai BSC _E"stim'ate_s 'wéré eicessive

37. Regarding whether Estimates submitted by BSC were excessive, | would say
that was not the case. BSC's Estimate for INTG 1, Design delivery
programme, was justover £7 m’.i’liion.,Agreemént' was teached at around £3.5
 milion (GEC00690422): In BSC's upening statement by Richard Walker, at
*the Mar Hall Mediation process in March 2011, the example of the Russell
Road Retaining Wall was provided (TIE00670846), It details that Irfraco
~submitted an Estimate of £4.5 million, which BSC reduced by £2.5 niiliion, and
then again by £180k. The adjudicator then awarded £1.46 million. There were
various adjudication decisions, where the sums sought by BSC were reduced
by the adjudicator. This has been misunderstood by someone and was
_mssreported by TIE as | explaln below.

38. TIE fost fheR’uSseli Road 'ad}udicaﬁon oh an important pointof pri"ridiple_.

" Rather than acoept that they had lost, they went to the press and sought to
mistepresent what had happenad. The issue of the Russell Road Retaining
Wall was first put forward to TIE in October 2008. In his opening statement at
Mar Hall; Richard was explaining this as part of his presentation. In October
2008 it was clear that there were changes to the original anticipated design In
May 2009 we submltted an Estimate of £4.5 fillion. This basscaliy identified
the changes to the orlginai BDDI design, It detailed the additional work
required. There was a requirement to gonstruct foundations on large piles, It
was now a retaining wall system. This was a considerable change fo the

original proposition {the design as contained In the BDDI). The original
. Estimate referred 1o all components. When it was referred to dispute, the soil
contamination part of the Estimate was removed as TIE accepted this was -
their responsibility. The amouﬁt' of the Estimate _pu‘f_ forward to adjudication
‘was th‘e_réﬁite £1 ;8‘4'm‘i_1lic:m ot £4.5 million. The resulting ‘adjudication clearly
ruted in our favour with an award of £1.46 millioh. That was a considerable
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39-’

degree of success. When you compare this with the submitted figure of £1.84
million thete is not a.great deal of a difference. In addition all the costs of the
adjudication were to be bome by TIE which shows that it was a clear win for
BSC. | | |

TIE continually used the public domain and the media to misrepresent what
had really happened. . It was an attempt to show themselves in a positive light.
TIE presented to the pﬂbli'c through the media, that the Russell Road
adjudication was a win for them TIE stated that the BSC Estimate of £4.5
million had been reducecl to £1.4 million. The fact was the amount taken to the _
adjudication was £1.8 million, TIF used the figure of £4.5 mrl!lon o make the -
result. appear to be a blg win for them, So in answer to your question, we did
not helieve or agree that our Estlmates were overstated but this was the ang!e '

| that TIE took-to justify the fact that they lost adjudications (i.e. that itwas -

technically a win for them as BSC was ot awarded al! the money |t was

loeking far).

Events in 2009

- 40.

A1,

When | arrived on site, there were many Notified Departures and Infraco

Notifications of TIE 'Change ("INTCs"), which were riot acknowledged as such

by TIE. For example, in relation ta design é_hanges which related to changes
of "design -pr.iricip!'e, shape, form and/or specification”, TIE refused to accept
that these were Notified 'D'ep'arimres and that the Infraco were entitied to
additional payment. TIE’s position seemed, in the majority of cases, to simply
be that all changes were “design development, which Infraco were obliged to

carry out in any case.

BDD! to Issue for Consiruatlon ("IFCY) changes were bmught about due to the S
- progression of the design from BDDI to IFC status, The demgn had been - '

progressed in this period by-SDS, and moved on from a preilmmary lssued for
Approval status to an IFC status. In a lot of cases, the IFC design had

changed considerably from that shown in the BDDH information. Examples -
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B ;;__lnclude (:) Iarger d|ameier and deeper dramaga plpes due tc the lnccrporatlon -

42,
- "3this early sfage When k arnved approximately 350 lNTCs had been raised.

:: 'detaﬂs foliow;ng detailed ana!yms of actual ground condltlcns and (i) an
increase in the number or type of lighting columns.

The imp‘act of this was that there were a growing number of disputes even at

' : These re!ated to changes across’ the entlre contract site. Of those whlch

b “Telated to clesign changes early ones mcluded Carrick Knowe and

| 'Gogarburn These are the'first matters which dealt properly with the impact of

design changes which were referred to adjud;catlcn. It was TIE who referred

‘these matters to adjudication iri-an attempt to undsrmine the position which
the Infraco had adopted, and which we believed was m accordance with the

Infraco Contract. TIE lost both of these adj'udicatiO'ns.

INTCs

43,

44,

' -j. have not experienced similar nimbers of INTCs (or Variations as they would

commonly be known} on any of my previcus projects. The major reasons for
the volume of INTCs were the continued presence of utilities and the fact that

 the design was incomplete. This was as a result of SD§ failing to cotiplete the

'd-esignat the time of the contract award contrary to what had initially been

“expected. In addition, third party consents were not in place and CEC

-p!annlng approvals were still outstanding.

Ny opinion is that the contract should pever have been signed in the current
format. It was clear that there was motivation (on the part of TIE) fo get the-

“contract signed, and that there would be considerable changes. The issues.

o ;;that were created were not handleci in accordance with the Infraco Contract

o ) which caused further deiay

4.

The original programme which had been included in the Infraco Contract
showed that the works to lay the tram tracks on Princes Street were ta be
carried out betwéen January and August 2009. This time period was chosen
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because it was period between the wintar fesfiva_!s and the-‘Eﬂ'ihbutgh Festival
in August. The programme duration for Princes:Stréet assumed that all .. -
MUDFA Works had been completed by this date, ‘and did not have any : -
allowance therein for utility. dwersmns or lmpacts to the constructlon work due
to utility conflicts. ' -

46.  The Contract Programme-had slipped at the point the Infraco Contract was
signed. That was because Infraco had based its 'priée-on the D_esigh
Programme version 26. However, by the time of contract execution the design
pragramme was at version 31. Infraco was already entitied to an extension of
time ("EOT") of almost two months at the point of -sig'ning_the Infraco Contract,

47.  TIE initially disputed Infraco's entitiement to an extension of time, 'which-was_ a
typical example of the way in which thay approached the infra_co Contra'cf.'_Ah :
EOT woeuld be a 'bad news' story, and so their initial position had been that we
could mitigate fo avoid any delay. By the time | joined the Project, they had
conceded this point (I believe an EOT of slightly over seven weeks was
awarded in December 2008),

Princes Street.

48.  Alhough the Coniract Programme slipped, the dates for Princes Strest were
maintained due to the Importance of carrying out these works at a fime that
would be least disruptive for the city.

49.  However, by the time that the start of these works was approaching it was -
clear that the MUDFA Works would not be completed on time and in advarce
of our works. There were also ground condition issues.at Princes Stte;ei..; due
mainly to the poor condifion of existing utilities (i.c. leaking water mains). This
resulted in some sections requirihg deeper excavations and extenswe ground o
lmprovemem works pnor to installation of the tram mfrastructure . |

50. There were also other Not:ﬂed Departures whsch reiated to changes the B
- -impact of which hacl not been agreed. Some e!ements of the design affectmg
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SaD "Pr'ih:f:es"stréét had not Vet feached IFC stage or the change from the design
o _:'_on which we had priced had not: been agreed with TIE. | understood that the
' commued presence of the utilities.on Princes Street and these demgn
changes had led to Infraco raising INTCs which TIE- refused to ac_c.e_ph

5. The pioint about Princes Street was that We were going fo h:avé:to commence
e ;;":WOFKS when the MUDFA contrac:tor was st present We were going to have
'rfto work around each other and carry oiit this works i in much smaller sectlorxs
i -when m fact we: were: entitled to exclusive access to Princes. Street, Itis clear
“to see that this was going to be mush more difficull, and also that it wouid
“delay the period available to us to carry out those works. TIE continued to
. refuse to accept the Estimate reflecting that situation. TIE was also refusing to
- agree the value of the Notified Departures which related to BDDI to IFC
design changes: Our concern was that if we proceeded to carry out all of
- _"_'t'heéewmks Wit.h_a_ut-agreement onthe ijmpaCt-of these changes, we would
end up ina very bad situation financially, We were not obliged or permitted to
start these works uintil the. value of these Notified Departures had been agreed
~ {with reference to clause 80.13),

B2, A this polnt, TIE used the media to state that BCUK was. refusing to proceed
with the works having demanded £80 million before we would start. This was
| no’E'frti‘e In reality, BCUK was only doing what it was contractually required to
. do. This was one of the first major eéxamples of TIE uging the media against -
BCUK ina very pub[lc way,

Princes Stre-et Supplemantal Agreement-{“PSSA”)

53.  Shortly after | joiried the Project, we attended a meoting with TIE to see if we
* gould find & way through the impasse, Princes Street had been closed but no:
work was progre's-sing and this was altracting a huge amount of miedia
--_Tattentio_'n-. Siemens and CAF were also iepresented and the senior members
of TlE-were-presehti We also had Pinsent Masong in 'attendahce to assist with
' draftmg if we reached any agreement. This meeting went on until after 10pm
' _at mght but we managed to reach agreemeni

i -"_:pgge'wofﬂia:_;__;- e
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54.  Woa signed the first version of what became known as the PSSA
(CEC00302099) on 20 March 2009. The first version of this document referred
to works having to commence on Monday 23 March 2_00_9, which we achiaved,
It anly dealt with the work requived in the first week thereafter. There were
various subsequent iterati'on's of this docurnent to deal with comments from
others, including I belleve Siemens and CAF, and some. Append ices had to be

~added. The final version was signed on 29 May 2009 (albeit the works had -
actually commenced ot 23 March). It was part of my remit and my intention
an arriving on the Project, that we would find a way fhmugh the difficulties.
which had arisen. This was a good first step. ' :

55.  Interms of the PSSA, Infraco were entitied to be paid on a_.Démonstrab!ei Cost ..
basis for the works to be carried out cn..Pr"i_nces Street. What thé{j“meam_Was N
that we-woui’d '_b.e' paid for all of the work carried out b,y 'our:‘ S_choﬂtrabioré
(Crummock and MacKenzie Construction) on the basis of actual time spent |
carrying. out the wofk, at rates which were agreed and were set out in the
PSSA.

56,  This was a workable agresment, allowing works to proceed even though we
didn't have agreement with TIE on the consequences of the Netified |
Departures which affected every element of these Works.

On-going ohstacles re Princes Street

57.  The Programme wmch was submlﬁed with the PSSA showed works

commenclng onh 23 March 2009 and going all the way through o March 2010
without a break for either: the Festival or Chnstmas But TIE and its-

_stakeholders made it clear early on at the project management panel
meetings_ {meetings of the Partie_s" senior management to address issues
jmpacting the delivety of the Project as a whole, not just the Princes Street
Works) that Princes Street would need to re-open to traffic on 29 November

2009, We were therefore instructed fo use whatever resources we needed in g . "
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o brdér_ 'tufméke ihis happen, including working twenty-four hours & day, seven
| days a week, This is what Wéfencie_d u:_p'fr doing towards the end of that period.
Even then, works were not fully complete in November 2009, and so we had
~ toretumin Jahuary 2010 to complete the Prmces Streat Works and to carry

: out ceﬁam remedlal works.

B8, Itisworth ﬁcﬁn'g_:hgw difficult the Princes Street works were to parform. Areas -

. ‘of Princes Street, partioularly The Mound junction, ware not made available to
Infraco at the outset of the works as the MUDFA Works were inconiplete_. This

 section, when eventually handed over to Infraco, stilt had incomplote MUDFA -

- utility works and Waé.' subject to considerable disruption during our works..

Outstanding MUFDA works

59, It proved very difficult to:assess the incomplete MUDFA WOrks. as TIE 'wér'e :
not particularly open when advising of outstanding works, unresolved issues
or reviewmg programmed MUDFA Works or completed MUDFA Works. Atthe
commenoement ofthe !nfraco Works on Princes Street, it was clear that there

R "were considerable MUDFA Works stil whoi!y incomplete. Examples include;

A :'Scottlsh Power mfrastructure transverse crossmgs were not at the correct

BRRES height to accommada’te the track siab at various iocations (e g Frederick St,
_Castie St, South St David St} , S

b. BT infrastructure transverse crossings were not at the cerrect height ta
.'accommodate the track slab at various locations with major works not.

_ Gompiete'd at The Mound: In addition there were other longitudinal Jocations
_impacting the construction of the carnageway works (e g- South St Dawd Stto

B Waverley Bridge Junction), _ .

c K :Sc:ottlsh Gas Networks Infrastructure works wete not. completed at various
focations w:th major works not compieted at The Maund !mpacting frack slab
construction. - '

d, Scottish. Water infrastructure works were not- complated at various locations
with major works not completed at The Mound and gther longitudinal locations
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impacting track and carriageway eonatruction works. (e.g. South St David Stto
Waverley Bridge Juriction and a water main running the length of Princes 8t).

60.  The on-going MUDFA issues alse impacted the infrastructure design _and :
hence the infrastructure construction works. As an example, ance Infraco
obtained access to the area of Princes Street at the junction with The Mound,
':the-'Crawley Tunnel was uncovered, This was an existing iL;nnel with a live

 water m'aiﬁ running through it and it clashed with fhe traim ihfrastructure
Whilst everyone was: aware of the tunnel prior to the works, the exact
dirmensions, depth etc. were unknown. It was not until infraco uncovered ihe
tunnel that we could see that there was a clash with the tram mfrastructu_re.
This proved to be a major issue requiring identification and redesign to come
up with a design solution which could be approved by Scottish Water. This
element was overlooked in the MUDFA work scope. it fell to Infraco to
develop aptions, design and implement the preferred solution to which
Scottish Water subsequently agreed. From a site p\e"rspective, Infraco seemed
to be caught up in outstanding MUDFA/Scottish Water issues which
complicated and protracted the design and construction process. I'ndeed 'thisr
element of the Princes Streel Works.was the last to be completed. It | is not
'ciear why, durmg the MUDFA Works, a survey of the tunnel was:not .. _
‘undertaken and those detalls then nat provided to the designer so that_.th_e :
clash with the infrastructure desi'gn’ could have been resolved prior to
commencement of the Infraco. Warks on site, This issue resulfed in further
delay and cost to.the pragramme.

Payment

61. Desplte carrykng out the Princes Street Works: in these d;ff“ cuit c:rcumstances
| TIE subsequently refused to honour the PSSA agreement They refused ta
pay us monies which we were entitled fo in respect of the Princes Street
Works — totalling in excess of £2 million. This matter had been referred to
-adjudication at the point at which we went to Mediation in March 2011, This
seemed typical of TIE to find reasons no{ to pay us what .We were
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" contractually entitied to, even where they had previously reached a written
agreement with us. '

| 62 3 ;._The reasons they rehed upon for not paying Us in full forthe Pnnc:es Street
B | Works included arguments which were Just nof sustainable For example they
: - stated that the PSSA only covered our works up until when we handed '
s F’rmces Strest bask over to CEC on 29 November 2009 (when there is no
| f such cut offy, They argued that they would not pay for staff who were not
seen on site’ even although all of the records submitted shiowed that those
ini:i.ividua'!s were present. On such a large and busy site, it is ridiculous that all
- staff need to have heen 'seen’ by TIE representatives before their costs were
payable (particuiariy given that the TIE representatives were not on 51te all the
fime). Although we referred this: ma’fter to adjudication, in the end ho declsion
' ‘Was reached by the adjudzcator as this was swept up in the agreement '
 reached following the Medlation in March 2041. We had had a separate
mediation on Princes Street alone in November 2010 as part of the dispute
- resolution process butthis had not resulted in an agreement on what was due

to us.
| Quaﬁty of Works

83, 1hava beenasked why the tram track on Princes Street needed to be re-laid.
My response is that the tram track did not need to be te-lald. | deal with this
further below and it is also-covéred by paragraph 7.18 of my original witness
- statement. In relation fo the issue of quality control, BCUK had full ISO 9001
- ce rfi_ficatioﬁn ;in-piac_e prior t6.and for the duration of the Project. By way of
o béél_{gwuhd, IS0 9007 is a certified quality management system ("QMS”) for
organisations who want to prove their ability to consistently provide products
and services that mé'et'thé needs of their customers and -other relevant
stakeholders, This is audited intemally and externally and we fully complied
with and met the requirements of IS0 9001 throughout the Project. In
' accordance with any good and compstent main contractor; we had in place
~ through ou'rzlhtegr;ated _ManagementSystém robu'st guality con’(roi:p__‘rocedu'res '
to ensure that all w"dl_‘:ks were carried aut properly by our sub-contractors. On
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A

64.

65.

6o,

67.

each-and-every Bilfinger job, we have pracesses in place to make sure that
we appoint the right subcontractors who also have SO 9001 cettification and
a simitar-approach with regards to quality. MacKenzig and Crummock are well
known subrontractors in the Soottish market. They have worked for CEC on.
many other jobs (before and after Trams) and are competent and:experienced

subgcontractors, S R A

Regarding the efement of the Prmces Streat Works that had to be redane by

BCUK, partof the probtem was the pressure we came under fo meet the

requitement that Princes Street reopen on 29 November 2008 (m.advance of
C_ompletion of the works). The month of November 2009 was extremely wet
and frosty and these are hotideal conditions for laying tarmag, paiticularly:
with 24/7 working, In addition, the wotk was finished very early in the morning
of 28 November and TIE/CEC allowed buses to run on the newly completed
surface just hours later contrary tc our advice,

We aiso had a long debate with TIE over the reasons why the road-rail -
interface on Princes. Street was subject to cracking. The cracking that
displayed on Princes Street ocours on the miajority, if not all, of the tram
systems that use this trackform system :(Which-is called 'Rheda’). The cracking -
was also exacerbated by the volume of buses that utilise Princes Street and in |
particular the turning forces of the bus axles brought about by the constant
requirement of buses having te pull out onto the tram fracks to pass: other
stationary buses. '

Ultimately, however, we reached a position at Mediation where Infraco agreed
to redo Princes Street at our awn cost and to an enhanced trackform design

(i.e. concrete shouliders rather than asphait) This work was. suucessful!y .

garried out post-Mediation.

We had ISO 9001 compliant mariagement structures in place within BCUK

. “including quality control proced'ure_s and guidelines to make sure their works
were carried out to the required standards: this included good site

management and presence, dafly control meetings, interface- meetings,
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- mspactlon and test plans and rec:ords and quahty mspecttons and audits.
:Where necessary, Non Conformance Reports (“N(}Rs”) would be raised that -

- identified works.or elements of works that; for example, were not consiructed
- inline with the required standards, In order to ¢lose out the NCR; the sub- -

contractor muédbé‘req‘uired' to carry out remedial works. | would refute that

_there was any m:smanagement by BCUK ofits’ subcontractors In any case,
| ﬁdefects are part of construction sontracts — there will also be soms corrective

. @iction to take before the Project is considered comp!ete The fact that there

' were defects’ on Princes Street does not mean that Infraco was in breach of

contra ct.

¢ Subcontractors

68,
R 'caurse problems (whlch would be expected due to'the complex nature of the
'iject) but we managed to avoid major disputes with all of them. This was.

In addition and in relation to our subcontractors generally, there were of

despite the Tact that we were aware that they suffered because of the nature
of this job — in particular its stop./ start nature. For example, Crummock
geared Lp for work on Lelth Walk; only for the work to be stopped before it
had propetly started. Barr Construc:tmn were simitarly dlsrupted with thelr work

: at the Depot

e 'AEI of otir subcontractors understood the difficult situation with TIE, They were

on-board and were part of out tear, This can be seen by the fact that many of
them came back on-board after the majority of works had been suspended,

following the settlement which we reached with TIE/CEG following the
- Mediation. If relationships had not been as good, | do not think thiey would
 have agreed to retum to finish the works. We did have some issues with our

subcontractors along the way, but we managed to negotuate away through
v_wth. them, following Mediation and after the works restaited.

3 .Deﬁeﬁhpmeht Woikshops
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70.

Colin Brady sent a lefter to Steven Bell, TIE, titled Development Workshap:
Roads and dated 27 February 2009 (CEC00998080). |-sent a letter to Steven
Bell titled Development Workshep Report, Overhead Ling Equipmentand
dated 8 April 2010 '(CEGD’O’Q‘!'I 088). | seht a further letter to Steven Bell titled
Issue 2 of the Deve[opnﬁe’ni Workshap: Road and dated 10 Augus_{' 2009

{CEC00793517). These ietters refer to the on-going D_evel'opment'W_Oi'kshops; _

in respect of full road reconstruction. There was a process required to-align
the Inffaco prjopo_sal with the SDS designi. The -o'fig.ihal_ SD& de’sign'- was
different from the Infraco proposa's that were to be‘integrated into it. TIE failed
to issde the timely instructions-that would. have allowed the design process fo

- progress in the right way. | deal with this in more detail at paragraph 10.14 of

my original witness statement,

Physical aspect of utilities

71.

72.

We could not physically proceed with our works where utilities were still in

place beneath the ground (in positions that clashed with the tram

Infrastructure), when these were supposed to have been removed or

telocated by TIE's vontractor MUDFA before we tommenced works. - - -

......

was taken forward was that any _utallties within the area requnred_ for the
installation of the tram infrastructure: (i.e. the tracks, OLE foundations, ducting

“and drainage etc,) would be dlverted by MUDFA in advance of our works This

would allow Infraco to have a clear cernclor within whrch to Jnstall the tram

infrastructure. Our price and programitie was based an_thls_un;ierstancilngi_ :
- The "ut'ility'free' zone" waé understood t'o'be the width requ'ired fd install the
{ram infrastructure (frackform, OLEs, ducting, dramage efc.) to a depth of
- 4.2m below finished road level, The exception to this was at the location of
tram structures, At structures, the utilities would be diverted clear of the area

required for the structure including its foundations. It was assumed. af the -

‘commencement of the Project that the utility free zohe would be dlearof = -

ufflities to -ai[bw a straightforward instalfation of the tram infrastuicture. :
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7s0 --;TThé BCUK works involved initially excavaﬁng to & depth of approximately.

- 1:2m below existing ground levels and ensuring the ground conditions at this

T '_I_evfel met the design requirements. This meant that on occasion ground

74.

. .:_im'prQVeme'nt works were required. This entailad deeper eﬁcoavatiohs. (a further

0.3m to 0.6m) and subsequen't reinstatement to formatiori-level with imported

N '_granuiar matenals The wndth of the excavatlon differed between onand off—
' street for various reasons motudmg traffic management reqmrements
*_ However, the minimum width would be of the order of 8.0m. Following _thi__s, _
" the ducting and drainage were installed and the iriitial track improvement layer
'_c'onsfruc'té'd. Ohdé the frack imr:i'ro\remeht layer Wa's in place, - Siemens. would
L ; place the sleapers, rails-and fixings pTIOF {o:the track slab works being carried
E‘iout by BCUK Followmg this, the final adjustments to the rails were carried out
' _by S;emens to allow the coverage layer-and road pavement tie-in works. .
(where applicab!e) to be carrled out by BCUK. The ]Omt sealant works would

then be cariled out by Sismens to complete this element of the works.

In simple terms, If the Utilitigs were still located within what wes supposed to

be thesufi}ityéfree zohe then we did nof have the clear corridor which was
o hééded to perform our works. The MUDFA Works were nowhere near
_ --compieted when. | arrwed on site, and there were few areas where we had:
 linhindered access to proceed with our works in & sensible.and economically

viable way. TIE were ver_,y keen that we work wherever we could, even.in -

‘extremely small sections, in order to be seen to be makiig progress — even

where the MUDFA contractor was still present. We believed that working in
extremely small sections was riot an sconomic way o proceed and that it was

~not in._aécord'a_nce with the. '_Infrac';‘_c Contract. In Clause 18.1.2, TIE had granted

" to'infraco, “a ndn-exclusive ficence to'...enter and remain upon the Permanent

-+ Lend forthe duration of the Term and an exclusive ficence to ...enter and
remaln upon the Designafted Working Area for the duration-of the time
required {pursuant to Schedule Part 15 (Programme)} for completion of the

Infraco Works to be executed on stich Designated Working Area...” This:
meant that we were entitled to exclusive access, with no other contractors
present, to the key areas of the site where we planned to carry out works,
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during the periods noted it our constructlon programme (wh!ch wag included :
‘within Scheduie Part 15) - |

Workarounds

75.  Infraco had tried to.be accommodating and to.work around the MUDFA.
Contractor, Ca‘r’i!lién,_‘who'wefe very much still on site. One area whte this
oceufred was at Leith Walk. As [ was arriving on the Project, it Was‘ explained |
to me .that,. in relation to Leith Walk, we had proceeded with works at TIE's
insistence despite the fact that the MUDFA Contractor was:still present and .
performing its works. [t was very inefficient to work around othér confractors, |

and large .élreas_ of the site were effectively frozen while utilities were d]yé'riéd.'

© Working:in.very small areas is also very inefficient. _Resourceé tend to be used . - |
in a distuptive and inefficient marnner. My predecessor as Projecf'Director had
written to TIE in relation to these works on Leith Walk. This didn't work, and |
TIE instructed us on 6 March 2008 to cease work on Leith Walk in order to |

~ mitigate overall delay to the Project. We were told to concentrate efforts '
elsewhere, and that in the meantime we would be reimburséd our actual c‘asts_' |
for the works: cartied out on Leith Waik at that time to take account of the
dlsruphcm B N TS O |

76.  We did yndertake works elsewhere. On-Street Work was G.-’:lf_l'i_E%d out In
Princes Street befween March and September 2009, There were other
sactions where work was taking place but not on-street, It was more
preparatory work that was carried out. There were On-Strest Woiks
undertaken at Edinburgh Park Bridge, and othér areas where there wera no

'.co'mpf_ibation_s 'sirﬁilar to those on Leith Wai__k..-énd Pr_?inces_'Streéi. |

Raising issues wi_th.T_IE: .

77. - In various areas, the design could either not be completed _or'constructed due
to the incomplete MUDFA Works. For example, at the location of South Gyle
Access Bridge, TIE had not diverted an existmg sewer. The IFC design was

. issued on 23 May 2008 and the desrgn h;gh!:ghted a clash with an exlstsng
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~ sewer. Infraco had planned to commence works fn June. 2008. This clash was -
L raised with’ TIE by Infraco. TlE stated that the sewer was to have been
' -'dlverted under MUDFA but that this had not been carried out as the traffic
management would not work. We were informed unofficially that the actual
© feason was that the TIE team responsible for the: MUDFA Works warted to
_ :_aVOld the spend goming out of their budget and wanted to pass responsibility
g ?to the TIE team deaiing with the lnfraco Contract. TIE did riot then issue a
‘ -DeSign Change Order to amend the mfrastructure desngn asit shouid have
~ done, and o 1o tangible Infraco. Works tould procsed at this logation. We
- aftended numerous meetings with TIE at various lovels in an atiempt to
yesolve the issue. Each pmpo's‘ed solution put forward by Infraco (e.g. a
'feview of 'trafﬁc'management bro‘p‘o’sal for diversion of t'he sewer, revised

| hy TIE in late 2010 Following Medlatlon in March 2011 the IFC deagn was
,subsequenﬂy consiructed by |nfraco ' :

'78.  We were aware that TIE had failed to relocate or remove all of the utlities
- from thé--utilit’y free zone. In some instances, they had merely relocated
_ utilities within the zone = Ieavmg future issues requiring resolution to construet
: ihe;t’ram infrastructure works, This informatior was observed or.site by our
site-teams. Thete was a requirement for TIE to provide the MUDFA as-bulits
 to Infraco under the Construction (Deaién and Management) Regulations. We
subsequently requested the MUDFA as-builts from TIE. When these werenot
issued; we formally requested the as-builts-in August 2009; These were
-ne’césksary from a health and safety perspective to ensure that our site teams
- were informed as to ilkely utiilty positions prior o digging works commencmg,
- They wete also requmred 0. a!low Infraca and SDS to check for oiashes
- petween‘the tram mfrastructure and ufilities. Ident:fymg these prior to
commencing works m:t;gated cost and delay. TIE responded in March 2010
some seven months kater, providing only a small percentage of as-bullts with |
limited and inaccurate information contained therein.

Contractual .aspeci
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79. - Another problem with the on-going presence of tilitics arose besause of the
way in which the Infraco Contract was intended to operate. All Nofified
Departures were to be .deaEt with: through the Tl Change rmechanism which
‘was contained at Clause 80 of the Contract. Having nofified a TIE Change via
an INTC, or having received a TIE Nofice of Change (*TNC?), Infraco were
‘obliged to submit an Estimate outlining the cost and time imp]icatichs bf the
Notified Departure. Clause 80.13 clearly states that, exceptin the sltuataon
where an Estfimate had been refened to the Dispute Resolution Procedure for
determination, “the Infraco shall not commence work i in respect ofa TIE
Change until instructed through receipt of a TIE Change Order unless
otherwise directed by TIE". Accordingly, until there was an agreement in
refation fo the cost and time implications of a particular Notified Departure and
a TIE Change Order was issued to reflect that agreement, we were hot

permitted to proceed.

80.  The meaning of Clause 80,13 and the operation of the TIE Change prdc‘edure .
became a majar_bone:qf contenition. It 'rem’ained' a significant issue until |
Infraca's interpretation of the clause was found to be correct at the
adjudication befote Lord Dervaird in relation to the Murrayfield Underpass in
August 2010. Neverthelass, TIE did not acknowledge the decision up nthe
Mediation in. March 2011,

Design Changes -

81.  Changes to desigh were still being instructed a year after contract close as
- there was still a lack of clear definition of what was required. This was a result
.+ of the failure of TIE to close all third-parly agreements in a timely manner.

82, The consequences of these changes were the subsequent delay to the
- Infraco Works. The MUDFA design was carried out directly by TIE g0 | cannot
comment on that. it was not under otr jurisdiction. There were muitipleﬁ utility
des!gn changes required due to the delay of the complétion of MUDFA Works
which were then. subsequenﬂy delaying the Infraco Works
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“The Infraco desngn (e g. OLE des:gn track desxgn atc.) Was subject fothe
'approval of TIE under Schedule Part 14 - the contractual DeSign Review

Process, This was envisaged as a TIE-led, 4 week review process as. set out

- at Sectlon 2ofthe Design- Managament Plan (Part-C of Schadule Part 14 to

' : the infraco Contract) it reqmred the demgn tobe submltted to TiE who woulld

':then rewew and eather approve (Level A), approve with comments (Level B) or

S reject (Level C) Howevar TIE also mlsmanaged this design Approvals-

‘Process, ot maniaging it in accordance with the programme. Comments Were:

provided late or after the design had been issued at IFC status, resulting in
requests for further— at times “superficial” — changes:that then became 'tied-
up’ in the contractual change process. Furthermore, TIE attempted, -confrary
to the provisions of the Design Review Procedure, 1o ‘downgrade’ the level of

. aﬁpfi;yaf-given to design deliverables — preventing work bsing progressed

‘which had previously been approved. TIE's role as & design reviewer and

. apprfcyer-w_‘as halted following Mediation. Schedile Part 14 was amended as

B ) 3paﬁ_ 6f'thé”Sjeitlemeht Agreement to streamiine the Approvals: Process.

SDS

84.

8D were progured by TIE and CEC in 2005, They were.not in position to
 issue the finished design during the riovation period. This indicates that a

“ considerable amount of mismanagement by TIE had already occurred. The -
' basic design S,houici have been coordinated through the so-called authotities,

TIE/CEC. What emerged was a very preliminary BDDI design. This had ot
really incorporated the cfirbumstances regarding third party approval. It

- required approvals on speczﬂc aspects, lno’ludmg mtegration of the CAF-
: -relement and the infraco propoSals There were a lotof | issuas in reiatlan 1:0

- MUDFA. Where (itlliies could not be relocated, the desagns had to be

adapted, This resulted in design delays.

When the design was novated into our contract the novation was undertaken
“in.accordance with the contractual requirements. However, there remained a
lot that TIE and CEC had to deliver. As a contractor, we had to make
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requests fo CEC. We had the management of the designer — bt you can only
manage to a-certain extent if what needs o be provided by others is hot there.

86. | beliove that the people who negotiated and signed the Infraco Contract were
fully aware of what they had signed. The people who administered and - _
managed the contract were either stupid or compiefely ignored what others -
had signed for them. They: had completefy and dehberately mlsmterpreted the o
_ way the contract is ertten up -

87. There were issues, errors and omissions. within the design which was
provided by SDS. To a certain extent this was understandable, considering
the circumstances, complexity and the magnitude of alf the design 'ch‘ang'es
These issues were dealt with between SDS and Infraco w:thout any deiay,
.impact or additional cost to the Pro;ect '

MUDFA Gompletion

88. In general, MUDFA delays always led to aNotified Departure .- it was .

stipulated in the Infraco -Cohtract.-”r_he antisipated date for completion of
MUDFA Works appeared realistic. However, it transpired that this was not the
case. It subsequently became clear that TIE rie.ver fulfiled what they said they.
would. From April 2009 to the time of Media‘tioh, which was almost two years
later in 2011, & huge number of utilities had not been relocated. MUDFA Wés
not completed, At the start of the Project we never received programmes =~
identifying the status of the MUDFA Warks, During various meefings with TIE,
we requested an overview {o enable us to plan our works, As it was ciear that .

~ the MUDFA Works had a sighificant impact.on our work, an ovetview was
requ;red However, it soon became apparent that TIE WOuId not prov:de such -

- information or overview ’

- 89. ltis difficult to say why the MUDFA Works were not completed within the

agreed pragramitie. We were not in contract with the MUDIFA contractor, This
was TIE's remit-and so-only they can really answer why the MUDFA
contractor falled to complete within their programme. Within the contract - |
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| ;Séhedule' pari 4 “ it !s c!'early_ stipulated wher and which areas' should have

- _been'compieted Comparing these dateé. with the dates when we were
subsequently advised by TIE that the MUDFA Works might actually complete
(as per a programme 1ssued to us valled MUDFA Rev 8) then it is clear that

.':'1here was a huge delay, : ' ' L

BSC and SDS

90. 'BSC had a full understanding of why and where the SDS programime had -
sl'ibped The team 'résponsible for designs would have met fegularly with the
. 8DS. There would have been weekly meetmgs where all the issues would
- __have been dlscussed : o

91, B'SC dicf manage the SDS. In general, the SDS provider was responsible for
the production of the design. Their own design tears dealt with this and any
- issues regarding desngn We had an over-arching managing role to.control

them

'92. - .I’sa_m' confident that there were no failures on.the part of BSC that resulted in
~ - any delay with progressing and completing design, There wete some normal
,is'_s_ues encountered .but;jth'es'erihadj no impaget on the construction programme.
Sbs alwaysrdeii\keredwr]atwas required to keep the job progressing. This :
~ was achigved rthr'ough;.ﬁtec'hnlca]' queries when there was uncertainty abott
certain elements. There was @ quick mechanism in place to achieve a prompt
response before new drawings were issued.

93. _ BC.UK:cS'r-Siemer'is' did not fail or delay in providing design information to PB.
BCUK wete not a designer and did not provide design information to PB.

- Siemens arid CAF provided design information to SDS on behalf of BSC. -

' CAF, 'whic'h delivered the trams, ahd Siemens who were the M&.E (Mechanical
and Electﬂcai Serwces Contractor) far the track plus all the M&E functions,
provided their own design which requwed to be mcorporated into the over-
arching design from SDS. | cannot recaEI any 1ate issue of demgn mformation

- mpactmg the construction works, '
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94.  Asfaras| amaware, neither BCUK nor: Slemens delayed in carrying out an
Integrated Design Review (“iDR") : o

On Street Works Supplementary Agreement

95.  The On Strest Works Supplementary Agreement followed on from the PSSA
being agreed. This was a proposal that all other On-Street Works should be
carried out on the same basis as the F’SSA We had th'e'same probiems on
other on-street sections with the continued presence m‘ utilities. This led to
changes, resultmg in the Esfimate process not being comp[eted !ncomplete _
design and changes between BDDI and IFC also occutred in the on-street

- sections of the ETP; and on-street was also affected by-outstanding cdnséi}t’s
and third party approvals. Generally, the on-street sections were more prone
to pricing assumption changes and therefore Notified Departures. The -
proposal for an On Street Supp'lementary- Agréement was an opportunity to
unlock all these problems to allow works to proceed (in the same way as they
had done on Princes Street). This would be the case even if those works were
distuptive because we had previously worked under disruptive'circums_ta'na_es.
if required, we would also work around existing utilities or get involved in their
removal. This could have been done on a cost reimbursement basis, but we
could not price it in advance, ' L . '

Provision of Information re MUDF:-A_

96. There were a number of sporadic MUDFA programimes. [h December 2009,
we were still working with the MUDFA Programme from Apﬁl 2009 which-was
fiow out of date. | befieve that we should hav,é: recelved monthly updates in
“respect of MUDFA Works. In reality, it was every six months, 1t was TIE's
responsibliity to prowde this znformation to us. We did request prog?éés :
reports but to no ayail. As & result it was mposs:ble to align our work with
MUDFA. | believe that the reason why we did nof receive reguia_r upciates
“was because TIE did not want to tacognise and acknowledge the delay that

MUDFA was clearly causing:
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The two fain contiactors engaged in the MU DFA work were Carillion and
‘then, later, Clancy Docwra. There were a fow other firms engaged in minor

work.

CTIE répiaéect Ca'ﬁiliah‘With Farrans Construction and Clancy Doowra, but gave

the Infraco no notlce of this, At no poxnt d:d TIE pmwde the Infraco with: (i) the
8 -reasons for the delay to the completlon of the MUDFA Works; (il) when TIE

99.

: _became aware of such delays and (|||) reliable antlcipated completion dates
for the MUDFA Warks {which would have allowed us to know when we could
‘expect reasonable access dates for the commencement of our Works). Had

TIE provided us with this il‘ifc’jrﬁ’iafioﬁ,_it would have made our job much easier.

' The closest we got was "_spor'adie marked up dfawjngs_fram TIE's sectional
Project Managers on site regarding anticipated completion dates for certain

MUDFA activities in various locations, There was no formal communication of

this information from TIE,

As it was, we simply had- to make assum‘pt_ions about when the MUDFA

. Waorks mi_ght complete. Any dates from information we did get (e.g. from the -

5 :__ __si_t_é_‘ ma'nagérs)',:o_r assumptions _We made about anticipated completion dates
_farthe MUDFA Works, were missed without any explanation from TIE; Most of

©100.

 the time-we had no reliable information on when the MUDFA Works would be

completed and when we could get access to the site to enable our works to

proceed, This made it {mpossﬂoie to plan works or engage meaningfully with
subcotitractors. -

I February 2010 - and at our insistence - TI‘J'E;'-started; o provide, ona
3 ‘monthly basis, access maps sfiowing where Infraco had access fo areas of

- the site. They aiso included farecasts of when Infraco would get aceess to

=other areas of the site. However even this mformatron was imislead| ing and
differed from othar mformation we feceived. By doing a ¢cross-check agamst

536). This was submitted in _January 2010. We foltowed that up with a -further
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Estimate, which this time included costs of circa £40 million plus €4 million,
on 17 September 2010, This new Estimate approached matters in line with
the adjudicator's decision in the firat adjudication on: IVIU[)FA (“MUDFA 1%
‘The previous adjudlcatlon had been based on MUDFA Programme: Rews;on o
8. By September 2010, we were reporling a delay of almost 16 months to’ the L
- -fma[ comp[ehon ciate (for Sectlon D) from MUDFA delays alone. -

101, Even at this stage we were reporting delay. égainst Infraco Programre -
Revision 1 as TIE steadfastly refused to acknowledge the delay we were
reporting and had not agreed an updated Programme. We were. reporting
against a very out-of date Pragramme. Again, TIE refysed.io_ acceptour .
Estimate and ralsed many of the points they had raised in MUDFA 1. Itis

- worth putting some of this info context. By the time we went to Mediationin
Maich 2011, we were 34 months into the original 38 month Infraco Contract
period. Even at that stage,fTI'E could not provide any cerfainty as tothe
sequence and timing for completion of all the MUDFA Works, Thishad a
massive &ffect on our ability to progress the works. By refusing to even-
acknowledge the effect this was having, and continually stating that we could
mitigate any delay! TiEwere ampiy exacerbaimg an aiready very diﬁicu{t

mtuatlon
Conflicting P-I’anhiné and -Techniqal'Requi,réments;. .

102. 1n many instances, there were conflicting p‘lanning and technical
requirements, or conflicting requirements between the approval authority and
a third party. These were outw’ifth the cc‘mtrol_ of Infraco or S’DS'i_o- manage.,_ :

103, The design for Picardy Place was delayed due to conflzcﬂng requwements o
within CEC’s Technical and Planning depattments. The Planning Department_ '
wahted to minimise the impact to the existing footway widths. However, the
‘traffic modelling element (CEC Technical) could not be approved without -
taking some existing footway to provide additional junction capacity. TIE failed -
to mahage CEC, leading to delays in completion of this design package. This
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- element of WOrk Was nat approved or compieted durmg the durat:on of the

: :i.conSIderable money bemg spent by the Pro;ect on numergus |teratlons of

- design.

104, ~The Airport Canopy and Kiosk eloment of des'ign could not be completed prior
' to Medlat:on due to TIE's fallure to manage the approva!s and third party
L requm.aments At the time of Medsatlon TIE had still to ISSUG to Infraco & clear
“and deflned scope to ailow the Afmport Kiosk and Canopy designtobe
 finalised, This had knock-on .lmpacts.to. the-completton of .Goga_rburn '
* Retaining Wall W14C. At this time, TIE had stil to agree the Interfaces
“between BAA and the Airport Tram Stop o allow the design to be completed.
- Only when-a design change was instructed by TIE, on 16 Febfuary 2011,
" were the Airport Kiosk and Canopy and W14C deemed sufficiently acceptable
to CEC Planning for them to recommend the design to the Planning
- Commitiee for Abpfoval. - '

105. In-addition to conflicting requirements, comments were often provided after -
approvals had heen ohta'inéd as mentioned above. This constituted a
' confractual change, as SDS ware enitled to recovery of the costs to amend.
" the design to reflect the Jate comments. However, TIE rarely. agreed the valid
~“ghanges — when they did, this was generally after a protracted period that
| lmpacted _the; éompleti{)ﬁ;of'the dé's‘fgn anci ultifnatély thé'con‘sftructidh WOfk's.._
This can be seeri-from the minutes of the Design Change Meetirg held
fortnightly between TIE and Infraco, When compared with the Control
‘meelings held post-Mediation and:the progress made therein, the lack of
- progress made within the Design Change Meetings is even more startling.
Betterment and iPrefereh'tia! Engfine_er’ing- :
: 106 GEC through its Techmcal and Plannlng Departments saught additional
' “improvements to the city centre (new. road pavements higher specification
materials etc.) that; in other projects, would not normally have formed part of

the core tram works or tram budget. Usually, additional requirements to be
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carried out at the same time for cost efficiencies would be f_undedhy separate
budgets. Examples include high specification OLE poles and street lighting
columns, setts, efe. Whilst Infraco did not have srght of the original tram

budget it would be highly unlikely for it to have allowed for the hagh |
specification materials um_mately requested throtigh the Planmng Process. TIE
made féw; if any, attempts to.contral CEC or value engineer any of the high
specification items. - '

107 For example, with regards to road pavement works, Infraco’s initial p’mbosél
was to only remove and replace the wearing course on :'thé on-street sections*
Pricing- Assumption 12 of Schedule Part 4, TIE and CEC did not accept thzs |

anda desigh was developed for ful depth reconstructlon of ail of the :
associated roads on which. the tram fracks were to be installed. This resulted
in a‘contractual ‘ehﬁﬂe_ment-for Infraco to claim the resulting addiﬁ_oﬂna{ costs -
and time, This was subsequently changed post-Mediation in a value
engineering exercise, and the initial proposal was testored.

Approvals

108. Planning and Technica!Appfovals_ were nét-s’uffic'ienﬂy cgnipiete toallow.
Infraco works fo proseed. We could not proceed without planning approvals F
that would be against the law. SDS could not issue any IFC drawings without
having technical or ptanning appm\/a!s in place, There is a procedure which
requires to be adhered to in line with tha CEC. regulatlons

. March 2009

_ '109 A document fitled Framework Concept (for discussion) was produced by
Siemens around March 2009 {TRS0001 6833). This document was produced

Casa suggestion for how the dispute could be unlocked. 1 think that it was.
produced shortly before | arrived, However, | Was.'_in'voia:ed in various
Subsequent discussions. | was part of the Framework Team, which was an
altempt toiry and resolve and uniock the disputes The group identified
certain issues that should have been resnived but [ recaii that this was -
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. unsuccessful. The mestings involved more senior people in an effart to obtain

110,

 results. This did notwork out, and there was escalation to an even higher
level of management. There wére about three or four Framework:

Manageménf Team meetings that | attended. After this | had discussions
direct[y with Steven Bell, but again these were not successful. As a resultof
the foregoing, a decision was m_ad’e 1o stop hqidi’ng_'the meetings.

Steven Bell senta iefterm fine dated 5'Mar¢h 2009 (CEC00630202). | -

S 'imention th;s at paragraph 30 above and m my: onglnal wstness statement Part.
- of this letter suggests that it would be more appropnate o concentraie efforts

1%

outside the Leith Walk area. This is & contradiction. On the one hand TIE had
complained that we were not working. Now, in March 2009, they basically
lnstructed us to stop work in Leith Walk because it was not efficsent to work.

there. The main reason was the presence of ’che utflmes in Lelth Walk, TIE had
~ to recognise that they needed to fuifil their obligation to'us before a proper -

work mythm could be achleved on Leith Walk.

l'senta letter fo TIE dafed 11 March :2009. (CEC00940980). This intimated a

‘Compensation Event to TIE due to the failure of SDS to release IFC Drawings
: by the dates identified it the Prograimme. This was in relation to section 2A,

roads kerbs, footways, paved areas and drainage. ISC also infimated other

. 'Compensatlons Events in relatlon to similar faﬂures to achieve the release of

112.

; lFCs by thes dates tdentmed inthe: Programme This was in relation to other -
: sections and works. As well as drawmgs not being released on-time, these
- could have been related to SDS design change_s.from BDDI to [FC. They

boi_JI.d_ also be issues related to delay in TIE’s provision of instructions.

BSC produced a Period Report dated 28 March 2009 (05'004002684) At

e page 3y itis noted that “Vrrtua.‘!y all construction works are :mpacted by

external isstes which reqwre resoluﬁon ﬂirough the change pmcess ofthe
contract’. A fult explanation for this statement is within 5.10 to 6.23 of the:

. Appendix. This provides information in réspect. the Issues: preventmg work.

Thls was around the fime.that | joiried the Projact,
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113. Minut,es were taken of é meeting dated 31 March 2009 (CEC00942613), |
refer to item 2.0, “5.Q Design Programme. It was noted that this has nof been
-~ issued as perthe previous minutes. BB {Bob Bell] confiimed this had been

raised with Cofin Brady who stated at weekly moeting that this would hot_.b{a
Issued as it is deemed fo be commercially sensitive at this time". 1think that -~
“this relatesfo TIE's fequest for an integrated design programme, We had '
.multiple meetmgs with Siemens and 8DS to develop thls :ntegrated des;gn :
programme, which | think was issued to TIE around Aptil 2009. The individual
programmes meant that Siemeans designs were integrated into the 8DS
design Programme. These were then issued to TIE in each period. | do not
‘understand the:statement aroynd commaercial sensiiivit_y.

114, "There were diffi culties producmg afinalised design Programme This was
mamty because of the need to understand when the SDS demgn would be .
issued. This was continually delayed in part because TIE did not issue
instructions for changes following on from Development Workshops (resulting
in mandatory TIE changes), Delays were also caused by TIE failing to obtain
third party approvals. Further, CEC had an obligatiot to issue their consent for
cettain elements —bul there were delays with this. When one party is not
defwenng i has an lmpact on the other. Interested. pat’mers and the w1der

: pmgramme

T

. April 2009

115, There was a BSC/TIE m_eeﬁh‘g_ on 16 April 2009 (BFB00056177). The nii‘hutes
refer to & number of priority areas highlighted by BSG for i"edeéigh These

- areas were Princes Street Vlctorla Bridge, Leith Walk and the Tower Bndge

There was a letter from Steve Reynoids Parsons Brmckerhoff to myself
dated 6 May 2009 (PBHO.DO{J3626). This states that. “if is now clear that the
scope of the work fo be providet! under the novated SDS Confract is
significantly diﬁerent from that enviseged at Novation. Changes are still being
instructed and it is currenﬂy not possible to define an end date for Phase iH
[Deta;fed Des:gn] Regardmg the changes bemg lnstt‘uc{ed aii DR '
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corresp'dndencé' in respect of these matters was recorded within the INTC
regi_ster and the. Post Mediation Changes {"F’MC") _regis_.ter.

: 116. :There was a progress meeting on 21 Aprtl 2009 (CECOEMZGSZZ) ftem 6.0,
- F’rocurement noted TIE'S concems m re!at:on to. BSC’s procurement of sub-
| = contractors Regardmg BSC’s pmc:urement p!an Istatec{ that it was
= _compﬁant w.rth the _Contract and s the produ.ctrve and cost eﬁect;ve method
of procurement in the clirrent circummstances”. These are all related to sub-
contract issues. There was also-an allegation by TIE which led them to jssue
“under-performance notices because they said we had fai!'ed to enterinto
subgcontracts in the correct format. This allegatlon evenh resulted in an
:'_adjudacatlon where they believed we had not chosen the tight mechanism 1o
:_ ' secure the sub~cbntractors The statement that I made | ln the progress
" meetmg was hlghlzghtmg that we had all these changes and no ciear scope.
The arrangements we had with our sub-contractors af that time was that they
were all working on a scope defined in letters of intent (not formial
subcontracts). This was done for the benefit of the Project. If we had not
_ 'f'oll'qwed this pzfﬁe@‘dure_,‘:ourfs'ubcontracmrs.c_:ou,!_d have issued a massive
~amount of claiims against us dus to the fact that they would have been unable -
o get't)b with their works as intended. This would not have been beneficial of
cost-effécﬁvé for the client, If we received these claims and they wefe causéd
by obligations which TiEor CEC had to provide we would have: had to claim
: -'this back ' o ER

“117. The 1eﬁers of mtent basically defmed fhat we intended to go mto a sub—
R contract reiattonship with the sub-contractor for a certain scope. “They would
" riot define the full scope and full cutline of the work to-be undertaken. The -
-sub-contractor would then invoice us for the works exe_cutéd; Letters of intent
were only ever used for a specific part-of work. BSC had mulfiple sub-
contractors. Each individual section of work had its.own sub -contractor. We
had six main sub-contractors. There were then sub-contractars for the smaller =

: areas of work
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118. There was an email from Tony Glazebrook dated 30. April 2009

(TIE00037854). This highiighted continuing problems with design. There were
minutes of a meeting dated 6 April 2008 (CEC00354164), ltem 053 noted -
preblems with design, Théser relate to very detailed desigh issues. Regard_ing _
“the Design Assurance statement, there was a fundamén_téi,misunderstandiﬂg X

within TIE. The design could not be fully assured until it was complate. If we

E had issued a:'comp'lete Dasign Assuranc;e'Sté\terﬁer&t'at such an early stage

our designer would have asked for money, $0. that was the most cost-effectwe |

: way to do ik.

119. | received a lefter from Steven Bell dated 30 April 2009 (CEC00322635). This
letter attached a copy of revision 8 of the MUDFA Programme. The document
outlined a revised Prqgr:ammé which detailed. F’-roject-WEde completion of the:
MUDFA Works by December 2008. | also.sent a letter to Steven Bell dated & |

_ July 2009 (CEC00322640). Within that letter, | advised Mr Bell that this
constituted a Nofified Departure bacause the acces's dates--#&ere at variance
with Schedule 4 Pricing Assumptions 3.4.24 (diversion of any uﬁii_ti__&s) and
3.4.32 (Schedule Part 15 (Programme) programming assumptions). There - '
‘was further correspondence between myself and Steven "Beii.._My' lstter dated .
6 August 2009, (CEC00322634) contained an Estimate for the Notified
Departure. It also demonstrated that this would be undertaken in the most
cost effective manner. Steven Belt responded by lefter dated 3 Septermber:
2008 (CEC00322639). Within this letter, it was intimated that TIE did not
accept that BSC's proposal was demonistrably the most cost effective soiutlon .
| deal with this whola issue in more detail at paragraph 7 of my original - B
witness statement The MUDFA Revasnon 8 Programme subSequenﬂy beoame'. '

May 2009

120. There was an email from David Bill, Mackenzie Construction Lid, to Jim
Donaldson, Bilfinger, dated 18 May 2009 (BFB00058190). David Bil
;highlig_ht_ed that due to design failings there was a lack of progress. Our ;' L

subcontractor had to undertake “plecemeal work” as a result of the design ~ ©
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commg outin bits-and p|eces Asaresult of 1hls MoKenzie had to work to
very late provnston ang sometlmes even wrong provision of documents in
_ reiatl_on o thelr-ro_ls in Pr_lnces Street, The ch.er m_am issue was-the_ SDs
design for the overhiead electrification poles, TIE had .accep'te_d- the: Infraco

= proposals for this aﬁd cértaih elements of the Sie‘m'eh's design had to be -

S "incorporated with the onginai 8DS design. There were al[gnments required to
“adapt the designs to each other. This was not instructed by TIE in time so that
"cau_sed delay in the constriction, and complaints from our subeontractors.

 This was all covered by the PSSA. The issue was that everything shouid have
_beenin plé_c'e;:'befo\re' we starled. This meant that we had to undestake this
~ work during construction. Although we were obliged to make sure that the
5 5 oreglnai sDS design and the Siemens design were aiigned this was again a
- pricing assumptlon where the cost'conseduences of thls lay with T%E

121. 1sent a Jetter to Steven Bell dated 15 May 2009 (CEC01004773). This was
~ filled BSC’s Extension of Time Entitlement Programme -~ 31 March 2009 —
Revision 0. The letter intimated that an extonsion of time was required. This .
was due to the programme being delayed, which entitled Infraco to the
o extené‘io_ﬁ. The maih reason, again, was MUDFA detays: The exact details of
- our request "é.f_e within hard copies of our programme.documentation, -

122,  TIE would hever acceptany EOT request which showed late completion. This
| Was--seen_ as a major area of dispute, and we spent a lot of time and effort
R trying'to* get agreement on the pregramme extensions required but it was
hopéless. TIE never acknowledged the real impact of things like the delays
caused by the late MUDFA Works. It was ‘only resolved after the Mediation at
* Mar Hall. Prior to-this, they were just not recogn_[smg that they had causedthe
~maiority of the delay and were not able to grant anything.

123. Had TIE agreed an extension of time, then the consequences of this wotild be
. obvious — all of the milestones wouid have been extended. The deiivery'df the
B Infrac:o Contract was one such milestone. There were other milestones whlch
- were: deﬁned throughout the cuntract on different sections. Without
extensions, the dates remained as perthe current programme bt the Teality
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was that these dates were impossible to 'ac_hiéve, because of the delays
caused by MUDFA and changes fo the design {amongst other matters).

124. There was a TIE/BSC meeting on 25 May 2009 (TIE00361999 iter 010,
D.esigﬁ_ Programme). It is noted inithe minutes that, “BSC hawve now submitted
an ‘Entitlement’ programme and.a ‘Recovery’ programme: for overall contract

works. ‘A design programme to be read with the Recovety programme:is

 presently being finalised within BSC". The Entitlement Programme illustrated
the extension of time we considered we 'wer'e entitled to at thé'p'ointi of timé

. Thatis why it is titled “Entitlement Programme The Recovery Programme
demonstraies the other steps that we planned to try and reduce the impact.
However, the problem was that this was not always possmle a!bezt that TIE

reéfused to accept this.

125, - Reference to the design programime in the minules of 18 May 20.09- referred -
to, are references to when the design would be.available-and what impact that
wouid have on the cons'tmcti.on prografnme; For example, construction of
black piles at Russell Road Retaining Wall could only commence once the -

~ design for Russell Road Retaining Wall was _ava.ifable._

126. There was a TIE/BSC mesting on 19 May 2009 (CEC{}UQSQBZS) ltem 7.2 _
noted Frank McFadden’s statement that, “BSC had 1100 melres botween ': o
Haymarket and Russell Road whers Grahams could be working, however Jim
Donaldson had advised that BSG felt it was not sonomical to commence _
these works until a resolution had been achieved for Russell Road”. This
sounds like a significant number, 1100 metres, but the position was.
overplayed and misrepresented by TIE | think the section available to -
Graliams was 3% cubic mefres of volume. TIE always wanted to push.us fo
fake progress 'élthough they did not deliver on their ob!igaﬁons Haymarkét -

: :remamed even after Mediation, busy. Jim Donafdson s pomt was that putttng .
resources in very short sections without unhindered access wouid replicate .

the: problems on other sections.
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197 It is not just a matter of arrwmg ata site.and commencing work. Machinery
and resources have to be put in place which takes time, If there is ot .
: sufﬁg]ent work then everything comes fo a standstil.

1 28'.__ f-Ai‘a:’-",tzei.ir-S'c:otti 'BCUK s'eﬁt 'ah -email and aﬂamment to me and othérs 'da"ced'

25 May 2009 (BFBO0US6224 and BFB00056225). The emall and atiachment

S "outllne concerns refating to SDS: 1 would hot say that the SDS provider was
perfect but they generally perl”ormed well ih challenging circumstances. There
were errors and omisswns withtn the design, but thls is to be expected in a

project of this scale. -

120, There was an internal TIE email from Richard Jeffrey, TIE, to Alastair
Rlehards and others dated 28 May 2009 (CECO{)985815) This emalil appears
| '_3:_10 summanse a meetmg atended by Richard, Steven Bell, Migue! Berrozpe,

' Pro]ect Dnrector Siemens and mie. | did not see this email at the time. | would
agree that the meeting was-good natured and business-like. It was very
. clearly identified in the email that TIE and BCUK did not frust each other. This
| believe was due to the differences between us, TIE believed we were not
- moving in the diraction they wanted: [nfact, we had uridertaken many goodwill
: ;exerc;ses and had trlad. to make certain things work. We would then dlscover
- -~ that TIE were hot keeping their word En relation to what had been discussed
- and agreed. This led to a lot of mistrust, In addition; the fundamental
_disagree’ments:abb,ut:P_rinoes:Streg‘t had notrbeeh-restslvéd; This was the £2
million dispute ihat.femaineci even after having agread a demonsirable cost
mechanism. This mechanism clearly stipulated that such a huge difference
should not have.arisen. Siemens also. had a lot of issues; so this led to the .
high level meeting referred fo in the emalil. Richard Jeffrey had arrived around
May 2009, Richard was nat involved in the PSSA. When he arrived, Richard
- atternpted to identify what the issues were. Within the email Rlchard refers to
the Pro}eot Management Panel ("PMP”)

130, The _PMP was 'fhe' reasoh why it was Steven Bell, Miguel and myselfthat were
‘discussing issues. It was ata high level. Richard states at the end of the

o ;‘e%'n'a’i_i.- “I seems to me we have a chOicet-:‘_-We:c'an tough this out, grinding out
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every point.along the way 6r we can take the whote *re!aﬁohshﬂc (rather than
each issue) to mediation (marriage guidancel) In doing this 1 think we will very
quickly get to the issue of the unfinished desigh fisk. We can dddress the-
issues of the unfinished design in a contractual level as above or we can go
through a couple of dozen examples and see if we can resolve pragimatically,
Each approach has its risks.” | think Richard Jeffrey had realised that there
were a number of very tough issues between both parﬂes, ] recall Richard
mentioning to:me that the issties would need to be resolved in 'a..-'similar'_’ |
manner to marriage guidance. Richard again referred to this doncep_t at
Mediation- _ahd' fater with the disputes. In _relaﬁ?:nn to 'the.di_é.pu.tes, :Richarc{-' o
-beiiev_éd that whichever party had the correct standpoi At would then provide-
guidance to move forward. The problem was that TIE lost all these cases and.
.they_ would not take ainything on board (they would not honour the priﬁciptes- - |
determined at-adjudication). This resuited in _maﬁers; escalating.furiher_ Noting' :
the content of the emall, itis clear that it has beeh discussed internally. The
conclusions Richard details were not discussed during the meeting { was -

present at.

131, | believe that — If Steven Beil had acted on the issues raised within Richard’s
email —than we might not have had two years of disagreements betWeen us.
and TIE. ' P

132. 1senta lstter to Jason Chandler, PB, dated 28 May 2008 {TIE00897032).

Within this |etter, | advised that there were areas of Phase li] (Detailed.

~ Design} work scope that:PB required to complete under the SD'S_Agreem:ent.
There were & lot of issues raised in the letter, SDS balieved that they were
:entltled to additional momes due to further deaugn changes In theary, they

' were correct, However there were elements where they had not comp{eted

_ their design yet. These were covered by their orlglnal jump sum payment TIE
would not make any additional payments for these additional design changes
‘because they did not instruct them. As a result, we made the decision to make
some additional payments to SDS. This was despite the fact we had no
recovery from TIE for these situations, This so-called agreement which we |
‘made with SDS was subsequently sent to TIE in error by private email. TIE
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. were challenged on this, and confirmed they had received the e"maEI and
_ -subseqUenﬂy deleted it. It was msstaken!y sent as the correct reclpient hada
“similar name to a TIE emp[ayae ' ' '

133. At varlous titnes, we thought there might be scope for some progress. For
example, followmg reaching agreernent on the PSSA (in March 2009) we
. attempted medlatlons wnh TIE to see. if we could unlock i issues. We had a
medtation before Elleen Carroli on 29 May 2009 the same day we signed the
: :ﬁnal PSSA ThIS was about the percentage uplift ~ to cover cverheads and
s prof’ it - Wthh was to be applled to the Actual’ Cost assomated with the Notified
Deparlures and sums due to us via Appendlx G to Schedule Part 4. We
reached a settlement which was recorded it a Minute of Variation dated
-3 June 2009 (BFBG0053622) that we would get an uplift of 17. 5% in respect
of the civil element in valuing these changes

-~ June 2009._ o

| 134, 1senta letter to TIE and dated 1 June 2009 (TIE00339741). This lotter
‘advised TIE that we would issue an invoice for £3.2 million, This'-fbltowed
TIE's acknowledgement that it would not proceed with the construction of
*‘Phase 1b. On 1.July 2009, BCUK issued TIE with a sales invoice for £3.2
million plus VAT of £480,000, in relation to, “Compeénsation for infraco’s work
in 'the;pmcurement period on Phase 10 in _a_caoitfan’ce Wfi‘h:: Schedule Part 37
of the Infraco agreement’ (TIE00338743), This was part of the Kingdom
. Agreement, which was subsequently incorporated into the Infraco Contract. |
o This payrheht was stipulated to'be made if the 1b-phase was not proceeding.
~ Ireceived a letter of response to this invoice from TIE dated 4 August 2008
_ (TIE00339746) That letter intimated that TIE would pay the sum il the mvotce
under reservation. ‘There was no teason for this letter. We were con{ractually
- entitled to the payment and there was no question of mismterpretat:on

135. B.SC.’s'pro'poésed fix‘ed price for phase-ﬂb*-wés -jﬂ*i--?;«é_:m_éllio,n. This Wa-s almost
three times the bid price of £49.7 million. It was clear to us (BCUK) and TIE

- that 1b was not proceeding. We had never had the opportunity to undertake
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proper pricing for 1b. There was not a great deal of time spent to fine-tune any

exact cosling.

136, Richard Jefirey sent an email to various recipients dated 8 June 2009
{CEC00986647). An carlier email from Michael Heerdt, Blifinger was pgrt.;of'
this:chain. Michael states that he ‘ét?iﬁc_:'ipat_ed additional Project costs inthe
range of £80 million fo £100 million, excluding any additional c_:qs;ts;of Siemens
and CAF. Michael also predicts a ‘project overrun of arduh'd 18 months. |
Michael Heerdt was the Managing Director of Bilfinger Western Europe WhICh
was located in Wiesbaden. it was not the UK orgamsat:on it was the
overarching organisation. When Richard Jeffrey started with TIE Michael met

. with him, This was‘an attempt to build a relationship. at a high level.

137. The reference to & cost overrun related to the build part of _-the.ETP. This was
a Bilfinger element and not Siematis.

138, The Executive Summary of BSC's period report to 20 June 2009 - -

- (CECD0624393) noted that production of eivil and bullding drawings in
accordance with the original design was 80% complete. In gen'e'r_a_!_,_i'“
earthworks, roads, track and structures drawirigs were available but drawings
for the ,.depct and tram stops were incomplets. It alse hoted that meetings
were in progress to agree a new programme. At that tims, a fotal of 409
changes had been notified to TIE with a submitted estimated value of

" £47 500,000, It was, again, noted that, "Virdually all construction Wq}fks are

Impacted by external issues which require resolution through the change -
process of the contraot”. Th|s report was :ssued under my authonty and I fully =

. agreed wzth the content S ”

. July 2000

139 We attempted a further mediation from 29 June to.3 Juty 2009 whrch was

| chsof Infraco and TIE f_oilowa.ng_ a meefiig on 22 .J_une,. covering all of the.
major issues then indispute: This included: the valuation of EOT 1, which was
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| ihe_ 2 mohi:h_ initial dél,ay' die:to therSD_S p'rog'ramme frigving from_#ers_i'ah 2_6

" which was what the price was base-d on, to-version 31 by the time.of signature

of the Contract; the time dus to us In respect of EOT 2 (MUDFA delays as at
_ "Marc:h 2009), how to. mterpret Schedule Pért 4; the valuation of BDDI o IFC

- Changes etc. ThlS was alsg the start of the- dzscussmns on what betame

a0,
 because it became clear that we had fundaimental disagreements on the

141,

Unfortunate[y, we were unable to reach agreement wath TIE -at this medlat[on

interpretation of key aspects of the Infraco Contract, We followed the
mediation up with a ‘Without Prejudice* offer to TIE on 8-July 2000

: (CEC00631230). In this letter, as well as making proposals in relation fo many
- of the things discussed at mediation, | also ur_g.'ed TIE to, ‘abandon its passive
: beh‘a'vida? in favourof an 'abtive' decision making process. By this | meant that
: gthe issues between us.were: only Elkely to get: much worse if demsmns on how
to proceed were. not taken sarly. In response in-a letter dated 9 July 2008
"{CE000531 239), Steven Bell took the position that TIE remained open to

'tak:in'g decisions but it was Infraco's failure fo provide information which was-

~ making ihis lmposszble Itwas clear that we.were very far. apart on many

. lssues

“Fhe minutes of & progress :m'egéting' were sent to me by Steven Bell, dated 14
“July 2009 (CECD0429610}. iter 5.5 provides that TIE had noted that the SDS

programine was falling behind with no explanation. This was due to design
related issues. There were general complaints about the SDS: programme
slipping. There was morg than one reason for falling behind. The design

-cantamed any individual parte and each part had a different impact. It is
t_he_refore dnf_ﬁcult to.quantify preqlsely why the progr.a_mme .hadzsllpped-,,_lf will -

have been the result.of many differing reasons and so | cannot provide an

“answer now to suich & general question. Certainly, failure by TIE to issue

instructions and the MUDFA delays will have had & significant impact .'on"why_

the SDS programme was slipping. There'was always a variance statement
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142,

- 143,

144.

provided with the design programme — this would identify and define the exact.
reasons why things had been delayed., - B

An internal TIE email was sent from Richard _Jeﬂrey 1o others dated 31 July
2009 (CEC00867242). This email noted that Richard had met with me the -

~ previous evening. The emall indicates that | had, amongst other things,
indicated that BSC would not start-any more On-Street Works without & much .

improved_-stipple'mantal agreement. | sent an email to Richard Jeffrey dated -
30 July 2009 (TIE00031088). This email had'a docurnent attachment which
outlined a Final Settlement Proposal. A: further email was sent from Rlchard_

Jeffrey to myself dated 4 August 2009 (TiE00033401) This email mt:mated '

that TIE wouid reject the.Final Setlement Propnsal

BSC did_‘nct refu_sa to ;c_ommehce. any.rﬁor_e -On-‘-Stjreét Works Without :
supplementary agreement, BSC carrisd dut warks on a ‘goodwill works’ basis.
An example of this was not requesting a TIE Change Order before -
proceeding. This was maintained g until September 2010, when the situation
had become so bad that we could not continue on that basis. The exchange of
emails referred to was as a result of the mediahons TIE then attempted o
foree us to work beyon.d the Infraco Contract without f_@llowmg the co_ntr_ast
cohditions. We did undertake work hut, of course, there were areas where we
raised a Ghange Order request. Thére was also the issue of the Infraco
Contract, which did ot permit us fo work withaut a TI= Change Order (ciause
80.13). '

There was no difference In BSC’s position in ‘réléti@ﬁ'{b Off—Street'Wbrks The
‘Off-Street. Works were: easier hecause they were: generaliy not subject to the '

same extenit of problems as On-Street Works. There were fewar utllsties :

- present and this meant fewer problems in these areas. However, we still had

alot of issues with design. There were changes from BDD! to (FC and
consénts and approvals-outstanding, but we continved on the oﬁ-street dunng E

this pericd (as we did with elements of. On-Street Works)
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145 The Flnal Sett[ement Proposal (TIE00031089) sent with my emai[ of 30 July

- 2009 does not dlffer greatly WIth what:.was achie\red at mediation wuth CEC

Thls ls very dasappointmg, given that it took two yeays to achieve what was a

_ senslble way forward. An example was. the proposal to have an independent
: QS and a S!l‘ﬂpllfled change procedure in reSpect of the Clause 80. 13 hurdle. o

. Thls hecame part of the agreement wsth CEC later on. As sfated previously

- TIE refused fo- accept any updated programme fhat would have shown de!ay
L ?-and proved our entlﬂement to an EQT. Thss meant that we were workmg

. agamsta com_pl_etely_ out of .date_ prog_ramm_e.. The propesal was to give us
“what we thought we were entifled to with some payment — but wilh Infraco
taking a hit on certain prolongation costs. The BDD! to IFC relates to our
fundamental disagreement with TIE as to the meaning of Clause 3.4.1 of the
Schedule Part 4. BSC maintained that, where there was a change from BDDI
- to IFC noted in that clause this Was a Notlfled Depar’ture We were: therefore

i entitled {o extra tlme and mﬂney under Clause 80. TIE were malntammg that it

| was.al design development. BSC were subsequently found to be correct on

this point at two very. important adjudications. These were in relation to Garick

‘Knowe and Gogarbura, What we were proposing was that we would accept

the 4% deduction from the value of the change to account for a degree of -

design development. However, the proposal was rejected by TIE,

August2000

148.

47

“An emailwas sent from Kevin Russell, Contract Manager, BSG, to me and
others dated 3 August 2009 (CEG00805091). Attached to the email was a
- draft schedule of services (CEC00805083). This draft was in relation to a
proposal to. appoint an Independent Quantity Surveyorto verify-and detemine
disputed Estimates for changes to works. This proposal was not implemented.
- From what | can recall, TIE did:not want to 5rel'ihqui$_h any control. -

My view was that it was.éensi_ble to utilise arindependent certifier. This was

: imlemented after Mediation -and was successful, so it was clear that this was
a sensible way of determining matters. This progess, if implemented earlier,
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could have achieved agreements. This rolé Wa's-‘uhdertéken by Colin Smith as -
‘well as Turner & Townsend ("T&T") post-Mediation. L

September 2009

148, The adjudications which commenced in September 2009, dealt directly with
-whether changes which had occurred between the BDDI and the IFC :
information wer_e'pr_,operly:té' be considered as Notified Departures. TIE's .
position was that the identified changes in respectof-the 'design at each of
these eIO'datiQns were simply the:normal evolution of the design which Infraco. -
~was abliged to cafry~0ut in order to meet its desig'n' obligatibns- in terms of the '
| Employer's Requirements. Whilst we acknowledged that we were of course
obliged to deveiop and complete the design and canstruct the IFC. deSIgn the |
issue was whether we were entitled to add;t:on_a_l_ payment for domg $0 given - |
the Pric[ng'A_sgumptfons which had;:beejn‘ag_readf and were contained with }
Schedule Part 4. o . |

149.  This was the first real test of the Schedule Part 4 Pricing Assum'p_tions and we
~were very relieved that it was defermined in Infraco’s favour, albeit that TIE .
- appeared subsequently not to accept that finding. The adjudlcator on these
two adjud:catibns determined that a dlstlnctéon had to be made between the
‘general obligation to meet the Employer's Requirements and a commerclal
agreement that reflects the fact that the detailed design requirement for that
obligation had not been completed at the date of the Contract.agreement. That .
is, there was a distinction between Infraco's obligation to design the works |
- and the price that they were to be paid. Hg also highl'ighted clause 4.3 of the
: lnf_r'acg=£;o_nti~a¢t_._The p_rovi"sio,n.s of Schedule. Part 4 ook preééd.encé_bve’r”any
other part of the Infraca Contract as far as Infraco’s éﬁtiﬁem'eh't to payméﬁ; o
- was concerned. He thersfore. determined both the Carnck KnOWe and -
Gogarbusn dlsputes in favour of Infraco ' o

180, There are minutes from a TIE/BSC meeting on 8 September 2009
(CEC00429610). | received a copy of these by letter from Steven Bell on
© 21 Octobet 2009. The miritites noted at item 4.3 that, “Section 1B - Leith
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i "_Waik works now p!anned to cormmence of 4 Januaty 2010 affer cr)mp!eﬂon
~* of BT works, RB [Robert Bell stated that it wais hoped that BT wou!d be

'-'c:ompieted prior fo 27 Deqemb_erzoog, however BSG advised that very little
woik could be undertaken priorto stated commencemerit date.” item 129 of
the MUDFA Programms noted that the latest programme had been issued for

: : Letth Walk and that BSC had requested 5|mllar mformatlon for the whole
L 'Project {do.not know the extent to which the MUDFA Works had been
. ':compieted’ by this time. It was the responsmllity of TIE to engage the

51,

~ contractor, so Infraco would have no direct knowledge of what had been
completed at any given time. Wha‘: we were aware of was that MUDFA was
delayed considerably. |

The_'Exécuti_ve Summary of BSC's pefiod eport to 12 September 2009
* {CEG00624408) noted that produdtion of civil and building-drawings in

- accordance with the original design was 86% complete: If also noted that in
- general, earthworks, roads, track and structures drawings were available but

, ‘152-.;

~ drawings for the depot, substation-and tram stops were incomplete. It also

noted that a total of 464 changes had been notified to T!Eiwith‘ a submitted

~estimated value of £71,189,000, I cannot rea'ily' recall the details of this after
~so long but this will have been an accurate s‘hap_s’nct 'of progress at the time; :

srThe document also noted that TIE had refen‘ed four dns;autes to the Dispute -
Resoluhon Procedure These wers Financial Aspects to EOT, Hilton Hotel Car
Park; Carrlck Knowe Bridge and Gogarburn Bridge. Howe,\!er,.BSC did not
‘consider that these four issues would resolve the overall global issues.which

would allow the construetion of the Project to move forward, The first two

“issues were minor. We did not have decisions on matters three-and four, We
did howsver go on to win these at adjudication. Despite this, TIE refused to-
~acknowledge the degisions, in-addition, there were: a lot of other sssues

including the continued presence of the MUDFA contractor and how to dea!

- with and progress Estimates. Therefore even if TIE had accepted the outcome

| , 'bf‘,these;:aﬁjud_injations'(which they didn't), then these issues alone would not

have resalved all of the issues betweer the parties. .-
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163,

1564.

165.

October 2009

An adjudication decision was fssted-on 13 October 2009 by Robert Howie QC

(WEDDO’OGOO:ZG), “This was in relation to the Hilton. Hotel car park works.

Mr Hunter in respect-af the Gogarburn Brndge (C-EC{30479432) and Carrick
Knowe Bridge. (CECOO4?9431) Then, on 4 January 2010,. Mr Wilson Issued
his. adjudlca’tlon decision iri relafich to the: Russell Road Reta:mng Wall Two

{CEC00034842). | was fully involved in all these decmlons from the point of -
knowung they were.being progressed. In respect of the day to day matters w1th

the adjudlcations these were dealt with by Pinsent Masons and my
commercial QS team, Jf there was any documentataon to be sugned I had to be -

fully aware of the contént.

T_he Hilton Hotel was a very minor issue with no.effect at all. We lost, and |-

‘acknowledge: this. We did, however, win the adjudications for Gogarbum-and :
Carrick Knowe. These ware about to change from BDD! to IFC and | have
discussed these above, All of the-adjudication decisions are dealt with in more
detail in Appendix 1 to my original witness statement. This Was alsothe casg
. for Russell Road retaining wall. The problem was that TIE did not accept the

outcome of these ,adjudicaﬁons and.ihéy-w:are not prepared-td accé‘pt' thatthe -
decisions reflected the proper interpretation of the Infraco Contract. This was
even when an adjudicator had ruled on the facts which were stipulated in the
contract. This was one of the main reasons why it was not easy to proceed.

Indeed, there were more issues than just the four referred to.

The decisions, ‘even for sdmeoné net involved in the proc':ess; aré 'relatively o
- clear when you read the sunimaries. The- adjudlcator has ruled very c!early on

who the degision favours. This is-also clearly |ilustrated when the adjudicator

tecards who will be responsible for costs. 1t TIE had to pay the full amount,

then it was clear they have lost the case completely, On ogcasion the costs
may have {o be shared as a percentage dependant on the ruling. When we:

lost, we paid the costs. The. difference was that we acknowledged this, even
though the case that we lost was minor on a principle which was very isolated.
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| think there was a stralegy from TIE’s side not to acknowledge decisions
wh:ch went against them

15‘6!_ | sent Steven Bella !e{ter dated 23 October 2009 (DLAOOOG'I 692) ftre ated to
o on-gomg disputes with TIE in. respect of delay in submitting Estimates and the |
| . dliffi cultles caused by the fact ihat we: dadnt have agreement.on a programme

E :that reflected the 1mpact of the- MUDFA delays Within the letter | am
- 'htghllghtmg my opinion that the dominant cause of delay in the Project was
- the delay caused by the incomplets MUDFA Works. |

November 2009 :

157. | sentan email to Steven Bell dated 10 November 2000 (TIE00399860). 1
' : advised_Steueﬁ-thé__t it was BSC's intention to commence work on particular
sites betweeh;Novemb'er 2009 and January 2010, At this time, we were still
3 diScUssiﬁg"the \&ay forward regarding the On Street Supplementary
Agreemertt, There was also discussion between David Darcy and Richard,
Jeffrey. David Darcy had taken over from Richard Walker as the Managing
Director UK. On several occasions, David had direct discussions with Richard.
~This was an attempt to achieve progress. On our part this showed a- degree of
goodwzll despite there still being unresolved Issues.

188.  The sites. we had identified to commence works at were selected because
- they were high value for TIE. Haymarket Viaduct still had utilities present at
- thattime, so there was a lot of work to be undertaken,

150, Itfs my understanding that work did commence on the sites identified within
the email. The progress repo_'rtsr from this time would confirm this. This was
evidence of.a goodwill gesture by BSC, despite the ‘on-going contractual
issties, We were attemptinig to find a.way for the Project t6 move forward. The:

* On Street Supplementary Agreement was still under heavy discussion, and a
’Iotﬁ. of time and work was spent on this. There was also a commitment to move

| fbr_war_d on the Off-Street Works so that progress could be made.
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December 2009

160. There was a progress meeting oh 1 December 2009 (CEC00429454). The
'mmutes were submitted to me by Steven Bell. ltem 5.1 noted that 92% of
. Planning Approvals and 84% of Technical Approvals had been granted, -
These issues were TIE's responsibility: TIE or CEC WOu%d need to prowde a.
reason why they were not cemp[ete ' R L

161. There was an in’t_e‘rnai emall from Baltazar Ochoa;, Change Manager BCUK, -
dated 9 December 2009 (CEC00328711), -Ait'aehed to the email was a draft
‘Memorandum of Understanding between BCUK and PB (CEC00328712). The
email trail also contained an email from Suzarne Moir of Pinsents, Ms Moir
set out her understanding of why the memorandum wais required, etaﬂng,
“hecause Infraco believe SDS may have a suecessfu! defence in relation to
any claim under the SDS Agreement for late deiivery of the design asa .
-resu!t of BB/Sfemens faiture to prowde design mformatron ceny ouf the CIDR
| elc ift trme and in accordance with the currant deStgn programme This coufd '
result in !nfraco being exposed under the Infraco Contract n‘ as a result of the
OSSA or success in the Adjudications, TIE instructs or Infraca become
“obliged to proceed with the works — for which there is.no design at: this time as
a result of the Infraco failures as set out above" Thle is an example of grossly :
unfair behaviour by TIE. Itis clear from the email chain that it was internal
legal advice pravided by Suzanne Moir of Pinsent Masons. In error Calin Neal,
. TIE, has raceived a copy rather than. the intended recipient Colin Brady '
Baltazar went to TIE on realising the mistaks that had heen made, Thete was
- an attempt to recall the email but this was unsuccessful. Colin Neal confirmed
 that he had received the emali but assured Baltazar that it had been deleted '
from the systern in fact he cfrculated it w;deiy wuthln TEE

182. Ala subsequent TIE!BSC'meeﬁng' on 2_1 June 2010 ,(TIEDQ;3~6981 2), it was -

. noted in the minutes that Kevin Russell advised that there was one additional
agreement in place between BSC and the SDS Provider. Its purpose was to
unlock the des;gn change issue which was held up by TIE. This is reference {o
the agreement | refer to in the prec:edmg paragraph The agreement SR

| 'P.age' 52 0f 113

TRI00000095_C_0052




| 'mc:entwlsed PB to speed up 1he comp[at[on of the des;gn and reduced the
_ rlsk of havmg a claim against us; In normal mrcumstances we. should have
- received the design Change Orders. prior {o progressing. The money shou!d y
~ have passed through usto SDS o accommodate all the changes. TIE,
P however dld not pay and so we had to find a mechanxsm to get SDS working.
Tt was only hatural that they did not want to work free of charge. This was
= 'referred to as incentivisation - flmshlng off design without TIE's knowledge
L fomewvrse TIE would hever have issued these Change Orders Thls
) " agreement was discussed at meetings between BGUK and PB. E canriot recall
the conclusion of the agreement, but my understandmg is that |t was produced

_and signed

163, 1 car'mot' remembei* whether S‘ieméris‘ were involved in these discussions. | do
. ]not beheve that they wanted to be involved whilst there remamed issues

: mamly related to civil works. -

Events in 2010
_-_Aud!ts ., '

71 64 Clause 194 of the infraco Contract (CECOGO36952 page 229) is headed
R 'Informataon ahd Audlt Access', Ciause 104 2 prowdes as follows: "The items
: referred 1‘0 in Clause 104. 1 (alf Deltverab!es and mva;ces, tfmesheets to
suppo:f clafms for re;mburssment ) shall be kept in good order and in such
form so as fo be capab:‘e of atidit (incliding by electmmc means) by TIE's
N :epresentaz‘tve. TIE, CEC, TIE's audjtors or CEC's: auditors or any other third- .
| _pan‘y The infraco. shall make such records avaffable for mspectton hy oron .
beha;‘f of TIE'S Representafives TIE, CEC T!E’s audrtors or CE C's auditors or
i any other thm:i pa fty at alf reasonablo times dunng norimaf workmg hours: on
. _.not less than one Businegss’ Days notice...."

165.  The frequency of such audits was ta be reasonable, Clause 104.2 also stated:
-+ M addition to the requitements of Clause 104.1 and 104.2, the Infraco shall
- provide to TIE's: Representative, TIE, CEC, TIE's auditors, CEC's auditors of
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168,

thelr succes-s,ors,-:aﬁy other if?fbrh?éﬁon,- dociments, records and the fiko.in the
possession of, or available o the Infraco (and to this end, the Infraco shall use
all reasonable endeavours fo procure that all such ifems in the possession of

the Infraco Parties shalt be available to it) as.may be reasonably fequested by i

TIF's Representative, TIE, GEG, TIE's auditors of CEC's auditors forany
putpose in conhection with this Agreement and/or the Infraco Works.” -

| discuss TIE's misuse of the auditprocess at'paragraph 16.3 of my original

witness statement, In: short, TIE tried to use the audits to getinformation from

BSC to use against us. The whole process .became_ very cdhten.tiotis-.

( e Relationship

167,

There was an emali from Richard Jeffrey to Dawd Darcy dated 19 January
2010 (CEC0058795). David Darcy was the Managing. Dlrector of BCUK. -

‘Richard highlighted conicerns within his email, There was f_urther c

correspondence in relatioh fo this matter by Riehard Walker datad
3 February 2010 (CEC00655626) and Steven Bell, TIE, dated 16 February
2010 (CEGO00578867). David Darcy was seconded by Richard Walker who

- was the previous Managing Director. David was basically his deputy so they

168.

: h’éd a double function 'Wifhih the UK. David attempted to b‘ui'ld upa
‘relationship on another senior management level With Rlshard Jeffrey to gei o
things moving forward. - ' - . o

Iy response to the correspondence betwsen the individuals stated, I-Se_nt:a_: ”
let'ter 1o Steven Bell dated 1 March 2010 (CEC00578328). In my opinion, this

o ]etter prov;ded an acourate summary of all the problems: which existed wnth :
- TIE We had a very difficult relationship. with them | in 2010 and it Iater
: escalated further. it felt hke A campaign by T IE to bring BCUK to its khges.

(this is what | refer to at paragraph 16.2 of my original wﬂness statement)

That is also what a few individuals, including Tony Rush, have lntlmated.

directly to us. This included the on-going audits and refusal to-accept

| CECO058785 |
- should be
“CECO0587959

Qrcigrammes that would allow us to realise our comp!ete en'ti'ﬂemeht toan -

: ,EOTi In addttmn there were comp!aints about our approach to Estimates and N
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. sé'ndih'g-_ iag'hﬂnéireds of letters év@fy month, | think the record was receiving
" close to 100 items of correspondence. in one day. TIE also disputed the.
" adjudication decisions; disputing what we thought was the clear wording of |
e Clause.80.13. 1 believe that oy letter l!lustrates what a dn‘ﬁcult pesmon we
- 'were in at that pomt of 1|me o

160, There 'waé a breakdbwﬁ in trust betWeén the personalities involved, together
o with the conitract issues. [t was the same personne! involved OVer a14 month
- period The only person who came tn afterwards was Richard Jeffrey, in May
2000, Iy my opinion, the way jn-which TIE admin_:st_ered the_ Infraco Contract
 was unprofessional. 1 had tried to build a relationship, which included
- underlaking goodwill works. We also imp_lémented'the PSSA. However, it
~ always appeared that TIE would furn their back on what was agreed. This
- would result In threats belng made in respect of the contract. Then they would
not even péy for what was agreed. This was clearly a major obstacle. in -
a!idwing_=trust' to be built, - |

On -Sfre.gt supp'lemgn;al' Agreeme nt

o “1__720, 1 senta letter to TIE dated '19 February 2010 (CEC{>2084034) ThlS letter
| ' 'de‘tal!ed an offer for a Supplemen’tai Agreement covermg the rernamder of the
' '0n~8treet_ Warks, The basis for the proposed agreement was almost identical
fo the PSSA which had allowed the works on Princes Street to proceed. This
had been prepared by us. but based on a jointly proposed strategy fotry and
- overcome the effect of the much delayed MUDFA Works which were: badiy
._ - affecting the on-street sections of the PrOJect as well as the changes (Notlfied:
. Departures) which remamed unresolved and which were therefore holding up
: 'four ability to progress wﬁh the Works. We: -got so far with'this proposal and we
‘believed that it would be # good workable a_greement which w_ouid allow works
to progress even where the cost of changes and the impact of the MUDFA
delays were not agreed. The-bagis for this agreement was that all the On-
Strest Works would be paid for on a ‘'demonstrable cost', ‘open- book’ ba31s
(the 'On Street Supplemental Agreement‘ or ’OSSA') R E
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171, _ [ received a response by lefter from Richard Jeffrey dated 26 February 2010
(CEC00368373). Within this response, Richard rejected BSC's offer. There
were 11 "background factors’ that he considered were relevantfoa -
forthcoming meeting between TIE and BSC, These mcluded the following -
assertions. "6. ... The recent audit carried out by TiE shows that tnfrace has -
failed to appc}mt key—,subconfracfors for any Givit Engineeririg Works required

by Clause 28 of the Infraco Contract. 7, ... the SDS Provider shouid have

- completed the design in January 2009, TIE are not satisfied that Infraco have
complied with their obligations under the Infraco Contract in managing the. |
SDS Provider. 8. CEC asserts that Infraco has been responsible for delays in
obtaining appravals. | replied to Richard Jeffrey by letter dated 3 March 2010
{CEC00648426), : ‘

172, Of Mr Jeffrey's :11 'fac'i_;'ors in h_.is letter dated 26 :Febmary-z-o-1'o,_. tod

| agree with point one —there i's-an"ackhom_edgement of.ft’he delay. - -

The second point was that, “any extension of time will have to téke.:account of
mifigation meastires performed or lost by Infraco”. | generally agree, but w_e'
had taken mitigation measures into. account in the programme. -

The third point was that, “Infraco have been offered an extension of time of
ning months in addition fo the 7.6 granted”. ‘We had been offered nine -

“months, but only six months costif 1 recall this correctly. We had shown a full
entitlement o time which TIE s;mply refused 1o accept. If we had accepted
then we wollld have been contractually liable ' S
The fourth item-was that, “Infraco’s current rough:pmgramme -show._s that -
Infrace are infending to seek a further 16 months of an- exfehsion The third
extensu)n has not been substantiated nor does TIE believe that it could ever

| be subsfant:ated” We denied this - it could be and was substantiated. -

Jtem five was that, “TIE has confirmed that six motiths of pralongaﬂon oosts
wil be valued. (See TiEs !efter dafed 13 November 2009)” Th:s was SERNEE
unacceptable fo us.. .

In relation to number sm, thiere was no delay or issues that flowed from the
. fact th_at.we hadn't entered into subeontracts with key subcontractors. We tried
to proceed on the basis of letters of intent to avaid unnecessary cost. |
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o : i i_ln re!atron to item seVen, the SDS deley -1 coutd also ask why the desrgn was
2 :_ fiot, complete by 2008 when the novation took piace We were notin breach of
 the contract, so it was not _realiy damaging the Project as a whole_.- |

-~ ltem eight was that, "CEC assert that Infraco has beon responsible for delays

' fn'obteihin_g approvals”. it was a failure by CEC Ptenning arid Technical-

_'Departmeht and their p’referenti'al engineering 'request | strongly refute that

_' we were responsrble for the delays in getting approvals and we were

: '_'Vrndlcated in {hrs respect at Medratlen '
- :;ltem nine was that, “Representatives of Infraco and TIE have been unable fo
agroe on the value of on-streat works and give certainty of costs. Thay were

- making it impossible for TIE to fuffl their duties to-obtain pest value’. | agree

~that we could not reach an agreement on the costs and that that was the
i whoie reaeen fer needtng a revised approach for the On~Street Works.

: Unider item 10 "infmco members have expressed the desire for e!teme fn/e "
'errengement for precuﬂng civil eng:neermg works fto the en-street" | would
agree that this was a sensible approach. This would probably allow- works to

Cproceed, .
ttem 11 relaied to EU employment law, as discussed below. -

173. - This last point was the most significant s Tar as the OSSA was concemed.
o TIE deciered that the OSSA would have been a breach of its- obirgetlene under
: EU procurement Iegrslatron Dlscuesrone on such a proposal were therefore
abandoned at the end of February 2010, ltwas frustratrng that we had put so
“much effort info. this for TIE subsequently to cut the proposal dead, on the
basis of EU legislation which, if correct, was something that they should have
~ been aware of six months earljer. -

Di:e@pute_s over Es"c_imatés
174 Steve Bell, TlE sent a Ieﬁer to me dated 19 February2010 (CE000574090)
- This correepondence set out the findings of their review of the Estimates
- prcwided _by BSC In relation to the INTCs. It was very difficult for us to fully
_ comply with the contract. This was due to the refusal of TIE to accept general

- principles. This letter also strays into Clause 80.13 and whether we were:

Page 87 0f 113

“TRI00000095_C_0057




obliged fo proceed with work in the absence of the TIE Change Order. This
then became the subject of the Murrayfield Undetpass adjudication which we
won and which therefore clearly demonstrated that TIE-were wrong In their
interpretation that we would have to proceed with works in the a_b_ser_)_ce ofa. .
TIE Change Order. | - L

- 175, Steven Bell sent me a further Ietter on 19 February 2010 (CEC00530669).
o ThlS letter set out TIE's Jnterpretatian of clause 65.2 of the Infraco contract In )
response, replled 1o Steven Bell by letter dated 1:March 2010 -
(CEC00578327), TIE continually hid. behmd the process of dealing thh
Estimates and Compensation Events, rather than accepting the underlying
principles.” A major dispute was INTC 429, which w‘as: the major delay caused
to March 2009. This was because MUDFA was hot complete. What we had.
intimated was that until we got an- agreemeni on the effect of MUDFA, there '
would be stgmfmant issues and it would be lmposs:.b_ie__tq su_b_m_lt_ Estrmates_, of -
Compensation Events which could properly deal with the time impact of these
-events. Individual Compensation Event appﬁ'oation_s should have sought extra
- time In relation to these individual events. If we were to review programme
N revision 1 and select at random individual events, this w@id demonstrate an
entitlement to an EOT, but this would be the wrong approach. In reality, that
event was unlikely to cause any delay at all becauée'works had not been able - B
to start because of the op-going presence of the utliities - tbe Iatter be ng the
critical cause-of delay. - ' :

Remedjable Termination Notices

- A76. On 9 August 2010, we received the first three '(theh_) Remediable

~ Termination Notices and the first of three Undeiperforming Warning Nofices
from TIE. The letters continuied up unfilfate October 2010. This was. .
happening at the same time as we were trying to negotiate a soluition with TIE
‘through the Project Carlisle | and It proposals. Itwas also hap;bening atthe

 same time as the flood of correspondence, audits and on-going adjudications

E dpc_urred,"l believed then, and still do, that TIE was,t_ryihg to exert as much
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o 5_‘ pressure on lm‘raco a8 they possibly couid to force us  fo agree to a

177,

- compromlse arrangeme‘nt wnh them

The ﬁrst Remediable Termmat:on Notices, and the Underperformance '
Warn:ng Notlce received on 9 August 201 0, all related to defects on Prlnces

: Sireet (CECOO378692) We treated the recsipt of these notices very seriously.

= The. consequenc:es of a contract termination could have been extremely

expens;ve for Infraco g:ven that, if it Were nght in.its decision to terminate, TIE

‘would have ultimateiy heen entitled to br[ng in another contractor to complete
. -the Project and Ixfraco would have been liable for all the additional costs: ‘
incurred in‘having to do so. We would also have been required to pay the
. difference between what TiE would have to pay to that new Contractor, over
-:and above what it would have been obliged to pay Infraco, It would have led

{oa huge and complicated: dtspute.. We did not accept the basis for any of the

178,

' Rethediable Termination Notices served on us and we would have disputed -

TIE's entitlement to términate had it subsequently gone on to_do_so.

Some of the Remediable Termination Notices were for trivial matters, others
- related to matters Which were at the very heart of the disputes between the
- Parties. For example the other Remediable Termmat:on Notice of 9 Audust
2010 (CE602084518) related to Infraco's alleged failure to keep documents in

-+ ani orderly fashion, to allow TIE access to those documents and to set up-an

179,

. Extranet. The Remedigble Termination Notice of 16 August 2010

(TIE0D252793), dealt with allegations that Infraco had failed fo update the
Programme and had failed to take all measures to m:tigate the effecis of any

o deiay

-_An‘oth_et éxafnp!e' of a Remediable Termination Notice which 'reﬂecféd a

-~ dispute which went to the heartof the Infrace Contract was fhe"Not_iceisent- on
B 293Sa'piember 2010 (CEC00079410) which dealt with Clause 80 sind TIE

K Changes TIE repeated all of its argumants about Infraco allegedly subm:ttmg

| | ENTCs without detail, not submittmg Estimates in ttme, not délivefing

Estimates at all, submitting incomplete Estimates and again refusing to
* comply with mitigation measures, We were also sccused as we had been
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before, of over—valumg Estimates. The bfggest bane of contenhen was. | _
Infraco's refusal to.cary out Work before a TIE Change Order: had been o
* issued. By this time we had affeady had a series of adjudicatians which ciealt
with Clause 80 issues, not least the decision of Lord Dervalrd on Murfayfle!d
Underpass of 7 August 2010 which made it clear that infraco was both
required and entitled fo refuse to carry out.changes where there was no TIE
‘Ghange Order issued. [n our respanse of 9 November 2010 (CEC00133622),
we made it clear that TIE's refusal to-even acknowledge that matters were:
changes (let alone acknowledge the delay caused by them) had rendered the |
process unworkable and frustrated production of Estimates. We: did not submit
a rectification plan in response to this letter because we helieved that we were.
complying with the-Infraco Contract. TIE were simply wrong to keep insisting
on an interpretation of the Infraca Contract whlch had already been
determined to be wrong through the decns;ons in severa[ adjudicatlons S

180, Perhaps.the most extreme Remediab]e. 'Termination Notice we reCeived was
on 30 Seplember 2010 (CEC00130712), being the allegation of breaches,
'evincing.a course of condu!ct‘; It appeared that someone had sat with the:
Infraco Gontract doing @ page turn. Whenever an Infraco obligation was
found, we were accused of being in breach of that obligation: this ranged from
allegations of a lack of supervision, disregard for cohtra_ciual' mechanisms_; én
unwillingness to resolve difficulties or the Infraco's breaches, non-delivery of
the works (with no referenice of course to the reasons why we w'e_re;dela){éd),, -
diSrega'rd for the client's public-accountability and best value. Attached to fhis_;
letter, at Appendix A, was a schedule which listed out 100 clauses of the
Infraco Contract we were sald to be in breach of. If the consequences of
recemng a teimination nottce had not been 80. serious, this wouid have been :
laughable. The breaches we were acclised of included lots of matters already
the subject of other notices or aiready decided e!sewhere For.example,
- paragraph 2.5.2 again tepeated that we were in breach of contract for failing
o ‘continue with aﬁy- works which are tho subject of a TIE Change or Ndﬁﬁed
Departure prior to the issue of & TIE Change Order or the referral df the |
relevant esfiffnate {ifthere is qne)‘ to the Dis'que- Resolution _P,rbcedurei__ ThlS o '
- was just another e‘)éarhme of a-refu_sa'l_t'c)‘_,acf._cept-_.Lcrd D’B,rvaii?d'.s decision in _t'h_e: :
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3'delmquency whlch had by thls tlme become TlEs term of choice for -
'describmg Infracm S ‘behawour Agatn we did not submlt a rechfzcailon plan m
E *”r‘espect of thls Ietter _3 “ ' o

 BOUK re‘spb_ﬁs'é jto:-rﬁﬁw's_- o

181, On 17 September 2010 (CEC00044543), we responded o the first of the
‘Remediable Termination Notices. This resporise was drafted in conjunction

- with our internal té‘arn aﬁd our lawyers, In fact, we es’tablished a group to keep’

- track of all the Notices we received and to make sure that we took a -

o conmstent approach in these responses, Thls grour.m also looked at the
'consequences of the immed|ate steps we wouid need to take to protect our -
position in the everit of terminaflon itwas a matter which senior

" management in Wieshaden were heawiy invalved in. Terrvination of such a
farge and important contract would have been a major issue for BCUK, and
the !in_,e we -to‘ok r_equire_d_'Boai‘d{i.riv.t?l\femehfaﬁd approval. =

482, Inthe lefter of 17 Sepfember 2010 (CECO0044543), we refuted that there hadt
SR been a breach of contract | in relation to the defects on Prmces Street (Whlch
W 'we cunsgdered at ’(ha_t.tlme, were.due to the manner in which the works were
'Bar'ried oul and the road being opened prematurely to traffit:).: We -'élso made
the point that, although it was denied that there was a'breach, it did not.
'materially and adversely affect the carrying out and completion of the Infraco”
Works". This was on the basis that the timetable that we pmposed inthe
'Rectiﬂcation Plan showed that rectification of the Prmcas Street works would '
~ fot affect the carrying out and complet{on of the Works as a whole. We
' }disputed the validity of the two Remediable Termination Nottces which refated
i to Prmces Street and we made clear that we did not consuder that TIE had any
| 'grounds to termlnate on the basgis of these Notices Our Rec:tlflcatxon Plan was -
“submitted on the basis that it was without pre;ud;ce to our posmon that the |
_ _Notices were not vahd L -
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183, My letter of 17 September 2010 also contained the following statement: "As at
the date of writing you ha‘_vé- served Remediable Termination Notices in
respect of another 4 matters. None of these matlers have _béen-fhe-mt_bjec_t of
referrals to dispute resolution. It appears fo us that TIE has abandéhed the
contractual mechanism for resolution of disputes. This may be because eve:yf :
major isste of principle has been decided against TIE i adjudication. -
However that g no jusﬁﬁk:aﬁon for now’abus’iﬁg the ferm.‘natian provisiéns.of
the contract. It is clear that TIE is now pursumg a policy of setvinga |
Remediable Termination Nofice in respec! of each and every grievance it may
have, regardlless of the sighificance of each grievance and its _.'mpfrcaﬁons.fqr

the Infraco Works. Whilst we will respond to each Remediable Termination
Notice in turn, we object to TIE"s adoption of this poiicy. " .

184, The letter concluded “such matters as require afteni.'on in Pnnces Street are .
being attended to. It no way do these metit the fnstfgatmn ofa process o
termmate the Infrago Contract Such a course of action is wholly
_dzsprop.omonate fo. the matters in question. We asstime that the Notfces have
baen served to advance a tactical position on TIE's part, rather than any |

" gehuine belief that thess matters merit the teriination of the Infraco Contract
This is ent:re!y contrary to the parties’ oblfgai:ons af c!ause 6.1.0f the mfraco
Contract.” ' ' .

185. BSC's response fo the Notices was to strongly refute the basis for serving ; _: |
them. Ho_wev’er, we did attempt, wi‘_thout:p're}u'diéej to offer Regtification Plans -
where wa could under the terms of the contract, '

186. None of the Remedial Termination Notices or Underperforming Weairnirig
Notices were taken any further by TIE. TIE must have known how high the .
slakes wefe and. how: Hsky such declsaons would have been in relataon fo the

Notlces Iy view this is the reason why they did not. proceed wrth them TIE
: f[agged the NOfIOES up to scare us and f1y 16 ensure we bought into theit -
' approa_c,h_. if any.of the Remedial Terr_ninatao_n Notices had been proceeded
with then this would have led to the termination of the Infraco Contract. | |
- would not say all of the Notices were without foundation. However, any issues
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-Wwers very minor and Would not normally lead to'the satuatlon we arrsved atin
thls mstance ' ' e ' '

Volume of Tl'E;fcqrrespon-dence;

4187, lsent a letter to TIE dated 1 March 2010 (cE000578328) Within the letter, [
o highlight that TIE had sent 312 letters in the month of February | 2010 alone, |
o -""-Thls was’ one of TiE’s campaigns it was obwous they had just increased the

: number of Ietters lssued anci wete complamlng if we-were not: respondmg in
“fime. “TIE knew'that under the contract we were obliged to respond to all
correspondence that we received. :

188, This was ind matwe ofa change in approach by TiE They appeared to haVe
-'adopted avery aggresswe approach Iy my opinion, they had a campatgn to
e 'étry and make us ac:cept tha|r posmon .

189 The voiume of Gorrespondence was mamta_l_i’_!ed by TIE in the foliowmg _
' months. [t was very labour intensive to respond to all the letters. It was a
distraction from the real issue of getting the ETP built. Many of our staff, -
commercial, operational, design and lawyers, were completely tied _up_"with
. resp'dnd{ng to letters. It Was.very- Jabour intensive. The rhaj_bl_fity of letters -
- repeated the same nonsense over and over again. It was no way to run a
B project like this, ** - ' : o B

* Design Assurance Statements and Value Engineering

190, Design Assurance Staie_ments.(“DAS_s”] were requested by'TEE when TIE
realised that it could not review the design in a timeframe that would meet the
- design sﬂrﬁgrammé. The DAS was created as a statement of assurance from |
: {hé;-tiésigner that the final design met the Employer's Requirements, the
' required standards efc. It was not possible to provide a completed DAS until
 the design was complete (inciuding the incorporation of all d’es‘t_gn-'changes).
: H.bWéver,-T!E_c'o_ntinually”tri,ed' to hold it against Infraco that the design was:
not fully integrated or assured astie DASs had riot been issued.
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181. Wihilst not a contractual requirement, Infléco.and SD issued diaft DASs 1o -
' TIE to demonstrate as mugh-as possible that the design was as in tegréted-
- and assured as it could be given the signiflcéni.;design_ changes fo be
instructed by TE, S ANYER

192,  Schedule Part 4 alse cohfainéd certain QVaiue‘ engineering proposals. We did
' what we could to review these. A lot of the best value considerations were
subject to major interfererice by TIE and CEC. Requirements from CEG ora
Pparticular third party did not always align with the best value for the Project.

Dispute Resolution

193. The dispute resolution procedures in the Infraco Contract were éontain‘ed _
within Schedule Part @ to the Infraco. Contract, They provided that, where a
dispute had arisen, the Parties were to follow a staged process to try-and -
resolve the | issue. This staged process included: s S o
= Ameeting between TIE and Infraco’s Representatwes to be held wthln L

- three-business days of either party not|fy|hg the other ofa daspute
s Jfthat meeting either didn’t take place or c._ll_.dn'j: resolve matters,. thees
parties were {0 serve a writien Position Paper on each other within
seven days of the nolification of the dispute. That Position Paper was:
fo state in reasonable detail that party's position and what it was .
locking for from the dispute, as well as commentmg on the ether partys
posntlon o S
e Once the Pos;tuan Papers had been exchariged, the Chief Executlves _
of Infraco and TIE were to- meet to seek to resolve the. dispute in: good
:'fatth
o If that didn't work and there was no settlement of__the dispute within 20
business days of the original notification of the disputé’ then the Chief
; Executives of both companies had a further 5 days to agree hew to -
resolve the dlspute That could be by ~- '
I.  mediation as set out in Schedule Part 9
Il adjudication as per Schedule Part9: or
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R |1 hhgatlon in the Court of Session. SR
- -':_'-.- If they cou}d not agree how fo resolve the dlspute then medaataon
| '.became mandatory before the party vwshmg to ralse the dispute coulcl
_ “referitto ad;ud;catlon _ _
e Normally, we would have welcomed a staged d1spute resolution
. procedure like this, because If parlses can preperty air their dufferences
_ - there is always a possublhty that the dlSpute can he resoived w:thout
o :;'ha\rtng to resort to formal adjudicat:on or-court proceedmgs However,
' o here there was never.any agreement at meetmgs nor was: there even
Can agreemen{ on which method of d:spute resolution the partles wished_ :
: to adopt to- reso]ve thei zssue s perhaps understandable why thfs e
came to be the case. TIE refused. to accept what the Infraco Contract
| ”sai'd, and in particular refused to accept the tisk allocation as per
‘Schedule Part 4 of the Infraca ‘Contract, This was. not something where
concessions couid be made in a mesting between the Ghief :
_ '5'_'Executives . R
' '194 Tha result was that the meetmgs were perfunctory in order to. get tothestage -
of medaation The medjatlons were almcst exc!uswely before Eileen Carroll
“and were a waste of ime because TIE refused to concede that our -
' ”mterpretanon of the In‘fraco Gontract was correct and-we could not
: campromlse on our clear contractual ent:tlements The: medlations which took
© - place: never lasted the whole day they were set: doWn for and were really only
~ heldin order to aiiow the party w;shmg to. refer the dispute to- adgudicat onto
do so _ . _ N _ ,

Adji:’dicatién Declsions

195 There were 12 ad]udloattona irt total between the Infraco. and TIE during the
‘ PmJect A number of adjudlcatmn declsmns Wwere issued m spring and-

_sumrner 2010; |
’ Tower Bridge adjudlcatlon by: Mr Hunter dated 18 May 2010 (CECOO373726
and CECUO325885)
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. Section 74 - Track Dramage by TG Coutts QC dated 24 May 2010 -
(TIEOOZ3‘I 893).
. Delays Resultmg from Incomplete MUDFA Works by R Howle QC dated .
4 ,.Jun.e and 16 July: 2010 (G_Ecn_o_srsana and cEcopailo_w_a). Sl

196. The adjudrcatlons were 28 day processes; whlch could be extended byupilo: g
another 14 days: with the approvai of the party referrmg the- dispute or lohger :. |
‘with the approval of both parties. The adjudlcators wers. obhged to Issue .
‘reasons for their Degisions.

197.  The adjudication decisioné were. temporafiiy binding: They became'fﬁﬂy
| : bmdmg on the settlement bemg reached post-Med:ation On major points of ;' |
o prmcupfe the declsmns without exceptlon were in favuur of infraco. It was \rery
| _'_ffrUStraimg for us that, nght up until Medlation TIE refused to accept the
-validity of these: decls:ons and refused to impiement them. both on an
individual basis and by refusing to accept that they set broader precedents for
~-how other disputes would be determined. Had they done so; this would have. . .
 unjocked the on-going battles-and disputes. It may also haveled to TIE -~
confirming to CEC at a much earlier stage, that it did not have suffisient.
f_un-d_ijng' to complete the whole of the planned ETP. o

Murrayfield Underpass

198 We had taken the degision in mld-2010 to refer: the issue of the effect of
clause 80.13 to. adjud;catlon We did this ir the hope of uniockmg the dISpuie R
and in the behef that we were fight in our mterpretatson Qf the |nf,~ac0 e
Contract. - . Lo : L

199. The dispufe referred related to the Murrayfield 'Underpasa (BFB’OOBSM&E),—.
"~ 'which was a relnforoed concrete structure at Murrayfield. The design shown
- ohthe IFC dra‘Wi‘nga differed from the design shown oh the BDDI. TIE was
notified by way of INTC: 100 in Septeinber 2008. The cost of this TIE Change
was estimated by Infraco at E_-134,296;7‘f. On this issus, TIE 'accept_ed thata
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- : Natlﬁed Déparfure occurred but disputet_:l' tﬁa'Va.IUe._,Howevér, TIE had then
issuied us with a lefter on 19 March 2010 Instrucling us fo praceed with these
" works under Clause 80.13 of the Infraco Contract, We believed that this was
an in.s.truct_idn_l which TIE were not permitted to give us. We beligved that we
were precluded from proceeding with these works until the Estimate had been

. agreed.

©200. This was referred to Lord Dervaird, one of the adjudicators named in the
" contract, He issusd his decision on 7 August 2010 and found entirely in our”
favour. In short, what he detefmined was that in the absence of an agreed
. Estimate, Infraco is not obliged or permitted to commence or carry out works
assoclated with a TIE Change (Mandatory or otherwise). As a result of this |
adjudication, we were relieved and pleased. However, we were also
disappointed that TIE refused to accept Lord Dervaird’s deciston. This was
““another case of TIE refusing to accept a ruling in our favour,

201,  TIE issled a letter to us on 10. August 2010, following Lord Dervaird's

- degision, Thig letter intimated that TIE believed they: could stifl rely upon
clause 34,1 which provides that: "The infraco shall construct and complete the
infraco Works in strict accordance with this Agfeeman‘t anil shalf commy with
and adhere s_fricﬂy to TIE and TIE's Reprasantative's instructions on any
matter connected therewith (whether mentioned in this agreement or not)

- provided that such instructions are given in accordance with the terms of this

- Agreement and will not cause Infiaco to be in breach of this agreement... "

| 202, TIES pos'itidn_-was- that, whete It disputed whether a Notified Departure had
' " ocourred and irrespective of whether there was an Estimate, it-was entitled fo
'{_ely upon Clause 34.2. We did not consider that to be correct and it was not in
accordance with Lord Dervaird's decision. He makes the point that the |
~guestion here is whether an _iriétmction given by TIE under Clause 34.1 would,
" “he in-accordance with this Agreement”. He concluded that parties were
' _dir’ect’ed io clause B0 where there was a Notified Departure; and that in terms
| of clause 80,13, TIE could only issue an instruction where an Estimate had
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been agreed (the Iast part of 80.13) or where Clause 80.15 apphed TIES
*interpretation of Lord Detvaird's decision was wrong.

203. -Wha're works were not held up by TIFE's refusal o accept what the Infraco
C‘ontraqt' said and to apply its _prouisi‘bn_s correctly, wé did proceed with them,
But the whole site was generally. h’eld up iby delays caused by;a lack of .
| agreement to oritical bh‘anges- fate campletioﬁ of design and [n‘com'p'l'e‘te: |
MUDFA Works. There were Iarge s’rretches where. there was. very little thatwe -
- could do at all; '

Project Carlisle

204, InMay 2010, the parties entered into discussions to r'éach 'ar': agreement -
- wherebythe scope of the works would be reduced, a new programme agreed
 risk re-allocated in the Infraco Contract and a new pnce agreed. These
proposals followed-on from discussions which had taken,place-between. T,oriy
Rush, TIE's consultant, and Siemens' Michael Flynn. The discussion took -
place in Catlisle, hence the name of the initiative. [nfraco produced two
praposals an this basis ("Project Catlisle 1" and "Project Carligle 2") which -
were followed by detailed disqussions on how the E’rnj‘éct_m_ight be completed.. |
The proposals were based on delivering a reducad scope for fhe funding
which was available fo TIE, and seeking to simplify the contractual procedures
~ which had been at the heart of many disputes between the parties.

 206. For BCUK, we brought in Ed Kitzman to lead the discussions with TIE on our

~ behalf. He malnly dealt with Tony Rush and hls colleague Jim Molyneux (they
were both from the Gordon Harris Partnershlp) Our orlgmal proposai was:
submitted on 28-duly 2010 (TIEO0B85457). TIE's fequest had heen for us to |
propose a Guaranteed Maximum Price (GMP") based on a reduced Scape _
and an accelerated programme. Our propogal e‘nvi'sa_ged'that the tram line

* would run from Edinburgh Airport to the East end of Princes Street. Atthis.
time, TIE was discussing bringing In a replacement contractor for civil works
east of Princes Sirest, We :pmpcis‘ed an amended change mechanism
whereby work in respect of a ¢change go:u_id_ ptqgj‘ess_ even-where it wa_s not" '
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= ;agreed HOWever, there were. stlll many uncertalnttes and although TIE
o - .wanted a fuily fixed and final GMP, there stlll remained nsks which we. could
i ifnot accept We therefore proposed retalnmg cerlain Pricing Assump’uons the
~ key ones baing in relat_lon_ta the discovery an_d replacement of uiilities, and
~ ground conditions. However, the majority of the other pricing assumptions
 would go, including those that related to design change. Our accelerated
IR programme erwlsaged completmn of. construction and commissionmg in
i ff;_}'August 2012 (Sec’uon c Compietmn) e TR |

208. | se.nt; a Ieﬁe‘r (0 TIE datéd 29 .Ju!'yQO'I_O which included an-attachment in

relation to BSC's “Project Carlisle 1” proposal (CEC001 83919). Under the

proposal, BSC offered to completé the line from the airport to the east end of -
. Priﬁceé:Stree_t,for a GMP of £433,290,156 and €5,820,805, less the amounts
 previously paid. This was subject to a shortened list of Pricing Assuniptions.

207. " The total sum of £433,200,156 was broken down as follows: £234,331,022 to
~ Bilfinger, £126,801,621 10 Slemens £55, 781; 634 plus €5,829,805 to CAF and
5£1e 275,879 to SDS N : - -

208. - We received a response from Richard Jeffrey dated 24 August 2010.
(_.CEGO'Q22116‘4), This letter provided that BSC’s proposal was rejected by
TIE. TIE re.Spo_nded to BSC with a’-mUn‘ter'-offerrfOr a cﬁ_iﬁsf_fucti_on 'works price..
" This was for a line from the airportto Wavetley Bridge for £216,492,216, with
£45,893,907 to CAF. The amoiint to SDS was to be determined. Finally a sum
of justunder £4, 922, 418 would be dedicated to Infraco maintenance
| moblhsatlon Tram. mam’tenance moblhsatton anci lnfraco spare parts

200, - TiE‘s response: seemed to Eake us: backWard rather than fafward This Ietter
_ ” proposed an altematwe GMP proposal, but the proposed GMP was entirely
- unrealistic and all Prlcmg Assumptions were removed. Rathier than iookmg at.
-an achleVabie programme TIE went back to asserting that Infraco had not
» proved an EOT but that TIE would aliow the time alraady awardad by Robert
Howie QG and a 9 month EOT which TIE had ‘offered" prevlousiy etc, TIE's
proposalwould have meant that Infraco took all remaining risk for utilities . .
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210.

211,

212,

which might still be present. Schedule Patt 4 would -e’ffective'fy be deleted. It' :
was an entirely unrealistic proposal and one that could not be accepted by . |
[nfraco TlE had also requested BCUK not todo any fuﬂher civil engineetring
works, except the remedial works on Princes Street. In. dlscussmns ‘TIE had
stated that it was reﬂectlng CEC s desnfe not to have Bilﬁnger Bergef in -
Edinburgh Streets C

Al éommuniﬁations really broke down aﬁér'-fhe r‘ejectiOn 'df’this?pmpds“al' This - g
meant that there had been no- resoiut:on of the issues. between us.on some o

'fundamentai matters, In-addition, this. came together WIth the: receipt of ihe §

Remedlal Termlnatlon Notlces

. Project Garlis]e _'2' e

* However, discussions continued and on 11 September 2010 we submitted

Carlisle 2 ('Project Carlisle ~ Revised Infraco Full and Final Proposal') to TIF
(TIEO0667410). This letter made reference to attempts to incorporate TIE's
requirements but that we had not been able to incorporate all of them: (fd_r_
example, TIE had made assurances about Third Party 'App‘r‘dvals being

.resofved but they had not managed to resolve a smgie outstandmg lssue)
There were therefore remaining rlsks which, agam we could not take _

' -ownershlp of. I'also-confirmed in fhis letter that TIE's 'Cotinter- Proposal' w:auld
not be considered by us further as we considered it to be, wholly and totally
“unrealistic both in terms of its pricing structure and level of tisk transfer back
fo Infraco’. Our new proposal was to stop work at Haymarket We took'the
transfer of risk in relation to matters which we conSIdered were quanﬂﬂabie, =

hut agaln cotid not taks other risks as we still belleved that these could

' potentsally increase our costs substan{eaily

TIE reSpondéd w’ith a .1e'tte'r' dated 24 iSeptembél_‘ 2010 (CEC00129943). It was
as if they continued to refuse to believe what we were telling them about not
being prepared to glve atruly GMP given the risk that remained. This lstter in

~essence repeated much of TIE's previous counter-proposal and contiriued to -

insist that any agresment must provide pwrica?t::éﬁéih_ty'_fér TIE and its -
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__st_ékeholdérs._ TIE alsb.-wajﬁtéd. a complete veto over who Infraco's
Representative WQuId be going forward, and to request that only Key
- Personinel as approved by them be allowed {o have day-to-day responsibility
~ forthe .C'bn{ract. Unhelpfully, TIE aigo hever provided 2 detailed breakdown
| - wihich would allow us to see where their Ihumbéré came from. Théir p‘rop‘oéed
' GMP remained antirely UHTEa]}SfIC I made this clear in a response to TIE on 1
~ October 2010 (CEC00086171) wwhen | concluded that ‘Uil such fime that mE
| :formaﬂy pmposes increased amounfs, we feel that Project Carf:sle will most
_!rke!y fa:l' - ' ' o

218 -_Followmg this, we recewed a further letter from TIE on 12 October 2010
.. (CEC00079851) W|th furthar proposals in- relatlon to PmJect Carlisie We
o received this on the same day thatwe received y_et another Reme_d,iable
* Termination Notice. After this, relationships deteriorated very quickly, Our
lefters to TIE of 14 and 29 October 2010 {CEC00078531 and CEC001333_1 6)
. show that we believed that there was very litte polnt In continting the
discussions; on ouranalysis, and based on TIE's proposed GMP, TIE were
o éskimg :Inf'raco to 'dona’te".(that is, lose) around £".4.5*h1illionjif we enfered info
fhe type of agreement it was proposing: TIE had also stated In conversations
 that 'Infraco musst reduce its price by £45 millio lo avoid termination’, TIE's
approach was entirely unacceptable and we saw no pointin continuing with
these discussions. My letter to TIE of 29 October 2010 referred o the impasse
between the Parties which I described as; " Infraco will not agree to reduce
- Its price, TIE's non-payment of Pf‘eifmmanes to which. Infraco s entitled, TIE's ' E
- non-payment of £3M for the demonstrabla costs on Princes Street to which -
JRRe :.H?fraco is entt‘ﬂed TIES. non-payment of other,oarts of agreed changes or
. “Clause 80.15 instructed works to which Infraco is entitled; TIE's constant
" threat to. infraco of tenmination and TIE's getieral failure to act in a fair and
reasonable marinerin administaring the Contract. Ciearly TIE has difficully
acecepting the entitlernents arising for Infraco therefrom.” o

Eveﬁts'in 2010
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January 2010

214. Steven Bell sent a lstter to me dated 11 January 2010 (TIE00728750). Steven -
hoted certain cancerns in relation to Design [ssues Support from H alcrow.
Although SDS were the design provider, it was a joint venture between PB
- and Halerow. Hailcrow were r‘espo’nsibie 'fbr Very minor parts of the-cfesign o .
- was admmlstered through PB. There was. very Ilttle contact between BSC and_ B

PB encountered similar |ssues to those We at BSC had dealt w1th There was

a huge amount of frustration on the desagner s.part as they could not ._compiete

the design due to the multitude of'r.:l'\amgei delays in approvals and attitude

and behaviours of TIE that would have cost the SDS parties money in terms .

of having to. keep large teams of people in place. The whole designwas

axecuted in challengmg circumstances due to multiple design changes It was.
- a lengthy process with TIE to agree Estimates and receive payment due in

the most part to TIE's unwillingness o recognise their obligations under the -

Infraco Contract. It .sh;eu_l_d also be remembered that the desigh shbuld have

been completed pribr to-novation and the signing of the Infraco contract.

215. - We had some concerns as to thie performance of Halcrow, A number of issties
were recorded In correspondence betwean olrselves and 8DS. -Thesezwefe :
mainly highlighting the late Issuing of design. Parts of the design package
which were otiginally assigned to Halcrow wete realiocated to PB. This was to
ensure that the design progressed satisfactorily. -

216 Thers was a TIE/BSC. meeting dated 11 January 2010 (CEC003541565). In the
E m:nutes item 128 intimates. that the MUDFA. Programme mformation had
‘been outstanding since 14 September 2009 and wauld he sent to BSC that
week, This again. demonstrates that the reports were not being submitted fo
us regularly, It is recorded in the minutes to allow us to update our records -

- accordingly.

217, _BSC._did_‘ receive MUDFA Programme information, out this}*.waa neverona.
- regular basis. We always had to force the issue to receive the information
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: 'fmm TIE I dlscuss thls extenswely above and in my origma! wrmess
o ”atatement ) .

218. ‘There was a meetlng hetwean TIE, BSC and SDS dated 19 January 2010
o (CE000589332} This meefirig took place as part of a TIE auditof the
: structures desxgn I Was not present at the meet:ng, as can, be seen frcm the

: As l discuss above thls was part of TiEs campaign to use audlts to obtam _
information to pursue further adjudmat[ons It was an. attempt to come up wsth
design-related failings that could be used against us. | do not know what the

‘outcome of the meeting was.

March 20’10 -

219, Isent a letter to Steven Bell dated 1 Maich 2010 (CE000578330] Wlthin the
Ietter at paragraph 3, | noted that prior to contract award the parties had
_agr,eed:that Infraco wouid ,_incorporate_ the._S_DS D_e_slgn Delivery Frogramme

~ va1 into the Schedule Part 15 ~ Prograrame and the resuit would be the first

0 TIE change. It was fu;fther noted that the proposed revised Programme was

E submitted to TIE on 2 June 2008 but remained without agreemenf until-

7 Deceimber 2008; This letter demonstrates the difficulties we had and the
redsons why, We agreed a process with TIE, but fundamentally they would
never accept a programime that showed delayed complstion. They

_continuously required us to mitigate. Mitigation is one thing; but they wanted
-+ us fo accelerate. This means spendmg our own monay to reduce their delay.
_ -:_:'They wouici not accept: any cbhgaﬂon to pay for this. Tha whole programme

o expenence wasamess, S

290, - Nar',revi'sed.programmes were agreed beyond revision 1. Revision 1 was the
' 'fincbrpo_raﬁon_-of thé change from v26 {o 31 of the SDS programme. The
-C'on'tract Programme:was completely out of date. :We started record'ihg
- progress agamst programme revision 3a. This was to make it more: realastw
o but T!E did not formaliy approve the: programme '
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221. Had we agreed a revised programme it would have shown the massive delay
due to MUDFA. It would also have shown 1hie increase in costs comfnensurate
with this. '

222, 1 recewed a letter from Steven Bell dated 19 March 2010 (CECOO405690)

- The letter: instructed BSC 1o commence, carry out and compfete the INTC - :
works listed within the letter. In response, 1 sent 4 letter to TIE dated 31 March y
2010 (CEC00405689). | thirik this cotrespondence . i is centralto the whole.
dispute between Infraco and TIE on clause 80.13 and this:is thé issue which §
have already discussed above at parag:aphs 80, 174, 179 and 198203 of thls '

wﬂness statement.

223, T'h'ere was a reportto:CEC’s Tram S’Li’b—Cbmm'Ettee: dated 22 March 2010‘ i

(CEGO1891483} This prov;ded an update oh. the MUDFA Works The report
' :stated that the MUDFA Works had commenced in July 2007 with a planned

duration of 70-weeks and that additional unforeseen works had required o be
carried out in many locations. It went on to state that-97% of the MUDFA ~
Works were now complete, and that the rem_éining 3% orestreet MUDFA civil...
engineering works would be completed by September 2010. -1t further noted
that, " This work doés. hot generafly'.require any excavation work fo be cartied
out and therefore should be unlikely to present any significant obstacle to
progresson street’. There Is a further report to Gouncit on 24 June 2010
which noted that 48,000 metres of an expscted 50,000 metres, 96%, of utility
diversions had been completed (GECDZOB3’?84}.. -

224, _ Itis notfor me to have a view as to what extent the M'UDFAWO'rks were
complete and to What extent they remalned outstandlng That | belleve isa-
-'questlon for TIE and those responsible for MUDFA - not Infraco However,
from my knowledge and expefience, the statements provided in the CEC
report are not true. These againare a fusther- exampie of TIE mlsrepresentlng
the position to GEC. The MUDFA Works were still not complete when we

| “entered into the Mediation in March 2011. Therefore, I would doubt that six _
“months beforehand this is acourate. A quick review of the extent of the ufilty
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x works completeci post-Med:atlon clear!y demonstrates that the percantages
: reoorded by TIE were inaccurate. '

225, TIE WOuld have sufﬁcnent reievam mformation to !eport accuraieiy | believe.
S that they were dehberateiy mlsreporﬁng TIE did not want ta d[sciosa the truth
. _5to CECorto the pubhc ' | | |

226. _”t recelved a lotter from Steven Bel dated 25 March 2010 (CECOO142686}
o This detailed an Audit undertaken by the Nichols Group; on Design
_ Assurance System integraﬁon and Best Value. { responded to this by Ie‘tter_
- dated 6 July 2010 (CE0002121 43). it Is clear that the auditor had
| " misunderstood: some lssues surroundmg the programme This mcluded that
-j. the current verszon was a Very out of date revision. As to Design Assurance S
: _Statements piease also see paragraphs 10 41 and 10.42 of my ongma! '

witness statement.

April 2010

_ -227 | received a lstter fram Steven Bell dated 2 Aprli 2010 (GEGGO'I 9719{)) This

s Ietter related to a Des:gn Audil dated January/February 2010. ltwas
undertaken by TIE under clause 104 of the Infraco Contract. | note thatthe
' Exec:utlve Summary of that document hightlghted that certain thmgs promcled
“the audit team cause for concern These were:

- Liitle evidence- that lnfraam had properly managed the des:gn process in a
timely mannar . _ _ _
. _ Lack of e\ndence that lnfraco had pald serious attentlon to Best Value demgn
solutions. :

e - Thefinal o.'u'tpu'ts of design wé;re-inéxgeés of the needs of the Client.

«  Noacceptance of liability for pre-novation issues, :

»  Lack of engagement with the audit process.

228, 'I'w@uid dispute these statements, It was a concerted campaign, including
sendmg tawyers from DLA P;per for example to internal audits so they could

| take notes Our management of $DS on {hese prOJects was not the issue It
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was the incomplete MUDFA Works and the incomplete design when IWe-
commenced WO.rk. o

229. Inaleiter from Steven Bei! dated 28 Apn! 201 0 (CE000210506) Steven
Jintimated that, at-a meeting on 14 April, Richard Walker had madea
statement to the effect that the SDS Provider was not dessgnmg with Best
Value in mind. | Was not in attendance at this. meetmg and cannot comment
on whether he said thiS ornot. -l have discussed out Value Engmeermg
obligations above. | believe that the point that Richard was making was that
the requirements of CEC and ather third parties did not always align with Best
Vaiue'fo‘r the ETP. When issues surrounding. betterment or 'e}(cessivé'third
party requirements were raised with TEE these were rgnored despite these

being. addﬂlonai costs to the ijec’(
May 2010

230. [ sent a letter to TIE dated 21 May 2010 (CEC00328161). Atnumbered
paragraphs two and three, | noted that TIE had proposed that, “affer the issue
of this instruction Infrace proceeds on a demonstrable cost basis forall -
Notified Departures,” and that, “your offer to reimburse our reasonable costs.
on a ‘without préjudice basts’ in respeot of the On-streat works is somewhat
unsatfsfactory”. My letter was in response to a letfer received from TIE and _
dated 1 April 2010- (CE000570730) This was a lohg and partlcularly nasty
piece of correspondence, patt of the chain where TIE tried to circumvent the - R

true meaning of Clause 80.13. It alsc relates to the issue referr:‘ac’i"tp:in
adjudication in respect of the Murrayfield Underpass. Our fundamental .
-problem was that TIE did not aceapt some of the key concepts in the Infraco
Contract. There was ho trust behmeen us whatsoever, We would not do as TIE _
requested whichi meant that we wou!d probably be requested to glve up all
contractual rights and enitlement. -

23_1..'_ 'The issues covered in this chain of letlers included the following:
" . Our complete mablllty to agree a wcrkabfe Constructlon Programme with TIE.
“This Was because of their fallure to accept the de]ay Wthh we were reportmg o
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- Inreality, we believed that the real feason TIE would not accept a reviéed
Programme was that they would then have to répczrt to CEC and others that '
the Pro;ect was at Ieast two years behmd (fcr reasons whlch were hot
- Infraco's responsibility). .
N :: Cantlnuous dlsagreement abaut the Gperatlon of C!auses 65 and 80 and their
a lnteractlon Infraco was subsaquently found to be coirectin its lnierpreta’non of
| the !nfraco Cantract on’ these key issues. '
. TIE continually insisting that we were obliged to cofn_p!y with instructions they
issued to 'car'ry out works, elther under Glause 34, clause 80.15, 80 16 or
‘based on ather lnterpreta‘uons of clause 80.13. Aga:n TIE were subsequent!y
hetd to be wrong m their interpretaﬂon of the Infraco Contract :

R . TIE contmually ailegmg that lnfracos interpretatlon of Clauses 65 and 80
: ;:'made 'no, commercialsense EEETI o
e Continuous assertions that Infraco would have o prove that delay had not
'~ been caused by its own mismanagement of the SDS Designer. -
. Allegations that one of the reasons TIE could not issue the TIE Change

"_Ordérs-that were required by Clause 80.1 3 was because Infraco was inflating
- the amount it was looking for as contained within Estimates,
. ~ TIE stating that it could not issue TIE Change Orders beCaUSe_of'_the-_abs'enpe‘ .
~ of competent Estimates submitted by Infraco. If TIE rejected the princlple of a
7 chéﬁsje having ocourred, then the matter of the Estimate is irrelevant. |
"« By this point, TIE was repeatedly referring to Infraco as a'definquent
- contractor* and was accusing us of responding fo their letters in ‘abusive and
inflammatory language", l.accept fhat the wording of the letters goinig back and
forth between TIE and infiaco was mote aggressive that | am used to using in
k contracts of this nature. However, ‘our need 'to'feép'o'hd" robustly was driven by
the very aggrassive position adopted by TIE and its compiete refusai to accept
~ whatthe !nfraco Contract sald, S C

232, aI,'ret_:ei\iEd aletior fromm Steven Bel d.at’e_d- 28 May 2010 (CEC00313328).
. Within the lefter, Steven set out certain concsms and allegations by TIE in
- ‘relation to-BSC's managerment of the design post-novation, Again, this was
- TIE attempting to thr'c_iwmud"in'bw direction and a criticism of our - :
1
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management of SDS. To suggest that this was the exclusive: reason for the
delay was completely false. | deal with our response:on 4l issues assnc;ated
with desngn at. sectlon 10 -of my arlginai withesgs statement

June 2010 - .

233, Anthony Rush, TIE, sent a letter to Nick Flew, Managing Director, PB
(Europe), dated 4 June 2010 (CEC00298078). This letter advised that the -
design was still incomplete, including the onés.tr'e_et track. | 'nofe:-a fur’the; letter .
from DLA Piper to PB dated 5 Augiist 2010 (CEC00337893). DLA Piper wrote
to PB expressing cor_mem;'.‘.o?er the pkogra’mmé and cost i;ﬁpllcaﬁons of -tﬁe- .
unusually high volume of dé_s:‘gn changes or afleged dosign changes that are
stifl appeating and causing claims refated {o design ‘dew—:iiqpment”._ This w:;i.ﬂd_

-gppear to be ancther attempt by TIE to obtain the _égre‘ement:between sSDS

and BSC by formal means, so they have d'il*et:tly written to PB. :Thié is the |
agreement which | discuss above at paragraphs 161 and 162, This is clearly .
not acceptable as PB were contracted to us. '

1234, There was a draf-’t rsport titled Tram Project Assurance Review, produCed by .
(05000230821) I did not see thns document af the time. What is of note IS the
bonus culture that prevailed. up untit 2008, My view is that the key reason the e
" Infraco Contract had been: sxgned when it was (prematurely), was’to ensuie
that the consuitants employed by TIE wou!_.d receive-their bonuses. Th[s..Ied,_io_ -
them entering into-the contract far too soon, when the utilities were not moved
and the design was not complete. ) '

235. The report also summarises the |ssues with the technlcai approval process. 3
Thss caused many of the issues on the Prolect with the dlfferent steps put in
because thei issues were around ihe techmca! approval process forthe roads .- L
design. Itis my opinion that this was due to the failure of TIE to have arobust ~
:Zénd_ streamlined process in place. There were fewer issuas and c,onfus‘ioﬁ =
“around structres and planning approval, The conclusion on page 41 ofthe
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reportwas véry. interesting. it refer's‘_‘td initial f.indinng that the tack of a fully

coordinated and_cqmplete design was a significant fa‘c_to'r that caused many of

S the contractual difficulties. | agree with this statément. If the design had been

: compieted ou tlme and managed better prnor to F manc;al Qlose then many of

S 8 the issues WDUId not have arisen.

238,

237

There are other crlt:cssms of BSC and BCUK in this document which I do not

_accept

July 20%2‘& |

From id- 2009 TiE started to requasi a high frequency of audlts and audit'

= meetmgs From the start, the way in Whlch TIE maﬂaged the Audnt process -

 was confrontational. It engaged a plethora of outside consultants at further

- _'expanse to the- Prolect 1o attend these meetlngs The audits were a]so
. attended by lawyers and we instructed Pinsent Masons to attend on our

' behaif In my op:mon the approach whlch TIE adopted atthese audits was
B ent;re!y unreasonable They were not [ookmg for information to. aid the Project

B inany’ construct!ve way; mstead they were looking far evidence which they
* could use agamst 0§ in their on-going campazgn to deny our etititlements

under the Infraco Contract. In the audits held In 2010, there was a clear
design slant to the issues raised by TIE, They were tryingto find evi’dénce to

. prove that lnfrace was not managlng the destgn process or fully Integrating
o Egthe deSlgn ' S ' '

238,
- 80 June 2010 (CEGOMGMTB) and my response of 5 July 2010

® we stated 1hat we dld not have some of the lnformatlan TIE were lookmg for _

Letters were |ssued durmg thls pmcess. including ofie from TIE io mgon. |

(CEC00439115). In TIE's Ietter of 30 June 2010 they accused Infraco of not
co-opetating and_engaglng inthe a_u.d_rt process, Attached to the letter was a

-schedule of éddi;ionai information required, This.was all focused on fo'u_r _
E dea!ings an‘d discua"sions oorhme‘rcial and otherwise with SDS‘ The"lis't is

 (suchas hand written notes of commercial meeﬂngs behn(een $DS and
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;!ﬁfra'cc), they did: not accept this as an . answer. TIE had: also been asking for
~Information about compensation events. Through Pitisent Masons, we had. . - 3
confirmed that we would be fdliawi_ng "the_prOGeduré in the Infraco Contractin
refation to Compensation Events and Clause 65. The general tone.of this |
lotter was to complaln about our lack of reactiveness to the audit request,

239, My response of & July 2010 (CECD0439115) sets out our position on a lot of
' .;these issues. We pointed out that there did not seem to be any clear audit
objective, and. that the time spent in trying to comp!y W|th these audit requests = .
- was time which would have been better spent in progressing the ProJect In -

addition, the schedule that TIE produced of the documentation they were
[_obkihg for made it clear that they must alteady have -bee_n if possession of" N
much of the information, My contlusion in this letter sums. up Infraco's position
in response 1o these audit requests - we thought that the time that it was =
taking us to comply with the audits was excesslve and unnecessary and that.
TIE were trying to interfare and distupt our abil_ifty to perform. our confractual
'ob!i'g_a'tions_.._'l referred TIE to clause 6.3.4 of the Infraco _Contréot, -whe_re.by' -

| ‘under the partnering obligations neither party was to interfere with the rights of

the other party of hinder or prevent the other from performing its Obliéations |
under the Infraco Contract. | alsa referred to the duty contained in Clause 118
which stated: "Wherever in this Agreement a Party is required fo make any
a’etermma tion o glve any dec:sxons instructions; opmions or consents orfo

| j express satisfaction or approvai or othemrfse fake any action, that Pan‘y shaﬂ _
act fairly and reasonably within the fetms of this Agreement (save where the
Agreement expressly states that TIE is to have absolute d;screifon) and -
having regard to afl the circumstances.”

SeptemberZ'Om

: 240 I sent letters to TIE dated 17 September 2010 (CE000044543 ahd: e
AR CE(:00044544) These letters outimed the position of BSG in relation to the |
- dispute concemmg defectlue works at Prmces Street, BSC sposiionin

~ relation to Princes Street is commented upon at paragraphs 7. '17 7.18. 7 20
and 7.21 of my otiginal witness statement.
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- 247, Mr Porter 1ssued his ed;udlcation der.:ielon in re!at:on to Depot Access Br;dge |
s 8§32 on 22 September 2010 (eraonsssgu TIE accepted that thi swasa -
e ;Netlfled Depariure. ltwasa d;spute about the va!uatton of the work BSC were.
largely.succeeefui on th|s‘adjudtcatlon, and l'was pieased with the outcome.

242, | senta lefter sent to Steven Bell dated 22 September 2010 (CEC00084813). 1
‘ ~advised Steven that, “The recent behewour of TIE in-how iject Carlisle is -
B being epproached and ihe aggress:ve campe;gn of Nottces being: served on
) !nfmco is symptomatic of ihe mise:y that has persrsted fhroughout thls
Project’. -

243, 1 senta further letter to TIE dated 23 September 2010 (CEGOD159509) This
was 1o adwee it of certain consequences of the: adjudicanon deciswn of
| N Mr Hewue QC lseued on 28 July. 2010 My understanding was that Mr Howle's
- ';dec:;elon to award us an EOT for seetlon A meant ’(hat the completion dates for -
'sectlons B, G and D also had to change SR SR “ "

244, | sent anotherletir fo TIE dat_ea-z_g September 2010 (TIEQ0409574), |
~ advised TIE that BSC were no jonger prepared to carry out "goodwill" works.
* For example, the works which were the subject of 94 outstanding INTCs listed
- within the letter - in. 'res'p'eet of which'no TIE Change Order or an agreed .
Est:mate ex:sted In addition, BSC coneldered that they were. not required to
carry out this work under the lnfrace Gontract The consequences ofthis
dec_;e_aon were }o_make our staff redundant and :termlnate the subcontractors.

245. This decisionwas made reluctarily and against the backdrop of all of the
- eth'e‘r' ‘borreSp'ondence and communication we were ha‘\?i‘ng with TIE at this
_ time. We had. ceme to build a tram system for Edinburgh, not.to get embroﬂed -
in dlsputes However faced with the intransigence of TIE, we felt we: had no .
: 'other npt;on but tu minimise the risk to Infraco of proceedmg with ' Works :
o where. TIE were refusmg to recegmse our contractual enhtlement to payment o
o | ‘and extensions of time. - '
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October 2_01'0. _p

246, Further conéspondence took place between BSC and TIE betwsen October

and No’vemberﬂ}’l 0. There was a letter from TIE to BSG .c{gt_ed' 19 October
(CEC00132507); a letter from BSC to TIE dated 29 October 2010
{CEC00133316}); and a letter from TIE to BSC dated 3 November 2010
(CEC00133317}. Project Carlisle stood no chance of success when we were
so far apart on fundamental issues. TIE. seemed blinded hy their on~gomg

. ¢ampaign, which was des:gned to try and force BSC to accept a Very bad
deal. We could not agree with thelr proposals o E

'Novem'bg_r 2010

247. An 'adjud_ic:ation dec‘isioh was issued by Lord Dervaird around 26 November

2010 (BFBO00053475). This was In relation to Landfill Tax, This again was an
‘adjudication where we were successful. The landfill issue was a complete:

s:deshow, and just another example of TIE taking an unreasenable aihtude
The Iandf;tl tax related to who was: respensnble for ihe payment of tax: m :
respect of the dlsposal of contammated matena!

Events in 2011 to Septemberrz_w

Preliminaries

248,

249 T
' . Prehminarses related to the tlmenremted flxed costs that we wau!d incur. Thls 5
" would be whether works were b_EIl'_}Q carried out or n_c_ut,_ _and_re_late_c_i_ ._tq office - _;i -

Lord Dervaird ssued a decision on 14 February 2011 (BFB00053489), This.
decision was in relation to payment of prei:mlnanes ThIS agam wasa

successful outcome for BSO

costs and general éveryday outgoings not directly_frélate_d to "thé\,actu_ial. _F’_onect

| work, We were entitled to these payments, as they were a runhing cost wri_ften
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into'the contract, These are flat payients and not measured against

' {rériab'les such as how much electiicity is used per month, TIE's argument in

felatlon 16 this was found to be totally wrong. TIE misinterpreted what the . -

. .contract stipulated. They challenged the reqmrement to pay these monthly
- _p_reliminanes. TIE stopped making these payrments and that was why we-

- | cha_i_ll'ehg_ed _it_.-Thé_-decision.‘is_sued C!e_a'rl_y showed we<were_ 'correat:

250,

Two drawmgs were prod uced by BSC in eariy 2011 (drawmgs ULEQG’ISG-

SW-DRG-00803 and ULE90130- SW-DRG-00804). These were to

~ demonstrate the humber, subject matter and location of the disputed Notified

Departurés. They show that there were only very small sections of the works

.~ which were not a_ffec.ted by non-agreed. INTGCs, | would disputé that we didn't
:tryfto-miti_gaté delays where we co_U!d 'b‘.y_ proceeding with work that we could

. do..

2581,

Project Phoenix

This Was a continuation and amendment of the previous Project Carlisle
Proposals. [nfraco proposed ameriding the Infraco Contract on the basis of a -

_ truncated Project scope-that could fit within a budget that was available to TIE,
- finding a sustainable solution to the matters which divided the parties and

262.

proceading on anew agreed bams The key advantages of Project Phoenix

included not was’tmg GEC’s £400 m[lhon invested to date, providing greatet.
priceftime certainty fo CEC, providing revenue-earhing setvices fo CEC and

avoiding a costly and very protracted public dispute,

BSC produced & dccur_ﬁen’c dated 24 February 2011 (BFB00053268), The

~ proposal was to complete the line from the Airport to Haymarket for a total

price of'£:449,166,5365.| s‘qbg'ect'to;-a shortened list of Pricing Assumptions. The
total price: comprised a payment of £231, 837,822 to Bilfinger, £136,861,719 to.

. Siemens, £65,306,030 to CAF and £15,140, 795 to'SDS. Project Phosnix was

a follow-up to the other iwo submissions, PrOject Carlisle 1 and Project -

' Carfisle.2. Phoenix was a.concerted effort by BSC 1o obtain a solution anc!. :

- gﬁl_iaw the Projj_ec—t to move forward. The reason why this proposal only went as
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far as Haymarket was the continued presence of utlhtles and the: On- Street
Works required. We coutd not put in p!ace an estnmate of cost for thls

Approach re Mediation

o 258, Havihg received the Rerhediable-'Femii_hation-N_o't%_ces’.'-a'nd having made the'

. decision to cease all goodwill working, we-fU!ly‘ expe,cted-th_at‘T!E‘_wouid .
terminate the contract. We were therefore surprised when TIE suggested
mediation, albeit that !-believé this may h'ave been driven by a Council
Leader's Emergency Motion dated 18 November 2010 rather than by TIE
themselves. By this point in tzme Sue Bruce had been appointed as GEC'
new Chief Executlve 1 first met her at the Mediation and i believe she was a -

' key drwer behmd the dtsputes bemg unlocked at the Medtatlon which took
place at Mar Hall i zn March 2011, She was. assusted by Co!m Smlth of Hg
Consuitmg We understoocl that Colin had worked with Sue on prewous

projects.

254. Our approach to the Mediation remained solutions-arientated. We had not

' come to get Into disputes. We had come to build the ETP for the Clty of
‘Edinburgh. If this coufd ot be achleveci which was lookmg increasangly hkeiy
in the latter part of 2010, and then we: wanted to agree an amlcable separaf;on
from TIE,

256, Infraco and SDS worked as an internal team fo. prepare our Mediation _
Statement along with our legal team (BFB00D53260). We could have made
this a very accusatory docuiment, and-gone cn at lehgth about how we had
‘won' at adjudication and how unreasonable TIE had been, However, we -
demded that the docurment shou!d he far more open and fomfard-lookmg

' Wh;ist we though’t that our interpretation. of the Infraco Gontract was correct _

we recognised that neither party could continue as matters currently stood. ..
We recognised that TIE and CEC had budgetary constraints, If they could not
afford to 'bui!d the entire. Natwork at this time, we proposed what could be built
forthe budget that we believed was avallable Pro;ect Phaen:x i TIE tould
riot agree to this or somé form of amendecl deal then we \nnsheci to d[scuss e
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: how we oould beet extricate ourselves from the Infraco Contract (referred to
by TIE as:Project Separation) :

266 " In contrast to the pOS]ﬂOﬂ adopted by Infraco i |n its Mediatron Statement TIE
: : _submltted a document whu:h was very contractual very confrontatnonel and - _
5 S accusatory (BFB(10053300) It presented many contrectual arguments (some o
e w;th a stlghtiy different slant) that had already been dealt with in adjudlcatlon
-The Mediation Statement was also accompamed by 31 exhibits, which were
_ ob\nousty prepared by TIE's lawyers and which covered issues such as their N
" view of how Clause 80,13 shou!d be interpreted. We then had to wark W|th our - -
internal team and external legal tearn to prepare detailed responses to each of
_ | 'these exhtblts Infrac:o was fully prepared to present the evldence to the
_j Mediator and TIEICEC at Med!atlon to demonstrate the madequactes of TIE's :
o arg uments HOWever thls was not necessary

‘10:0nduct-_of Mediati_cm -

257 “The Medietton started on Tuesday 8 March 2011, The Medlation was probabiy
o attended by up to 60 people all of whom had had te:sign personal '_

- confidentlality agresmierits prior o even-belng.presenti The fact thatthe . -
Mediation was sven happening had attracted a huge amount of media
attention. Sue Brh'ce deitvered'an openirg statement on behalf of CEC

" (CE802084575) thhard Walker subsequently delivered an opening

- statement on behalf of BSC {BFB£10053256) Ewould like; it hoted that the _

Edmburgh Trams Inqulry refers to a documen‘t with number TIE300670846 as
o -bemg Richard Walker' s openmg statement That s fiot correct as it appears to
- he the noles: taken by someone within TIE: iy meccurate ln varnous reepeete _
Foltowmg on from these statements the Mediator went with TIE and CEC first,
 to discuss their position. The Mediator came back some hours later and stated
'~ that CEC were looking for a solution to progress and deliver the Project. |t was
evident that CEC were taking the lead in the Mediation talks rather than TIE,
- The subsequent talks were between GEG and Infraco with limited
e ﬂicontrlbutlons from TIE ' L
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258, Although there was discussion around some of the issues which had divided -
| the parties, the foous through Mediation quickly became.about how to deliver |
the Project (subj’ect' to ‘funding); using Infraco’s Project Phoenix submission as
thé basis for the discussions. The kéy issues énd blockérswaré disc&ssé‘d '
and pathways to- resolution set out. The new appmach by CEC (led by Sue
~ Bruce and Colln Smith) was to repair relat{onships buﬂd trust and work in a. |
_ spmt of. paﬁnershlp The challenge set at Mediation was to turn the. Prcject
around and {o Jomtly delwer the Pro;ec’c under a new govemance struoture '
that would be a suceess:arid could uitlmately be a model for other pro;ects
‘This was the challenge: commumc:a‘ted to me foiiowmg discusslons between
Sue Bruce and Dr Keysberg at Mediation.

250, This was the first time that | had met with Sue Bruce. She had a certain
penness You could see that she had a d;ﬁerent view on the |ssues to what -

we had encountered prewously

260. Over ‘che courss of the week there were numerous discussions which were led

~ by the mediator, Michael Shane. There remained disputes between both - |

' 'paﬁ‘les Thare was, howevef a very quick acéeptance-by TIE/CEG that a
revised madel needed to be identified, This wou!d have to fitin with their
budget. It was very clear from the statements prowded that they had Ilmitec!
hudgets available. It was also necessary to identify a rewsed madel to really
return to. operation. | think the opening statement of Sue Bruyce fnd!cated very

~ clearly that there was s0Me opennhess and maybe not the very fixed opinion
which we had encountered previously through TIE. Thete were discussions

“on these issues to try tofind a way 'forward QOver the course of the week

o there were different Wc)rk:ng sesstons it was, however. a very hea!thy, .open .

and transparent atmosphere, lt was quite pos;twe Right from the beginning- |
we had the feeling that there seerried to be diﬁerent mood to what we hadr; S

faced before
Page 86 of 113 -

TRI00000095_C_0086 -




261. Ultlmately, a way fo:ward was fotmd with CEC at Mediation. Heads of Term
- were agreed on Saturday 12 Maitch 2011 at the end of the week- Eong
- Mediation (65002084685)._%3 Mediation had by:thls time moved from Mar
" Hallto another hotel nearby with far fower patties involved, The Heads of s
- Term covered the agreement' teached at Mediation. We would enterinto -
i Immedlate further discussions with GEG to. get agreement of what were to be -
- known as ths Prioritised Works ‘The iram line would end at St AndreWS
- Square. The price for the Off-Street Works portion was negotiated and
N "féﬂet:ted in the Heads of Tér.m.-:Th_i's_ price was based on the: Pfojec:t- Phoenix
- drawings with some exceptions. The price was £362.5 million, It was a lump
- sum price for completing the section from H’ayma'rk‘et to the Airpbﬁ including -
7the Slsmens element’ and the SDS works “This prtce included everythmg,
- |ncludmg preliminarigs, S g

262, The reniainihg on-strest section {(Haymarket to St:Andrew's Square) was to be
: further'neQOtiated butwas to be based on a target sum of £39 m‘illion, based
“on assuniptions, We would not have to wait fora TIE Change Order. Clauses

65, 80 and Schadule Part 4 would be renegotiated, TIE would retain the risk
' assoma’_ted with the rem.cval_of the utilities m_the on-street section. CAF were
o leave the consortium and be novated back to TIE, Everything beyond the
prioritised works was sonditional on TIE/CEC securing additional funding and
so there was a cut-off date, If -ad'ci‘ttiional funding to complete the truncated
_ 'sc'o_pe could not be ifound-,- the Infraco Contract would automatically terminate
on Sep'tembér?Oﬁ infraco wolild be entitled to all sums due to be -
- determined by 1:July 2011, mcludmg sums in respect of matenals efc, .
B purchased for the. secﬁon of the: Iine whlch was not now going to be built (St
Andrews Square ta Newhaven) There was to bs a concerted effort involving
: | CEC o clear ail_outsta,ndmg technical and planning.appmvals required, and
o fo:* éh‘at_herfbar'niefsi to 'prbgression and completion of '_t'he.dési_gn issues to be
' jrerﬁ_ove:d.r The design for the full tine {to Newhaven) would bezcﬁmpieted,
albeit the St-AndiﬁeW’-s*Squar‘ertb Newhaven section would not bie built.

263. Clause 13.1 of the Headls of Term provided: "There will be a culfural shift in-
thebehaviour of afl parfies including interaction, co-location and -
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empowerment,” This Cha'hge' in atfitude and behaviour was ciucial to how_'
matters then progressed lnfréco was very keen to sge a change-of the TIE .
personnel. In fact, TIE were then phased out with CEC taking over the runmng
of the remamder of the iject '

. 264. Therewas nota requirement fOr.BGUK to obtain approval from Biffinger |

| Germany before any agreement could be- reached. Dr Keysberg, the CEC of
Bilfinger Construotion was present at the Medratron so.we. had: the qu

' authorsty fo make any decisions on agreemenis

Post'-Me.diaﬁon

265. lwas pleased with the outcome of the Mediation. We now had a platform to
- move forward. Bilfinger Germany were also pleased with the outcome. Befo‘re
Mediation they had looked on the ETR asa dlsaster From their point of wew o
they had a Project in their order books-with so many problems on.the Iegal '
side. That is hot what a Gonstructlon company stands for. They looked on the -
* outcome of Medratlnn as a way to move forward. Even though it was not . -
1_00%-_f|xe_d, there was positive momentum which we could take further, = -

268. | believe a lof of the issues that were dealt with at Mar Hali could have been
| resolved much earlier. Mediations on a smaller scale had already oc_c—,ljr_red._
We had all the adjudication decisions which had provided ctear guidance:
about the way the Infraco Contract was to be interpreted and executed, The
opporiunities which were there to find a way forward were just not foliowéd by -
TIE. Theypreferred to proceed with their own agenda. o

. 287, I sent an email to David Gough and others dated 18 l\f!arch 2011 R
' {BFBUO&MGTZ) This email had certain programme dccuments aitaohed that =~ =
|.had provided to Colin-Smith. These dccuments w:are the Programme o |
| following Medratron (BFBUBI}94673) Priority Warks. Programme FoEIoWrng
Med!atlon {BFB00094674), the ETN Summary of Programme following -
' Medratron (BFB00094675) and theAccompanyrng Narrative (BFBOOOQ467G). :
N “The prioritised works programme and its outline was discussed, aswe had to.
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' f Gommence work as soon as poss|b[e As a result of the Medlation talks and
_ _'funher dlsoussmns during summer 2011 we had deVeioped a comp[ete s

| : Med;ation Thas Jdenﬁfled not only the on-street but also the Off Street Works
imcludmg all the Priority. Works |ssues They were part of the programme to

ensure that they were delivered, bound into the contract and therefore would

adhiere to the tlmeframe
o _Mis_a;ighméﬁfjwofkéhhps_ o

268 Durmg ’rhe Mediatlon TIE requested certaln addlttonal mformatlon from BSC
(BFBD(}095823 to BFB{10095830) This mcluded a schedule of the Changes
that had arisen as a result: of the M1s_a_hgnmentWorkshops post novatlo,n

(BFB00095824): TIE had previously refused to issue instructions for most _
mandatory-type ch'ahg'es These included devélopmentwork'shop‘s and even _

:when mstructron had been issued TIE had not paid monies due to SDS. This

L '3was des.pute an mstructlon bemg in place

269,

iThe Development Workshop F’rooess (deﬂned within Schedule Parl 23 of the -
' lnfraco Contract) mvo;ved holding workshops to :deht:fy mlsahgnments The

workshqps were to be held as soon as reasonably practicable and attended
by-all parties. At time of contract award, it was known that misalignments -

: ‘existed between the SDS design and the infraco proposals. The workshops

- weré, heid to determine the development of the Infraco proposals and any

= cohs_eql_xential.amendmenf'to the design deliverables. A misalignment report
* would then be prepared and sighed off by all parties: It would identify the
‘misalignments; detail the conclusions in respect of :éaah' matter and payments
o be made to SDS in respect of the-Work to be carried out by SDS as a result
: '_o'f thé"cancms‘iohé s‘e'tbut‘in- the report. The work to:be carried outby 8DSto -
- address the mlsallgnment was a Mandatmy TIE Change TIE shouid then -
'have issued aTIE Notlce of Change requestmg an Estlmate frorn Infraco to
| : carry out the: necessary deslgn works. Followmg recemt and agreement of the
" Estimate, TIE would fhen issue the' corresponding TIE Change Order. TIE -

also had the option of instructing the design in advance of agreement of the
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_ Estimate through the appn opnate contractual mechamsm (see Clause 10 18 of
the Infraco Ccntract) o _

- 270. The total value of these changes is detaaled atthe bcttom of the schedule
document: (BFB06095824} It should be noted that these.are just the demgn
changes, not the Infraco changes. o o

Remobilisation Payment -

271, An internal email was sent from Colin Smith to Sue Bruce and others within
TIE/CEC dated 5 April 2011 (GEC01927616). The email provided that BSC -
had accepied a cash flow proposal fo mobilise. An attachment to the email -
outlined that the total re-mobllisation payment would be £49 million

; (CECO'] 927617).

272, T he're appear‘s to have bee'n'-é m’isu'nders‘.tan:din‘g as' to-'What‘ the p'aymenfbf

: was.quoted as such, This was actuaiiy a payment of. the _s,ettlement sum whtc,h'

was agreed at Mediation to bring us back te a so-called cash-neutral position.
We had not received any monies from TIE for a considerable time. This meant.
that we were completely cash-negative as.a res“uit'Of having to send the
payments to 808 andto the contractors The £49° mtll;on was a ﬂxed amount :
to bting us back to a pomt where were not cash-negatwe The payment also
covered’ ’me agreed amount for the off-street and Prioritised Works These had o
to commence from early May 2011, In add_ntaon, the payment covered the first |
certificate of the setlement sum as described in Glause 6 of the Prioritised
Works Agreement (known as 'MoV4"), It included the payment of same sums:

~ agreed at Mediation in relation fo all extensions of time, other claims andin

' respect of Biemens materials. This was: why the paymeni to them Was so
much more than the payment to B|Ifinger Ssemens had mcurrad '

| considerabte costs.

| 273. The payhjent'madje_aﬁe'r-MediatE_o,n'was_a__standal_ohe_payment,'_ahd"not S
" connected with any other payments. The payment of £45 million, paid after
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o Contract Close in 2008 was completely separate There Was not a doubie-
R paytment made for mobllisation, When the contract started i 2008, the
L ::cOntract arrangements were such that we- rec:ewed a mobmsatlon payment to .
“commence work. That was completely separats to the payment of £49 million
which was part of the total settlement sum. |

Go_llaboration

?.74 After Med[atlon a piore streamhned procedure_was estabhshed TIE was -
o essenttally not involved: We now had buy-in from CEC and other authorlties
~ We had weekly design and consént governarice meetings. These were
chaired by Cofin Smith, and attended by all parties contributing to the design
as required: This included Scottish-Water and Network Rail, who were
 concerried with key problem areas. This new governance helped to overcome
 pro