
From: 
Sent: 
To: 
Cc: 
Subject: 

Importance: 

Duncan and Colleagues. 

Colin MacKenzie 
18 March 2008 10:16 
Duncan Fraser; Rebecca Andrew; Alan Coyle; Steve Sladdin; Andy Conway 
Gill Lindsay; Nick Smith 
FW: 18184972_ 1_UKMATTERS(lnfraco Risk Allocation Matrix 10 3 08) (3).DOC 

High 

Please see attached Matrix for information. 

I have never been a big fan of this document: it is a bit too abstract and one would really have to read the entire 
contract suite to put it in context and gain a full understanding. 

I still have concerns about the general movement of the more significant risks from Private to either Public or Shared. 
Enough has no doubt been said on that before now. 

Regards, 

Colin MacKenzie 
for Council Solicitor 

From: Mandy Wilson 
Sent: 18 March 2008 09:07 
To: Colin MacKenzie 
Subject: 18184972_1_UKMATTERS(Infraco Risk Allocation Matrix 10 3 08) (3).DOC 

Please could you circulate as appropriate. 

Thanks 
Mandy 

EDINBURGH TRAM NETWORK 
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14 DECEMBER 2007 

Risk : General Obligations Clauses Allocation 

Public Private Shared 
Sector Sector 

[2.2] Failure to serve notice to propose extension no later than 180 days prior to ./ 

expiry date. 

[3.5] Termination by either party due to failure to satisfy a CP within 3 months of ./ ./ 

Effective Date which is not waived. 

[4.4/7.4] Discrepancies, errors or omissions in or between the lnfraco Proposals ./ 

and the Employers Requirements. 

[4.5] Failure to bring discrepancies or requirements for further information in ./ 

relation to documents to the attention of tie's Representative. 

[6.1/6.3] Failure to cooperate in order to facilitate carrying out the lnfraco Works. ./ 

[6.3.1] Failure to approach all Permitted Variations on a collaborative and Open ./ 

Book Basis. 

[6.3.2 Failure to use reasonable endeavours to avoid unnecessary complaints, ./ 

disputes and claims against the other Party. 

[6.3.3] Failure to comply with Dispute Resolution Procedure in relation to any ./ 

such complaints, disputes and claims with or against the other Party. 

[6.3.4] Interference with the rights of the other Party in performing its obligations ./ 

under the lnfraco Contract, or in any other way hindering or preventing the other 
Party from performing those obligations or from enjoying the benefits of its rights. 

[6.3.5] Failure to take reasonable steps to mitigate any foreseeable losses and ./ 

liabilities of the other Party which are likely to arise out of any failure by the non 
complying party to take the steps listed in 6.3.2 to 6.3.4 above. 

[6.3.6] Failure to take reasonable steps to manage, minimise and mitigate all ./ 

costs. 

[6.5] Failure of senior representatives to meet quarterly to discuss proposals to ./ 

minimise cost and optimise quality or to discuss matters which may adversely 
affect the lnfraco Works, the ETN, CEC or the performance of the lnfraco 
Contract. 

[6.8] Failure to procure the attendance of any of the lnfraco Parties as required ./ 

by tie at the quarterly meetings describe in 6.5 above. 
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Risk : General Obligations Clauses 

[Sf J ~ailure to adequately inspect the Site and to satisfy and take account of the 
following: 

- the ground conditions on the Site; 

- all relevant safety requirements and environmental matters; 

- the form and nature of the Site; 

- the nature of the materials to be excavated; 

- the extent and nature and difficulty of the work and materials necessary for the 
completion of the lnfraco Works; 

- the quality of any existing structures which will form part of, be adjacent to or be 
associated with the ETN; 

- risk of injury or damage to property adjacent to the Site and to occupiers of 
such property; 

- possibility of interference from parties other than tie; 

- the precautions, times and methods of working necessary to comply with the 
Code of Construction Practice and Code of Maintenance Practice and, in 
accordance with Good Industry Practice to minimise and nuisance or 
interference; 

- use by third parties of land being part of or adjacent to the ETN; 

- means of communication with and restrictions of access to the Site; 

- accommodation required by lnfraco; 

- generally to obtain all necessary information as to risks, contingencies and 
other circumstances influencing or affecting the lnfraco Works. 

[7.1] Failure to perform the lnfraco Works fully and faithfully in accordance with 
the lnfraco Contract. 

Failure to carry out the works: 

· !Unknown• [7.2] using a reasonable level of professional skill, care and 
diligence to be expected of a properly qualified and competent 
professional contractor experienced in carrying out works and services 
of a similar nature to the lnfraco Works; 

t::: [7.3.1] in accordance with the lnfraco Contract; 

[7.3.2] so as to enable the ETN to be designed, constructed, 
installed, tested and commissioned, and thereafter operated and 
maintained; 

· !Unknown• [7.3.3] in accordance with the lnfraco's quality management 
system and plans; 

• 
11 1

~ •• :· -~. [7.3.4] in compliance with the Employer's Requirements; 

• 
11 1

~ •• :· -~. [7.3.5] in compliance with the lnfraco's Proposals; 

·I!..!~:~:-:,:~• [7.3.6] in accordance with tie and CEC policies; 

• 
11 1

~ •• :· -~. [7.3.7] in accordance with the Code of Construction Practice; 

• 
11 1

~ •• :· -~. [7.3.8] in accordance with the Code of Maintenance Practice; 

• 
11 1

~ •• :· -~. [7.3.9] in compliance with the Tram Legislation; 

• 
11 1

~ •• :· -~. [7 .3.10] in compliance with applicable Laws, Land Consents 
and Consents; 

· lunknovm• [7 .3.11] using reasonably practicable means to ensure 
impacts are no worse than residual impacts as identified in the 
Environmental Statements; 

· !Unknown• [7 .3.12] in compliance with environmental regulations and 
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Risk : General Obligations Clauses Allocation 

Public Private Shared 
Sector Sector 

requirements; 

• !!_In'::"._ ·-· [7.3.13] in accordance with Good Industry Practice; ./ . -
• !!_In'::"._ ·-· [7.3.14] to ensure that the design of the ETN is buildable; ./ ·-
.111 ..... 

u ·:· ........ [7 .3.15] to provide assistance to tie in ensuring best value; ./ . -
.111 ..... 

u ·:· ........ [7 .3.16] to not wilfully detract from image of tie, TEL, CEC, ./ ·-
the Scottish Ministers, Transport Scotland or the ETN; 

• 16JRK:R9'NR• [7.3.17] in accordance with OGC's "Excellence in ./ . -
Construction" initiative; 

• 16JRK:R9'NR• [7 .3.18] to ensure sustainability of the ETN in relation to ./ ·-
energy consumption and the supply of materials from sustainable 
resources; 

• 16JRK:R9'NR• [7 .3.19] in a manner not likely to be injurious to persons or ./ . -
property; 

. I,,_ 
u ·:· ........ [7.3.20] using Key Personnel. ./ ·-

[7.5.1] Failure to use reasonable endeavours to maximise construction ./ 

productivity by reference to international best practice. 

[7.5.2] Failure to use reasonable endeavours to minimise disruption to the city of ./ 

Edinburgh. 

[7.5.3] Failure to use reasonable endeavours to maintain safety and minimise the ./ 

potential for accidents and safeguard the lnfraco Works. 

[7.5.4] Failure to use reasonable endeavours to safeguard the efficiency in the ./ 

obtaining of Consents. 

[7.5.5] Failure to use reasonable endeavours to minimise costs. ./ 

[7.6] Failure to keep itself fully informed about current professional and technical ./ 

standards and about all matters relating to, or which might have a bearing on, 
the lnfraco Works. 

[7.8] Failure to fully understand the scope and extent of requirements and ./ 

sufficiency of information to complete the lnfraco Works. 

[7.9-~.10f2
l Content, completeness, currency, accuracy or fitness for any ./ 

purpose of Background Information supplied by tie or any of its stakeholders, 
subject to fraudulent statements or fraudulent provision of information by tie. 

[7.11] Failure to liaise with any party, as required, to produce information ./ 

required so that the lnfraco Works can be progressed properly, according to 
Programme and in accordance with the lnfraco Contract. 

[7 .12] Failure to liaise with regard to material types, methods and programmes, ./ 

cost effectiveness and temporary works in respect of any Permitted Variation. 

[7.13] Failure to provide all labour, goods, materials, lnfraco's Equipment, ./ 

Temporary Works, transport to and from the Site and everything else of a 
temporary or permanent nature required in respect of the lnfraco Works which is 
either required in the lnfraco Contract or which could have reasonably been 
foreseen by an experienced contractor. 

[7.14] Failure to ensure the adequacy, stability and safety of all site operations ./ 

and methods of construction. 

[7 .15] Use or specification for use of any materials which are known to be ./ 

deleterious or contravene any relevant standard or code of practice (including 
Ove Arup & Partners guidance or Good Industry Practice) 
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Risk : General Obligations Clauses Allocation 

Public Private Shared 
Sector Sector 

[7 .16] Use of or installation on the Edinburgh Tram Network of materials which ./ 

are not in accordance with the Employer's Requirements on the date of such use 
or installation. 

[7.17] Failure to notify tie of any ground, geophysical or other surveys which the ./ 

lnfraco intends to carry out. 

[7 .18] Failure to notify tie of any Abortive Work. ./ 

[26.17] Failure of the lnfraco, Key Personnel, staff and lnfraco Parties to comply ./ 

with all regulatory requirements and tie's Drug and Alcohol Policy. 

Risk : System Integration Allocation 

Public Private Shared 
Sector Sector 

Failure to implement: 

• lbJRK:RGWR• [8.1.1] work to define sub-system performance and ./ 

demonstrate that the System Availability Target can be met; 

• lbJRK:RGWR• [8.1.2] management of technical interfaces including ./ 
system wide issues such as electro-magnetic compatibility and stray 
current protection, noise, vibration and wheel/rail interface; 

•--[bJnkrH}W-R • [8.1.3] test management, including the preparation of ./ 

method statements, test scripts, the setting of pass/fail criteria, and 
analysis; 

• lbJRK:RG'NR• [8.1.4] alignment of operations and maintenance 
procedures; F. [8.1.5] system activation; 

./ 
• [8.1.6] safety assurances and the Case for Safety; 

./ 
• [8.1. 7] a requirements traceability matrix . 

./ 

./ 

[8.2] Failure to ensure that Trams and engineers works vehicles are fully ./ 

integrated with the lnfraco Works. 

[8.3] Failure to carry out all of the system integration activities described in the ./ 

Employer's Requirements and lnfraco's Proposals. 

[8.4] Failure to liaise with the Operator and tie in respect of system operation ./ 

and related design, Systems Acceptance Tests and operational defects. 

[8.5] Failure to ensure that design is compatible with system integration ./ 

throughout the Term. 

[8.6] Failure to manage configuration control of the ETN. ./ 

[8.7] Failure to procure that the Tram Supplier complies with specific obligations ./ 

(mock up, testing, safety etc). 

Risk : Infrastructure and Equipment Allocation 

Public Private Shared 
Sector Sector 
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Risk : Infrastructure and Equipment Allocation 

Public Private 
Sector Sector 

[9.1] Failure to pay the lnfraco resulting in the title in all materials, goods and ./ 

equipment not transferring to CEC. 

[9.1] Failure to transfer title to CEC in all materials, goods, and equipment ./ 

intended to form part of the ETN. 

[9.1] Failure to deliver or install materials following advance payment including ./ 

risk of insolvency of suppliers. 

[9.2/9.3/9.4] Failure to clearly identify, separate and label project assets as the ./ 

prop~rty of CEC, whether on sitE?. or off site. Failure to include such provisions in 
sub-contracts. 

[9.5] Failure to procure that CEC pursues claims against suppliers of defective or ./ 

faulty materials which have vested in CEC and to reimburse lnfraco of all costs 
recovered. 

[9.6/9. 7 .1] Failure to procure that the Tram Supplier transfers title to CEC in the 
Trams (free from all Security Interests) or Tram Related Equipment. 

[9.8] Compatibility of all infrastructure, equipment and systems and fitness for ./ 

purpose (as defined complaint with the Employer's Requirements), excluding 
items free issued to the lnfraco by tie. 

[9.9/9.1 OJ Euro Compliance of equipment, excluding items free issued to the ./ 

lnfraco by tie. 

[9.11] Malfunction, non-operability, late delivery, removal or replacement of free ./ 

issue fare collection equipment. 

[9.12] Failure to make the Trams and any materials (in which title has passed to ./ 

tie or CEC) available to the lnfraco for performance of its obligations. 

Risk I: Security package - Bonds, Guarantees and Collateral Allocation 
Warranties 1-----..-------.------1 

Public Private Shared 
SUB~ECT--TO-RESOl.UTION--OF--CO-~.'lfJ!ERC!-AL-D!SCUSS!-ONS Sector Sector 

NOT! ·,··These discussions.are.based.upon.advanced·draft&,· we.have 
no·rn ~son.to.expect.that.satisfactory.clo&e··Out.cannot.be·achieved·by 
late··~ anuary .. 2oos,f.~iJ.1Jr~ .. t9 ... Prn.v.iq~---~nq __ rn~.P.9.n~iP.iJ.itY. . .t.9. .. rE?.P).~9.~ ... if 
.9.r.~_q.i.t rnt.i.n9 .. 9.rn.P.~; 

PCG. t>.~.rnntG.9XD.P~J)Y.G.!J.~.rnntE?..E?.~ 

Bond.P. . .<P.~rf9.r.m~.nG.E?. .. S.9.!J.9., .. R.E?.t~.!°J.ti9.n .. S.9.!J.Q., .. Q.E?.f.~.Gt~ .. P..9..r.1Q) 
Colla eral Warranties 

CEC ~Guarantee (qf.pc:1ym~nt9r,ly) 

Risk : Deliverables 

[10.1] Failure to prepare Deliverables in accordance with the lnfraco Contract 
and Programme. 

[10.2] Failure to submit any Deliverables associated with any Permitted 
Variations to tie's Representative for review pursuant to the Review Procedure. 

[10.3] Failure to allow tie's Representative reasonable opportunity to review any 
Deliverable at any stage of development. 
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Risk : Deliverables Allocation 

Public Private Shared 
Sector Sector 

[10.4] Failure to provide Deliverables in format required for tie extranet and ./ 

failure to establish/maintain such an extranet. 

[10.5/10.6] Failure to prepare a Submittal Programme which meets the ./ 

Programme and submit same to tie and advise of revisions. 

[10.6/10. 7] Failure to comply with the Submittal Programme timescales ./ 

[10.7] Introduction of alternative Submittal Programme where tie cannot comply ./ 

with the original programme (not arising from lnfraco default). 

[10.8] Failure to give due consideration to tie or tie's Representative at a ./ 

meeting called by tie or tie's Representative to discuss the development of a 
Deliverable and failure to submit a report detailing such discussions. 

[10.9] Amendment to a Deliverable where such Deliverable does not meet the ./ 

requirements of the lnfraco Contract. 

[10.9] Amendment to a Deliverable where such Deliverable does not meet the ./ ./ 

requirements of any "Approval Bodies". 

[10.1 OJ Failure to provide Deliverables in accordance with the lnfraco Contract. ./ 

[10.11] Provision of further Deliverables as requested by tie. ./ 

[10.12/10.13] Risks from conflicts, ambiguities, discrepancies, errors or ./ 

omissions in or between Deliverables and proposing and carrying out resolution. 

[10.14] Failure to ensure the Deliverables comply with document control ./ 

requirements. 

[10.15/10.16] Establishment, staffing and making available for tie's inspection of ./ 

an office to store record of performance of the lnfraco Works, drawings for 
construction, all specifications, all transactions entered into in relation to 
Permitted Variations and claims for additional costs or expenses. 

[54.4/54.5] Failure to write up, maintain and store Technical Records in respect ./ 

of Maintenance Services or in a format reasonably specified by tie. 

[54.6] Maintenance, security, bugs etc in relation to the lnfraco's computer ./ 

systems and equipment 

Risk : Novation and Other Key Interfaces Allocation 

Public Private Shared 
Sector Sector 

[11.1] Failure of the lnfraco to execute the novation agreement. ./ 

[11.1] Failure of tie to create the novation agreement and procure the execution ./ 

of the same by SOS Provider. 

[11.2J1] Failure of the lnfraco to procure and provide to tie a collateral warranty ,,/ ./ 

from he SOS Provider. 

[11.3]kFailure to procure that the SOS Provider carries out and completes the ,,./. ./ 

SDS ervices. 

[11.4] Management of the performance of the SOS Services and resultant ./ 

liability. 

[11.5] Amendment of the SDS Agreement. ./ ./ 

[11.6] Failure to procure the attendance of the SOS Provider at any meeting in ./ 

relation to the lnfraco Works. 
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Risk : Novation and Other Key Interfaces Allocation 

Public Private Shared 
Sector Sector 

[11.7] Failure to procure performance of additional services required from the ./ 

SOS Provider following a request from tie. 

[11.7] Requirement for additional services from SOS. ./ 

[11.8] Termination of the SOS Agreement without the consent of tie. ./ 

[11.9] Failure, if required by tie, on termination or expiry of the lnfraco Contract ./ 

to novate, assign or otherwise transfer the SOS Agreement to tie, the Scottish 
Ministers, TEL, CEC, Transport Scotland or their successors with no worse 
financial standing than tie or to any other person whose obligations are 
unconditionally guaranteed under the SOS Agreement by such a person. 

[11.9] Failure to assist in obtaining a collateral warranty from SOS where ./ 

novation, assignation or other transfer has taken place. 

[12.1!1 Failure to enter into a novation agreement with tie and the Tram ./ 

Supplier. 

[12.1 t Failure to procure that the Tram Supplier enters into a collateral warranty ,,/- ./ 

in fav ur of tie and to deliver same to tie. 

[12.it1 Failure to procure that the Tram Supplier carries out and completes the ,/ ./ 

Tram Supply Obligations in accordance with the Tram Supply Agreement. 

[12.~-fl Management of the performance of the Tram Supply Obligations and ./ 

resultant liability. 

[12.4.~l Amendment to the Tram Supply Agreement (including the Tram Supply ./ ./ 

Obligations). 

[12.!5~] Failure to procure the attendance of the Tram Supplier at any meeting in ./ 

relation to the lnfraco Works 

[12.E>tl Failure to use reasonable endeavours to procure supply of additional ./ 

Trams, spare parts and services following a request from tie. 

[12.~tl The requirement for additional Tram Supply services. ./ 

[12.7.-12.14] Termination of Tram Supplier or rectification of its defective ./ ./ 

performance. 

[12.15] Failure, if required by tie, on termination or expiry of the lnfraco Contract ./ 

to novate, assign or otherwise transfer the Tram Supply Agreement to tie, the 
Operator, the Scottish Ministers, TEL, CEC, Transport Scotland or their 
successors with no worse financial standing than tie or to any other person 
whose obligations are unconditionally guaranteed under the Tram Supply 
Agreement by such a person. 

[12.15] Failure to assist in obtaining a collateral warranty from Tram Supplier ./ 

where novation, assignation or other transfer has taken place. 

[13.1] Failure to enter into a novation agreement with tie and the Tram ./ 

Maintainer. 

[13.2]1 Failure to procure that the Tram Maintainer enters into a collateral ,/ ./ 

warranty in favour of tie. 

[13.3] Failure to procure that the Tram Maintainer carries out and completes the ./ 

Tram Maintenance Services in accordance with the Tram Maintenance 
Agreement. 

[13.4] Management of the performance of the Tram Maintenance Services and ./ 

resultant liability. 

[13.5] Amendment of the Tram Maintenance Agreement. ./ ./ 
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Risk : Novation and Other Key Interfaces Allocation 

Public Private Shared 
Sector Sector 

[13.6] Failure to procure the attendance of the Tram Maintainer at any meeting in ./ 

relation to the lnfraco Works. 

[13. 7] Failure to use reasonable endeavours to procure that the Tram Maintainer ./ 

shall supply any additional spare parts and/or perform any additional services 
which are required by tie in respect of the ETN. 

[13.8-13.16] Termination of Tram Maintainer or rectification of its defective ./ ./ 

performance. 

[13.1 tm Failure, if required by tie, on termination or expiry of the lnfraco ./ 

Contract to novate, assign or otherwise transfer the Tram Supply Agreement to 
tie, the Operator, the Scottish Ministers, TEL, CEC, Transport Scotland or their 
successors with no worse financial standing than tie or to any other person 
whose obligations are unconditionally guaranteed under the Tram Supply 
Agreement by such a person. 

[13.1471 Failure to assist in obtaining a collateral warranty from Tram Maintainer ./ 

where novation, assignation or other transfer has taken place. 

[14.1] Failure to carry out and complete the----lnfrast-ructure --Maintenance ./ ,/ 

Servi ~es.tie'!._Ql:>lig9.tiqr,_~_(tq_l:>E3_cl~firrncl), 

[JP.L! . stablishment __ of .. Local ___ Codes . .Of .. Construction .. Practice, _identification .. and ./ .,/ 

settle m.~ot .. 9.f . .i.~~!J.~.~---~ncl .. rn~.!JJ.t9.nt ... cl.~.l.~.Y .. 9r..cli~f.!-!Pti9.!J., .. f 14,2].-Failure-to--ensure 
sub-c ontractto--a--replacement-maintainer-is-inthe-form-of-the--lMA, !3J 

Il!5JJ Provisionof_assistance_and method statements in relation.to Local Codes ./ 
of __ Cc n~.tf.!J.Gti9.!J. ... P.rn.GtiG.~.· .... [t4,-3}-·F-a-ilure;···if.-requirnd--·by--tie;···On--terminaHon--or 
expin oft he lnfraco Contract to novate; assign or otherwise transf-er the Tram 
Supp y-Agreement--to-tie;-the-Scottish-Ministers-,-CEC--ortheir-successorswith-·no 
WOfSE .. financial--standing--than-tie--or-to--a-ny-other--person-wh-ose--obligations--are 
uncor ditionally-guaranteed-underthe-Tram-Supply-Agr-eement-by-such--a--person, 

[16.2] [4} Risks arising through the Asset Protection Agreement. NOTE: !f this ,/- ./ 

agree ment is not settled prior to contract av,ard, !nfraco may seek a tie change. 

Risk : Operator Interface Allocation 

Public Private Shared 
Sector Sector 

[17.2] Occurrence and costs to the lnfraco of an Operator Event to the extent the ./ 

lnfraco has not materially contributed to such event. 

[17.3/17.4/17.7] Failure to mitigate (at reasonable inconvenience and cost), ./ 

notify tie of or maintain reports of an Operator Event or matters which may 
precede an Operator Event. 

[17 .5] Arranging meeting and obtaining Operator's cooperation with agreed ./ 

corrective measures following an Operator Event. 

[17 .8] Failure to, from the date of the Agreement, take into account comments of ./ 

the Operator when refining Design and failure to deliver lnfraco comments on 
functional and maintainability issues to tie and the Operator. 

[17.9] Obstruction of the Operator in respect the Operator Maintenance Plan and ./ 

Maintenance Services . 

[17.9] Obstruction by the Operator of the lnfraco in respect of the Maintenance ./ 

Services. 

[17 .1 OJ Failure to observe the Operator's Representative's instructions. ./ 

[17.11-13] Failure to notify and co-operate with tie and the Operator and ./ 

minimise the adverse consequences of Operator Maintenance, Maintenance 
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Risk : Operator Interface Allocation 

Public Private Shared 
Sector Sector 

Services and any planned or unplanned works or activities, including support in 
providing alternative transport and notifying passengers. 

117.1: ~/13]Failure to _notify passengers. of disruption. ./ 

[17.1 • -17 .17] Failure to comment, rn.~P.9.0.Q .. :W.it.b ... ~E:l.U.i.!D..E?.?.G.cl).E?.~, .. Provide a report ./ 

on and carry out modifications as a result of a DPOFA Change. 

IlZJ• : 1]J]LVc1ric1t_i<:>r, J<:> OPQEA wbiGb c:1c:lyE:lrnE:lly clffE:lGt? l11frnGQ
1

~ 
./ 

P.E:if.f<:>. mance. 

[17 .18.1] Failure to provide a representative for the Project Safety Certification ./ 

Committee. 

[17.18.2.1/51.2] Failure to liaise with the Independent Competent Person, HMRI ./ 

and the Emergency Services. 

[17.18.2.2] Failure to develop and implement the lnfraco Safety Management ./ 

System. 

[J7.J . .l.f.cl_iJ.\.J.rn .. t<:>.g_i.v.E:i .. cl.9.G.E?..~?..t.9..tJwJ11.frnG.9 .. $.clf E:l.tY .. M.c3nc:1gE:l_!D..E?.nt..$.Y?.tE:lm .. ./ 

[17 .20/17 .21] Failure to complete safety and service readiness verification each ./ 

morn
1

~g, ___ and to certify this to tie and the Operator ... cl.lJc:l.J<:> .. JE?.9.tiN.w.b.E?.rn.Jb.E:l 
~y~tE?. i~ !1QUE:ic1c:ly. 

[17 .22] Failure to liaise effectively with the Operator in the co-ordination of health ./ 

and safety issues at the Depot. 

[17 .23] Failure to give the Operator and tie a minimum of one month's notice of ./ 

any planned lifecycle maintenance forming part of the Maintenance Services to 
be carried out on any part of the ETN _c:1r,qJ9 __ gjyE:l .. ~.\.J.P.?.E:l.9.\.J.E?..1Jt...rwt.i.G.E?.~-

[17.24] Failure to provide tie and the Operator with a combined maintenance ./ 

plan not less than 6 months prior to the Planned Service Commencement Date, 
subject to supply to the lnfraco of the Operator Maintenance Plan 12 months 
prior to the Planned Service Commencement Date. 

[17.25-17.27] Failure to provide technical advice and information to the Operator ./ 

during normal working hours; failure to provide reasonable works/site access to 
Operator and tie; interference with Operator mobilisation. 

[17.27/17.28] Interference with lnfraco while on Site; failure to comply with safety ./ 

procedures on site; damage to the lnfraco Works caused by the Operator or tie 
(unless fair wear and tear or due to operations in accordance with the 
Operations and Maintenance Manual). 

[17 .29] Failure to work closely and effectively with the Operator to complete the ./ 

System Acceptance Tests and related obligations on testing and commissioning. 

[17.31] Failure of the lnfraco to work collaboratively with the Operator and failure 
of the Operator to work collaboratively with the lnfraco to: 

· !Unknown• [17.31.1] maximise productivity during the lnfraco Works and ./ ./ .. -

minimise disruption for the public and third parties; 

t=· [17.31.2] ensure the delivery of complete system integration; ./ ./ ·-
• [17 .3.3] satisfy levels of technical systems availability; 

• [17.31.4] minimise and give the best advance notice of ./ ./ .. -

interruption to Transport Services; 

-•-!Un-kfl-OWR• [17.31.5] not hinder proper performance of the Project ./ ./ .. -

Development Services, Project Operations and obligations under the 
lnfraco Contract; 

•--[Unk:n-owfl• [17.31.6] support adherence to timetables and the ./ ./ ·-
Programme; 
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Risk : Operator Interface Allocation 

Public Private Shared 
Sector Sector 

.111 ..... 
u ·:· ........ [17.31.7] report promptly any proposed change permitted ./ ./ ·-,-

under the DPOFA or the lnfraco Contract and related mitigation; 

• 16JRK:R8'NR• [17.31.8] use reasonable endeavours to minimise likelihood ./ ./ . -
of interface disputes. 

[17.3: D andJ 7.34] Claims against tie by the Operator pursuant to DPOFA due to ./ 

lnfraco delay -in performance of its ob!-igationsbreach, ___ save ___ to ___ the ___ extent 
contri J:>L.JJ~cl_t<:>_tly_tiE!_<:>rJti_~_Qp~rntqr. 

117.3 ~)Liaison between the Operator and lnfraco. ./ ./ 

Risk : Land Issues and Consents Allocation 

Public Private Shared 
Sector Sector 

[18.11 rn.:.1.~118.201.rn.,~.1/J..~ ... ~.~1 Failure to provide appropriate licence and the ./ 

nece~ sary Land Consents to enter and remain upon the Permanent Land .. .e>r 
withd .c1.w..~J., .. cl.~n.i.c1.1., . .rnf L.J.?.~) .. Qf...cl.~).~Y . .C>L9.rnnt.i.ng..J.r.ifrn.G.9. .. cl.G.9.~.?.~..t.tl9.t..J.~ .. L.JX!.Cti.~Pl_lJ~cl 
P.Y..t!~. 

[18.21 18.19] Encroachment, design or construction of ETN on any land outside ./ 

of the Permanent Land and Temporary Sites without the consent of tie. 

[18.3/18.6/18.17] Breach of a Land Consent due to breach of the agreement or ./ 

wilful act or omission or the use of Temporary Sites outside that specified in the 
Acts. 

[18.4] Failure to give tie not less than 40 days' notice where access is required ./ 

to any Temporary Site for the purposes of carrying out the lnfraco Works. 

[18.5] Failure to provide access to the Temporary Sites following 40 days' notice ./ 

having been given by the lnfraco. 

[18. 7 ~18.8i5l Failure to minimise period of possession of Temporary Site, or ./ 

failure to quit occupation of such Temporary Site after 28 days (3 months where 
a Site Office has been established) following the completion of the lnfraco Works 
to such Temporary Site. 

[18.9] Failure to give notice of the vacation of a Temporary Site. ./ 

[18.1 OJ Failure to remove all temporary works from a Temporary Site and restore ./ 

the land to the reasonable satisfaction of the land owner. 

[18.10.1] Demolition of a building or any part thereof without the consent of tie. ./ 

[18.10.2] Failure to provide tie with sufficient evidence (including a detailed ./ 

record of the condition of the land both before and after the occupation of the 
Temporary Site) to show that restoration obligations have been complied with. 

[18.1 l Possessi-on-to-be--in--acco-rdance-G.Qrnpli_~n9.13 __ with the __ e>tlligc1ti.9.r,?_Jti~t ./ 

have been flowed down into JhelnfracoContract from Jhe Third Party 
Agree ments_wll~_n_in __ C>G9.L.JPclti.9.n_.9.f_tti~_P~rm~n~nt_t,.,c1ncl __ e>r_c1nyT~mp<:>rnry_$it~~-

[18.12] Failure to provide notice of temporary possession for maintenance ./ 

purposes, excluding where any Building Fixing Agreement contains a right for 
the lnfraco to enter onto any land. 

[18.13] Failure to give possession of land for maintenance purposes under ./ 

section 27(1) of the Tram Acts. 

[18.1 • .1] Breach of requirement to be in P.9.~?~~~iQX!. <:>fJgr:1c:l less than 20m away ./ 

from nfraco Works,; 
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Risk : Land Issues and Consents 

[18 .1 • .2] P9??~?~i<:>r, e>flcillcl wti igtlj~ ne>t Br-each -of reason ablye req u i reel ments 
for or in connection with the mMaintenance Services. ............. ........ .... . ................... . 

[18.14.3] Breach of requirement to avoid possession of houses or gardens. 

[18.14.3] Breach of requirement to avoid possession of occupied buildings. 

[18.15/18.21] Provision of additional access, land, rights, facilities and/or Land 
Consents which are required by the lnfraco outside the Permanent and 
Temporary Land. 

[18.16] Failure to use reasonable endeavours to provide assistance to tie in the 
provision and amendment of Land Consents. 

11.~.,.1 .. ".A .. ~ ... 1.~.,.1.7.G.l..S.rncl.GJ:1 . .9.f..9.P.J.i.m~ti9.11? . .f.l.9w.~cJ .. q9.w.11.tg_ttl.~ .. !nf.rn.9.9..G.9.ntrnGt.f.rnrn. 
the ..... hird Party Agreements or putting tie or CEC in breach of such 
.~9rn.~ rn~nt~, f 16f ,-1-9]----Breach-···Of:···Obligati-ons---under---S~hedule----1-3----(Third---Party 
Ag.re~ ments). ··· NOTE:-any-Th1rd-Party-Agreements-d1sclosed-post--Award- may 
be trE ated as a tie change, 

L1JU . ."A ... ~ .... rn.J.ZGJ...T.~.~!119 .... ?t~.P.?.J.9 .... ~ll~!-:1.rn .. ..ti.~ ... .9.r.. .. G.1;.G . ...i.? .. J!.QL.!ll ... P.rn.~.9.b ... .9.f 
9.P.J.ig~ .tJ.e>n? ... w.tl.i.G.tl ... tl9.V~ ... rrn.t ... P.~~-n . .f.l.9w.~cJ ... cJ.Q.wn ... t9. .. ttl.~ ... lnfrn9.9 ___ G.e>ntrn.9.t . .f rn.rn .. ttl.~ 
Tb.if.cl .. P..~.r:tY .. A9rn~.rn~nt~ .. cl.!?.G).Q~~-cl ... t9..Jtl.~ .. .l.o.f rnG.e> .. ~ .. ?.~.P..i.~.Gt . .t9. .. t~.~t . .e>f. .. rn.~~Q.f!.~.P..I.Y 
f.e>rn~.it~9.P.!J.i.tY ... P.Y .. 9.ll .. ~.XP.~f.!~llG.~Q .. 9.Qll.trnGt9.r...~x~.G.~t!ll9 .. W.9.f.K.~ . .9.f...~ ... ~!f.f!.i.lclJ.fl~tw.~ 
!f.1. .. cl .. !:i!f.f!.i.l.cl.f..~llY.i.rnnm.~m, .. [18-.22--1-8;-24}-Failure-to--obtain-access-to-land--required 
f-or-AcK;ommodation-Works; 

[19.1 r71 f'JOTE: CL,ti.,USE TO BE REVVORKED FOLLOVV!f'JG ,L\GREE~v~ENT ON 
RlSK ALLOCATION FOR CONSENTS 

NO.I! .. : ... GON.$.1;.NJ$ .. GJAV..$J; .. 1.~ .. $.I!.1,,.l,, __ V.NO.J;R . .O.l.$G.V..$$.l0N. 
Failure to obtain .... ~nq, maintain and implement all IT.RO? ... TRO~ .... ~ncl ... J.i.~ 
Consents \Av'hich may be required to carry out and complete the 1nfraco \/\Jerks. 
NOT! -:-drafting-cumrntly-places-consent-riskwith-tie;-n-ot-lnfraco,-

[19.2] faHure t-o provide cop+es of Consents to either Party's 
Repn!sentativef9.il_LJrn_Je> __ pr<:>vicl~ .. rnqqirE:icl __ inf.e>rmc1ti<:>n.Je> ... ~n9.plE:i __ ti~ .. t<:> .. QPt9.in .. 9. 
IT.R(i c1nc:1 9.II qJtwrrnc1~@clP.I~ cl?~i?t9.n9E:l c1r,cl ?.LJPPQrt J<:>Ji~ ir, <:>P.tclining JtiE:l 
II.R(l~., . .I!IO.~ .. ~nq __ ti.~ ... GQll?.~nt~,. 

[ 1 9. ~· ] Cost----of ···-Obtain-ing.---and---maintaining----in----effeci---the---Traffic---Reg.ulati-on 
Orde1 sFailure Jo obtain and maintain all __ Design Stage Consents, Construction 
and MaintenanceStage Consents andTTROsreguiredafter Service 
Ge>rnrn.~n9.~rn~.nt, 

[19.5~.] Failure to provide reasonable assistance ... ~.r.1Q ... ~!-:I.PP9d to . ..Lr:1f.rn9.9 ... ·tie--jr, 
.e>.P.t~.i.!1.i.119 ... clll.Q .. .r.D.cl.i.nt9.inin9 .. ttl.~ ... 9.9.ll~.~nt~ .. f.9.r..w.b.i9.b ... it . .i.? .. rn~P.e>n?.!P.l~, .. in--obtaining 
and-n~aintaining--in--effect-the-Traffic-Regulation-Orders 

[19.~/ tf).J~6] Failure to update the Consents Programme by each Reporting 
Perio~EndDate and to obtain any new C-onsents_Failure .. of the__lnfraco _to _obtain 
o.~.~ig n ... $tc39.~ ... G.9.f!.?~nt ... Jn ... rn.?P~9.t ... 9.f. .. 9. ... c1.~.~ign .. .f.Qr. .. .w.tJJ.9.b .... $.0$ ... i~ .. r~?.P.9n.~i.P.!.~ 
Prnv.i1l~cJ .. tb.cl.t.tb.~ .. .l.o.frn.G<:> .. tJ.~~; 

• ...... the lnfraco has informed tie of the reasons given by the Approval Body; 

! ....... .t.t:1~.J.nfrn9.9 .. b.c3.? .. !D.9.ncl.9.~.cl.JtJ.~ .. $.0$ .. P.rnv.i.cl.~r.; 

! ......... ~.LJ9.tl .. .f 9.iJ.~rn .. i~ .. n9.t ... ~~--9. .. rn.?.~Jt .. <:>f. .. rnPrn9.rnrn.rning __ ttl.~ .. J.nfrn9.9 __ .w9r.~? .. .e>r. 
rnP.r.i9.r.itJ.~i@Jb.~--q~~.i.9.0..9.L!9.t~ .. ~.~-P.rn.i.~~,9.f!.~.:. 

• Jhe Infra co has mitigated the. impact of suchJailure and. afforded tieJhe 
opportunity to resolve matters with the Approval Body; 

• such failure is not as a result of SDSJailuretoperform in terms of 
qqcllity 

[ 1 9. 7.1 .. f 9.iJ.~rn .. .9.f .. tb.~ ... J.o.f rnG.e> .. .t.Q ... 9.P..t9.in .. .0.~?.i9n .. $J~g~---G.e>n~.~m .. .i.o ... rn~P~9.t ... 9.f. .. 9. 
design_forwhich SDS isresponsible whereJhe Approval Body has required an 
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Risk : Land Issues and Consents 

.LJnc:1ntic:ipc1tE:lcl .. c:tic1ngE:l.tQ.c:IE:l?ig11 .. 9f..bc:l?.nQt.clE:lliyE:lrncl.tbE:l.GQO~E:lnt.c1c:c::qrc:1ir,g.t<:>.tllE:l 
G9n?~nt? .. PrngrnrnrnE:i, 
9}·Fa lurntog.ive all·noticesand·pay.all fees.required.to.be.given.or paid.by.Law 
in re!~~tion to the !nfraco \f\Jorks 

[·t9A1DA9A·2f 8l ... failure··tO··Compl'f··With··Special··Hequirements···Of·any.Appmval 
BodiEs affected by the lnfraco VVorks, provided tie has notified the lnfraco of 
these 9lf19.9LResponsibilityfor .. obtaining, maintaining or .. renewing Additional 
Consents .. that are Design Stage Consents or .. construction and .. Maintenance 
StagE Consents. 

[ 1 9. ~] .RE:l?P9n?.!P.l!)tY..f Qf..9.t:MJ.O.i.f!.9., .. rnc:1)ntc:l.i.OJ.og .. Qf. .. f.E:lll.E?.W)ng . .Ac:lc:l)t)<:>nc:l.l .. GQ1l~E:l.f!.t?. 
that , re tie Consents or are notDesign Stage ConsentsorConstruction and 
Maintenance __ Stage __ Consents. 

14]··f 13ilure·tO··USB··reasonable .. endeavours·tO··Obtaifl··Written.consent.of.adjoining 
or.nel}hbouring.iandowners.with·reg.ard·iO·+nterference.with·the+r·r+f}hts, 

I1.~.,.1.1 l.R..E?..~P.Q.0.~).1:>)J.ltY.fQ.f..9Ptc:l)n)ng ... NE:l.\WQfl<.Rc:1)! .. PQ~?.E?.?.?.iQO~: 

rrn,J1DJPrnvi?iqnJq tie:! qfJE:lc:tinic:c11 c111c:1 c:IE:l?ign cl<:>c::LJrnE?.ntc1ti<:>n c:l?J1E:lc:E:l~?c1ryJ9 
qptc:1ir1.tt1E:l.NE:itwqr.K.R.c1U.PQ??E:l??i9n?-

[J~,Jl~l ... GQ~L<:>f....Q_l:>tc:l.i.ni.ng ___ NE:lt.W.Qf.K. .. Rc:1)! __ ..P.Q.~?.E:l.~?.!9.ll? ... ~c:l.Y.E?. ... wb.E:l.f.E?. ... c:llJE:l .. J9. . ..t.lJ.E?. 
Inf me 9.1? c:IE:lfc:1qlt.9.r..c:lE:llc:1y. 

L1~,.1 .. l .. f cli I LJrn .. t9 .. lJP.c:lc:lJE:l .. tb E:l .. G.911 ~E:lllt? .. Prngrnrnrn E:l .. PY. E:lclC:11 .. RE:lP.()rting .. PE:lf.i Qcl 
l;nc:l[DcltE:l c:1nc:l ?IJQwir,g c:lllY Ac:lc:ljti.Qf)cll GQO~E:lnt?JQ P.E:l <:>l:>tclif)E:lcl. 

f19.1 nFailure to notify Approval Bodies when required.on Site and co-ordination 
qJt tiE: ir..w.9.r.1<?.Witt:i.Jt:i E?. .. 1nf rnc::q.W9r.1<~, 

[19. ULFailure .to provide relevant documentation to tie whereJie's authorisation 
.9.f...G9.!~P!.E?.t.!9.ll.9.f.?.ll.Gll .. c:l9.9.LJ.IDE:lf!Jclt.i.911 .. i?..f.E:l.qLJ_i_rn_cl __ pyJ,..c:lW, 

[J~,.1.• .l .. Pc:lYIJl.E:l.Ot .. Qf .. f E:l.E:l.~ .. .t.9. ... Q.P.\c:l)n ... clllY ... G.9.n?.E?.nt?., .... LJn!.E?.~? ... 9.t.lJE:if.W.i.?.E?. ... ?t)P.LJ.!c:ltE?.c:l 
(E?..-.9, .. N..E?.tw9.r1<.Rc:1i! .. P9.?.~E:l?.~J.9.n~)., 

rrn,l'DLfc:lilLJ[E:l J<:> ll?E:l JE:lcl~()l}c:ll:>IE:l E:lf)clE:lcl\fQlJJ? JC) qptc:1in wr.ittE:in C::Qf)~E:lf!L.9.f 
.c1c:lj.9.Jf Jn9 ... .9.f. ... nE:l.)gll.PQLJJ)11g ... J.c111c:19.wnE:lrn ... wit.lJ .... rngc:1r.c:1 ... .t.9. ... J.otE:l.!f E:irnr,.c:E:i ... wltlJ ... tb.E:l.!f. 
rights 

[19.1 (P) Approval of change to Consents Programme where Infra co demonstrates 
t9..J.i.E!. t.1J.c1t.tb.l? .. i? .. t9.P.rn.v.E:if.1.t..9.r..rnJtigc:lJE?. .. c:l .. t,~ .. G.1Jc:1ngE:l., .. R..E?.!.i.E:lf .l;vE?.nt •.. G.9.rn.P.E?.ll~c:lt).9.n 
l;yE:in . .9f.c:l.NQtifiE:ic:l.OE:lpc:lrtLJ.f.E:l. 

[J~,.1. '].RE:if.LJ~c:l.l .. 9.r..LJr,rnc:l.?.9.nc:1!?.!E:i .. cl.E?..l.c:ly_J_n_grno.ting __ G.9.n?.tf.LJ.Gtl9.n.c:1nc:1 .. NJ.c:l.i.r.itE:inc:l.nc:.E?. 
StagE Consent, where lnfraco ... has used reasonable endeavours, acted ... in 
accortlance with Good .1 ndustry. Practice. and provided all necessary information. 

[20.1] NOTE>:..SUBJECTTOAGREEMENTON·HfAs 

Failure to submit the Proposals to tie at least 6 months prior to the date on which 
the Infraco proposes to install, maintain, modify or replace any relevant 
supporting infrastructure and to obtain tie's consent to the Proposals 

[20.J =2 .. c:lll.cl .. ~0.,.4]···············.failure to submit the necessary applications and obtain 
nece~ sary Consents .frn.rn.t.t:iE:i .. f.E:l!.E?.Vc:l.f.lt .. P.1.c:lr,n)ng_.A_LJt.h.9.rit.Y..9.f..f9.r..t.E:l.lJl.P.9.rn.rY..P9.!.E?.~ 
as an alternative (tie to take planning permission risk is under discussion). 

[20.2,~0=4~] Failure to submit revised proposals WDE:l.r.E?.Ji~ G.9.rl?E:lr!U~ wi~bhE:llc:l, 

[20.3] tie to obtain Consents and Building Fixing Agreements 
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Risk : Land Issues and Consents Allocation 

Public Private Shared 
Sector Sector 

[20.5]1 Where a building fixing agreement is to be used, securing the consent of ./ ,/-

the Heritable Proprietor and any other relevant party to allow the lnfraco to carry 
out a survey and securing the agreement of the Heritable Proprietor to allow the 
setting of such building fixings (both at lnfraco cost) 

[20j0] Failure to inf-orm--the---lnfraco---of.--fail-ure---t-o---obtain--the---consent---o.f.-the ,/- ./ 
re!ev( ~nt Heritable Proprietorpr<:>yic:l~.Ji!:! __ witb .. tb.~ ... i11Jqrmc1ti<:>11 __ it __ rnqLJirn~ .. c:1nc:1 .. t<:> 
carry out the _relevant survey. 

[20.7] Where necessary due to the Heritable Proprietor withholding its consent to ./ / 

building fixings, the responsibility for and cost of the procedure of application to 
the Si ~heriff_G.9.!-!.d pursuant to the Acts or submittal of alternative plans, 

[20.91 SJ Failure to procure that CEC uses all reasonable endeavours to assist the ,/. ./ 

lnfrac otie in the procedure for application to the sSheriff Court pursuant to the 
Acts,1 

n~···· ................... 

[20.9. 1] Rejection of application by s§heriff QQLJrt 9rc1ntigipc1t~c:IJE3jE3Gti911, GQ~L9f ./ ,/. 

subm ~~iqr,J>yJtl~ l11frngq9Jrevised proposals. are an !nfraco change 

[20.1: ~OJ Cost of removal of a building fixing and installation of OLE pole ./ 

[20.1. ~J] Selection of method for supporting O~EL where building cannot support ./ 

the loadings of a building fixing 

[21.4] Failure to obtain any street works licence, road opening permit and any ./ 

other consent, licence or permission (other than any Land Consents) that may 
be required for the lnfraco Works. 

[21.5] Failure to give notice to a relevant authority of its proposal to commence ./ 

any work and failure to provide assistance to tie to recover contributions from 
the utilities. 

[21.6] Third Party Works being carried out by a utility, roads authority or an ./ 

authorised third party. 

[22.1] Adverse physical conditions and artificial obstructions, subject to ./ 

information being provided. 

[22.21 ~2,5] Discovery of unidentified utility apparatus,LJr,~xpl9c:l~c:l qrc:lr,c1r,c:~, or ./ 

conta rninated land 9.r._c:1c:l.v.~r~~--P.b.Y.~).Gc:1!..9r.g.rn_LJ1lc:l ... G9.rlc:l.i.t.i9.ll.~.which wc:1~...r:19.t .. !J.~t.~q 
in ... th ~ ..... Gr9.lJ.llc:l ..... G.9.nc:l.i.t.iQr, __ Jl.11c:l ..... WJiJ.i.ty_.Jnf.Qf.lDc:lt.i<:>n. .. .9.L..Wb.lG.b .... 9.Q.LJJ.c:l .. ...r:19.L_b.cl.V.~ 
reaso trn.t?J.Y..P.~.~.11 .. f.9.r.E?.?.~.E?.n .. f.rnm..t.b.E?. .. !-!.~.E?. .. 9J.?.LJ.Gb .. .i.nf9.r.mc:1t.iq_11_._c-o-u!d-nothavebeen 
reaso riab!y foreseen--orunexploded ordnance, 

[23] Failure to provide tie and tie's Representative and any person authorised by ./ 

tie or tie's Representative with access upon reasonable prior notice to any site, 
workshop or facility etc during normal working hours. 

[23] Failure to comply with rules and regulations when on such sites. ./ 

[24.1/24.2] Failure to execute the Depot Licence and comply with the terms ./ 

thereof. 

[24.4] Condition or fitness for purpose of the Depot. ./ 

[24.5] Liability for death, injury, damage to property or any other liability resulting ./ 

from use of the Depot. 

[24.6] Disruption of the lnfraco's performance by tie accessing the Depot. ./ 

Risk : Sub-Contracting and Personnel Allocation 

Public Private Shared 
Sector Sector 
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Risk : Sub-Contracting and Personnel Allocation 

Public Private Shared 
Sector Sector 

[28.2/28.3] Sub-contracting of part of the lnfraco Works without tie's consent ./ 

except in respect of the SOS Provider, Tram Supplier, Tram Maintainer and any 
approved sub-contractor and/or trades and failure to provide information to 
enable tie to make a decision. 

[~~L~1 ~-~-J.O.LW.n~.G.9.~.P.t9.P.!~ .. ~.~f.~.tY..rn9.9.rq_.9.f..KJ~Y .. $.1,1.p~_c.9nt.r.~.9.t.9r..9.r..f.~.U!-:1.rn .. 9.f..Jt.9.r ./ 

lnfrac o to provide a collateral warranty. 

[28.4] Failure to incorporate required contract terms into subcontracts to be ./ 

entered into by agreed "Key Sub-Contractors" or where the terms of the 
subcontract would result in the lnfraco not being able to perform its obligations. 

[28.5] Failure to provide such skilled technical assistants and labour as required ./ 

for execution of the lnfraco Works. 

[28.6] Misconduct, incompetence, negligence or non-compliance with safety ./ 

precautions of any employee of the lnfraco and/or a Sub-Contractor. 

[28.7] Failure to use reasonable endeavours to provide Key Sub-Contractor ./ 

collateral warranties to tie in favour of tie and/or in favour of CEC, BAA, TEL and 
Network Rail (any other party must be identified prior to Award). 

[28.9] Failure in performance byJ.h.~..J.!J.frnG.9 .. W Sub-Contractors . .Jn ... 9.9.r.!".Y!.r.19 . .9.!-:l.t ./ 

theJn ~raco _Works. 

Risk : Performance of the Works Allocation 

Public Private Shared 
Sector Sector 

[25.1] Failure to observe the reasonable instructions of tie's Representative. ./ 

[25.1 and 25.7] Failure to monitor the lnfraco Works and failure to inform lnfraco ./ 

of the identity of tie's Representative. 

[26] Acts or omissions of the lnfraco's Representative. ./ 

[26.1] Failure to provide sufficient superintendence to the lnfraco Works. ./ 

[26.2/26.5/26. 7] Failure to obtain/retain tie's approval of the lnfraco's ./ 

Representative or his deputy. 

[26.3] Supervision, management and coordination of the lnfraco Works to ensure ./ 

completion of the lnfraco Works. 

[26.8] Replacement of the lnfraco's Representative. ./ 

[26.9/26.1 OJ Failure to provide sufficient staff and involve the Key Personnel in ./ 

the lnfraco Works. 

[26.12] Failure to ensure that there are no changes to the Key Personnel without ./ 

tie's prior written consent and that any replacement persons shall be of at least 
equivalent status an ability to the person whom they replace. 

[26.13] Failure to use all reasonable endeavours to ensure the continuity of the ./ 

personnel assigned to perform the lnfraco Works and to carefully select Key 
Personnel having careful regard to their existing work load and other planned 
commitments. 

[26.14] Failure to ensure that Key Personnel have the requisite level of skill, ./ 

experience and authority and receive the necessary amount of training and 
supervision. 

[26.16] Contracting of or retention of as an adviser or consultant any person ./ 

currently or previously employed or engaged in the previous 3 months by tie 
without the prior written approval by tie. 
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Risk : Performance of the Works Allocation 

Public Private Shared 
Sector Sector 

[26.17] Failure of Key Personnel and other staff to comply with regulatory ./ 

requirements and tie's drug and alcohol policy. 

[26.18] Allowing the consumption of, or work of under, the influence of alcohol or ./ 

drugs or the giving, selling or bartering of the same. 

[27 .1] Failure to employ careful, skilled and experienced staff or site supervisors ./ 

with CSCS (or equivalent) certification. 

[27.2] Misconduct, incompetence, negligence or non-compliance with safety ./ 

precautions of any person employed on the lnfraco Works. 

Risk : Construction Allocation 

Public Private Shared 
Sector Sector 

[29.1 and 29.2] Errors in the position, levels, dimensions or alignment of any ./ 

settin g out of the lnfraco Works during progress of lnfraco Works untilJhe issue 
of a F aten Defects Rectification Certificate .. ...................................................................................... 

129.3] Protection and preservation of items required for setting out. ./ 

[30.1] Failure to have full regard to safety of all persons entitled to be on Site and ./ 

to keep the Site in an orderly state to avoid danger to such persons. 

[30.2] Failure to provide required lights, guards, fencing etc. ./ 

[30.3] Failure to comply and use reasonable endeavours to ensure others ./ 

comply with health and safety legislation and requirements. 

[31.1 and 31.2] Failure to take full responsibility for the care of the lnfraco Works ./ 

from ~he EffectiveCommencement Date until, in relation to each Section, the 
date of issue of a Certificate of Sectional Completion in relation to that Section 

¢~iiitl:6~i:1~1:~g~t~::f t;~i!;i%oT~ciTii:i~r~~9r~iiif~a1·~·~\otp.t~;·s~~~~-J!~:i::·9.f...~ 

[32.1] Failure to comply with the Code of Construction Practice and Code of ./ 

Maintenance Practice regarding maintenance of access to properties, bus stops 
and bus services and the closure of roads. 

[32.2] Failure to minimise nuisance, inconvenience or interference to the ./ 

business or operations of the owners, tenants of properties on or in the locality of 
the Site, bus operators and to the public generally and failure to comply with the 
Code of Construction Practice and Code of Maintenance Practice in this regard. 

[33.1] Failure to use reasonable means to prevent roads or bridges being ./ 

subjected to extraordinary traffic by the lnfraco. 

[33.1] Failure to select routes and use vehicles to as far as possible avoid ./ 

unnecessary damage to roads and bridges. 

[33.2] Strengthening bridges or altering or improving any highway connecting ./ 

with the Site to facilitate installation of the Trams, the lnfraco's Equipment or 
Temporary Works. 

[33.2 and 33.3] Claims for damage to highways or bridges caused by the ./ 

installation of Trams, lnfraco's Equipment or Temporary Works. 

[34.1] Failure to construct and complete the lnfraco Works in strict accordance ./ 

with the Agreement and in strict compliance with tie's instructions. 

[34.2] Failure of the materials, lnfraco's Equipment, labour, mode and manner of ./ 

construction being in accordance with the lnfraco Contract. 
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Risk : Construction Allocation 

Public Private Shared 
Sector Sector 

[34.3] Time and cost (Compensation Event) if tie's instructions result in any ./ 

delay or disruption or cost to the lnfraco unless they result from the lnfraco's 
default. 

[39] Discovery of Fossils and Antiquities (including historical human remains) on ./ 

Site. 

Risk: Maintenance Allocation 

Public Private Shared 
Sector Sector 

Failure to carry out all maintenance, repair, renewals and remedial works to the 
ETN as is necessary to: 

• lbJRKRGWR• [52.1.1] maintain the ETN in accordance with the ./ ·-
Maintenance Programme and the Maintenance Plan; 

• lbJRKRGWR• [52.1.2] ensure that the requirements of the Maintenance ./ . -
Specifications are met at all times; 

t:::· [52.1.3] comply with the Operator Procedures; ./ ·-
• [52.1.4] ensure that tie is informed of any adverse impact of ./ 

design, redesign or modification to the lnfraco Works; 

• lbJRKRG'NR• [52.1.5] ensure that no maintenance or repair work shall ./ . -
prejudice to the Care for Safety; 

• lbJRKRG'NR• [52.1.6] not prejudice the health or safety of or unreasonably ./ 
interfere with the duties of the Operator and third parties or expose tie 
liability under health and safety legislation; 

./ 
• lbJRKRG'NR• [52.1. 7] maximise the extent to which the ETN is available 

and to minimise interruption to availability; 
./ 

• lbJRKRG'NR• [52.1.8] sustain the functionality of the component parts of 
the ETN for not less than the design life; 

• lbJRKRG'NR• [52.1.9] hand back the ETN in a condition consistent with the ./ ·-
lnfraco having complied with Clause 52 (Maintenance) provided save 
for fair wear and tear or the expiry of working life. 

[52.2/52.3] Failure to work with Operator in respect of daily handover and ./ 

hand back. 

[52.5] Failure to carry out Mobilisation Services on or before the appropriate ./ 

Mobilisation Milestone Dates. 

[52.6] Failure to carry out the Maintenance Services safely and efficiently and ./ 

free of any reasonably avoidable risk of pollution, nuisance, interference or 
hazard. 

[52.7] Failure to employ and train all staff necessary to perform the Maintenance ./ 

Services in accordance with the lnfraco Contract. 

[52.8Jl[11
l Failure to provide and employ all staff necessary to perform the ./ 

Mobilisation Services in accordance with the lnfraco Contract. 

[52.9] Failure to supply only new materials and goods (save where they have ./ 

been repaired in accordance with Good Industry Practice) of a satisfactory 
quality. 

[52.10-52.11] The provision of all Spare Parts and Special Tools required for the ./ 

Maintenance Services (including the provision of valid calibration certificates) 
and which meet the technical and safety requirements of the Maintenance 
Specification. 
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Risk: Maintenance Allocation 

Public Private Shared 
Sector Sector 

[52.til!:i~,14] Failure to rnc1r,c1g~ ,rncl maintain adequate stocks for the Minimum ./ 

Spare Parts Pool at the Depot, manage reorders and lead times and review of 
the level of Minimum Spare Parts Pool. 

[52.14] Review and variation of the Minimum Spare Parts Pool ./ 

[52.15] Effecting repairs of all defects in, failures or damage to the ETN ./ 

irrespective of cause, excluding the Free Issue Fare Collection Equipment, 
causing minimum disruption to the ETN. 

[52.16] Cost of repairs referred to at 52.15 above to the extent that any damage ./ 

to th~ ETN is caused by: 1) a breach of the lnfraco Contract by lnfraco 9.f...clJ!.Y 
!nf.rn .. 9. . .P..c1.r:ty_or 2) any negligent act or omission by the lnfraco or any lnfraco 
Party. 

[52.17] Cost of repairs referred to at 52.15 above to the extent that any damage ./ 

to thi ETN is not caused by: 1) a breach of the lnfraco Contract by lnfraco 9.r 
c1nyJ JGWQ Pc1r:ty or 2) any negligent act or omission by the lnfraco or any 
lnfraco Party. 

[52.18] Failure to repair or replace the ETN to a condition which meets the ./ 

requirements of the Maintenance Specification. 

[52.1C ~] _l;.ff.~.Gt.i.f.1.9 .. Ttemporary Rrepairs and obtaining prior approvals. ./ 

[52.21 D/52.21] Failure to provide assistance, ?lllllmc1ry rnp9.r:t~, information and ./ 

advic e 9.~.rnql,.!)rng ___ py_to-tie and the Operator wh-ich--is-reasonably.-requir-ed--in the 
case of incidents or failures affecting the ETN and reporting thereon. 

[52.2 L Costs. of complying with 52.20. where. the incident is nottheJault of the ./ 

lnfrac Q, 

[52.22] Failure to have competent resources available to carry out the repairs at ./ 

the site of the failure where this is the most efficient manner of dealing with the 
failure. 

[52.23] Failure to report and propose a solution to defects where rectification ./ 

falls within the scope of the Infrastructure Maintenance Services in the ETN 
which may prejudice safety or reliable operation of the ETN. 

[52.24] Failure to provide additional systems availability 
following lnfraco's confirmation of its ability to so provide.[12

J 

requested by tie ./ 

[52.25] Failure to keep up to date and supply a maintenance manual, ./ 

electronically and free of charge, to tie's representative. 

[52.2 ] Failure to provide and maintain the Control Room.113l ./ 

[53] Use, handling, removal and disposal of Hazardous Materials and keeping an ./ 

up to,~ate register of same ?clV~Je>Jh~ ~xt~r,tJi~ ?t9rn~ oc1:z:c:1rcle>LJ~Jric1t~ric1I~ c1t 
t.t:1~ . .o .. P.9.t .. in.w.b.i9.b .. t.h.~ .. !nf.rn.9.9.J.~.n9.t .. ~><:P.~ri.~n9.~.c1 .. ,n .. t:1.c1ng_!Jng. 

[54] Maintenance of Technical Records and Computer Systems. ./ 

Risk: Quality, Testing and Examination Allocation 

Public Private Shared 
Sector Sector 

[35.1] Failure of the materials and workmanship to be as described in the lnfraco ./ 

Contract. Testing and examination of the quality, weight or quantity of any 
materials used before use in the lnfraco Works. 

[35.2] Costs of and supply of samples. ./ 

[35.3/41.2/44.2/47.2] Costs of any specified tests. ./ 
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Risk: Quality, Testing and Examination Allocation 

Public Private Shared 
Sector Sector 

[35.~, :,3!:i.4] Costs of tests not identified in the lnfraco Contract but requested by ./ ,/-

tie,?, ~\/E:l.\l\lbE:lrn .. rnQLJi{E:lc:l. PElGclll?E:l.9.f. lllf [c:lGQ'~. P[E:lclGtl. 

[36.1] Failure to give 48 hours notice to allow examination of work prior to ./ 

covering up. 

[36.2] Cost of uncovering where lnfraco Works are found to be in accordance ./ 

with Agreement. 

[36.2] Cost of uncovering where lnfraco Works are found not to be in accordance ./ 

with Agreement. 

[37 .1] Removal and replacement of unsatisfactory workmanship or materials. ./ 

[37.5] Costs of opening up and testing for unsatisfactory work and materials ./ 

following repeated non-compliance. 

L:,37.,.~ .. R.E:lHE:lJ..1;.v.ElnLw..tiE:irn .. 9.P.Elnin9.J...IJ?. .. ?.09.W? .. W9.f.KJD.cl.ll.?.0!PJQ ... P.EljQ ... cl.9.G9.rc:l~mG.El ./ 

with.t ~.E:l .. J.nfr.c1.G9. .. G9.nt.rn.9.L 

[38.3] Urgent repairs carried out by tie which the lnfraco was liable to carry out ./ 

at its own expense under the Agreement and which in the opinion of tie's 
Representative, acting reasonably, is necessary by reason of emergency or an 
immediate threat to health and safety. 

[38.4]1 GQ~LQfUqrgent repairs carried out by the lnfraco (except to the extent ./ 

such work results from lnfraco's default). 

[40] Rectification of errors or omissions in the lnfraco Works. ./ 

14.0LF. .El.9.t.i.fL9.c1Ji9.n..9J.E:l.f.f9.f.? .. 9.f...Q.rll.!?.~!.9.r:1?...i.OJb.ElJOfrn.9.9..WQ.f.~? . .Wb.E:l.f.El .. G.cl.LJ.~13.c:l ... PY .. cl ./ 

Notifi. ~c:l . .0.ElP.~H1.LJf.E:l., .. G9.f.OPElr:1?.cl.ti.9.nJ;y13.QL9.r.RE:i!i.ElLl;.v.ElnL 

[41 and 42] Completion and Certification of Milestones. ./ ./ 

[43] Appointment of Tram Inspector and compliance with obligations in the Tram ./ ./ 

Inspector Agreement and cooperation regarding related matters. 

[43.1 OJ Costs of appointment and services of the Tram Inspector. ./ 

[44.1/45.1/47.1] Failure to inspect the lnfraco works on the dates specified. ./ 

[44.2/45.2/4 7 .2] Costs of tests including necessary repetitions. ./ 

[44.3/45.3/46.4/47.3] Failure to issue certificates on completion of works. ./ 

[44/45/46/47] Failure to complete works in accordance with the lnfraco Contract. ./ 

[462] Carrying out and completion of Snagging List works .. and...rectification .. of ./ 

Pater t_Defects. 

[47.2/47.4] Failure to complete TS and to satisfy tie that TS is complete and that ./ 

a Reliability Certificate should be issued. 

[48] Tests, surveys, trials or searches at tie's request where the defect or fault is ./ 

one for which the lnfraco is not liable under the Agreement. 

[48] Tests, surveys, trials or searches at tie's request where the defect or fault is ./ 

one for which the lnfraco is liable under the Agreement. 

[55.3] Costs associated with surveys and audits which do not show non- ./ 

compliance by the lnfraco. 

[55.3] Failure to use reasonable endeavours to minimise disruption to the ./ 

provision of the Maintenance Services when carrying out a survey or audit. 

[55.4]1 Costs associated with surveys and audits which show a mater+al non- ./ 

compliance by the lnfraco. 
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Risk: Quality, Testing and Examination Allocation 

Public Private Shared 
Sector Sector 

[55.5/55.6] Failure to carry out rectification in agreed timescales and to the ./ 

required standard. 

[56.1] Failure to comply with Schedule 6 Maintenance Payment Regime. ./ 

[56.2] Failure to provide required personnel for Maintenance Services ./ 

performance meetings. 

[56.3-56.5] Failure to submit Service Quality Reports, Annual Service Reports ./ 

and Self-Monitoring Plans (and failure to comply with such plan) at the required 
times. 

[56.6] Failure to inform tie where the Maintenance Services have not been ./ 

deliv~red and failure to assist tie in inspecting and observing the monitoring 
procedures. 

[56.8] Costs of and conducting of increased monitoring as a result of ./ 

Underperformance Warning Notices being issued. 

[105.1.2] Failure to operate a quality management system in accordance with BS ./ 

EN ISO 9001 :2000. 

Risk : Programme Allocation 

Public Private Shared 
Sector Sector 

[60.1/60.9/62.1] Failure to progress lnfraco Works with due expedition and in a ./ 

timely and efficient manner in accordance with the Programme and to mitigate 
any delays. 

[60.4/p.O ... \?] Deemed acceptance of a revised programme due to failure by tie's ./ 

Representative to accept, reject or request further information within 10 
Business Days in respect of revised programmes proposed by the lnfraco. 

[60.2/60.3/60.5/60. 7] Failure to update, submit changes to and provide further ./ 

information in respect of the revised programme proposed by lnfraco. 

[61] Acceleration of progress to achieve Planned Sectional Completion Dates. ./ 

[61] Cost in accelerating progress where tie requires an earlier completion date ./ 

or where there has been stoppages preventing completion in time for the 
Planned Sectional Completion Date. 

[62] I ate completion of any Section resulting in LADs, .. ~9.Y.~ . .wh.~rnJ~Hri.P..lJt.~.P..1.~J.9. ./ 

a tie Change. or other situation outwith the_ I nfraco's. control. 

[62] F ailure to deliver a Tram to the Depot by the /~·,greed Deliver; Date.issue .. a ./ 

Tram. .w.it.h .... ~ .. .I.rnm. ... G.9.!D..r:D.i.?~!9.f.1.!f.1.9 ... G.~.r:t.i.f).G9.t.E?. ... P.Y . .Jh.~ ... A9rn.E?.Q ... G.9.!D.!D.i.??.!9.f.1.!f.1.9 
Date. 

[62.g 1] Tram exceeding Maximum Tram Weight. ./ 

[62.1 }Rejection of or failureJo respond to a request to increase the LADs cap. ./ 

[87.1] Time and cost of suspension of the works where necessary save.where ./ 

this_i~ _because of lnfraco breach and for health and safety reasons. 

[87.1] Suspension by reason of lnfraco breach affecting in respect of health and ./ 

safety of persons and property. 

[87.1] Failure to properly protect and secure the works during a suspension, as ./ 

required by tie. 
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Risk : Programme Allocation 

Public Private Shared 
Sector Sector 

[87.2] Occurrence of abandonment or omission of lnfraco Works if permission to ./ 

resume not granted by tie within 6 months. 

Risk : Relief Events (time) and Compensation Events (time and/or costs) Allocation 

Public Private Shared 
Sector Sector 

[Definition of Compensation Event] tie failure to give possession or access ./ 

including refusal of third party to permit lnfraco to exercise occupation rights. 

[Definition of Compensation Event] Occurrence of any delay caused by CEC ./ 

stopping up streets. 

[Definition of Compensation Event] Execution of Utilities Works or MUDFA ./ 

works. 

[Definition of Compensation Event] Breach by tie or any tie Party which ./ 

adversely affects the performance of the lnfraco Works. 

[Definition of Compensation Event] Discovery of unexploded ordnance, ./ 

unidentified utility apparatus or contaminated land. 

[Definition of Compensation Event] Instructions from tie which result in disruption ./ 

or cost to the lnfraco. 

[Definition of Compensation Event] Failure by tie to obtain any Land Consent, ./ 

Building Fixing Agreement, Consent, land agreement or TRO. 

[Definition of Compensation Event] Protestor Action which lasts for more than 14 ./ 

days __ 9r..rn.9.rn.Jb.c1.o. . .9.n13 ... 9.cl.Y ... in .. r.E?.~P.13.GL.9.f...P.rn.t~~-t.9.r...9.9.tJ.9.n ___ c1.ff.13_gt_ir,g_..t.t:1~ .. .Trnrn 
.$. !-!.P.P. (13.r.'.~ . .P.E?.rf.9rrn.c111_9.13_. 

[Defir ition of Compensation Event] Vandalism impacting ETN. ./ 

[Definition of Compensation Event] Operator Events. ./ 

[Definition of Compensation Event] Any breach by Network Rail of the Asset ./ 

Protection Agreement or the Network Rail Agreement. 

[Definition of Compensation Event] Malfunction or non-interoperability of free ./ 

issue material. 

[Definition of Compensation Event] A breach by the Tram Inspector of the Tram ./ 

Inspector Agreement. 

[Definition of Compensation Event] Suspension of the Works where not due to ./ 

lnfraco breach. 

[Definition of Compensation Event] Carrying out of rescheduled tests or ./ 

inspections where tie failed to attend the scheduled test. 

[Definition of Compensation Event] Disruption to the lnfraco Works caused by tie ./ 

exercising its right of access at the Depot. 

LO~fir i.ti.9.n 9LG.9.lllPl3.0.~c1Ji9.o. l;v~ntl G.9.!D.PE?.n~c1~i.9.n l;y13r,LLJr,cl~rJl113Jrnrn $LJpply ./ 

Agree m~nt rn~LJl.tir,g Jrnrn c1 R.13li13LE:vE?.nt wtii9.ll 9c1LJ~(3~ c1 31119.0.tb 913lc3y t<:> Jtw 
9.13.UV.~ fY .. .9.f..t.t:1.E?. .. 0.13P..9.t., 

[Defir ition of Compensation Eventl.Failure of the SOS _Provider to _achieve Issue ./ 

for Ci D.o.~trn9.ti9.o.9Jc3r,yp13~ign p9.9.l(c1g~ PY Jt:1~ clLJE?. clclt~(l13~~1,,Ao~ rn_9.9y13rnp1~ 
from .. ll13_$0$.Prnvig13[). 
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Risk: Relief Events (time) and Compensation Events (time and/or costs) Allocation 

Public Private Shared 
Sector Sector 

[Definition of Relief Event] Occurrence of any referable delay caused by orders ./ 

or directions from tie's Representative in respect of the removal of unsatisfactory 
work or materials 

[49.1 /49.3] Failure to remove materials and equipment at the correct time. ./ 

[Definition of Relief Event] Protestor Action against tie that last for less than 14 ./ 

days or against any unconnected third party. 

[Definition of Relief Event] Acts of terrorism. ./ 

[Defir ition of Relief Event] UK strike, lockout, go-slow or industrial dispute ./ 

affect ng lnfraco or Tramcoworkforce. 

[Definition of Relief Event] Force Majeure Event. ./ 

[Definition of Relief Event] Fire, explosion, lightning, tempest, flood (other than ./ 

floo~~
1
caused by bursting or overflowing of apparatus or pipes), storm, . .Jon_isi_nq 

rn.cti.~. !9.!J.,.Ji.9L.9.i.V.iJ .. 9.9.IJl.!D..9.t.i.9J!..or earthquakes. 

[Definition of Relief Event] Failure by any Utility to carry out works or provide ./ 

services which they would ordinarily provide. 

[Definition of Relief Event] Any accidental loss of or damage to a material part of ./ 

the lnfraco Works. 

[Definition of Relief Event] Power failure or bursting or overflowing of apparatus ./ 

or pi~es .. ~.~v.~.w.b.~.rn .. 9.~.l,.!~.~-q __ P.Y .. t.tl.~ .. !nf.rn.9.9.-

[64.2/65.2] Failure to notify tie within 20 Business Days of awareness of relief ./ 

evenUcompensation event and to notify in the prescribed manner. 

[64.8}ps.a~J Failure to identify long lead time works or enabling works; to ./ 

manage interface with CEC, any Approval Body or third party; or to identify 
instructions required from tie. 

[64. 9}ps. JJl9J Any other cause of delay not being a Relief Event or ./ 

Compensation Event or caused by lnfraco breach. 

[80.14] Delay/costs due to a tie Change (save where the lnfraco could have ./ 

prevented the need for the tie change). 

Risk : Payment and Measurement Allocation 

Public Private Shared 
Sector Sector 

[41.1] Failure to attend testing relevant to Milestone achievement. ./ 

[41.3] Failure to notify tie in relation to the achievement of a milestone (including ./ 

a critical milestone). 

[66] Payment of Contract Price. ./ 

[67/68] Submission of applications for payment within required timescales and ./ 

provision of required information. 

[67/68] Payment of lnfraco applications for payment and certification of sums ./ 

approved. 

[67/68] Failure to adhere to requirement to procure collateral warranties prior to ./ 

payment. 

[69.1] Interest on Late Payment at Base Rate+ 2%. ./ 

[69.2] Set-off of amounts due to tie from the lnfraco. ./ 
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Risk : Payment and Measurement Allocation 

Public Private Shared 
Sector Sector 

[69.3] Failure to issue a notice of withholding within the prescribed time period. ./ 

[70.1] Payment of tax on any taxable supplies to tie. ./ 

[70.2] Payment of VAT properly chargeable by the lnfraco on the supply to tie of ./ 

any goods/services under the lnfraco Contract. 

[70.3] Provision of support in relation to VAT disputes. ./ ./ 

[70.5] Reimbursement of VAT element of reimbursement or indemnification. ./ ./ 

Risk : Warranties Allocation 

Public Private Shared 
Sector Sector 

[75] Breach of corporate warranties given to the best of each lnfraco Member's ./ 

knowledge, information and belief. 

Risk : Required Insurances Allocation 

Public Private Shared 
Sector Sector 

[76.1] Failure to obtain and maintain Required Insurances. ./ 

[76.11/76.14] Failure to comply with the terms of the Required Insurances or ./ 

OCIP Insurances. 

[76.12] No availability of Required Insurances at commercially reasonable rates ./ 

or maintenance of Required Insurances is at above commercially reasonable 
rates. 

[76.11 ~fl] Excesses/deductibles under OCIP Insurances or Additional Insurances ./ 

when not the fault of tie or the lnfraco.Jo.9L~grn~.9 ... 9JJJi.!J.9 . ..t.tl.~ ... rn.~)nt.~X!.~.IJ9.~ 
ptlc:!~E !). 

[76.16] Excesses/deductibles under OCIP Insurances or Additional Insurances ./ 

where the fault of lnfraco. 

[76.1 t1.1~.A6J Excesses/deductibles under OCIP Insurances or Additional ./ 

Insurances where the fault of tie or where tie has altered the level. 

[76.1C .71 Failure to obtain and maintain OCIP Insurances ./ 

[76.21 D18] Failure to obtain and maintain Additional Insurances. ./ 

[76.20] Failure to notify tie of claims under the Required Insurances or Additional ./ 

Insurances. 

[76.2i1 No l,.J.o.availability of Additional Insurances at commercially reasonable ./ 

rates. 

Risk f Indemnities, liability and sole remedyl141 Allocation 

Public Private Shared 
Sector Sector 

[49.2] Loss or damage to lnfraco's Equipment, Temporary Works, ./ 

goods or materials, Trams, engineers works vehicles, Spare Parts, 
Special Tools, save for death, injury or damage to property caused by 
tie or CEC. 
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Risk f Indemnities, liability and sole remedy!14l Allocation 

Public Private Shared 
Sector Sector 

{[77.1~[15
l The lnfraco to indemnify the Indemnified Parties from and ./ 

against any and all claims, suits, losses, liabilities damages, 
penalties, fines, forfeitures, and the costs and expenses incident 
thereto (including without limitation any legal costs of defence) as a 
result of the lnfraco's negligence or breach of the Agreement. 

[77.2] Death, injury or damage to property caused by tie or CEC. ./ 

[77.4-77. 7] Loss resulting from claims made by Forth Ports, Stakis or ./ 
Network Rail.[15l 

[77.8] Death, injury or fraud. ./ ./ 

[77.10] Indirect Losses. ./ ./ 

[77.14.5] Payment of tonnage, royalties rent for stone, gravel, clay or ./ 

other necessary materials. 

[77 .1 t!?.J Failure to take any measure to ensure tie is not committing ./ 

an offence where the lnfraco has caused tie to commit an offence. 

I7Ll ~Lt.,.ic1pilityJqr t.,.c1t13r,LOE:ifl3Gt~ tJP Jq J2 yEi9.rn Jrnrn i~~LJELQUb13 ./ 

Relia Rility.Gl3rtifiq1tl3, 

Risk : Changes Allocation 

Public Private Shared 
Sector Sector 

[79.2] Failure to maintain a change control register and provide a copy (and ./ 

updates) to tie. 

[80] t e Changes .9.f.1.9 .. N1.c1.o.ct~M.fYJ.i.~ .. G.b.c1.og_El~., ./ 

[80.4, ~0.8] Failure to comply with Estimate rnqLJirnmE:if.1.t~ 9.119 time limits ./ 

[80.7.l at80A4] Failure to include attempt to minimise costs, need for, and impact ./ 

of the tie Change 

[80.~t.1 Failure to demonstrate that it is appropriate to subcontract for the tie ./ 

Change and obtain best value for money 

[80.8] Failure to agree the Estimate ./ 

[80.1: DQ.3.3] Refusal to implement tie change on grounds that it wou!d increase ./ 

prob a bility of an lnfraco breach as. set out. 

[80.1' ~1] Withdrawal of tie Notice of Change ./ 

[80.1~ .2] Deemed withdrawal of a tie Change due to failure to issue tie Change ./ .,/ 

Orde1 within 302~ days of agreement on Estimate, 

[80.1' ~!3] No EoT or Costs oif lnfraco could have foreseen the need for or ,/ ./ 

mate1 ially reduced the scope of the tie charge ... {f.1.QJ ... c39fE:ll3.9 ... .f9.f. ... 9.LJ.r.i.09 ... tb.13. 
maint ~f.1.clllGEl P0c3~13). 

[80.1' ~-80.1729/f!Q,21] Failure by the lnfraco to notify tie within set periods of ./ 

matte rs which may constitute a tie Change, 

[.f!Q,.2. PJ . .R..ElqLJJrnm.Elnt .. .C>.f..J.of rn.G9..JQ ... G9.mPJY . .wlt.t1 . .I.t1.irq_.P.c1.dY..A9.rn.Elrn.13.o.t~ .. .C>.LJtw.i.t.t:1 ./ 

as_se .. out.in.the _l_nfraco. Contract 

[81] I nfraco Changes. ./ 

[81.1] Failure to notify tie of matters which may constitute an lnfraco Change. ./ 

[81.2.1] Reduction in Contract Price if lnfraco Change results in lower costs. ./ 
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Risk : Changes Allocation 

Public Private Shared 
Sector Sector 

[81.2.2] Increase in costs to lnfraco if such increased costs result from an ./ 

lnfraco Change. 

[81.3] Proposal of a change which might result in a saving of more than ./ 

£20,000. 

[81_.41 ~~ ... \?!~~-=.!?.l..f c:1.Hqrn_..t9. __ qpc:l_c:1.t~ .. P.rn.9.rnmrn.13., .. Pri9.lng ___ ~9.b_l3_c:J_!-!_1J~.~ •.. .rnc:1int.~n.c1n9.~ ./ 

servic ~~ .. P.13.!f <>.r.mc:1.nG.E?. .. PJ.c:1n..c:1.nc:J . .9.t.t1.E?.r..O~!Jv.~rn.P..l.~.~--c1~.rnqq.lrn.c:J ... 

[82.2' ~] Failure to take reasonable steps to minimise the duration of any Small ./ 

Works. 

[82.4~] Failure to carry out and complete any Small Works in accordance with ./ 

Small Works Cost Notice. 

[82.5] Payment of Small Works. ./ 

[83.2] Failure to take reasonable steps to minimise the duration of any ./ 

Accommodation Works. 

[83.3] Failure to carry out and complete any Accommodation Works in ./ 

accordance with Accommodation Works Cost Notice. 

[83.5] Payment of Accommodation Works. ./ 

[84f1l1._Time and cost implications of Qualifying Changes in Law (in excess of ./ 

the thresholds). 

[84.1/84.2] Agreement and discussion on effects and mitigation measures ./ ./ 

relating to Qualifying Changes in Law. 

[84.2] Failure to use all reasonable endeavours to minimise increase in costs, to ./ 

mitigate effects and to implement changes in the most cost effective manner. 

rn+,~1 l;xtE?.n~i<>11 9.fJirn13 c1nc:1 G9.~~~ rn~qltingJrnm c:1ny Gt1c1ng~ i11J,c:1w. ./ 

[84.3] Failure to implement the change in all circumstances (except to the extent ./ 

that such change is not necessary to implement the Qualifying Change in Law) 

[84.4.1] Payment in respect of Qualifying Changes in Law which exceed in ./ 

aggregate £150,000. 

[84.4.2] Where the limit of £150,000 in aggregate has been exceeded, payment ./ 

in respect of sos Qualifying Changes in Law which exceed in aggregate 
£15,000 in respect of each and every event. 

[84.4.3], Where the limit of £150,000 in aggregate has been exceeded, payment ./ 

in respect of Tram Supply Qualifying Changes in Law which exceed in 
aggregate £30,000 in respect of each and every event. 

[84.4.t] Wher-e----the---l-i-mit----of----£-1-50-,-0-00----i-n----aggr-egat-e----has----been----exceed-ed-,- ./ 

ppay ent f.9r...~ ... Y.13.cl.f~.J9.!).9.w.Lr:m .. .$~!Y.i.G~ ... G.9.m.rn~nG.~m.~nUn respect of Tram 
Maintenance Qualifying Changes which exceed in aggregate £15,000 in respect 
of eih and every event !JJJ..t9. c:111 c:1ggrE;:Jgc:1t.~ .9.fgl~Q,Q()Q c1n.clJb~rE?.c:1f.t~r.JQ I:>~ 
~rnc1~-- c:J_c:1~ __ c:1_N1c:1.oc1c1twy_tiE!_Gt1c1ng~ .. --

[84.4.5] Where the limit of £150,000 in aggregate has been exceeded, payment ./ 

in respect of Infrastructure Maintenance Qualifying Changes in Law which 
exceed in aggregate £75,000 in respect of each and every event. 

[84.4] Payments in respect of Qualifying Changes in Law within the thresholds. ./ 

[84.5] General Change In Law, subject to lnfraco's entitlement to benchmark ./ 

after ~ y~c:1.r.~ J9.ll9.wing $~ryig~ G<>rn.rn~nG~ff113J1Lclllc:IJt1~rnc:1f.t13L()JlGE?. iJl c:lJlY ~ 
Y.13c:!JI Deriod. 

[85.1] The cost of any Phase 1 b option. ./ 

[86.2] Failure to provide the services as requested by tie in relation to any ./ 
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Risk : Changes Allocation 

Public Private Shared 
Sector Sector 

Network Expansion. 

[86.2] The cost of lnfraco providing services in relation to any Network ./ 

Expansions. 

Risk : Termination Allocation 

Public Private Shared 
Sector Sector 

[87] Suspension of Work (unless necessary by reason of default on the part of ./ 

lnfraco and for health and safety reasons) for more than 6 months. 

[88] Termination on tie Default: agreement terminates 30 days after tie receives ./ 

lnfraco notice specifying default. tie has 30 days to rectify, if capable of 
rectification. 

[tie Default definition] ./ 

• :~~:u ,: ,:"""• Failure to pay .~n ... ~.IJJ.9.!-!nU.i:!...~X9.~.~~--.9.f...;'..~_!;?0.,.0.0.0 . ..f9.f...!D..Qr~ .. 
t.tl.~n ... ~.O ... <t~Y.~ . ..f.Q).l.9:w.ing.JtJ.~ . ..f.i.o.~Lg_~.t~..f.Q.L.P.~Y.!D..~nt.10%--of--the--Contract 
P-ri-ce---prior---to---Service---Commencement---or---two---months---m-ai-nten-a-n-ce 
payments; 

• !!_In'::"._ ·-· breach of tie's material obligations frustrating or making it 
impossible for lnfraco to perform for continuous period of 45 Business 
Days; 

• :~~:u ,: ,:"""• tie Insolvency Event; 

• :~~:u ,: ,:"""• tie breach of assignation provisions; and 

• :~~:u ,: ,:"""• Change in Law make lnfraco Works impossible or illegal. 

[88.5] Failure to remove lnfraco Equipment following termination. ./ 

[88.8] tie Default termination payments: all works carried out as valued; prelims; ./ 

supplies/materials committed under contract; demobilisation costs; 
subcc ntractor breakage costs; loss of profit; ... in ... rn~P-~9.t. .. 9.f .. J~rrnin.~t.i.9.o .... ~n.~r 
Servi. ~~ ... G.9.mrn~n9.~.m~.o.t .. 9.n .. ~.!D.9.!-:1.0J .. rn.P.rn~~-o.ting __ 9.n~ ... rn9.nt.tl'.~ .. P.~.Yrn.~m--(u-nder 
nego1 i-ation-by-BBS). 

[88.9] Suspension of works for non-payment by tie . .9r..G.J;.G. ... i.0. .. ~9.9W9.~.0.9.~ .. :w.it.tl ./ 

the_C ~.G .. G!-:1.~.rnm~.~-'-

[89] \ oluntary Termination by tie followingJhree years after the issue of the first ./ ./ 

cGert ficate of Service Commencement and equivalent payment provisions to 
termination for tie Default. 

[90] Termination due to lnfraco default unless a rectification plan is agreed and ./ 

adhered to in respect of rectifiable defaults. 

[lnfraco default definition] 

t::· lnfraco .I.insolvency el;.vent (rectifiable); ./ ... 
• lnfraco breach of an obligation under the lnfraco Contract ./ ... 

which materially and adversely affects the lnfraco Works (rectifiable); 

• :~~:u ,: ,:"""• lnfraco does not confirm its acceptance of an increase in ./ ... 
LADs cap; 

• :~~:u ,: ,:"""• lnfraco's unremedied failure to take out and maintain the ./ ... 
Required Insurances_;_ 
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Risk : Termination 

· :i_•- .. :· ·-· failure to achieve Sectional Completion Date or the Service 
Commencement Date on or before the date falling 12 months after the 
Planned Service Commencement Date or Planned Sectional 
Completion Date --~XG~pt __ c:1? ___ c1 __ rn?LJl~ __ .9.f __ c:1 __ Q.9.mp~n?c1ti.9.n __ E;v~ot, ___ R~H~f 
1;.v..~nt.... .. .F.9.r.G.~ ... .M.~J~.LJrn .... E;v.~.nt...J.i.~ .... .G.t:@J.9.~.L ... A.G9.Qffl.!D.9.Qc:1t.i.9n._JN.9.r.K~ 
G.b.m1g_~, .. G.b_c1_og_~ __ ,n __ ~-~w._.9.r._.$!-:i_?P~n?.i.9.n; 

• 
11 

•- •• :· ·-· change in legal status or control of the lnfraco which is 
materially prejudicial to carrying out and completing the lnfraco Works 
(rectifiable); 

• !1_1 n '::". :· ·- ,permanent abandonment of the lnfrnco Works or a material part 
o them; 

• !l_ln'::".:· ·-· lnfraco's failure to commence Works within 90 days of 
Commencement Date; 

· lunknovm• lnfraco's suspension of works without cause for 15 Business 
Days after receipt of a written notice to proceed; 

· lunknovm• the issue of 4 or more Underperformance Warning Notices 
in any 12 month period; and 

• 
1
~

1
"" u ·:· ·"" ·faHure of the lnfraco to take out and maintain the Required 

!. surances (rectifiable). 

[91] Termination for Force Majeure (payments to be made as per tie Default). 

[92] Termination if lnfraco or Sub-Contractor commits a Prohibited Act 
(payments to mirror lnfraco Default payments). 

[93] lnfraco's persistent breach of its obligations, save for termination of sub­
contr+ctors and wipe clean . 

Risk : Miscellaneous 

[50.3] Compliance with COM responsibilities. 

[51.1] Failure to report accidents to tie and HSE or ORR as appropriate. 

[51.2] Failure to liaise with the Emergency Services. 

[58] TUPE responsibilities. 

[58.9] Costs of compliance with TUPE provisions. 

[59.5] Reasonable and demonstrable costs arising from a step-in for Health and 
Safety and Environmental reason or from lnfraco taking actions as required 
under the Step-In provisions. 

[71.2] Employment related and land fill tax fluctuations where tie is informed of 
such increase within 3 months. 

[71.2] Tax fluctuations where tie is not informed of such increase within 3 
months. 

[72] Failure to provide and to procure that sub-contractors provide details of 
labour as requested by tie. 

[73] Failure to secure continuous improvement in the lnfraco Works and to 
provide reasonable assistance to tie in respect of best value performance and 
imprq,ement including the preparation of an Annual Service Report., 
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Risk : Miscellaneous Allocation 

Public Private Shared 
Sector Sector 

[94.4~] Failure to return the Deliverables and any information following ./ 

termination or expiry. 

[95] Failure to provide the Handback Package, to secure continuity in services ./ 

and a ssist in the hand-over following termination. 

{[98A 98;2] Unauthorised Assignation. ./ ./ 

[100.1] Creation of Security Interest over the ETN, the Assets or the lnfraco ./ 

Contract. 

[1 oo.:b Disposal of any right in any Asset if doing so has a material adversEl ./ 

effect on the ETN or the rights of CEC in such Assets. 

[101] Unauthorised disclosure of and inadequate safeguarding of confidential ./ ./ 

information. 

[101. ] Breach of terms of.rn.i.ni.~t~.r.i.~J .. 9"1.!Q~1Jl.G.El..!f.l.J~!9Ji_qnJ9. FOISA. ./ 

[101. 7] Failure to provide to tie assistance in compliance with FOISA obligations. ./ 

[102.~] Failure properiy to properly assign IPR or grant appropriate licences to ./ 

tie. 

[102.9] Failure to use reasonable endeavours to procure licences of Third Party ./ 

Software and commercially available software for tie. 

[102. i OJ Failure to ensure back up ~nQ ... ~t.<;mm~ ... of Deliverables in accordance ./ 

with Good Industry Practice. 

[102.12] Failure to provide source code, object code and documentation in ./ 

relation to Third Party Software to tie. 

[102.14] Failure to ensure auditable records and specifications are developed in ./ 

relation to lnfraco Software and that its design and development to industry 
standard so that a qualified person could verify its performance in relation to 
equipment and functional requirements. 

[102.15] Failure to provide coding and ancillary programs to generate code in ./ 

relation to the lnfraco Software. 

[102.16] Failure to place and the cost of placing source code of the lnfraco ./ 

Software in escrow. 

[102.17/102.18] Failure to create, maintain, report on, update, hand over and ./ 

allow access to the Technical Library. 

[103] Breach of data controller obligations and other prescribed obligations in ./ 

relation to personal data. 

[104.1-104.2] Failure to keep all Deliverables, invoices, timesheets and expense ./ 

claims in accordance with Good Industry Practice and in good order and to make 
the same available for inspection. 

[104.3-104.5] Failure to provide further information as requested by tie, to ./ 

comply with storage, usage or processing requests or to provide required 
assistance. 

[104.6] Failure to provide information to the lnfraco to allow it to perform its ./ 

obligations under the lnfraco Contract. 

[105] Failure to operate, audit, review and comply with the HSQE system. ./ 

[105.3] Defect in the lnfraco Works caused by non-compliance of a Deliverable ./ 

with the HSQE System. 

[107] Failure to do any act or execute any document to give effect to the lnfraco ./ ./ 

Contract. 
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Risk : Miscellaneous 

[11 OJ ~cting as tie's agent _where not authorised to do so. 

[115] Unlawful discrimination. 

[118] IFailure to act reasonably when exercising discretion.[1BJ 

[119] Failure to mitigate losses. 

[17] Failure to arrange interface with operator. 

Risk --Dispute-Resolution 

CURJ RENTLY-lJNDERNEGOTIATION 

111-Sub· ct-to-abmty-of-BBS-to--price.for--Existing-Str-ucture&fisk 
f
2
-1 Subj ct to alignment of Background Information vvith Employer's Requirements. 

131 -Han baGk--bond-anangements-to--be-confirmed 
141 -BBS position-res-erve-d-pending-due-d-Uigence.-
151-tie-t. revert after checking with Land Team. 
161-Not- weed;-subject-to-commerciaI-discus-sions-as-to-what-i&·h'lcluded-in-this-obligation, 
f
7

-l Con ents responsibility under discussion. 
161 -Spe iakequire-ments-schedule-required, 
191 Costs of compliance with Special Requirements are borne by tie as a tie change. 
imi -Not .. that although tie sha~ procure that-CEC-offers- such assistance;-thiswill-be at Inf race's-cost 
1111 -0bligation.\o-be-clar-ified-.· 
1121 Discussions as to payment of additional availability ongoing. 
1131-Sublect-to-BBS-confirmation-of-its-obligations 
[-
141 Uatji!ity cap, exclusive remedy and defects liability currently under negotiation. 

1151 Subject to negotiation on OCIP cap re damage to property or the lnfraco Works. 
1161 Currently under discussion. 
1171 Curtently-unde-r-ne-gotiation.· 
1161-Curtently-undef-ne-gotiationwith-respect-to-tie-.-
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