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From Jenny Drummond MEMORANDUM

Senior Solicitor
Legal Services

To Keith Rimmer Our Ref AC2617 jd
Head of Transport
City Development Your Ref

Date 14th November 2006

TEL OPERATING AGREEMENT

Keith

| see that Graeme Bissett has copied you in to the e-mail that he sent to me on 5t
November regarding the Operating Agreement. As you know this e-mail is in
response to the e-mail 1 sent him on the 3™ of November with the draft Operating
Agreement. This was sent to both him and you on your instructions and follows the
meeting we had with him to discuss the Operating Agreement.

His points are noted, however, it must be remembered that Graeme is employed by
TIE and is not a Council officer whereas you are.

Accordingly we must be clear about what the Council’s interests are and how these
are accommodated taking account of any competition law issues.

May | repeat that | am uncomfortable that no TEL representative was present at the
meeting with Graeme or included in the latest circulation of the draft. However I
understand that you are keen to have Graeme’s input as he has been asked by the
TEL Board to prepare a governance paper which is presented to the TEL Board on a

regular basis.

Turning to the points Graeme raises, with regard to his reluctance to have an
Operating Agreement | must make it clear that having an Operating Agreement is
standard practice and the Council has Operating Agreements with both Lothian
Buses and TIE. There is no reason why TEL should not have an Operating
Agreement. This is a matter of corporate governance which is required by Audit
Scotland and this requirement is reflected in the updated Code on Corporate
Govemnance which | understand Lothian Buses has recently accepted. | think TIE
and TEL are about to adopt the updated Code.

Council Solicitor — Glii Lindsay

If telephoning please call - Jenny Drummond City Chambers, High Street, Edinburgh EH1 1YJ
Tel: H Legal Post 1 — Edinburgh 8

jenny.drummond@edinburgh.gov.uk

CEC01565047_0001



-

-2-

Having an Operating Agreement has no negative bearing on the single economic
entity.

The Operating Agreement is a mechanism for control and this would enforce any
argument that there is a single economic entity as it shows that the three arm-length
entities are all under the umbrella and control of the Council, which is the owner.

A Memorandum of Understanding is not sufficient control for a company. This
company is tasked with a very important matter for the Council and it should be clear
what is expected of them. This safeguards not only TEL but also the Council in any
future discussions.

| do not know who TEL'’s legal advisers are currently. it is for TEL to tell us who their
legal advisers are and what they think of the draft Operating Agreement.

While Graeme’s views are noted it is now time to discuss the matter with TEL
directly. Therefore | would urge you to include, at minimum, both the Chief
Executive, Neil Renilson, and the Chair, David Mackay, in future discussions of the

draft.

I think it is appropriate that all Directors of TEL are given a copy of the current draft
at this stage so an informed discussion within TEL can take place.

| would also say that the current draft should be circulated to Finance and your
colleague, Lex Harrison.

You will see from the draft Operating Agreement that | have referred to Reserved
Matters in a schedule. | note that Transport Scotland have detailed their Reserved
Matters concerning the TPB as indicated in the paper on corporate governance
produced by Graeme Bissett and presented to the TEL Board. | would be obliged if
you would pass to me the list of Reserved Matters which the Council wish to have.

| also refer to our meeting in early October where you indicated that the delegated
powers to TEL to act on the TPB had been formally given by the Council. However
you were to check with Andrew Holmes that all matters had been covered and that
there was no need for further delegated powers to be given by the Council to TEL.

Please confirm the position for me. | would be obliged if you would indicate which
reports have identified the delegated powers given to TEL by the Council. It must be \4 /
clear what power/authority has been delegated by the Council to TEL and any v
delegation of power/authority has been properly given. Further depending on what |
the powers/authority are it may be that TEL is not a compstent entity to receive such
powers/authority.
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Dubiety in this area must be avoided. Accordingly, as a matter of urgency can you of
one of your staff get in touch with me so that we may go through the various reports
and be clear as to what has, so far, been delegated to TEL and if there are any gaps
and to ensure TEL is able to accept the delegated powers/authority.

't In the paper on corporate governance produced by Graeme (referred to earlier) it |

states that the TEL Board by accepting the paper confers the delegated powers to /
TEL from the Council. This is not the case. Any detegation of competent matters is X
done by Council and once given by the Council TEL is then empowered to do those |1 \
things which it has been properly delegated to do.

The adoption of the paper on corporate governance by TEL is not the trigger for the
delegation of power from the Council. The adoption shouid merely reflect what has
been delegated. If there are greater powers detailed in the corporate governance

paper these “additional” powers are void.

Any matter property delegated to TEL should not be undertaken by the Council.
Accordingly any Council Officer on the TPB should not be acting in any matter where
there has been properly delegated power given to TEL to act for the Council. There

should be no duplication of roles.

A key activity for TEL is to take part in the TPB. Accordingly | would be obliged if you _
couid clarify the status of the TPB. Graeme states in the governance paper that itis /
“an established independent body with full delegated powers from CEC (through '(\
TEL) and T{ransport] S[cotland]". '

As far as | was aware, and | appreciate | may not have had ali the facts, when| — |
looked into this matter before there was no formally constituted Joint Board, Joint
Committee or even a constituted unincorporated body with a Board. All | could find ;
was a set of individuals representing various bodies who met together to work on |
things pertaining to the Edinburgh trams. i think this had developed from the Liaison |
Group which met with the Scottish Executive. Is this how the TPB was set up. Has l N
there been a Report to Council on the TPB outlining its membership, remit and J
detailing how it is controlled.

| need to know this so the Operating Agreement can reflect what the Council wants
from TEL vis-a-vis the TPB.

| understand that the TPB has been given an outline scope. | assume this was
approved by the Council and then the Council have asked the TPB to work to this
outline scope. | assume the outline scope would have been approved by the Scottish
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Executive as funders. If the Council has not approved the scope how was the scope
decided upon.

It may be that Graeme’s document on Corporate Governance is seen as the
document formalising the set up, remit and powers of the Tram Project Board. If that

is the case, please let me know.

f If the Tram Project Board is not a Joint Committee but is merely a group of

individuals representing other bodies in a transport endeavour | have serious
concerns of the competency of any local authority statutory transport functions being
delegated either to TEL or through TEL to the TPB. All such matters must be

reserved to the Council.

Graeme states in his corporate governance paper that the TPB is independent. |
understand that TEL receives reports from the TPB with TIE project managing the
Trams Project. Please correct me if | am wrong. However is TEL seen as the body
who has final say within the TPB or attends as an adviser or an observer. As TEL
attends the TPB why is the TPB also reporting to TEL. | appreciate that the reporting
procedure may have changed so your more up to date knowledge is appreciated.

This takes me on to the Prince 2 names used by Graeme to describe the roles of the
various attenders of the TPB.

As explained in Graeme's corporate governance paper he indicated that the make
up of the TPB follows in part the Prince 2 terminology. If the Price 2 methodology is
being used then it would be accepted that the TPB is not a democracy controlled by
votes. The “Project Executive” is the key decision maker on the Board with advice
and commitments from others represented on the Board.

| have lifted a flow chart of the Prince 2 structure for project managing and attach it
at the end of the memo. You can access on the Council's intranet information on
Prince 2 such as guidance for roles by searching under Prince 2, then Project Role

Remits.

As you will see the Senior Responsible Owner stands in the background and is not

n the project board. The project board is made up of three basic elements: (1) the
Project Executive (the decision maker who owns the business case); (2) the Senior
User Representative: and (3) Senior Supplier Representative. The Project Manager
reports to the Board but sits outside the Board, The Project Manager wili manage the
Project on a day to day basis within tolerances allowed by the Project Executive. The
Prince 2 methodology has descriptions of each role given to each body. You can see
this on the intranet as indicated above,
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{ would suggest on the information currently in MY possession the roles should be as
follows:-

“Genior Responsibie owner’ CEC

“project Executive": TEL

“Seniof supplier Representative"'. Transdev
ugenior User Representa we™ CEC

Qut with Board

“project Manager: TIE

gach role fo have @ description of their responsibiiities and TS as part funder would
nave to be fitted in @S appropriate following the prince 2 methodology-

Assuming Price 2 is intended t© be folowed | would make the following comments:

{ note that Graeme has indicated in his Corporaté Govemance paper that TEL, aré
the “Seniof Representative owner”. | do not think that this is correct as that would

cast TEL @8 the ultimate decision maker over the TPB. For example, can TEL decide
Sy oed Wi )

The Seniof supplier Representative would be TransdeVv and the Councit can have 8
role on the Board as genior User Representative.

i note that Graeme has Senior supplier Representatives as TIE'S Executive
Chairman and TEL Operations Director. | do not understand this. An Executive Chair
for TIE is an interim measure and therefore this position should not be mentioned in
the paper. in any event TIE areé to novate the DEPoFA and MUDFA contracts to
TEL. This would make TIE/TEL more akin to users than suppliers Transdev aré the
suppliers. | note that the seniof Transport geotiand representative has NO
designation. TS are not to have 8 designated role on the 1PB is this acceptabie to
Counci! Sollcitor - Gl Lindsay
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you. | assume TS's role is o ensure the funding from the Scottish Executive is used
properly.

| also note that the governance paper indicates that there is to be an independent
Chair. Is that person to be independent of TEL, TIE, CEC, TS and Transdev. | think
this should be checked against the Prince 2 rationale.

| await your clarification as to what the TPB is, how TEL are expected to participate
on the TPB and if the Price 2 system of project management is being adopted.

On a separate matter is there a Service Contract for the Chief Executive of TEL in
place. | have been told by our Chief Executive that he considers the time is now
right for such a Service Contract to be in place. Please keep me posted on this front
or indicate who | should correspond with if you are not the relevant person dealing

with matter.

| appreciate that this has been an extremely long memo, therefore, ! summarise the
main points as follows:

1. An Operating Agreement is required by the Council and this does not cause a
difficulty with competition law. v
2. TEL and other officers within the Council should now get the Draft Operating Y,

Agreement so that the terms can be agreed. You to provide list of CEC
Reserved Matters for Schedule.

3. Delegated powers/authority to TEL — what you want TEL to have and what
TEL all ready has must be cross checked. If there are any gaps they must be
closed and a check done all delegation properly given and can be received.

4, TPB - does it have a constitution, how was the outline scope agreed and /
given to the TPB and is it a project board following Prince 2. If not, please
advise what the reporting structure/roles is/are to be.

5. Service Contract for Chief Executive of TEL to be put in place. /

| look forward to hearing from you and should you wish to meet with me to go
through these issues, please ask Dorothy to arrange a suitable time.

Regards.

Cc Robert Millar, Principal Salicitor, Commercial Practice
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Jenny Drummond
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Project Organisation and Structure

Kirsty Robertson
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Senior Supplier Representative

Senior Responsible Owner

k 4

Page 1 of 2

(commitment*)

y

Project Board
Project Execufive
(decision maker*)

Senior User Representative
(advic commitment*)

14/11/2006

Quaiity Assurance ,

*Project Manager

4

Project Team

r

Project Support

Programme office

F \!

€ Kles 4o e deriloed 5
34 CEC \i\\'fﬂi\é\'_ . ]

Prace 2, R':L\S“"‘ ey Cenk



T [T b’
[ st LY
e it bt S n e e

) Tme -

3
P

Frev

[Project Namel
Project Initiation Document

[External consultancy resource costs]

5 2.2 Resource.

[Internal Agency resource costs]

53 Benefits

[Statement covering perceived benefits]

6. Project Organisation and Structure

[Statement outlining where the project
who will provide ateering for the project (usually the project Board)

structure,

and reeponsibilitiee for monitoring and Quality

producte]

Business Change Team ~===="""""""" pi+—

—-—ﬂ_——-

. Senlor Responsible Owne? be- (\el .
o . . . CEC
. l . - f".f-"t S ‘1 PR
_h' NPPRR L 5 (g Project oard Yves oA :;

‘ - -~

l x s P deerne e

o By aes C )
-
Quality * -
ua i
Assurance - Project Meneger
\Y
- e T Project
,L_ti-' h_\) e \ Fro o Support
Programme
‘_ ! Office
JA{ NN ,,\u,\z N \ Project Team ‘. e T
) .l_/l,,m.“ ”"‘;‘-‘ _’)\‘ | \
e ‘-‘e {7 ‘. |
!
File:[File Name] version:[1.f
Author: [Authors Name} Printed: 24/04/03 14
Page 5 Status: [Draft/F

fits into the overarching Programme

Assurance of the project

‘Business Change Group

ﬂ——ﬂ—-—t--

CEC01565047_0008

-

LR



page 3

z
&

PN = \\\\ \\\ \

PQF;:J‘:‘:: iDran\ssued]

CEC01565047_0009



