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1 Executive summary

14 i incipal opti available to tie/CEC in connection with the future
and the entitlement which Infraco might have for payment

1.2 e of the options ‘available'to tie/CEC is to enter into the Settlement Agreement in relation

12011 and in relation to which negotiations remain ongoing.

1.3 The other options are dependent on the reasons for which the Settlement Agreement is not

entered into:

(a) In the event that the Settlement Agreement is not entered into for reasons
associated with funding, the Infraco Contract will terminate automatically. This
would leave tie/CEC free to proceed with another contractor if that was to be
considered appropriate;

(b) In the event that the Settlement Agreement is not entered into for reasons other
than those associated with funding, then the Infraco Contract will remain in place,
unless grounds for termination can be identified. The termination provisions in the
Infraco Contract are open to interpretation; in particular, there is a risk of parties
remaining locked in to that contract.

1.4 A chart showing the various options is at page 9 of this report.

1.5 The approach taken to the assessment of the options in this report is to arrive at the prudent
assessment that should made in relation to tie/CEC's exposure for the purposes of carrying

out a comparison of the consequences of adopting the various options identified.

1.6 This does not involve arriving at a definitive view of the value and merits of each head of
Infraco claim; that could only be achieved following detailed factual, legal and expert
analysis. Instead, the approach that has been taken is to build up the commercial

components of the various options in order to arrive at a working comparison between them.

1.7 The outcome of this exercise does not represent the starting point that would be adopted in
the context of any negotiations with Infraco, nor does it necessarily reflect the approach that
would be taken in the context of any formal dispute resolution proceedings. It provides a
context in which to examine a number of potential options in order to provide a basis of

comparison between them.

CEC02085607_0005
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1.8 [Text in relation to Settlement Agreement to

1.9

(b)

(c)

(d)

(e)

The starting point for considefing

included.]

tions other than the Settlement Agreement is in
of separation following automatic termination: this

locks which have each been considered in turn.

Infraco's entitlement to payment in respect of work, excluding any element of
change, which has been carried out up to the date of separation, by reference to
fully and partially completed Construction Milestones stipulated in the Infraco
Contract, as well as sums agreed to be paid in terms of MOV4. There is relatively

little controversy in relation to this category;

The value of the many disputed changes to the Infraco Works, by reference to
work actually carried out by Infraco at the point of separation. Within this category
are different elements which again appear in order of decreasing certainty — the
most certain being those elements of change where both principle and quantum
have been agreed, the least certain being those where there is a dispute in
principle between the parties, and Infraco has significant claims for additional

payment which require to be resolved.

The entitlement of Infraco to an extension of time. In broad terms, it is considered
that Infraco is likely to be successful in securing an extension of time which would
take it to the point of separation.

Of critical importance is the consequent additional cost caused by delay, the value
of which is difficult to predict with any degree of certainty. What ought to be the
case, however, is that Infraco ought not to be entitled to recover both preliminaries
and additional cost caused by delay in relation to the same period, as that would
lead to a double recovery.

On the basis of the foregoing approach, Infraco would be entitled to recover
preliminaries until 31 March 2011 in terms of Schedule part 5 of the Infraco
Contract. From that point until 1 September 2011, Infraco would be entitled to
recover preliminaries in relation to the Prioritised Works in terms of MOV4. Infraco
ought not to be entitled to recover additional cost caused by delay during this
same period, other than to the extent that resources have had to increase during.

CEC02085607_0006
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(f)

(9) If the ETN is to be delivered to York Place, another contractor will require to be
engaged to complete that work once Infraco is removed from the equation. tie has
produced an assessment of that figure.

(h) There are other components to tie/CEC's exposure, including payment to CAF,
and the legal/internal costs associated with any dispute(s) about the extent of
Infraco's entitlement.

1.11 In the event that the Infraco Contract remains in place (because the Settlement Agreement
is not entered into for reasons other than those associated with funding), tie/CEC's exposure
will encompass all those matters referred to in the foregoing paragraph, plus a number of

other factors, including the following:

(a) Infraco claims in relation to change etc in relation to work which has not yet been
carried out;
(b) The costs associated with Infraco completing the work to York Place under the

Infraco Contract, with the existing risk profile, including any claims which arise in
relation to that work;

(c) Assuming that the project is only to continue to York Place, Infraco may be entitled
to recover the profit that it would have earned in relation to the omitted section

from York Place to Newhaven.

1.12 If the Infraco Contract remains in place, it may be open to tie to seek to terminate the
contract. Amongst other things, that will require tie to establish that an Infraco Default has
occurred. If the termination is challenged by Infraco, that is likely to result in lengthy and
complicated legal proceedings. If tie is ultimately unsuccessful in those proceedings, the
parties would remain locked in to the Infraco Contract at the end of the proceedings.

CEC02085607_0007
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1.13 At Appendix 1 of this report are spreadsheets which pull together the conclusions reached in
this report on the basis of the fi have been produced by tie in relation to the
various options identified.

R/
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2 Key principles

2.1 This report addresses the prin available to tie/CEC in connection with the future

of the Edinburgh Tram |

d the entitlement which Infraco might have for payment

aa tw Hall, and reflected in MOV4, that the Settlement Agreement would
i as far as York Place. In order properly to compare like with like, the
. explored on a similar basis, namely delivery of a tram network as far as
(Ork Place — whether that be executed by Infraco, or by some other contractor.
ocordingly, the costs that would be involved in another contractor completing the work as
far as York Place have also been taken into account. The report does not consider any
issues extraneous to Infraco's entitliement, or the costs of another contractor to complete as

far as York Place’.

2.3 Following the mediation which took place at Mar Hall in April 2011, agreement was reached
in relation to the broad basis upon which Infraco might proceed to complete the ETN as far
as York Place. It is envisaged that if that new basis is taken forward, it will be incorporated in
the Settlement Agreement. Amongst other things, it is intended that the Settlement
Agreement would sweep away the existing issues and disputes which divide the parties, re-
basing the contractual and commercial relationship, as well as making provision for the

network to be delivered as far as York Place.

2.4 If the Settlement Agreement is not entered into, the many issues which divide the parties

remain to be resolved.

2.5 The approach to these matters which has been taken in this report is to arrive at the prudent
approach that should be taken to Infraco's entittement, and the other exposure which
tie/CEC might have, in the event that the Settlement Agreement is not entered into. This is
done in order to identify potential risk in relation to various building blocks that have been
identified as the components of the various options which include the Settlement
Agreement, as well as cancellation of the project. The options are outlined in section 3 of
this report.

2.6 This approach does not involve a definitive view on the merits of each head of Infraco claim,
nor advice on the relative prospects of success. That could only be achieved following
detailed factual investigation, the obtaining of expert evidence where appropriate, and
further legal analysis.

' For example, any cost consequences which arise from the options referred to in this report in relation to third
party agreements have not been considered.

CEC02085607_0009
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2.7 In order to identify the potential commercialimplications of the building blocks referred to

above, tie has been asked to produge a series of figures using the building blocks as a
structure for doing so, and these figures' have been referred to in this report. tie has also
been given the oppartunity to com it on the incorporation of its figures into this report.
opr een made in this report on the approach taken by tie;

imed to have been correct for the purposes of this

2.8 relati o the evaluation of change, in the absence of any independent third party

“verification of tie's figures, a mid point has been taken between the tie figure and the Infraco
figure in order to take a prudent account of the risk to tie/CEC. It is likely that the figures
advanced by Infraco are high, based on Infraco's most optimistic approach to what its
entitiement might be. This approach is not based on any scientific or definitive prediction of
the sums which Infraco might recover. That could only be achieved by the detailed factual,
expert and legal analysis referred to above. Instead, it represents a notional reduction.
However, it is understood from tie that in the cases where the value of tie Changes has
been agreed with Infraco, it has been on an average of 50 — 55% of the sums initially set out

by Infraco in their first formal Estimate.

2.9 In relation to a number of the key issues which have been examined, the position which
Infraco will take is not known. In the absence of any insight into the position which Infraco
will take, nor the figures which they are likely to adopt, it is difficult to forecast the
commercial outcome between the parties. It is only when Infraco's position is set out by
them with any particularity that a more definitive approach can be taken in relation to the
merits of their position.

210 The figures which have been utilised for this analysis in no way represent the starting point
that would be adopted in the context of any negotiations with Infraco, nor do they
necessarily reflect the approach that would be taken in the context of any formal dispute
resolution proceedings. The aim of utilising certain figures is to provide a context in which to
examine a number of potential options in order to provide a basis of comparison between
them.
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3 Options considered in this report

3.3 On page 9 of this report is a schematic representation of the various options, which can be

summarised as follows:

3.4 Settlement Agreement entered into: parties reach consensus on, and enter into, an
agreement which revises the existing Infraco Contract in such a way as to realign the
existing risk profile, provide greater price certainty, sweep up all existing disputes, and

deliver the project as far as York Place_with a completed design to Newhaven and materials
purchased via MOV4. Parties remain in discussion in relation to the Settlement Agreement.

3.5 Settlement Agreement not entered into for reasons associated with funding: if the
Settlement Agreement is not entered into on or before 1 July 20112 because tie and/or CEC
do not have sufficient funding to meet tie's obligations, the Infraco Contract will terminate
automatically on 1 September 2011 on a "no fault” basis — in other words a separation. In
that situation, Infraco would be entitled to recover payment for work carried out to date. Any
claims already accrued (for example, claims for extensions of time associated with utilities)
would require to be met. If the project was to be delivered to York Place, another contractor
would require to be appointed to complete the outstanding work.

3.6 Settlement Agreement not entered into for reasons other than funding: if the
Settlement Agreement is not entered into on or before 1 July 2011 for reasons other than
the availability of funding, there would be two principal options:

(a) Continue with the Infraco Contract under existing terms, omitting York Place
to Newhaven: under this option, work would proceed with Infraco under the
existing Infraco Contract’. The potential exposure on the part of tie/lCEC would
include all the elements referred to above in relation to separation, as well as a
number of other components, such as the entitlements that Infraco would have in

2 This date could be extended by agreement between the parties
% Subject to some changes introduced by MOV4, considered in more detail in section 6 below
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terms of the work still to be completed, and potential loss of profit on work from

York Place to Newhave

(b) Seek to termi Contract on grounds of Infraco Default: the
entially include the matters referred to above, as
ight remain locked in to the Infraco Contract after a

CEC02085607_0012



6

JuEwEaIEy JUSWE[385 U3 J0 uoInaexs o2 dopd Soud paxy e sEwolag S0y Elie| Sy3 eyl pEpUSII) S| 3| R Jj
FACIA AQ PEDUSLWE SE JIELU0T 03E4JU) 0} 30usUaal AR E
uodEl 18Uy 40 /¢ oBed Lo 3213 UCIEPEP pUE OTO7 J20WI3S0] §T PRSP SINSS] [EN3IE1IU0T UjBuDs uo poday sioBusapw Bes 7

MIBPIP IS W IULY B2 S BP0 AUR 5230

SIAP IS S0 B SUED B0 AUR 5530 _

{

PR
03 JUFL AR LD BRSO O LORE [ U) 551850

_ AP 3T FAIUNG &2 s R In AU 5

_ =IAEP 15 = U £ swep ag due 553 _

uu_;iﬂu
76 03 U ARd UD RESIIGOW 03 UCHE [ U| SaNss)

[:EEL PR |
01 JUIUARC W0 GRS IO 0] MORE [34 U} 53185)

PIARSRL 39 03 W 2 0F LORR R U} AN

[

[

PRAJER 39 0 AU 0 UORR P | SINsE] _

_ paspsa ag oy s sl o Uone B U sanss)

ERAOSIL B
O3 JUBL AR UG HESI||G O 0 USEHE B U] SIN3S|

_ PRARS 30 03 S flaad 0 LDRR A L) S9N Es| _

N0 pA e
APESLIR HI0M 0] SEA0EE PUR SS0) PAYEN0 SSE
PUR FUIR4E WA O PRIV Q%4

[

308 paLIes
APRAIR I0A 40 35U EEE PUR S50] PABPOSER
DUE BG40 US SIS 6 PRRAUD SIBYL|

N0 PS LB APRGIE YD D) LORE|3D
i salusysy an oy pied 30 o pa pouDs oseygu |

N0 P@ LD APREIE J40M 03 UOQRjA
up SHEURYD 303 PIRD 30 0) PR RKUS 0IRYU)

I

09 pawes
Apeaug it 10y asuars pue sso| pagEposse

S SLIG J0 UO EEED @ P RIS 038

AND PR LIED SPRRIJE 300 03 UDER|FS
IR F 0 a0 Pied 39 o) PR RV IRy

FsUAdE PUR S50| PARDOSER
PR S 40 LD SRy S O 3 S 00U

AN P LIRD IO 0 UORE |30
w SR UEYD R 20y Pled 30 09 PR RAUS 0oy

[

—

(e feraeayond Ji papadzid eq few uaey) uanzbiy
A peuiLsR)Ep awoano Jo swns 2albe BUpE saiueg

TEETET 01 % U0aag s04 2380 WSS |EUeT) [EUGIIAS PALUE | |0 IUBILUPUSWE DU UDEI Y| W3 5|25 B3 pAOW hﬂ PauUE W)W SIUSWPUBURE 0] BB T

PURADIE Mo R | 03 Wl
passed aq ey "aBusysu) SEEES
404 prade 3g 63 330E RUSRIPEY

I

LT G5 40 JuaAed
Pue D30 o PEIEAGH ag 03 SvD
:

PRSI0 3G 03 SR PASHUOL ] _

T

ta_.is}uz
0} paaedwod 39 o3 Wi g

wing dwin| sy
] PRYIE R S 3 BURSEE-3 |1y

ST,
PASRUDLE 200 1wEie | Eujpn U |
AR A0, 00 1R oy
yaowa Junajd o a0y eaug 1ake |

T

SHIO M PASHUC UG SUIPNPUI 38
O J0 P LIET 3G I5) BIRA B0 S P RGLS 03840

I
g it Py RRLULLEY JA 3EP O3
AR PALED Y ISA (B 40g BB 36 @) P3 A ALD B384 |

S0/ PASHUO U BUIPRPL ‘336 53 300
P3LUIES 15 a0) SiEd 3 6 PAREUS D]

S0pA PASA A U B PRILE ED 21100
PALLEY A A PIEA 35 6 P3RAUS B304U|

.+«

DA PIERUON
WIng PRl Jupn a4 e e
03 o 18 G0y pred § G 0g wns duing

— sEnEsuelEnI AN ——

e

FEapnpu -
urejysod e -y paEn) sy aed pue aepd svapnpay anysed Eoerug
U] SR §30U0) OIE I IYSSIINSUN DY} PUB R 0} ST 138 HUD] YR YIRS B _ sempnpu) uopsod EpURLL _ _ s oo ey _ sy wag sod [PEueLy _
T . T _
JuNOasE cu uaRey 548 sEadde @ guaod 7 _
uFy R A Ul paanseR i pue Agitua) g (s ssacoad Yl (gHa Enseguoa PRI OO 3G IS S0 RUD T [aam g

#q papadasd 3 Jufnu yanpe] uoned ) Ag pau nuamap ag | Endsp jo suamng

AL U | PRRI0a] JOUURD JI0MW ‘U0 BRI LG
SANSIP DRI 3RS DIRGLI S0 SPUNOLE LD R 30

AR LEY 0 SOYS BHEY 30 NG ATepd LS RIL A B RUOD DR

PEIpng
oIy MUy Bugpng jo Agigepese
URL B0 SUOSER 10} T2 T 20§ 0
LU0 DL AR JOU PR ST L S

_ PRI U ARYMIN O3 F3R]E DA

AVURO TR M0 0F PR oD 35035 80|

Al PRRY Oy | A e U0 REL MR U0

o3 pEgE (w0 3q oy uIEap Wi
FW POA 03 PR ISWIOD 3] & U0 AA

_ FFIRND U0 R AIRGUCD DIRY|

A e
RO QRGN “EADIN @ IuEnsng

1.uua3m=mm£§
papeap STEE Jo o sop S douug _

|

PRI GoR g s o Sujpong
URL) B0 SUOEERE I0) TT' 2T 204 10
[T} Jou

wogjeuL) e Buipung
A PTEPASSE SUDSER D) T4 T 2045 16
w ¥

1

(LT
st djuanbasgos
PR T4 T A0 0 uo

DU P R DY UL RS

ade|d M40A 03 suondo

s106U5IN

dwexa ys|04

uoneBiy jo uonedwaiuoo uj paledaid — |euapyuod pue paba|inld

CEC02085607_0013



Privileged and confidential — prepared in contemplation of litigation
FOISA exempt

4 The Settlement Agreement

4.1 [The Settlement Agre
4.2 Separal A

McGrigors
ains under negotiation.]
in relation to public procurement issues.

10

CEC02085607_0014



Privileged and confidential — prepared in contemplation of litigation
FOISA exempt

McGrigors

5 Separation

The options available in the gvénttl Settlement Agreement is not entered into by the
easons why that agreement has not been entered
the situation where the reason why the Settlement

associated with funding. In that event, there will be

1) Work by Infraco will halt on termination;

2) Infraco will be entitled to be paid for work carried out to date, including Prioritised
Works;

3) Infraco will be entitled to be paid for tie Changes in relation to work carried out;

4) Infraco will be entitled to an extension of time in relation to delay for which tie

bears contractual responsibility;

5) Infraco will be entitled to recover the additional cost caused by delay, subject to

the issues which arise in relation to the treatment of preliminaries;
6) Issues in relation to mobilisation payments will require to be resolved;

7) Unpaid sums are to be paid to CAF (less certified deductions) in return for delivery
of Trams and Tram Related Equipment;

8) Any claims which tie has against Infraco will require to be taken into account (for
example, in relation to the defects at Princes Street);

9) Legal and internal costs in the event that the extent of Infraco's entitlement cannot
be agreed;
10) The cost of employing another contractor to complete the work to York Place (and

to put on hold the work from York Place to Newhaven);

11) Alternatively, the costs of putting the project on hold immediately following
termination, without any further substantive work being carried out_but taking into
nt legal and thir ligations.
11
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6
6.1 qutoms: mination, or separation, are to be found in MOV4,
ave not entered into an MOV5 on an unconditional
s in either case because tie and/or CEC do not have sufficient
ations under the Infraco Contract..."
6.2 factual situation is as envisaged by clause 3.3, then a number of consequences flow:

(a) The Infraco Contract automatically terminates on 1 September 2011. The
consequences of this are addressed below;

(b) Infraco continues to carry out the Prioritised Works until 1 September 2011 —
subject to tie having the option (before 2 July 2011) to confirm whether the Princes
Street remedial works should proceed or not during the July — September 2011
period;

(c) Infraco does not carry out any further work other than the Prioritised Works;

(d) The three outstanding payments totalling £13m to be made in terms of clauses 8.1
to 8.3 still require to be made*. The payments of £27m and £9m provided for in
clauses 6 and 7 have already been triggered.

Automatic termination

6.3 Clause 3.3.3 of MOV4 provides that the Infraco Contract will automatically terminate on 1

September 2011, and

"...the Parties shall have no rights or obligations in respect of the future performance of the

Infraco Works save as provided in Clause 94.6 of the Infraco Contract.”

6.4 The automatic nature of this termination ought to mean that the provisions of the Infraco

Contract that carry with them a risk of parties being "locked in" no longer have efficacy:
there ought not to be any debate in relation to whether the Infraco Contract has been
terminated, but only in relation to what the entitlements of the parties are once that
termination has occurred.

“ By 27 July 2011 and 24 August 2011 respectively, or in each when a Vesting Certificate has been produced by
Siemens in relation to Materials and Equipment if that is later.

12
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6.5 The difficulties associated with terminations under the Infraco Contract (as opposed to

automatic termination under MOV. ressed in section 20 of this report, and in the

McGrigors LLP Report on Issues Concerning Edinburgh Tram Project dated 14

December 2011.

6.6 Clause 9 f the/lnfrac ntract p

Clause 76 — required insurances;

(c) Clause 88 — termination or suspension for tie Default;
(d) Clause 90 — termination for Infraco Default;
(e) Clause 97 — Dispute Resolution Procedure.

6.7 Clause 3.3.3 of MOV4 provides that:

"The Parties shall enter into discussions with a view to arriving at mutually acceptable terms

to deal with the consequences of termination..."
6.8 Save as agreed by these discussions, clause 3.3 provides that:

"...such termination shall occur on a no fault basis and, no compensation shall be payable
by either Party whether under contract, delict (including negligence), breach of (or
compliance with) statutory duty, restitution or otherwise as a result of such termination of the

Infraco Contract."

6.9 Taking these provisions together, it would appear that what is intended is that both parties
will be entitled to recover entitlements which have accrued prior to the date of termination.
These entitlements are dealt with in more detail below, but in summary:

(a) In Infraco's case, this will include an entitlement to be paid in accordance with the
Infraco Contract for all work which has already been carried out (including the
Prioritised Works), together with an entitlement to make recovery for all claims
which have already arisen in respect of work already carried out (for example
delays associated with utilities).

13
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(b) In tie's case, this will include an entitlement in relation to defects in work already

carried out. To the exte ere has been an overpayment in terms of the

to be capable of being recovered.

6.10  entitlement o ies ought not to include for any payments under the Infraco

imation for tie Default) and clause 90 (termination for Infraco Default) which arise only
as a consequence of the default of one or other of the parties ought not to apply®, nor will
any common law entitlement to damages for wrongful termination arise.

6.11 By way of example, clause 88.8.5 provides for Infraco to recover loss of profit in the event
that the contract is terminated for tie Default®. There ought to be no entitiement on Infraco's

part to recover loss of profit in the event of automatic termination.

6.12 On the same analysis, tie will not be entitled to make recovery of matters such as the "extra
over" cost associated with engaging another contractor to complete the works which Infraco
is no longer to carry out’.

® Although see the comments below at section 12 in relation to the mobilisation payment

® Clause 88.8.5 is very difficult to interpret — it refers to loss of profit being "calculated with reference to
demobilisation costs". See paragraph 10.8 of McGrigors Report on Certain Issues Concerning Edinburgh Tram
Project dated 14 December 2010

7 This arises from clause 90.14 of the Infraco Contract, subject to the cap on liability in clause 77.7. See section 9
of McGrigors' report of 14 December 2010

14
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7 Separation - Infraco's entitlement to be for work carried out (excluding change)

7.1 The core of Infraco's entitlerpent to id for work carried out to date will consist of the

Construction Mileston@s _ en achieved by them pursuant to clause 67 and
' hich provide for payment of specified sums in the
ve been completed®.

7.2 has approached thislissue in two stages: the first is up to and including Certificate No. 42,

mediation. The second is Certificate No. 43, which takes into account the payments which
have fallen due for certification in terms of MOVA4,

7.3 There are two components to this entitlement:
(a) Construction Milestones which have been completed;
(b) Construction Milestones which are only partially complete.
7.4 As at Certificate No.42, tie had certified the following sums in respect of completed

Construction Milestones as having been completed:

BB £17,178,733
Siemens £3.420.545
£20,599,278
7.5 In addition, milestones have been certified in respect of maintenance, trams and SDS as
follows:
CAF £46,996,608

Maintenance £267,344

SDS £6.032.000

Sm sl

& There are no values attached to the Critical Milestones in Schedule part 5, and they are therefore not relevant
here

% As well as the exercise referred fo in this report, further assessments have been carried out based on bills of
guantities prepared by Cyril Sweett. These bills address all the work which has been carried out, and do not
distinguish between work which was part of the original Infraco work scope, and that work which constitutes
change. tie have valued the bills on the basis of the rates contained in schedule part 4, and Cyril Sweett have
valued them on the basis of market rates, and it is understood that these two exercises produce outcomes which
broadly correlate with each other (within a range of c. 5%). However, it is unlikely that this would be considered to
be the correct approach. Firstly, the Infraco Contract contains a milestone mechanism, and there is no proper
basis in the contract for abandoning that approach. Secondly, Schedule part 4 contains rates for valuing change.
It is not intended to apply to work which was part of Infraco's original work scope.
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£53,295,952

Accordingly, the total sum certifiedib relation to these milestones is £73,895,230.

7.8 For present purposes, the approach that has been adopted has been to take a mid point
between tie and Infraco's disputed figures'®, as referred to at section 2 above. The disputed
element is £1.822m. 50% of £1.822m is £0.911m. Accordingly, the revised total is
£74.816m.

7.9 Further sums have been certified since Certificate No.42, namely the following:

MOV4 Certificate 1 £27,000,000
MOV4 Certificate 2 £9,000,000
Certificate No. 43 £6,160,000

£42,160,000

7.10 There appears to be a difference between the sums applied for by Infraco in relation to the
foregoing figures, and the sums certified, of approximately £6.72m. Of this, it is understood
from tie that £5.156m will not be pursued by Infraco, as Infraco does not seek to recover any
sums beyond those provided for by MOV4 in relation to these certificates, its applications
being produced in such as way as to demonstrate that it is entitled to at least the sums
certified. On this basis, it would appear to be appropriate to use the certified sums in
analysing Infraco's entitlement.

7.1 Of the remaining amount of approximately £1.57m, it is understood that this relates to a
dispute in relation to the extent to which work has been completed by Infraco. On the
assumption that Infraco ought to have completed the relevant work by 1 September 2011

(when automatic termination would occur), Infraco's figure has been utilised in full.

712 If automatic termination occurs on 1 September 2011, the further sum of £13m will have
fallen due for certification and payment in terms of MOV4.

'% 1t should be noted that this does not relate to a dispute in relation to value (as referred to in section 2 above,
but in relation to progress. However, for consistency, the midway point has been adopted here as well.
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7.13 Beyond this, MOV4 also provides for Infra
entitlement arises from 31 March

to be paid in relation to Prioritised Works; this

September 2011'". This payment is calculated

by reference to Fixed Sum a e Prioritised Works Milestones. These Milestones

A the Mile

fespect of the relevant Milestone'. If it delays in carrying out the

d an element in relation to preliminaries.

7.14 nes in relation to physical work, it ought not to be

$, then the Certifier may make a reasonable assessment of the (Prioritised
Atharies which are properly due to Infraco'.

7.15 t is impossible to predict whether Infraco will proceed to complete this work as envisaged by

MOV4; however, for present purposes, it would be prudent to assume that it will do so, and
provide for the cost of making the relevant payments to Infraco.

7.16 tie assess the likely cost in this respect to be as follows:

Certificate 44: £2.010m — certified on 16-May-2013-but-net-yetpaid:15 June 2011, and due

idon 2 ne 2011;
Certificate Hg 3A: £334m — certifi 1 1'*_an
29 June 2011;

Gertificate-Hg-3A+£4-333m—scentifiod-on15-June20+1™;
Certificate 45 £1.965m — due to be certified 13 July 2011;
Certificate Hg 3B: £4.333m — due to be certified 10 August 2011;
Certificate 46: £2.395m — due to be certified 10 August 2011;
Certificate Hg 3C: £4.333m — due to be certified 7 September 2011;
Certificate 47: £2.415m — due to be certified 7 September 2011;

Certificate 48: £ 2.065m - due to be Certified 5th October, so a 50% allowance made to 1
September 2011 of £1.033m.

" Clause 3.3.1 of MOV4
2 Clause 9.2 of MOV4
:j Clause 9.8 of MOV4
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Total: £22.817m

ruction Milestones, tie's view is that the value of
t not completed, is £5,680,483 on the basis of
anagers and/or Quantity Surveyors. There is no

¥ Turning next to partially completed

ich Infraco might take in relation to the incomplete

7.18 Whilst work under the Infraco Contract remains ongoing, there is no provision for part
payment to be made towards incomplete Milestones. However, the termination provisions
contained in clauses 88 and 90 do appear to envisage that in the event that the Infraco
Contract is terminated, payment will be made to Infraco on a basis which acknowledges the

work which has actually been executed.

(a) Clause 88.8 addresses the consequences of a termination for tie Default, and
provides that:

"tie...shall pay the Infraco...the value of all work carried out prior to the date of

termination and in addition:

88.8.1 the amounts payable in respect of any preliminary items so far as the
work or service comprised therein has been carried out or performed
and a proper proportion of any such items have been partially carried
out or performed."

(b) Clause 90.12 addresses the consequences of a termination for Infraco Default,

and provides that:
"...the Parties shall agree...

90.12.1 the amount (if any) which has been reasonably earned and not yet
paid pursuant to this Agreement by the Infraco in respect of work

actually done by it under this Agreement."

7.19 For the reasons explained above, where automatic termination occurs in terms of MOV4, it
does so on a "no fault” basis: arguably this means that none of the provisions in relation to
tie and Infraco Default (clauses 88 and 90 respectively) will apply. However, it is evident that
both 88.8 and 90.12 envisage that, upon termination (irrespective of whether that
termination was triggered by tie or Infraco Default), an exercise will be carried out whereby
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the payment to which Infraco is entitled will.be proportionate to the work actually executed

by them. Accordingly, it would be proceed on the basis that Infraco will be entitled

to recover the value of partia Milestones.

7.20 nt of what this figure should be is not available, and

carried out in relation to tie's assessment. In the

ary in relation to work carried out

7.21 On the basis of the foregoing, the sums which ought prudently to be taken into account in
relation to work carried out by Infraco, which fall to be paid to them in terms of the Infraco
Contract and MOV4 are as follows:

Completed Milestones Certificate No. 42'° £74.,816,000
Sums certified MOV4 £36,000,000
Certificate No. 43 £7,727,000
Sums to be certified per MOV4 £13,000,000
Prioritised Works £22,817,000
Partially completed Construction Milestones® £5.680,483

£160,040,000

7.22 These sums exclude any elements in relation to change, extension of time, additional cost
caused by delay, preliminaries, mobilisation and so on, which are dealt with below.

': Infraco claim figure in relation to Construction Milestones, trams, SDS and maintenance
tie assessment
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8 Separation - change

8.1 There are a number of issuestdiv he parties which arise out of Infraco's claims in
. Infraco claimed to be entitled to cease work as a
umber of key contractual provisions, all of which
e work had all but ground to a halt. These include:

: of risk, in terms of time and money, in relation to the development of
and in particular the proper interpretation of Pricing Assumption No. 1.
This in turn leads to Infraco's contention that it is entitled to refuse to progress
work which is the subject matter of a dispute'? in relation to Pricing Assumption
No.1;

(b) The interaction of Clauses 65 (Compensation Events) and 80 (tie Changes) of the
Infraco Contract;

(c) Infraco's claim to be entitled to an extension of time and associated additional cost
caused by delay in relation to MUDFA Works.

8.2 Upon separation, Infraco will be entitled to make recovery for tie Changes which it has
carried out. To the extent Infraco has issued an INTC, the subject matter of which has not
yet been commenced, Infraco ought not to be entitled to any payment therefor, save
potentially in relation to the delaying consequences arising from the requirements set out in
clause 80 in respect of each INTC. In other words, where an INTC has not been carried out
prior to separation there may nevertheless be delay consequences pre separation which
arise through the clause 80 mechanism for dealing with INTCs. Extension of time and
Infraco's entitlement to additional cost caused by delay are addressed in section 9 below.

8.3 For the purposes of this report, INTCs have been categorised as follows:

(a) Agreed changes: where tie and Infraco have reached agreement, both in
principle and in relation to quantum, and the work has been carried out, then
Infraco will be entitled to recover the sum which has been agreed upon separation.
In some cases, this sum will already have been certified and paid. Once
agreement has been reached in the way described (whether through the regular
administration of the Infraco Contract, or through formal or informal mediation),
neither party ought to be entitled to have that tie Change opened up again.

' Or an unagreed Estimate
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8.4

8.5

(b)

(d)

INTCs determined through ad
decision in relation to a _tief€hange, that decision will be binding on the parties

dication: where an adjudicator has issued a

is finally determined by legal proceedings or by
ies'®. Accordingly, the outcome of the adjudications
ater stage. In practical terms, however, it is prudent
adjudicators as a starting point for assessing the risk
' subject matter of those disputes.

INTCs agreed in principle, but where there is a dispute in quantum: in certain
cases, tie accepts that a tie Change has occurred, but the difference between the
parties lies in how that difference has been evaluated.

INTCs where there is a dispute in principle, as well as in quantum: in these
cases, tie will dispute that a tie Change has occurred. A number of these INTCs
relate to the issue of design development in terms of Pricing Assumption No.1:
where Infraco has refused to execute the purported change until that issue has
been resolved, then the work in question will not have been commenced, and
there ought not to be any recovery on Infraco's part, save in relation to the
potential relaying consequences referred to at paragraph 8.2 above. Separately,
tie has produced a secondary figure which is its assessment of the proper value of
the work in question, should it be determined or agreed that a tie Change has, in

fact, occurred.

tie has been asked to produce figures in relation to each of these categories, and each of

these is addressed in turn below.

Agreed INTCs

These have been divided by tie into two categories:

(a)

(b)

The first category is where there is no dispute between tie and Infraco in relation to
principle, quantum or progress. The INTC has been agreed in full, work carried out
in full, certified and paid. tie's figure in relation to this category is £5,295,235. On
the basis that this represents those INTCs which have been agreed in full, certified

and paid, there ought not to be any controversy in relation to this figure.

The second category is those INTCs where the INTC has been agreed, but there
is a dispute in relation to the extent to which the work in question has been
completed. To the extent that there is agreement, certification has been made, and

'® Clause 51 of Schedule Part 9 of the Infraco Contract
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sums paid over — however, in the_interim, there is a dispute about an element of

progress. If work were to_confinue, the subject matter of the INTC would eventually

be completed, andfin"that event, tie and Infraco ought to be in agreement in

relation to the eventualpayment to be certified and paid. tie has assessed this as

£5,079,449
£4127.237
Difference £952,121

For the reasons explained above, in the absence of any independent verification of
tie's figures, the prudent approach would be to use Infraco's figures for the
purposes of this analysis. As referred to at section 2 above, a mid point between

tie and Infraco's figures has been utilised'®.

INTCs determined through adjudication

8.6 tie's figures report in relation to this category are as follows:
Sums applied for by Infraco £3,087,330
Certified by tie £2.839.494
Difference £247.836
8.7 It is understood from tie that there is a difference between the parties in relation to the extent

to which work has been completed pursuant to the adjudication decisions, and that accounts
for the figure of c. £250k.

8.8 For present purposes, the prudent starting point is to take the values unlocked by the
adjudicator's decisions into the financial assessment based on Infraco's approach. As
referred to at section 2 above, a midway point has then been taken between tie and
Infraco's figures.

INTCs where there is a dispute on quantum

8.9 tie has carried out an assessment of INTCs where there is no dispute in relation to the
principle that a tie Change has occurred, but there is a dispute in relation to the valuation of
that tie Change.

8.10 tie's assessment of work carried out in this category is as follows:

'9—=I1 should be noted that this does not relate to a dispute in relation to value (as referred to at section 2 above,
but in relation to progress. However, for consistency, the midway point has been adopted here as well.
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Infraco value £3,119,629

tie value

Difference

8.11 tie's figures available; in the event of a dispute in
tual and expert quantity surveying evidence would be
orrect value. For present purposes, as referred to at section 2
between tie and Infraco's figures has been utilised.
8.12 Y addition, there is an issue between the parties in relation to the uplift payable to Infraco in

relation to SDS: the percentage uplift to be applied is not in dispute. What is in dispute is the
underlying value of the SDS account to which that percentage ought to be applied. There is
no information available that would enable an assessment to be made in relation to how this
account should be treated; accordingly, a mid point between tie and Infraco's figures has

been adopted as referred to at section 2 above.
INTCs where there is a dispute in principle

8.13 There are a number of INTCs in relation to which tie dispute (in full or in part) that a tie
Change has occurred. In those cases, there is also a dispute on quantum, in the event that

tie is unsuccessful in its primary argument.

8.14 tie has been requested to approach its categorisation of these INTCs by reference to the
underlying basis for the dispute. There are three principal categories in this respect:

(a) Design development/misalignment;
(b) Issues in relation to clause 22, and the interaction of clauses 65 and 80;
(c) Miscellaneous changes.

Each of these is dealt with in turn below.
Design development/Pricing Assumption No.1 and misalignment

8.15 Infraco claims to be entitled to recover the cost and time consequences associated with
changes in the design between BDDI and IFC as Notified Departures. That claim is based
on a literal interpretation of the wording in Pricing Assumption No.1, and in particular that tie
bears the risk of all changes of "design principle, shape and form and outline specification".
These words on the face of it appear to narrow substantially the scope or content of what
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would otherwise form part of normal desi evelopment, for which Infraco would bear the

risk.

8.16 There are two categorie

8.17 Beyond these categories, there are difficulties with an interpretation that leads to the
conclusion that Infraco bears the risk of all design development other than substantial or

material changes.

8.18 The legal issues involved in this dispute are set out in Appendix 3 of this report; despite a
number of adjudications between the parties in relation to specific INTCs and structures, no
determinations have been issued which bind the parties in relation to the proper
interpretation to be given to the relevant provisions of the Infraco Contract.

8.19 For the reasons explained in the discussion at Appendix 3 of this report, the issue is a
difficult one: Infraco's argument is the more straightforward, since it proceeds on a literal
interpretation of the words which are used in the Infraco Contract. tie is undoubtedly

confronted with the more difficult argument.

8.20 Even if it is the case that tie's legal interpretation is upheld, this then requires the exercise of
expert engineering judgement on the facts of each INTC. That exercise has not been
undertaken in relation to each of the INTCs; however, at the highest level, even on tie's
interpretation, there are likely to be some INTCs in this category for which tie bears the risk.

8.21 tie has carried out an assessment of the value of each of the relevant INTCs in relation to
work which has already been carried out, as follows:

Pricing Assumption No.1

Infraco value: £2,421,905
tie value: £60.865
Difference £2.361,040

Misalignment

Infraco value: £848,424

24

CEC02085607_0028



Privileged and confidential — prepared in contemplation of litigation
FOISA exempt

McGrigors

tie value:

Difference

8.22 ssed a e against an INTC even where it considers that there

8.23 an alternative figure in each case which evaluates the INTC in

assumption that Infraco is correct in principle to assert that there has been a

tie' Change, but tie takes issue with the quantum of Infraco's figure. This would reduce the
value of Infraco's claim to £1,259,249 in relation to Pricing Assumption No.1, and £410,322
in relation to misalignment.

8.24 On the basis of the comments above in relation to the relative prospects of success of the
competing arguments, it can be seen that it would be prudent to proceed, for present
purposes, on the basis that Infraco will be entitled to make recovery in relation to these
INTCs. There is no independent verification of Infraco's alternative assessment on
quantum, and accordingly, as referred to at section 2 above, a mid way point has been
taken between tie and Infraco's figures.

Clause 22/65

8.25 Infraco has chosen to present a number of claims which, it says, constitute Change as
properly defined under the Contract. In order to do so, Infraco has submitted an INTC in
relation to a specific set of facts which, it suggests, is a departure form the original scope of
Works and as such entitles it to an amendment to the CWP.

8.26 Assuming that Infraco's interpretation of an issue apparently affecting the works is correct,
then that matter may well constitute a tie Change, and Infraco is entitled to submit an
Estimate requiring more time and money in relation to the issue. It is then incumbent upon
tie to asses-assess that Estimate and, until such time as agreement is reached (unless tie
serves a Notice under clause 80.15 requiring the "changed" works to be carried out), Infraco
may cease work.

8.27 This has proved an effective tactic for Infraco, by which it has placed undue pressure upon
tie to settle claims; however, tie has sought to question whether Infraco's approach is
correct in contract. It is considered that that there are grounds to suggest that Infraco's
approach is flawed, and that the issues being complained of properly constitute
Compensation Events and, as such, require Infraco to comply with a number of onerous
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contractual provisions not least of which the numerous conditions precedent to any

entitlement.

8.28 ting to ground conditions (which are governed by

with the time limits set out in Clause 65 of the

8.29
interpretation; first it obviates the need to comply with the conditions precedent which may
well be fatal to its claim. Second; the resultant disagreement allows Infraco to suspend the
works.

8.30 It is considered that there are strong grounds to believe that the issues being complained of
should be more properly considered to be Compensation Events rather than Changes as
they constitute the same (unchanged) scope being undertaken in differing circumstances, as
opposed to different work being undertaken in normal circumstances.

8.31 In short, having obtained Senior Counsel's Opinion on the matter it is considered that the
correct interpretation of clause 80 is that it relates to what are more traditionally thought of
as variations (changes of scope), whereas clause 22.5 and clause 60 relate to what would
normally be considered to be delaying events under a more traditional construction contract
(that is the same scope undertaken in changed circumstances).

8.32 tie has assessed the value of these INTCs as no more than £229k, whereas Infraco believes
the value to be in the region of £640k. tie, on the basis that its arguments as to principle fall
away, but the issue of quantum remained to be assessed or challenged, has stated that the
likely value of the changes would be £435k.

8.33 There are three "gates” which Infraco has to get through:

(a) Firstly, Infraco has to either succeed with its contention that it can claim under

clause 80 or alternatively that it is still open for Infraco to bring a claim under

clause 65;
(b) Secondly, Infraco would have to establish its entitlement under clause 80; and
(c) Thirdly, Infraco would have to establish the quantum which it contends for.

2 At Schedule part 4, clause 3.4.1
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8.34 For the reasons explained above, the prudent approach would be to take a comparison

between tie's figures in relation to assuming that the point of principle is lost) and

Infraco's figures, and adopt t between these two figures in the analysis as

8.35 e eategories identified above, there are further INTCs which have been grouped

the necessity to undertake works in a certain way, or design solutions to problems
encountered at site). There are, for example, arguments as to which party takes the risk for

contamination or ground conditions at various locations.

8.36 It is understood from tie that the two largest INTCs which fall into this category are as
follows:
(a) A dispute in relation to the Principal Contractor's Licence of approximately

£1.089m. BB has sought reimbursement of the costs of procuring and maintaining
a licence for working in or adjacent to Network Rail property. tie does not consider
this to be a change. In any event, tie considers that BB ought to be able to operate

under a licence already held by Siemens.
(b) A dispute in relation to Pricing Assumption 12 of approximately £1.421m.

8.37 The report produced by tie has indicated a range of potential liabilities arising from the
various INTCs (which total nearly 200 in number). Infraco has valued those apparent
changes in the sum of £3.471m whereas, on a point of principle, tie believes the value of the
changes to be no more than £499k.

8.38 tie's valuation is assessed on the basis that the principle relied upon to defeat Infraco's claim
is sound and therefore the remaining value (£499k) simply reflects those elements of the
various Estimates which are agreed (with the bulk of the figure falling away as a result of the
principle.

8.39 In order to take a prudent account of the possible risk in relation to these items, tie has been
asked to provide an assessment of the likely value of these INTCs on the assumption that
the point of principle in each case is lost, and the subject matter falls to be treated as a tie
Change. On this basis, tie has assessed the likely exposure at £2.305m.
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8.40 For the reasons explained above, the prudent approach would be to take a comparison

between tie's figures in relation to assuming that the point of principle is lost) and
Infraco's figures, and adopt t between these two figures in the analysis as
referred to at seﬂ
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9 Separation - extension of time

9.1 There is no controversy th Works have been delayed; as at the original

scheduled Completioi ary 2011, the overall project was substantially in
' lays have been rehearsed between the parties at

9.2 ‘date, Infraco he ught the following extensions of time through the formal mechanism

EOT 1 (INTC 1);

(b) MUDFA rev 8 (INTC 429);
(c) MUDFA 2 rev-8-(INTC 536);
(d) A claim in respect of the Depot and associated works.
9.3 In addition, further claims exist and have either been intimated as part of the INTC process,

or are matters for which tie has a reasonable contemplation that a claim will be made in due

course. Claims under these heads can be considered as:

(a) Claims arising in relation to the operation of the change and Estimate mechanism

in clause 80 of the Infraco Contract;

(b) Various "sweeper" claims for which outline details have been provided in
correspondence;
(c) A potential claim touching on the "standstill" period following the Mar Hall

mediation in which the parties have been negotiating the MOV4 and the
Settlement Agreement, during which all works other than the Prioritised Works
have been placed on hold.

9.4 With regard to the first claim — EOT 1 (or INTC 1) - this related to a misalignment between
the SDS design programme and the construction programme which occurred during the
contract tender and execution stage-and-the-.__The parties—having—+eselved-_were able to
resolve their differences threugh-mediation-agreed-to-gnd agree an extension of 7.6 weeks

to the contract programme.

9.5 The second claim (MUDFA rev 8/INTC 429) was far more contentious and involved the

parties referring the consequent dispute to adjudication. The result of the referral was that
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Infraco's claim, as to Section A, was set at an extension of 154 days but the remaining three

Sections remained unamendedz'

9.6

9.7

meant that tie has only been able to undertake narrow (although detailed) interrogation.
That exercise indicates that the grounds relied upon by Infraco may be misconceived but it
is accepted that a substantial extension (on other grounds) may well be due.

9.8 The second claim in this category was submitted immediately prior to the Mar Hall

mediation, and seeks an extension of time in connection with the Depot.

9.9 Over and above the first two categories of claim there are the three remaining claims as set
out above. In broad terms, these claims can be considered to be sweep-up claims
extending to the present hiatus in construction work (as a result of MOV 4) and general
claims relating to INTCs and any other, at present unknown, heads of claim. It is almost
impossible to gainsay the likely nature of these claims and even harder to predict any

financial outcome.

9.10 Pulling together the threads of the foregoing, it can be concluded that it would be prudent to
assume that Infraco are likely to be entitled to an extension of time that would cover at least
the period to the point at which separation occurs. Infraco has submitted substantial claims
in relation to delays caused by utilities, and beyond that are likely to advance further claims

in relation to delays associated with the operation of the change mechanism in clause 80.

9.1 Whilst there are arguments available to tie in relation to issues of causation, conditions
precedent, and so on, it is more likely than not that such an extension would be granted.

9.12 The critical issue is then whether Infraco would be entitled to make any financial recovery in
relation to additional costs sustained by them which have been caused by the delay.

9.13 A key principle in this context is that Infraco ought not to be entitled to make any double
recovery in relation to costs incurred by it as a result of any prolongation to the Infraco

& Although Infraco attempted to obtain a further 28 days extension to Section B arguing a logic link between
sections, the Adjudicator refused to amend his decision
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Works — both in terms of the provisions of clause 121 of the Infraco Contract, and in terms of

general legal principles.

9.14 In particular:

be any @verlap between Infraco's entitlement to be paid for
s of Schedule part 5, and any entitement to additional cost

his issue is addressed in more detail below;

There ought not to be any overlap between Infraco's entitlement to be paid for
preliminaries in relation to Prioritised Works pursuant to MOV4,

9.15 The following section 10 of this report addresses the treatment of preliminaries in the Infraco
Contract and MOV4. Section 11 addresses the questions of how the contractual principles in
relation to both preliminaries and additional cost caused by delay interact in order to arrive
at the appropriate financial position to be reached for the purposes of this report.
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10 Separation - preliminaries

10.1 One of the issues which has g iejand Infraco is the question of whether preliminaries
is, or whether Infraco are required to demonstrate

se the payment of preliminaries.

10.2 [ Until April 2010, paymient was certified by tie to Infraco on a time related basis, with a sum

75% of the overall total for preliminaries. tie then stopped making any further certification or
payment of preliminaries, in the absence of information that would demonstrate the actual
costs that had been incurred by Infraco.

10.3 Infraco commenced an adjudication in November 2010, seeking a decision, in principle, in

relation to the way in which preliminaries ought to be treated under the Infraco Contract.

10.4 The central issue in this adjudication, before Lord Dervaird, was whether preliminaries are to
be treated as a Construction Milestone within the meaning of the Infraco Contract.

10.5 Clause 66.2 of the Infraco Contract states:

"Any application for payment of sums due in respect of Construction Milestones, Critical
Milestones and Tram Milestones and any payment to be made in respect of Construction
Mitestones, Critical Milestones and Tram Milestones shall be made in accordance with the
procedure set out in Clause 67 (Payment in Respect of Applications for Milestone

Payments)."

10.6 If preliminaries fall to be treated as Construction Milestone, then payment in relation to the
preliminaries would only fall to be made if Infraco made application for them in the same
way as any Construction Milestones: prior to the adjudication, Infraco had not applied for
preliminaries, which (until April 2010) had been paid to them irrespective of the absence of
any application.

10.7 "Milestone" is defined in the Infraco Contract as "a Construction Milestone, a Critical
Milestone, a Mobilisation Milestone, a Tram Milestone and/or a Tram Maintenance
Mobilisation Milestone."

10.8 "Construction Milestone" is in turn defined as "any milestone...which has been identified and
defined as a construction milestone in of [sic] Schedule Part 5 (Milestone Payment)."
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Schedule part 5 does not specifically define_any particular items as construction milestones,

but is headed "Milestone Payment Sal

10.9 Lord Dervaird held that re not a Construction or Critical Milestone but "are
ime b it is the case, preliminaries do not have to be applied

inelause 66.2 referred to above.

10.10 jJuestion of how prelims are to be treated in terms of the payment

€ Infraco Contract. Clause 67.4 provides that:

"Each Application for Milestone Payment and/or an application for payment for any other
fees, costs and/or expenses in respect of Permitted Variations or other costs or expenses
which have been expressly approved by tie and/or fo which the Infraco is entitled in
accordance with this Agreement shall:

67.4.1 set out the Milestones and Critical Milestones progressed in that Reporting
period and the Milestone Payment due in respect of the same;

67.4.2 set out any other agreed adjustments pursuant to a Permitted Variation; and

67.4.3 any other sums due to or from the Infraco under and/or arising out of this

Agreement in accordance with its terms,

(together with reasonable supporting documentation establishing the basis of such sums
being claimed)." [emphasis added]

10.11 If the preliminaries are not to be treated as a Construction Milestone (and they are clearly
not a Permitted Variation), then it appears that the only place where provision is made for
them to be paid is as part of the "other costs and expenses" referred to in clause 67.4.

10.12 It is for this reason that Lord Dervaird concluded that Infraco must provide "reasonable
supporting documentation establishing the basis of such sums being claimed' before its
entittement to payment arises.

10.13 It is not easy to reconcile these two aspects of the Infraco Contract. Lord Dervaird was
asked by Infraco to clarify this point after the adjudication; he responded in an e-mail which
does not form part of the binding elements of his decision. That non-binding e-mail states:
"As | have determined that Preliminaries are a time based cost, it appears to me that the
documents required to establish the basis of sums...will be those necessary to establish the
particular period or periods for which the sums are claimed, together with those which
determine the rate or rates payable in relation to the period or periods. Those rates will it
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ence to the appropriate part or parts of Schedule

appears to me generally be found by refer
] 11so have to be given to the items referred to as
headed Method Related Charges (some of which
are described as fixed, . others [ime Related), but no issue was raised before me in

5...1t is possible that consideration

10.14 d the decision as meaning that it has to do no more than produce

interpreted the decision to mean that Infraco will be entitled to recover only preliminaries

linked to progress, and which have therefore actually been expended.

10.15  On balance, it is considered that a court would be more likely to follow the straightforward
approach taken by Lord Dervaird—whish—__ This would entitle Infraco to recover the
preliminaries, subject to the provision of vouching which addresses the passage of time,

thereby yielding the sums set out in Schedule part 5.

10.16  However, in the event that this interpretation is upheld, it would mean that Infraco would
continue to be entitled to recover preliminaries, which would recompense it for its costs of

being on site.

10.17  Schedule part 5 provides for preliminaries to be paid in this way until 16 July 2011.
However, MOV4 provides that Infraco will be entitled to recover preliminaries in relation to
the Prioritised Works for the period between 31 March 2011 and 1 September 2011 in the

event of automatic termination.

10.18 In terms of clause 9.6 of MOV4, Preliminaries are "a time based payment and shall be
certified for payment once the relevant time period has elapsed without the need for further
valuation or substantiation". However, in the event that Infraco do not progress the
Prioritised Works in accordance with the Prioritised Works Programme as a result of matters
which are not tie's responsibility, the Certifier is to make a reasonable assessment of the
preliminaries properly due to Infraco.

10.19 Infraco ought not to be entitled to recover both Schedule 5 preliminaries and MOV4
Prioritised Works preliminaries for the same period of time: the Prioritised Works
preliminaries cover the period between 31 March and 1 September 2011 when no work
other than the Prioritised Works are being carried out™.

2 Clause 3.2 of MOV4
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10.20  This can be seen from the diagram on pa 6 of this report, where the overlapping periods

can be seen shown in blue and red

10.21 ntitled to make a second, double, recovery for this

caused by delay (the green line shown on the

10.22 .
Changes for which it would be entitled to an extension of time, that increase is already
recompensed by reference to the rates paid for change. Schedule part 4 contains a rate of
7.4% to be added to the value of change in relation to Infraco's preliminariesza. Furthermore,
the parties agreed a variation to the Infraco Contract on 3 June 2009, in terms of which an
amendment was made to Appendix G in Schedule part 4 which provided that:

"Further, 17.5% to be added to the Actual Cost to cover any other Preliminaries (in addition
to the Consortium Preliminaries) with regard to any tie Change associated with Civil
Engineering Works, provided that this calculation shall in no case apply to Systems and
Trackworks or claims for other Preliminaries in relation to prolongations costs arising from

extensions of time or delay'".

10.23  Accordingly, to the extent that the Infraco resources originally contemplated have been
delayed on site up to 1 September 2011, this ought to be paid for as a function of
preliminaries (Schedule part 5 and Prioritised Works). To the extent that those resources
have had to be increased during that same period, this ought to be paid for as a function of
the agreed rates for change.

10.24  Once Infraco has passed the point where preliminaries are no longer being paid through
Schedule part 5 or through MOV4, then Infraco's entitlement to make recovery of its actual
additional cost caused by delay will be activated (subject to it establishing an underlying
entittement for such recovery). That will only apply after 1 September 2011, and will
therefore only be relevant if the Infraco Contract survives beyond that point (either because
the Settlement Agreement is entered into, or because it has not been entered into for

reasons not associated with funding).

10.256  The following section 11 deals with the financial consequences of the foregoing analysis.

% Clause 1.3 of Appendix G to Schedule part 4
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11 Financial consequences of analysis in relation to additional cost caused by delay and
preliminaries

11.1 For the reasons explained infthe foreg section, it is considered that Infraco ought not to

ries and additional cost caused by delay in relation to

expenditure, in which case, Infraco will also be entitled to make a recovery for its additional
cost caused by delay.

11.3 The following section addresses what the entitlement of Infraco might be under each of
these alternatives, and then sets out some conclusion in relation to the approach which

ought to be taken for present purposes.
Additional cost

11.4 As referred to at section 9 above, the parties agreed an extension of 7.6 weeks in relation to
EOT 1. The additional cost flowing from this extension of time was agreed at £3.542m, but
this sum has not yet been paid because tie do not consider it to have fallen due — the parties
still being within the period covered by Schedule part 5 preliminaries. Furthermore, only
£2.8m of the total has yet been claimed by Infraco

11.5 In relation to second tranche of extension of time (MUDFA rev 8 / INTC 429), the additional
cost connected with the extension of 154 days awarded by Robert Howie at adjudication has

been partly agreed. tie has agreed payments of £210,715 and €785,797%

respectively with
Siemens and CAF. These sums have not yet been paid because tie does not consider that
they have yet fallen due (as referred to in the previous paragraph). BB has claimed the sum

of £565,455, but this figure is disputed by tie.

11.6 Infraco seek payment of £39.306m (BB and Siemens) and €4.971m (CAF) in relation to the
extension of time sought in INTC 536 (which also relates to Utilities). For consistency, these
sums have been converted to a total sterling amount of £43.670m. This figure is disputed by

tie.

11.7 The final claim which has actually been submitted is that produced by Infraco immediately
prior to the mediation in relation to the Depot. This seeks payment of the sum of £20.08m.

2 In order to produce a consistent value, this report will amalgamate the costs sought by Bilfinger Berger and
Siemens (in sterling) with costs sought by CAF (in Euros) into sterling utilising, an exchange rate of £1.00 =
€1.139
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11.8

11.10

11.11

11.12

The total of Infraco's claims as submitted, or agreed_(agagregating 11.4 to 11.7), to date is
approximately £68.7m. It remains opendafinfraco to revisit the claims which they have

eed. For example, in the context of litigation, they
hich they have adopted. Furthermore, the figure of

the basis of an extension of time that would not take Infraco all the way to 31 March 2011
(see comments above in relation to MOV4 and the provision for Prioritised Works
preliminaries from 31 March 2011 onwards).

tie has also carried out a further exercise, in terms of which tie has assessed what Infraco's
entitlement to additional cost caused by delay might be, if the period in question was taken
all the way to 31 March 2011. tie's assessment of this figure is £46.974m

For the reasons explained in section 9 above, it is considered more likely than not than
Infraco would be awarded an extension of time up to at least separation. The prudent
approach would therefore be to use the higher figure of £46.974m as a starting point for the

appropriate evaluation of additional cost caused by delay.
It is understood from tie that the basis of its approach has been the following:

(a) In relation to BB, the starting point for the assessment has been to apply the
process set out in Appendix G of Schedule part 4 (Process for agreement of value
of tie Changes). Clause 1.3 ends as follows:

"If appropriate to the particular tie Change, any other Preliminaries elements,
valued in accordance with the Spreadsheet 2 set out in Appendix F."

tie has interpreted the use of the phrase "if appropriate” to mean that only those
figures in relation to which work was actually being carried out and costs therefore
being incurred, should be taken into account. There would appear to be some

force in this interpretation.

(b) In relation to Siemens, tie's approach has been to use the weekly figure agreed
with Siemens in connection with EQT1, and pro rate that to cover the entire period
to 31 March 2011.
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(c) It should be noted that no figure is included in relation to CAF. That figure is taken

account of in section 13 which_ad@resses additional consequences of separation,

and includes paymentse'C/

11.13 praach takenby tie arriving at its totals appear to be sound (subject

i relation to all areas, not just those being worked on (in other words, a differing
interpretation of the meaning of "if appropriate” within the context of Appendix G to Schedule
part 4). Furthermore, there may be a dispute in fact in relation to the areas in which Infraco

were actually working.

11.13.2 The second reason is in connection with tie's approach to Siemens: the weekly figure
agreed in connection with EOT1 was a sum negotiated close to the outset of the project. It
may well be the case that Siemens seeks to revisit this number, and it is unlikely that it
would be held to be bound to that figure in relation to periods of delay beyond those covered
by EOT1%,

11.14  Cyril Sweett has been asked by tie to prepare a report which seeks to assess the potential
exposure to additional cost caused by delay, based on an exercise conducted by Acutus.
That exercise sought to set out some parameters in relation to an entitlement to extension of
time, based on information available to Acutus at the time. It was not based on a detailed
forensic analysis of all time related issues that might impact the project to 1 September
2011. Cyril Sweett concluded that the potential range of additional cost would be in the
region of between £16.709m and £62.943m.

11.15  On the assumption referred to above, namely that additional cost caused by delay ought to
be considered by reference to an end date of 31 March 2011, tie's view is that the
appropriate figure to take from Cyril Sweett's analysis would be the upper figure of

£62.943m. Of this total, iHs-understeod-from-tie-that-Cyril Sweett's report states that circa

£7m is referable to a period after 31 March 2011, and therefore the adjusted figure would be
£55.943m.

11.16  Drawing together the foregoing:

tie's assessment £46.974m

% tie considers that this weekly figure for Siemens is a high one, and that Siemens would be unlikely to seek a
figure as high as this. However, it remains the case that the weekly figure is subject to increase, and this risk is
factored into the conclusions reached at paragraph 11.17
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Cyril Sweet's assessment £55.943m

Infraco's figure

11.17

reliminaries

11.18 It appears to be agreed between tie and Infraco that if preliminaries were to be paid on the
basis of the effluxion of time to 31 March 2011, that amount that would fall due to Infraco
would be £47.276m. Beyond this, there appears to be a dispute in relation to whether a
further Incentivisation Milestone of £1.2m falls to be paid. The basis of this dispute is not
clear, and for present purposes, it should be assumed that the total figure would be
£48.476m. The sum of £35.367 has been certified against this figure, leaving a difference of
£13.109m still to be paid by tie to Infraco.

11.19  In relation to MOV4, if Infraco proceed with the Prioritised Works to 1 September 2011, its
entitlement to preliminaries flowing therefrom, will be £5.929m. It is recognised that Infraco
might not progress with the Prioritised Works on the agreed basis; in that event, its
entitlement to recover preliminaries in respect of the Prioritised Works ought to be reduced.
However, for present purposes, the prudent approach is to assume that Infraco will be
entitled to the full amount.

11.20  Accordingly, the total of Infraco's entitement on a time based approach to preliminaries

would be as follows:

Schedule part 5 £47.276m
Incentivisation Milestone £1.200m
Prioritised Works Preliminaries £5.929m

£54.406m

11.21 If preliminaries fall to be evaluated on a basis commensurate with work done for the period
to 31 March 2011, then tie's assessment is that Infraco would be entitled to recover the

following:
Fixed preliminaries: £10,186,000
Time related preliminaries £11.990.000
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£22,176,000

11.22  If preliminaries are to be approache way, then Infraco would be entitled to make

recovery of its additional cos elay, subject to the usual evidential requirements
as referred to above referred to above, the approach which has been adopted is that a

present purposes. The overall total on this basis

e basis of the foregoing, it can be seen that a comparison between a time based
pproach to preliminaries and additional cost caused by delay, and an "earned value" one
can be summarised as follows:

Time based: £54.405m
Additional cost: £82.176m

11.24  For the reasons explained above, these two totals ought to be treated as mutually exclusive
alternatives. On balance, it is considered that the better approach, supported by the decision
of Lord Dervaird, is the time based one. However, for the purposes of the current exercise, it

would be prudent to assume that the potential exposure lies in a range between the two

figures.
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12 Separation - mobilisation payment

121 Infraco may be entitled for work carried out is in

A further element of the payment to -:ﬁ';:f:-;-'-.

12.2
indicated that the mobilisation payment was in fact an advance payment to BB and
Siemens, paid 50/50, to assist them with cashflow. It is understood that value was taken out
of the other elements of the Contract Price and paid to Infraco at the outset of the project in

the form of the mobilisation payments.

12.3 On this basis, if the Infraco Works are completed, the advance payment would eventually
balance itself out as the Milestones (whose value had been reduced to take account of the
mobilisation payments) catch up with the payments which had been made up front.
However, if the Infraco Works are not completed, and Infraco's involvement is halted part
way through the project, the balancing out of the advance payment will not have been

completed in its entirety.

124 tie's position is that it was the common understanding of the parties prior to contract
formation that an element of the advance or mobilisation payment ought to be returned in
the event that the Infraco Works are not completed by Infraco.

12.5 There is some force to the proposition that the parties cannot have intended that the
mobilisation payment should operate as a windfall to Infraco in the event the Infraco

Contract was brought to a premature end.

12.6 That is supported by the provisions of clauses 88.8 and 90.12 of the Infraco Contract, which
suggest that in the event of termination, the payment to which Infraco is entitled will bear
some relation or proportionality to work done, or value earned.

12.7 However, if the correct approach to preliminaries and additional cost caused by delay is to
adopt the time based approach referred to at section 11 above, then it would be consistent
to treat the mobilisation payment as having been triggered by the effluxion of time: once
having been triggered in this way, then there would be no mechanism in terms of which the
mobilisation payment could be clawed back.
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12.8 Even if it is the case that some element of the mobilisation payment falls to be repaid on

early termination, the question which th ses is how the extent of any repayment of the

mobilisation payment is to b d. tie's approach has been to aggregate the

lly completed) with an assessment of the value tie

12.9 ossible\tg arrive at a number of ways of calculating the potential repayment (for

le, through a recalculation of the Construction Milestones to divide the £45.2m
obilisation advance between them proportionate to value), but a court is only likely to
adopt any one of these approaches if it is satisfied that this was, objectively speaking, what
the parties must have intended.

12.10  Inthe absence of a cogent explanation of the way in which the calculation of any repayment
ought to be calculated, the prudent approach for present purposes would be to assume that
Infraco will be entitled to retain the full extent of the mobilisation payment. If such a
formulation can be determined by tie, then the issue ought to be revisited in order to assess
whether it would be reasonable to conclude that tie will be entitled to make some recovery
therefor.

43

CEC02085607_0047



Privileged and confidential — prepared in contemplation of litigation M
FOISA exempt

McGrigors
13 Separation - additional consequences
CAF
13.1 In the event of automati ination under MOV4, tie will acquire the Trams, the Tram
Related Equip! Equipment, in return for payment of a sum calculated to
imbur :
13.2 3.3'6'of MOV4 provides that this payment will be calculated by reference to:

All the milestones payments in the Tram Supply Agreement, not merely those
milestones which have been triggered by the passage of time;

(b) Less a deduction to reflect the difference in value between what CAF has
delivered, and what it would have delivered had the Infraco Contract not been
terminated.

13.3 This figure is assessed by tie to be £10,330,000. This figure has been included in tie's total
cost of another contractor completing the ETN as far as York Place (see section 14 below).

13.4 In addition, certain sums fall to be paid to CAF in relation to delays sustained by them.
These figures have been agreed between tie and CAF as follows:
Claims in relation to MUDFA delays €786,000
Further claims in relation to delay to depot €5,100,000
Additional claims €466.000%°
€6,352,000

13.5 As referred to at section 9 and footnote 24 above, the sums which have been expressed in
Euros have been taken forward into the spreadsheet analysis in sterling, using an exchange
rate of £1.00 = €1.139. On this basis, €6,352,000 is equivalent to £5,576,821.

% This figure was agreed during the Mar Hall mediation. It is understood that subsequently parties have agreed
to value this figure on the basis of a schedule of rates, but that the eventual total should not exceed €466k. That
figure has therefore been utilised for present purposes.
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14 Separation - claims by tie against Infraco

14.1 The intervention of the Mar Hallgmi fon and the subsequent execution of MOV 4
ber jof claims which tie was intending to bring against
Infraco (and vice Howex as part of the culture change, these claims were

j i ¢ would be incorporated into the lump sum price to be

s that the Settlement Agreement was entered into.

14.2 wever, on'the basis'that the Settlement Agreement is not entered into and the party's

nevitable that tie will look to its own claims as a means of abatement.

14.3 It is likely that a number of claims already exist and that, upon termination or through
separation, more claims come to light. However, the following claims have been identified

which need to be taken into account when assessing separation costs. Those claims are:

(a) Princes Street defects

(b) Consequential losses/third party claims in relation to Princes Street;

(c) Over payments in relation to the Princes Street Supplemental Agreement
(d) Other defective works

(e) Lost value engineering opportunities

14.4 Each of these potential areas of claim is considered in turn at Appendix 4 of this report.

14.5 In overview, however, save for the claim relating to the Princes Street defects, these various
heads of claim effectively either cancel out or negate other heads (and thereby attract a nil
value) or else are mentioned here in order to ensure the principles behind the claims are

recognised, as opposed to a value being adopted.

14.6 With regard to the claim relating to the defective Works at Princes Street, tie has assessed
this claim to be in a broad range of £0.5m to £8m, depending on the extent of remedial work
to be carried out. However, it is evident that tie would seek to maximise their recovery in this
respect. For the purposes of the current analysis, a figure of £4m has been utilised on the
basis of discussions with the Certifier.
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15 Separation - costs of employing another contractor

15.1 In order to provide a like for lik arison with the Settlement Agreement, tie has
ial cost associated with engaging another contractor

far as York Place. The risk allocation of this new

15.2 WEVE iehag ¢ ed an exercise whereby it has concluded that the potential costs of

15.3/°" tie has also obtained an assessment from Cyril Sweet of this cost, based on market rates,
which concludes that the cost of proceeding with another contractor would be £177.937m a
margin of difference of around 5%. Accordingly, it would appear to be prudent to utilise the

tie figure.

15.4 In addition, if there are any costs associated with putting the project on hold between York
Place and Newhaven (for example, making good any work commenced on this section),
they will also require to be taken into account. This will include the costs of compliance with
the Edinburgh Tram (Line One) Act 2006 and Edinburgh Tram (Line Two) Act 2006 ("the
Tram Acts"), and potential issues associated with land acquisition.

165 These issues are considered in detail at Appendix 6, but in summary tie's obligations (as the
statutory undertaker) under the Tram Acts in relation to reinstating the works to their original
position depend very much on the intention behind any proposed hiatus of the works.

15.6 The relevant legislation requires tie to remove all rails and make good the road surfaces to
the satisfaction of the local authorities. In addition, tie is required to remove structures and
make safe the whole area of the works. This is a requirement of the legislation in

circumstances where tie "...no longer requires..." the tram facilities built to date.

15.7 This would seem to apply where the decision is taken either to permanently abandon the
works or to place them in long term storage (awaiting, say, subsequent funding at another
date). If, on the other hand, the hiatus is of shorter term, such as to place the remaining
works with another contractor, as there would be no sense of abandonment, then temporary

measures (such as placing tarmac over the existing rails) may well be acceptable.

15.8 It may also be the case, in conditions of longer term abandonment, that tie may wish to
demolish more substantial structures to avoid any third party liability.

156.9 tie-_with CEC. has carried out an exercise to assessment the potential costs of putting on
hold the section from York Place to Newhaven: it concludes that this figure would be in the
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region of £4,543,000 [tie to reassess this figure to ascertain whether any further elements
ought to be allowed for]. In the absence

y independent verification of this figure, it has

been taken forward to the anal

pRA

ent purposes.
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16 Separation - completion of design

16.1 A further head of cost in the ev omatic termination in terms of MOV4 is that of

completing the design. It wa agedin the HoTs agreement that:

Design from Airport to Newhaven (Phase 1A) to

16.2 S understopd from tie some progress has been made towards completing the design,

16.3 In the event of automatic termination, Infraco's obligations in relation to the design would
cease. If the project were to be completed by another contractor, the design would require to
be completed, with the associated cost implications.

16.4 The cost associated with completing the design will depend on its status. However, tie has
estimated (on a conservative basis) that the potential cost of completing it could be in the
region of £5 - £10 million.

48

CEC02085607_0052



Privileged and confidential — prepared in contemplation of litigation M
FOISA exempt .
McGrigors

17 Separation - costs of putting the project on hold

1743 In the event that automatic termi urs, it may be that instead of proceeding with

another contractor, the proj hold for the time being. This approach does not

produce a true lik rli n with the consequences of entering into the

deliver a network as far as York Place.

17.2

17.3 tie has assessed the potential cost associated with putting the whole of the project on hold
as £11,935,000 [tie to revisit to ascertain whether any further elements ought to be allowed

for].

17.4 These costs are an alternative to engaging a new contractor. They are cumulative with the
other costs referred to in the foregoing sections (work carried out to date, claims,
counterclaims, payments to CAF, costs of formal dispute resolution proceedings if no
agreement can be reached).
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18 Separation - achieving resolution on payments to be made

18.1 As referred to above, clause 3.3.44efivisages that the parties will seek to agree "mutually

ith the consequences of automatic termination

18.2 f agree nof be achieved through discussion, the parties will then require to look to

18.3 The dispute resolution provisions contained in Schedule Part 9 of the Infraco Contract will
survive the automatic termination. This means that any disputes ought to be resolved in
accordance with the mechanism set out in that Schedule: broadly, that mechanism consists

of internal Infraco/tie discussions, mediation, adjudication and litigation.

18.4 As can be seen from the discussion above in relation to the many heads of claim which
remain outstanding, there a number of issues which divide the parties, and where there has
been little evidence of consensus. Taking those issues through the DRP process is likely to
be lengthy and expensive; unless the parties agree to be bound by the decisions of
adjudicators, it is likely that the disputes would end up before the Court of Session.

18.5 An alternative approach might be for the parties to adopt a speedier means of resolution:
this might be by way of mediation, or by way of a binding expert determination to sweep up
all outstanding issues.

18.6 In the event that matters cannot be resolved in this way, legal and expert costs will be
incurred in the event that the disputes are litigated through the courts. A figure of £3m has
been utilised in relation to these costs; that figure does not represent a definitive estimate of
the potential costs, but has been adopted in order to provide a comparison between this and
the other options available to tie/CEC.

18.7 Beyond these legal and expert costs, there would also be internal costs for tie/CEC
associated with the dispute resolution proceedings.
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19 No Settlement Agreement — continuing with the Infraco Contract

Provisions of MOV4

19.1 into before 1 July 2011 for any reason other than
3 above, then the Infraco Contract will remain in

mence on 2 July 2011, with the Prioritised Works

19.2 Contract going forward will be subject to two principal amendments introduced

Infraco is required to self certify that the civils, systems and trackwork Design is in
accordance with the Employer's Requirements. tie will have no right or obligation
to review that Design, and Infraco will be released from its obligations under

clause 10 of the Infraco Contract (subject to issues in relation to ROGS);

(b) The Planned Sectional Completion Date for Section A is revised to 16 December
2011, and the delineation of Section A is ehanged-to-include-an-area-to-the-east-of
the-Depet-Access-Bridgereduced.

19.3 The exposure of tie/CEC will then include all the elements referred to above in connection

with separation®®, plus a number of other factors:

1) The costs associated with tie Change in relation to work which has not yet been
carried out (see section 8 above);

2) The costs associated with Infraco completing the work to York Place under the
Infraco Contract, with the existing risk profile, including any claims which arise in

relation to that work;

3) Assuming that the project is only to continue to York Place, Infraco may be entitled
to recover the profit that it would have earned in relation to the omitted section
from York Place to Newhaven.

Each of these is dealt with in turn below.

Change in relation to work not yet carried out

Agreed INTCs

27 Subject to certain changes introduced by MOV4 dealt with in more detail below
%% save that the payment to CAF in return for delivery of trams will not be triggered
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19.4

19.5

19.6

As referred to in section 8 above, there are currently a number of INTCs where there is

agreement between tie and Infraco in relatigh to both the principle and quantum of an INTC,

but there is a dispute in relationffo’the extent to which the work in question has been
: e Infraco Contract, it is assumed that Infraco will

amount will become due to Infraco.

assumed that if work proceeds under the Infraco Contract, that work will eventually be
completed by Infraco, and the sums determined at adjudication will therefore fall to be paid

in their entirety.

INTCs where there is a dispute on quantum

Infraco value £12,212,041
tie value £10.724.485
Difference £1,937,556

There is no independent analysis of tie's figures available; in the event of a dispute in
relation to this issue, it is likely that factual and expert quantity surveying evidence would be
required to determine the correct value. In those circumstances, as explained at section 2
above, a mid point has been taken between the tie and Infraco figures.

INTCs where there is a dispute in principle

Design development/Pricing Assumption No.1

Infraco value: £18,354,838
tie value: £3.006.734
Difference £15,348,104

Misalignment

Infraco value: £5,913,620

tie value: £308,403

Difference £5,605,287
52

CEC02085607_0056



Privileged and confidential — prepared in contemplation of litigation M
FOISA exempt '
McGrigors

19.7 tie has also produced an alternative figure in each case which evaluates the INTC in

question on the assumption that Infraco is«e@frect in principle to assert that there has been a

tie Change, but tie takes issue_ with the guantum of Infraco's figure. This would reduce the

in relation to Pricing Assumption No.1, and

19.8 n relation to the relative prospects of success of the

be seen that it would be prudent to proceed, for present

There is no independent verification of Infraco's alternative assessment on
quantum, and accordingly, the prudent approach would be to take a comparison between
tie's figures and Infraco's figures, and adopt the mid point between these two figures in the
analysis, as referred to at section 2 above.

Clause 22/65

19.9 The issues of principle in relation to this dispute are set out at section 8 above. tie assesses
that the value of the work yet to be done which falls within this category is £292k. This is
higher than the figure of £93k advanced by Infraco (because Infraco seek to categorise
potential changes in terms of clause 80, rather than clause 65).

19.10  For the sake of prudence, tie's higher figure ought to be used in the analysis being carried
out for present purposes.

Miscellaneous INTCs

19.11 tie has produced figures in relation to the respective values in relation to this category of
INTCs as follows:

Infraco value: £8,633,000
tie value — if tie correct in principle: £24,000
tie value — if Infraco correct in principle: £3,734,000

19.12  For the reasons explained in section 8 above, it would be prudent to proceed, for present
purposes, on the basis that Infraco will be entitled to make recovery in relation to these
INTCs. There is no independent verification of Infraco's alternative assessment on
quantum, and accordingly, the prudent approach would be to take a comparison between
tie's figures and Infraco's figures, and adopt the mid point between these two figures in the
analysis, as referred to at section 2 above.
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19.13

19.14

19.15

19.15.1

19.156.2

Cost of completing outstanding work to York Place

BB preliminaries

BB changes as yet unidentified

BB risk issues

BB - value engineering not realised
Siemens —work to be carried out

Siemens — preliminaries

Onstreet — Haymarket to York Place
Work to be carried out (incl. preliminaries)
Other

sDS

CAF

Maintenance/spares

Overall total

£m
47.264
10.450
8.000

4.060

22.500

2.003
10.330

5.071

£182.706m

The figures referred to above include the following:

ciated with completing the work to York Place on

It is understood from tie that the ¢
the basis of the Infraco Cont s amended by MOV4) are projected to be £182,706,712.

£8m in relation to change: it is understood from tie that this relates to changes which have

not yet been identified; in other words, there is no double counting between this figure and

those referred to above in connection with INTCs in relation to work yet to be carried out. By

its very nature, the figure for as yet unidentified changes can be no more than an allowance:

it is not possible to predict with any degree of certainty what this figure might be.

£4m in relation to risk issues: this is understood to consist of £2.5m in relation to ground

risk, with the remainder being a general allowance of 5% in relation to miscellaneous risk.
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19.15.3 £9m in relation to value engineering: it is understood that the figure of £47.264m for work to

be carried out includes a significant els of value engineering savings. tie's approach

has been to assume that Inf: not realise this value engineering, and it ought

19.15.4 ingfelation to elimi s: if the/project continues under the Infraco Contract, that

wn culpable delay). The allowances for preliminaries seek to recognise this continued
presence on site.

19.16  The figures referred to above should be treated as allowances, rather than definitive

predictions of what Infraco's entitiement might be in the event that the project continues.
Omission of work from York Place to Newhaven

19.17  In order to provide a proper comparison with the Settlement Agreement, consideration has
been given to the omission of certain work from the scope of the Infraco Contract,
specifically from York Place to Newhaven®.

19.18  The detailed analysis in relation to this issue is contained within Appendix 5 of this report. In
summary, however, tie is entitled to instruct a tie Change which omitted elements of the
Infraco Works. This extent to which this entitlement may be exercised is a question of
degree: there are arguments which would support the proposition that it would extend to
omitting the section from York Place to Newhaven.

19.19  In this event, it is likely that Infraco would be entitled to recover the profit that it would have
made on the work omitted, whether through the operation of the valuation mechanism in the

Infraco Contract, or as damages for breach of contract.

19.20 If the instruction to omit the work from York Place is a lawful one within the meaning of the
Infraco Contract, in common with any other tie Change, it will require to be valued in

accordance with the provisions of the Infraco Contract.

19.21 If it is held that the instruction to omit constitutes a breach of contract, then Infraco would be
entitled to recover damages calculated to put it in the position that it would have been in had

# sSubject to the comments made in this report in relation to powers of omission, it ought to be possible for
instructions to be issued to omit any specific section of work — York Place to Newhaven has been used in order to
provide parity with the Settlement Agreement
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the breach not occurred: in other words, damages to restore to it the profit that it would have
made had the work not been omitted.

19.22  On the basis of the forego
element of profit o at been omitted, as well as the direct costs of

is likely that Infraco would be entitled to recover any

19.23 ial loss of profit and overheads that might be sustained by

Legal and other costs

19.24  As referred to above, at the end of section 18, legal and expert costs will be incurred in the
event that the disputes are litigated through the courts.

19.25  The figure for these costs is likely to be higher if the work proceeds under the Infraco
Contract, than if separation occurs. A figure of £4m has been utilised in relation to these
costs; as before, that figure does not represent a definitive estimate of the potential costs,
but has been adopted in order to provide a comparison between this and the other options
available to tie/CEC.

19.26  Beyond these legal and expert costs, there would also be internal costs for tie/CEC
associated with the dispute resolution proceedings.
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20 No Settlement Agreement — termination

20.1 gtion 3 ve, if the Settlement Agreement is not entered
_assoClated with funding, the Infraco Contract remains in

thellnfraco Works recommencing on 2 July 2011.
20.2 F Inth ation, itmight be open to tie to seek to terminate the Infraco Contract on grounds

port for tie Limited on Certain Issues Concerning the Edinburgh Tram Project produced
oGrigors LLP on 14 December 2010.

20.3 In summarySu, for tie to be entitled to terminate on the grounds of Infraco Default:
(a) tie must establish that an Infraco Default has occurred;
(b) That Infraco Default must be the subject matter of a Remediable Termination

Notice which has been validly and competently formulated;

(c) tie's determination of whether a submitted rectification plan is acceptable must
have been exercised in accordance with the Infraco Contract.

Failure to meet any one of these tests will mean that a purported termination will constitute a
wrongful repudiation of the Infraco Contract.

20.4 Establishing that an Infraco Default has occurred requires detailed forensic analysis; the
issue will be subject to intense scrutiny in the context of any ensuing dispute, which is
ultimately likely to be ventilated before the courts. The key default is Infraco Default (a),
which involves proving not only a breach of the Infraco Contract, but also that the breach
has materially and adversely affected the carrying out and/or completion of the Infraco
Works.

20.5 The exercise referred to in the foregoing paragraph includes the compilation, review and
analysis of all relevant written material as well as witness evidence. Expert input is also
required in relation to technical and planning issues. That exercise was commenced by tie in
late 2010, but was suspended following the discussions at Mar Hall.

20.6 Remediable Termination Notices were issued by tie in 2010 (prior to the exercise referred to
above having been undertaken). It would be unsafe to rely on those notices:

(a) Without the benefit of the outcomes of the forensic exercise referred to above; and

% See Executive Summary at section 1 of that report, and the decision tree at page 47 of that report (also
reproduced at Appendix 7 to this report).
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(b) Because there is a material risk associated with the formulation of the Remediable

20.7

20.8 The Infraco Contract does not expressly provide for any time limit for the service of a
termination notice following the rejection of a rectification plan. However, the elapse of time
might affect tie's entitlement to rely on a Remediable Termination Notice, for example
through the doctrine of personal bar, or in terms of whether the decision to terminate could

be said to have been exercised fairly and reasonably in all the circumstances.

20.9 If tie terminates the Infraco Contract, it is entitled to enter upon the Infraco Works and expel
Infraco. That is likely to provoke a legal challenge, the ultimate outcome of which may be
measured in years. During that intervening period, it is unlikely that work could continue on
the project — either by Infraco or by another contractor — other than with the co-operation of

Infraco.

20.10  Iftie is ultimately successful in the legal proceedings referred to in the foregoing paragraph,

then:

(a) The Infraco Contract will have been brought to an end;

(b) Infraco will have no further liability, unless tie proceeds to complete the tram
project with another contractor on the basis of the same scope of works that was
let to Infraco. In these circumstances, tie would be enttled to recover the
additional, or "extra over", cost of completing the project, subject to the cap on
liability.

(c) In these circumstances, Infraco's entitlement to make recovery would be similar to
those of separation, as dealt with at section 5 above.

(d) It is likely that there would be an element of irrecoverable legal and internal costs

associated with the period of litigation.

% See Appendix 2 to the McGrigors report of 14 December 2010
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20.11 If tie is ultimately unsuccessful in the legal proceedings referred to above, then the potential

exposure for tie is significantly greater._Th@ option of electing whether or not the Infraco

Contract should be treated as ¢ g will lie with Infraco. Infraco can choose to treat the

"wrongful" termination.a nd terminate itself, but it is not obliged to do so.

20.12 "termination as a tie Default and terminates, then

yment for work actually carried out, but will also be

imobilisation costs". The meaning of this provision is uncertain, but there is a risk that tie's
exposure to Infraco would not be restricted to lost profit on the costs of demobilisation.

20.13  If Infraco elects to treat the Infraco Contract as continuing at the conclusion of the legal
proceedings, then the parties would be locked into that contract. Infraco would be entitled to
insist on being allowed to complete the Infraco Contract. Infraco would be entitled to be paid
for work already carried out. The underlying disputes between the parties would remain to
be resolved (for example, in relation to Pricing Assumption No.1). Work would not have
proceeded during the intervening period; the issue of any consents or approvals which had
expired during that period would require to be addressed by tie.

20.14  In addition, the intervening period of delay, and its associated cost, would be tie's
responsibility. It is impossible to assess with any degree of certainty what tie/CEC's
exposure in this respect might be: it will turn to a significant extent on the length of time that
any proceedings take to resolve. It will also depend on the way in which Infraco's site
establishment is treated during the intervening period: it may be that agreement can be
reached in relation to the extent to which Infraco demobilise. If such an agreement cannot
be reached, the exposure to Infraco would potentially be higher.

20.15  An alternative approach would be to seek a ruling (through the DRP and/or the courts) that
certain key breaches constitute Infraco Default, and if successful, use this as a basis for a
Remediable Termination Notice. It is likely that tie would be entitled to require Infraco to
continue with the Infraco Works in the interim, although careful consideration would require
to be given to the framing of the referral in this respect. The same degree of forensic

analysis would be required as referred to above.

20.16 A summary of the possible outcomes of the termination approach is set out in the decision
tree at Appendix 7 of this report (and was also at Appendix 4 of the McGrigors report of 14
December 2010).

20.17  As referred to above, at the end of sections 18 and 19, legal and expert costs will be
incurred in the event that the disputes are litigated through the courts.
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20.18  The figure for these costs is likely to be higher if the disputes to be litigated include the

question of termination. A figure of £7 s been utilised in relation to these costs; as

before, that figure does not re efinitive estimate of the potential costs, but has

been adopted in order. rison between this and the other options available

ssful in any argument in relation to termination,

Beyond these legal and expert costs, there would also be internal costs for tie/CEC
associated with the dispute resolution proceedings.
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21 Conclusions

21.1 Reference is made to the sp t Appendix 1 of this report which pull together the

various building blo ied _in this report in relation to each of the options under

consideratioh.

21.2 s explained | is report, the figures set out there do not represent a definitive

sfor the purposes of comparing the various options.

21.3 The spreadsheets show the range between Infraco's position (so far as that position is
known — see comments at section 2 in relation to this issue) and tie's position, together with
an indication of the values referred to in this report as the prudent values to be taken for the
purposes of carrying out a comparison of the consequences of adopting the various options
that have been identified.

McGrigors LLP
21-24 June 2011
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APPENDICES

preadsheets
mobilisation
g Assumption No.1
pendix 4 - claims by tie
Appendix 5 - loss of profit
Appendix 6 - putting project on hold
Appendix 7 - decision tree on termination taken from report of 14.12.10

Appendix 8 - glossary of terms
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