
Whereas:-

MEMORANDUM OF UNDERSTANDING 

among 

THE CITY OF EDINBURGH 
COUNCIL, the local authority for the 
City of Edinburgh in tcnns of the Local 
Government etc. (Scotland) Act I 994, 
having its principal office at Council 
Headquarters, Waverley Court, East 
Market Street, Edinburgh, EH8 8BG, 
or its statutory successors ("the 
Council") 

and 

TIE LIMITED, a company 
incorporated under the Compan~es 
Acts (registered number SC230949) 
and having its Registered Office at 
City Chambers, High Street. 
Edinburgh, EHl l Y J ("tie") 

and 

TRANSPORT EDINBURGH 
LIMfI'ED, a company incorporated 
under the Companies Acts (registered 
number SC269639) and having its 
Registered Office at 55 Annandale 
Street, Edinburgh EH7 4AZ (''TEL") 

(together ''the Pa11ies1
') 

I. The Council entered into separate operating agreements with both tie and TEL in 

May 2008 in relation to the design, construction, commissioning and operation of 

the Edinburgh Tram Network in terms of the Edinburgh Tram (Line One) Act 

2006 end the Edinburgh Tram (Line Two) Act 2006; end 

2. The Parties now wish to enter into this agreement to fu11her regulate tJ1e 

relationship between the Parties, specifically with regard to ownership structW'es 

and modified governance arrangements. 
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NOW THEREFORE THE PARTIES HAVE AGREED AND DO HEREBY 

AGREE AS FOLLOWS: 

l. l This Agreement should be read in conjunction with the TEL and tic Operating 
Agreements and defined tenns should be construed accordingly. 

1.2 The existing agreement between TEL and the Council is terminated with 
immediate effect and a revised Operating Agreement will take its place. 

1.3 The Parties acknowledge that the TEL Operating Agreement now includes 
obligations with regard to the delivery of the Goger lntennodal Station project. 
Therefore, with reference to the definition of .. Funding Agreement" in the tie 
Operating Agreement dated May 2008, the Parties agree that such definition 
shall be deemed to include the terms of the Goger Funding Agreement to 
facilitate the delivery of the proposed Gogar Intennodal Station project. The 
Parties further agree to work together to ensure that TEL (through tie) manage 
and deliver the Gogar lntermodal Station project. The Parties acknowledge 
that further arrangements will need to be formally agreed between TEL and 
the Council in due course as the Gogar lntennodal Station project progresses 
beyond the design stage. 

1.4 With reference to clause 2.20 of the tie Operating Agreement dated May 2008, 
it is acknowledged by the Parties that. although day-to-day management of th~ 
tram project will remain with tie, an strategic and other material decisions will 
be made by1'E and direction will be given to tie on such matters througn the 
Tram Project Board, In this regard the companies shall comply with the 
governance diagram at Schedule I and the governance diagram in the tie 
Operating Agreement dated May 2008 shall be redundant. 

1.5 With reference to clause 2.24 of the tie Operating Agreement dated May 2008, 
it is acknowledged by the Parties that the settlement of any and all claims and 
payments win now be within the control of TEL and the Tram Project Board 
as per the terms of the revised Operating Agreement between TEL and the 
Councjl, including the temtS of authority delegated by the Council to TEL set 
out therein. 

1.6 With reforence to clause 2.25 of the tie Operating Agreement dated May 2008, 
it is acknowledged by the Parties that the existing clause shall be redundant 
and the following provisions shall apply. tic shall no longer require to operate 
a Remuneration Committee of the tie Boord and all relevant tie remuneration 
matters will be monitored lllld controlled by the Remuneration Committee of 
the TEL Board in accordance with the terms of the TEL Operating Agreement. 

1.7 The remuneration packages of the Chainnan and Chief Executive of tie 
respectively will be determined in accordance with the tenns set out in t))e 
TEL Operating Agreement. 

1.8 With reference to clause 2.26 of the tie Operating Agreement dated May 2008, 
tie will not be required to submit an annual business plan. TEL agrees to 
include this within its business plan. 

1.9 In order to avoid duplication, the Parties agree that, with regard to the 
obligations incumbent upon tie in terms of the tie Operating Agreements, 
where TEL have already performed an obligation on tie's behalf: tie need not 
perform such obligation again. Similarly, an obligation incumbent upon TEL 
shall be deemed to be fulfilled if~ subsidiary ofTEL meets thut obligation. 
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1.10 The Parties agree that tie has no delegated authority to approve changes to the 
contractual arrangements, scope, progranune, cost or any other substantive 
aspect of the Project ex.cept to the extent that TEL or the Tram Project Board 
expressly provides· such delegated authority to· the tie Chief Executive, the 
designated Tram Project Director or other approved tie director or officer. 

1.11 The Parties agree that the ·rram Monitoring Officer will not formally be a 
member of the Tram Project Board or a director of TEL ~d Clause 3.5 of the 
tie Operating Agreement dated May 2008 will be construed accordingly. 
However, the Council will use all reasonable endeavours to procure that the 
Tram Monitoring Officer will, ex. officio, attend aU meetings of the TEL 
Board and the Tram Project Board. 

1.12 The terms of the tie Operating Agreement entered into in 2005 will continue to 
operate in full insofar as not superseded by the tenllS of tire tie Operating 
Agreement entered into in May 2008 or by the temis of this Agreement. 

1.13 The tie Board will retain all statutory responsibilities relevant to tie under the 
Companies Acts and other relevant 5egislation and regulatory requirements, 

I. 14 It is acknowledged by the Council and TEL that the obligations placed on tie 
under the tie Operating Agreements entered into in May 2005 and May 2008 
are to be interpreted as being limited by the restrictions placed on tie under 
this Agreement. 

1. 15 The Parties nclcnowlcdge that they will fully comply with. and will assist each 
other in complying with. the terms of the Freedom of Infonnation (Scot1and) 
Act 2002 ("FOISA"). Tnsofur as cornpliant with FOISA, the Parties agree to 
keep confidential all appropriate matters relating to the business and 
operations of tie and TEL. 
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1.16 This Agreement is governed by the Laws of Scotland and the Parties submit to 
the exclusive jurisdiction of the Scottish Courts. 

IN WITNESS WHEREOF this Agreement consisting of this and the preceding three 

pages and the attached Schedule are executed as follows: 

Subscribed for and on behalfofThe City of Edinburgh Council at 
day of 2009 

Witness ......... . : ..... . .......................... . . 

Full Name ...................... . ................. . . 

Address ........................................... . . 

Subscribed for and on behalf of tie Limited at 
2009 

Director .............................. , ........... . . . 

Director/Secretary ................................. . 

Subscribed for and on behalfofTEL Limited at 
2009 

Director ............................................ . 

Director/Secretary .. .... .. ...................... . .. . 
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Proper Officer 

on 

on 

on 

day of 

day of 
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Schedule 1 

Governance Diagram 

5 

VVED00000603_0005 



~ 
~ 

Governance Structure 
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Whereas:-

AGREEMENT 

between 

THE CITY OF EDINBURGH 
COUNCIL, the local authority for the 
City of&linburg}] in terms of the Local 
Government etc. (Scotland) Act 1994, 
having its principal office at Council 
Headquarters, Waverley Court, East 
Market Street, Edinburgh. EH8 BBG, 
or its statutory successors (''the 
Council") 

and 

TRANSPORT EDINBURGH 
LIMITED, a company incorporated 
under the Companies Acts (registered 
number SC269639) and having its 
Registered Office al 55 Annandale 
Street, Edinburgh EH7 4AZ ("TEL") 

(together "the Parties") 

1. The Council set up TEL in June 2004 to assist the Council with implementing its 

local transport strategy; 

2. Powers were conferred upon the Cowicil in relation to the design, construction, 

commissioning and operation of the Edinburgh Tram Network in terms of the 

Edinburgh Tram (Line One) Act 2006 and the Edinburgh Tram (Line Two) Act 

2006; 

J . The Council is the designated planning and roads authority for the City of 

Edinburgh; 

4. The tenns of the tre.m Final Business Case, setting out i,uer alia the anticipated 

operational and financial parameters of an integrated train and bus system in 

Edinburgh, were approved in principle by the Council on 20 December 2007 via 

powers delegated to various Council officials; 

5. The Council and TEL previously entered into an operating agreement in May 

2008; 
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6. The Panies now wish to enter into this Agreement to replace the agreement noted 

in preamble 5 above to more particularly regulate the relationship between the 

Parties specifically with regard to the delivery of the Tram System and the 

planning of en integrated tram and bus system in Edinburgh ond to define the 

services TEL will provide to the Council; w,d 

7. The Panics acknowledge that this Agreement may require to be adapted in future 

to accommodate the evolving role of TEL and in particular in advance of 

operational cQmmencement of the Tram System end the proposed transfer of 

Lothian Buses shureholc.ling to TEL. 

NOW THEREFORE THE PARTIES HAVE AGREED AND DO HEREBY 

AGREE AS FOLLOWS: 

Definitions 

1.1 In this Agreement tht: following terms and expressions shall have the following 
meanings: 

"Agreement" 

"Baseline Cost" 

"Baseline Date" 

2 

means this agreement (includmg the 

schedul~ to it}. as jt may bt: amended 

from time to time; 

means the estimated capital cost 

(including risk allowance) of the 

Project, as determined by the 

Council's Chief Executive and 

intimated to TEL from time to time m 

accordance with the terms of this 

Agreement; 

means the estimated revenue 

commencement date for the Project, 

as determined by the Council's Chief 

Executive and intimated to TEL from 

time to ttme in accordance with the: 

terms of1h1s Agreement; 
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"Final Business Case" 

"Funding Agreement" 

"Gogar Funding Agreement" 

means the business case relating to 

the Project which was approved by 

the Council on 20 December 2007, ac; 

it may be amended from time·to time 

in agreement with the Council; 

means the Council-accepted grant 

offer letter from Transport Scotland 

to the Council (dated 17 January 2008 

and accepted 24 January 2008) 

relating to the Project, as it may be 

amended from time to time; 

means the Council-accepted grant 

offer letter from Transport Scotland 

to the Council (dated 26 May 2009 

and accepted 28 May 2009) relating 

to the Cogar lntennodal Station 

project, as it may be amended from 

time to time: 

''Gog11r lntermodal Station project" means the delivery of certain limited 

"lnfraco Contract" 

"Leg1slat1on" 

3 

defined works in relation to a rail and 

tram il)terchange at Gogar as further 

detailed in the Goger Funding 

Agreement; 

means the contract dated May 2008 

asno!lg tic and Bilfinger Berger UK 

Limited, Siemens pie and 

Construcciones y Au~iliur de 

Ferrocaniles S.A. ( contracting on a 

joint and several liability bnsis) ("the 

lnfraco"), as If may be amended from 

time to time; 

means all rules, regulations, by-lnws, 

directives, statutes and other binding 
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provisions in force from time to time; 

"Lothian Buses pie'' or "Lothian means the company incorporated 

Buses" under the Companies Acts and havmg 

its registered office at 55 Annandale 

Street, Edinburgh EH7 4AZ 

(Registered Number SC096849); 

"Phase IA" mcll1ls phase l A ns more particularly 

described in the Final Business Case; 

''Phase 18" menns phase I B as more particularly 

described in the Final Business Case; 

"Project" means the de It very of the Tram 

System and the planning of an 

integrotcd tram and bus system in 

Ed in burgh ( incorporal ing Phase IA 

and Phase 1B and any approved 

extension of the Tram Sy~tem), 

including the delivery of the Gognr 

Jntermodal Station project; 

"Services" means all the services to be provided 

by TEL as specified in this 

Agreement, including, without 

limitation, those specified in 

Schedule I; 

"tie Limited" or "tie' ' means the company incorporated 

under the Companies Acts and having 

its registered office at City Chambers, 

High Street, Edinburgh (Registered 

Number SC230949); 

''tic Operating Agreement" means the operating agreement 

between tie and the Council dated 

May 2008; 

"Tram Acts" means Edinburgh Tram (Line One) 

Acl 2006 and the Edinburgh Tram 
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(Line Two) Act 2006; 

"Tram Monitoring Officer" means the CoW1cil officer nominated 

by the Council to monitor TEL in 

relation to the Project; 

"Tram Project Board" or '7PB" means the committee of the board of 

TEL established to oversee delivery 

of the Project; and 

'"Tram System" means the tram system comprising 

Phase I A and/or Phase IB, as the 

context requires, as set O\Jl in the 

Final Business Cose and as approved 

by the Cowtcil in terms of scope. 

1.2. Headings are included in this Agreement for ease of reference only and shnll 

not affect the interpretation or construction of it. 

· 1.3. In this Agreement, references to clnus~s are, unless otherwise provided, 

reference.CJ to clauses within the main body of this Agreement and references to 

schedules are references to the appropriate schedules to it. 

1.4. In this Agreement, the masculine includes the feminine and the neuter and the 

singular includes the plural and vic~verSa. 

1.5. Where this Agreement refers to approval being required from the Council or 

the Tram Monitoring Officer, the Council shall use best endeavours to procure 

that such approval is not unreasonably withheld or delayed. 

2. TEL's Obligations 

2.1 TEL hereby agree to provide the Services to the Council throughout the: 

duration of this Agreement in order to assist in, carry out, promote, manage 

and administer the Project. 

2.2 TEL shell ensure that all third party udvisers and contractors engaged by it 

shall provide a direct duty of care to the Council in terms acceptable to the 

Council prior to carrying out any work in relation to the Project, failing which 

the appointment of any such third party will require the written approval of the 

Tram Monitoring Officer. 

s 
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2.3 TEL shall use best endeavoUl's to ensure that it delivers the Project as set out 

in the Final Business Case (including any subsequent revisions to the Final 

Business Case or any revised Business Case, all as approved by the Council). 

TEL shall use best endeavours to comply with all timescales and financial 

projections detailed in the Final Business Case. TEL will use best endeavours 

to support delivery of the Tram System so far as it can do within its powers 

and resources. 

2.4 TEL shall be responsible fur the management of tie and ensuring that all 

appropriate steps are taken to deliver the Project in accordance with the tenns 

of the tie Operating Agreement and the Memorandum of Understanding 

between the Parties and tie dated of even date with this Agreement. 

2.5 The TEL board shall establish such sub-Committees as it deems appropriate 

and necessary for the proper execution of its responsibilities and will s~ek to 

procure, with the approval of the Chief Executive of the Counci~ that the 

Boar"d is composed o( directors employing the requisite blend of skills, 

experience and aptitudes. 

2.6 TEL shall use best endeavours to ensure that it is at all times suitably 

resourced to carry out all the Services in relation to the Project. 

2. 7 TEL shall use best endeavours to ensure that it does not cause the Council to 

breach the terms of the Funding Agreement nnd the Oogar Funding 

Agreement. In particular TEL shall use best endeavours to ensure that the 

Council complies with the conditions relating to publicity in the Funding 

Agreement and the Gogar Funding Agreement. TEL will provide all 

reasonable assistance to the Council in relation to the Council's compliance 

with the terms of the Funding Agreement and the Gogar Funding Agreement. 

2.8 TEL shall use best endeavours to ensure that it complies with and, where it 

nets on the Council's behalf, shall use best endeavours to ensure that the 

Council complies with, all Legislation (including all health and safety 

legislation) relevant to the Project at alJ times. 

2. 9 In the event that TEL has fonnal responsibility for work sites, TEL shall use 

best endeavours to ensure !hat all work sites related to the Pro;ect are 

appropriately managed and supervised at all times to- ensure compliance with 

all health and safety Legislation. 

2.10 TEL shall use best endeavours lo ensure that it does not infringe the 
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intellectual property rights of any third party at any time. 

2.11 TEL shall use all reasonable skil~ care and diligence, and shall use best 

endeavours to procure that all contractors, employees and other third parties 

which it engages shall use all reasonable skill, care and diligence, in the 

provision of the Services. All work undertaken by TEL shall be progressed 

with due expedition and without delay to achieve timeous completion of the 

Project. 

2.12 TEL shaU discharge all its obligations in terms of this Agreement in a proper, 

honest, fuithful and diligent manner and shall at all times act in the best 

interests of the Council (to the fullest extent pcrmitte<i by law). 

2.13 Insofar as permitted by law, TEL shall at all times promptly comply with all 

reasonable requests made ofit by the Council 

2.14 TEL sha!J at all times maintain in piace appropriate policies of insurance in 

relation to all elements of its business and in particular the Project, provided 

that each insurance is available in the United Kingdom insurance market at 

commercially reasonable rates and on commercially reasonable terms to 

businesses of the same status and discipline as TEL. TEL shall promptly 

inform the Tram Monitoring Officer in writing if any insurance ceases to be 

maintained and/or ceases to be available in the United Kingdom market at 

commercially reasonable rates and or commercially reasonable tentlS. In this 

event, the Parties shall meet to discuss the means by which any risks 

previously covered by insurance should be managed, mitigated or controlled. 

TEL shall provide evidence of all such insurances upon request by the 

Council. In the event that TEL becomes fonnally responsible for these 

matters, TEL shall ensure that the Council is covered as an insured party under 

the Edinburgh Tram Network Owner Controlled Insurance Programme 

covering the material damage and third party liability sections and under all 

other policies of insurance which tie or TEL has arranged, where it is possible 

to do so at reasonable commercial cost. 

2.15 TEL shall ensure that all contractors and consultants engaged or employed by 

it in any capacity shall ~ave in place a policy of insurance providing TEL with 

appropriatt: inde1TU1ity fur all risks relevant to their engagement provided that 

each if!surance is available in the United Kingdom insurance market at 

commercially reasonable rates and on commercially reasonable terms to 
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businesses of the same status and discipline ns the contractor or consultont. 

TEL shall promptly inform the Tram Monitoring Officer in writing if any 

insurance ceases to be maintained and/or ceases It? be available in the United 

Kingdom market at commercialJy reasonable rates end or commercinlly 

reasonable terms. In this event, the Parties shall meet to discuss the means by 

wbich any risks previously covered by insurance should be managed, 

mitigoted or controlled. 

2.16 TEL will ensure that the Corporote Public & Products Liability and 

Professional Indemnity policies are to include an indemnity to principals 

clause protecting the interest of the Council as principal. 

2. I 7 TEL shall provide to the Tram Monitoring Officer upon request, and in any 

event not Jess than annually, a report providing full details of all its insurances, 

including inter alia details of (i) the contractors or consultants providing 

insurance cover to TEL and the Council and level of cover provided; nnd (ii) 

contractors or consultants not providing insurance cover and details of the 

authorisation obtained from the Tram Monitoring Officer in this regard. 

2.18 TEL shall use best endeavours to ensure best value when providing the 

Services and in the discharge of all ofTEL's responsibilities. TEL shall use 

best endeavours to ensure best valui: in the use of funds or resources provided 

through or by the Council. 

2.19 TEL shall continue to apply principles of good corporate governance and to 

adopt and adhere to the CoW1cil's Code on Corporate Governance (approved 

by the Council on 29 June 2006) os it may be amended from time to time 

2.20 TEL shall allow the Council, its auditors or the Council's other delegated 

appointees to examine the books, accounts and other records kept by TEL and 

shall supply the Council with such financial and other information as 1t may 

reasonably request from time to time to keep the Council fully infonned about 

the business of TEL and to protect the Council's interests in relation to the 

tenns of this Agreement. TEL will supply to the Tram Monitoring Officer 

copies of all relevant TEL and other board papers in connection with the 

govcmanci: arrangements St!l out in Schedule 2. 

2.21 TEL shall use best endeavours to ensure thot it und all third panies it engages 

and/or contracts with to carry out any works shall at all times comply with all 

equalities legislation and shall act in a non-discriminatory manner. 
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2.22 The Parties acknowledge the tenns of the governance arrangements set out in 

Schedule 2 nnd TEL shall use best endeavours to comply w!th the governance 

diagram The Parties agree that where this Agreement refers to TEL reporting 

to, or obtaining approval from, the CoWtcil or as the case may be the Tram 

Monitoring Officer, all such activity shall be made in accordance with this 

governance diagram. ;J:EL,...sha.U. establish the Tram Project Board as a 

~ommittee of the TEL Board and shaJl define the responsibilities of the 11Pij 

and shall delegate appropriate authority to the TPB to enable the TPB to CBfil' 

out its responsibilities in accordance with the tenns of this Agreement. The 

following matters wil1 be for the TEL Board to detenninc and report to the 

Council as appropriate in terms of the governance arrangements set out in 

Schedule 2: 

All matters effecting the.programme, cost and scope of the Project except the 

following which ere matters reserved to the Council: 

(i) any actual or reasonably expected delay beyond 3 months after the Baseline 

Date; or (ii) any actual or reasonably e,cpected increase in capital cost which 

would mean that the Baseline Cost is exceeded by greater than £1,000,000; or 

(iii) any substantial change to the design, scope or service pattern set out in the 

Final Business Case. 

On the basis of information provided by TEL to the Council, the Baseline Date 

and the Baseline Cost will be det.ermined by the Council's Chief Executive 

and notified to TEL from time lo time. The Council Chief Executive will 

require Council approval to specify (i) a Baseline Date beyond October 2012; 

or (ii) a Baseline Cost exceeding £545 million. In assessing the source of 

actual or potential cost increases, the Board of TEL will use best endeavours 

to ensure that all financial claims are taken properly into account. 

TEL may delegate responsibility for all the matters specified aQC)ve (other than 

the matters reserved to the CoWlcil) to the TPB and the TPB may in turn 

delegate res.ponsibility for a~l other matters to tie as appropriate, but only to 

the extent that such delegation is already within the remit of tie in the context 

of the tie Operating Agreement. TEL agrees that it shall retain ultimate 

responsibility for all mattern it so delegates. 
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2.23 TEL shall liaise with the Tram Monitoring Officer, the Council, and any other 

bodies which the Council may specify, regularly and shall repor1 to the 

Council on a four-weekly and annual basis with regard to financial matters and 

progress generally on the Project in a format acceptable to the Council. TEL 

will liaise with the Council and tie to ensure that duplication in reporting 

procedures is minimized. 

2.24 Immediately that TEL becomes 1tware of the likelihood of delay to, or 

overspend in, the Project it will ensure that notification is given to the Tram 

Monitoring Officer at the earliest opportunity, infonning them of the rensons 

for the potential delny or overspend and detailing any measures (together with 

costs) which may mitigate such potential delay or overspend. 

2.25 Immediately TEL becomt:s aware that it requires a decision or information 

essential to the continuity of the Project from the Council to achieve key dates 

in the Project, TEL shall give notice of such requirement to the Tram 

Monitoring Officer with full supporting infonnation to mitigate any delay to 

the Project to the fullest e.'Ctent possible. 

2.26 All relevant lie remuneration matters will be monitored and controlled by the 

Remuneration Committee of the TEL Board. TEL shall. procure that TEL and 

tie shall develop and have approved by the TEL board a remuneration policy 

setting out infer Cilia the benchmarks and procedures fur proposed bonus 

achievement and the project milestone outcomes to which any such bonuses 

are linked. Such policy for both TEL and tie shall require to be approved by 

the TEL board, through its Remuneration Committee, in advance of each 

annual reporting period as it will apply in the succeeding annual reporting 

period. Notwithstanding that it has already commenced, the first such period 

will be F'inancial Year 09/10. TEL shall ensure that both TEL and tie's 

performance bonus incentive arrangements are aligned to appropriate Project 

milestones and reOect performance achievements beyond the level that might 

reasonably be expected of individual staff in fulfilling their assigned job roles. 

The remuneration policy principles to be adopted by TEL's Remuneration 

Committee each year for both tic u.nd TEL will also require to be approved by 

the Council's Chief Executive in advance of each annual reporting period. In 

addition to annual approval by the Council Chief Executive, a full review of 

TEL and tie's remuneration strategy by the Council Chief Executive w,11 take 
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place every three years to ensure that such strategy remains appropriate in the 

market from time to time. 

2.27 The setting and any alteration of the remwteration packages, including 

performance bonus incentive arrangements, for the Chairman of TEL and tie 

respectively will require the prior approval of the Chief Executive of the 

Council. The remuneration pack~ge, including perfurmance bonus incentive 

arrangements, for the Chief Executive of TEL and tie wili on appointment, 

require approvai' by the Chief Executive of the Council and thereafter any 

changes will be detennined by the Chairman of tie or TEL as the case may be. 

all subject to approval of the Remuneration Committee.of the TEL Board. 

2.28 TEL will provide a business plan for approval by the CoWlcil on an annual 

basis. TEL will incorporate within its annual business plan a full business 

plan for tie. 

2.29' TEL shall use best endeavours to ensure that it and all contractors engaged by 

it protect the CoWtcil's reputation all at times in matters relating to the Project. 

2.30 TEL shell not novate or othetWisc transfer any rights or obligations under any 

contractual arrangement which the Council bas approved and to which TEL is 

a party without the prior written consent of the Tram Monitoring Officer. 

2.31 TEL shall comply with the terms of all agreements to which it is a party unless 
' authorised, in writing, ~y the Tram Monitoring Officer to do otherwise. 

2.32 TEL shall liaise regularly with tie and the Council in the execution of publicity 

and communications arrangements .. 

2.33 TEL acknowledge that tie and the Project will be subject to an independent 

peer review panel concerning the management of the Project (including all the 

contract documentation) and TEL will implement all reasonable 

recommendations of the panel once approved under the governance 

arrangements set out in Schedule 2. 

2.34 The Parties acknowledge that the Jnfraco Contract contains Cowicil 

obligations relating to the maintenance of roads end structures which are 

integral to the safe and continuous operation Of the Tram System and require 

performance by the Council. TEL undertakes to assist the Council in its 

discharge of these responsibilities which are identified at Section 40 of the 

Employer's RCt}uirements irr the Infraco Contract. The Council undertakes tp 

carry out the required works and services timeously and to the requisite 
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standard in observance of its statutory powers and duties, subject always to 

any appropriate budgetary constraints. 

3. Council's Obligations and Delegation 

3. l In order to facilitate TEL's role in the delivery of the Project, TEL is 

authorised to operate the delegated authority structure set out in Clause 2.22 in 

this Agreement, such delegations confirmed for the purposes of the Council's 

statutory obligations pursuant to th.e Tram Acts. TEL is funhcr authorised to 

accept assignation from tic Limited of those contractual agreements previously 

entered into by tic Limited at a time to be determined by the Council on 

recommendation from TEL and tie Limited, but only to the extent that no 

mnterial additional obligations, risks or liabilities are created beyond those for 

which tic Limited is, or would in due course, become responsible fur under the 

contractual agreements to be assigned 

3.2 The Council agrees to guarantee TEL's financi11I obligations in relation to 

certain aspects of the Project on tmns acceptable to the Council. 

3.3 On the basis that TEL bas, in the reasonable opinion of the Council, provided 

adequate evidence that expenditure has been . properly and appropriately 

incurred in relation to tha provision of the Services and the Project, the 

Council will release the funding, or procure that tie releases the funding, 

which it has secured for such expenditure and shall pass funding to TEL or to 

tie, as appropriate. to allow TEL to discharge its obligations in tenns of this 

Agreement. 

3.4 The Council will nominate a Council officer to act as a liaison point f.br day

to-day communication between TEL and the Council. 

3.5 The Council will appoint o Tram Monitoring Officer. The Tram Monitoring 

Officer will be the Director of City Development or the Director of Finance or 

their nominee. 

3.6 The Tram Monitoring Officer will be responsible for determining what 

approval is required ftom within the Council to 11llow them to give any 

consent or recommendation required in terms of this Agreement. The Parties 

acknowledge that the Tram Monitoring Officer may require to obtain approval 
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of their proposed actions from the full Council or from a relevant committee 

or sub-commiuee as appropriate. 

3.7 The Council will ensure thot, in the Council's opinion, adequate personnel are 

made available to the Project to fulfill the Council's role in relation to the 

Project and thnt all such personnel shall use reasonable skill and care in 

executing their responsibiht1es. 

3.8 The Council acknowledges that TEL may work on other projects in addition to 

the Project, but TEL will use its best endeavours to manage any such projects 

in such a way as to avoid any conflict with the ternlS of this Agreement. Any 

work to be executed by TEL oa projects other than the Project must be 

approved by the Trnm Monitoring Officer in advance of commitment by TEL. 

3.9 The Council agrees lo waive its rights to claim against any director, officer or 

employee of TEL, save in respect of ony criminal, fraudulent or willfully 

negligent action of any such person. This waiver shall not apply to any 

contractor or consultant engaged by TEL operating in any such role as director 

or officer. 

3. IO The Parties acknowledge that one of the main purposes of establishing TEL 

and its sister company tie is to facilitate the integration of the operation of 

trams and buses in the City of Edinburgh and to assist the Council, tie, Lothian 

Buses pie nnd tEL to funct ion as n single coordinated entity in the delivery, 

management, operation and ownership of an integrated transport system. The 

Parties acknowledge that pursuit of these objectives is subject at all times to 

the Council's statutory responsibilities. 

4. Term 

4. I This Agreement shall commence on the date of signing and shall continue 

until termination is agreed between the Parties, unless otherwise terminated 

eurlier in accordance with its terms. 

5. Responsibility 

5.1 Subject lo the terms of any guarantee(s) given by the Council, TEL shall use 

best endeavours to ensure that it is m a position at all times to apply the 
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financial and other resources necessary to discharge timeously all obligations, 

liabilities or claims of whatsoever nature arising from the perfunnance of the 

Services. 

6. Termination 

6.1 Either party may terminate this Agreement immediately by giving notice to 

that effect to the other if the other party j9 in material breach of its obligations 

and has failed to remedy thi,.t breach (assuming it is capable ofremedy) within 

14 days of receiving such notice. 

7. Dispute Procedure 

7.1 Any dispute or difference between the Parties as to the meaning or intent of 

this Agreement or the implementation thereof or as to any other matter in any 

way arising out of or in connection with this Agreement shall be referred to 

the decision of an Arbiter to be rrrutually agreed between the Parties or, failing 

agreement, to be appointed by the President tor the time being of the Law 

Society of Scotland. The decision of such Arbiter shall be final and binding 

on both Panics. The application of Section 3 of the Administration of' Justice 

(Scotland) Act 1972 is hereby expressly excluded. 

8. Transfer and Sub-contracting 

8. J This Agreement is personal to TEL and TEL shall not assign. novate, sub

contract or o1herwise transfer by any means whatsoever any right or interest or 

obligation which it may have in or under this Agreerrcent without the prior 

written consent of the Tram Monitoring Officer. 

9. Notices 

· 9.1 Any notice given under this Agreement by either party to the other mus! be in 

writing and may be delivered personally, by fax or first class post or by email. 

In the case of posting, such notice will be deemed to have been given three 
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working days after the date of posting; in the case of fax or email, the next 

working day; and in the case of personal delivery, at the time of delivery. 

Notices will be delivered or sent to the addresses of the Parties on the first 

page of this Agreement or at nny other address or fax number notified in 

writing by either party to the other for the purpose of receiving notices after 

the date of this Agreement. All email notices shall be sent to either the 

Chainnan of TEL or the Tram Monitoring Officer at the Council or such email 

notified in writing by either party to the other for the purpose of receiving 

emails ofter the date of this Agreement. 

I 0. Freedom of Information 

I 0.1 The Parties acknowledge that they will fully comply with, and will assist each 

other in complying with. the terms of the Freedom of Information (Scotland) 

Act 2002 ("FOISA"). [nsofilr as compliant with FOISA, the Parties agree to 

keep confidential all appropriate matters relating to the business am! 

operations of TE~. 

11. Nature of Relationship 

11.l Nothing in this Agreement shall create a relationship of partnership between 

the Parties with regard to its subject matter. The Parties acknowledge that 

TEL is acting as the Council's agent, but solely to the cxt_ent, and subject to 

the terms, set out in this Agreement. 

I I .2 Save as otherwise provided, nothing in the Agreement shall prejudice or affect 

the Council's rights, powers, duties and obligations in the exercise of its 

functions as a local authority or in terms of any Legislation or relieve TEL 

from obtaining any approvals or consents required from the Council in any 

capacity in terms of any Legislation. 

I 2. Entire Agreement and Variations; 

12.1 This Agreement and the attached schedules constitute the entire agreement 

between the Purties in relation to their subject matter. Each party confirms 
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thnt it has not rehed upon any reprcscntat ion, undertaking or warranty not 

recorded in this document in entering into this Agreement. No vnriation of 

this Agreement shall be effective unless confirmed in writing 11nd signed by 

authorised signatories of both Parties to trus Agreement. The terms of this 

agreement supersede the terms of any prior agreement between the Parties. 

12.2 If any ambiguity or conflict arises between the terms of this Agreement and 

those ofTEL's articles of association then, to the fullest extent pem1itted by 

law, the tem1S of this Agreement shall pn:vuil. 

13. SeverahiUty 

13.1 If any tenn of this Agreement shall be held to be illegal, invalid or 

unenforceable, in whole or in part, under any enactment or rule of law, such 

term or part shall to that extent be deemed not to form part of this Agreement 

but the legality, validity or enforce1.1bility of the remainder of this Agreement 

shall not be affected. 

14. Waiver 

14.1 The failure to exercise or delay in exercising a right or remedy provided by 

trus Agreement or by law does not constitute n waiver of the right or remedy 

or a waiver of other nghts or remedies. A wuiver of a breach of any of the 

terms of this Agreement or of a default under this Agreement does not 

constitute a waiver of any other breach or default and shall not affect the other 

tenns of this Agreement. A waiver of a breach of any of the terms of this 

Agreement or of a default under this Agreement will not prevent a party from 

subsequently requiring compliance with the waived obligation. The rights and 

remedies proyided by this Agreement are cumulative and (subject as otherwise 

provided for in this Agreement) are not exclusive of any rights or remedies 

provided by law. 
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15. Governing Law and Jurisdiction 

15. J This Agreement is governed by· the Laws of Scotland and, subject to the tenns 

of clause 7, the Parties submit to the exclusive jurisdiction of the Scottish 

Courts. 

IN WITNESS WHEREOF this Agreement consisting of this and the preceding 

sixteen pages and the attached Schedul.es are executed as follows: 

Subscribed for and on behalf of The City of Edinburgh Council at on 
day of 2009 

Witness .... ... . . . .... .. .... . ..... .. . .. ........ . . . .. . 

Full Name ... .. ............. . .... .. ... . ............ . ······ ·········································· 
Proper Officer 

Address . . .. . . .. ....... .. ........ ... ... .. . .. . . ..... . 

Subscribed for and on behalfofTransport Edinburgh Limited at 
of 2009 

on day 

Director ..... ...... .... ........ .......... ........... . 

Direct or/Secrcl ary. . . . . . .. .. . .. . .. ... ..... ..... . .. . 
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SCHEDULE I 

Scope of Services 

l. Development of a fully integrated bus and tram service plan in advance of tram 
commissioning. 

2. Provide or procure the provision of accurate and current information to the 
Council for appropriate decision making and aoorovals 

3. Addres$ with the Council the funding and related implications of Phase 18 
4. Develop and agree a communication strategy with tie and the Cotmcil and 

provide effective communications, consistent with this strategy 
s. Plan and manage the interfuce with tie in order to deliver a smooth hEl?ldover for 

ooerations 
6. CaIT)' out other duties as instructed bv the CoW1cil in relation to the Project 
7. The management of tie in order to ensure that reasonable steps are taken to 

deliver the Project and the Tram System 
8. Manage and deliver (through tie) the Gogar lntennodal Station project on 

behalfofthe Council in terms oftbe Gogar Funding Agreement 
9. Act on efficiently and effectively all formal instructions Issued by the Council 

in relation to the Project 
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Schedule 2 

Governance Diagram 
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Governance Str ucture 

20 

_I 

0, 
""""' '..!/, -

\ 

\ 

i 

VVED00000603_0026 


