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1. Executive Summary
1.1. Recap from March TPB/Pitchfork

The purpose of this report is to provide an update on the current status surrounding the

Edinburgh Tram Network Infraco Contract between tie Ltd and the Infraco Consortium ,{‘,-;{&1"
consisting of Bilfinger Berger, Siemens and CAF (BSC) and to make recommendatlons
relating to: '

® The next steps in relation to gaining certainty on the Infraco Contract between t|e and
BSC, and g o
® Planning for a future of the Edinburgh Tram project following any ter{hmatlon of the

Infraco Contract — whether by agreement or through a contesteq é‘r‘mmatlon

The report builds upon the analysis and recommendatl@g\of the‘March 2010 report on
Project Pitchfork and assumes familiarity with the ¢ nts of that report and the basis of
the recommendations therein which were appro \A the Tram Project Board on 10

March 2010 which was attended by TEL Board mt&ers‘v
40 «I,,“ \"

Ly

The Pitchfork Report outlined the folIo@@optIQns

Wi

iy

o
Option 1 - Termination of Infraco &ltrqct“‘
Option 2 — Partial or full exit o@%nge‘?*‘Berger
Option 3 — Continue “As is” & .
Option 4 — Enforced adh@@ne
bt

and the followmg@?m\nmendatlons were agreed:

lr’r o
1. Eliminate Optlon 3 - continuing “as is”.
R ‘t’?
2. Contmue to pursue tie's rights under the existing contract with vigour and

Y

»
seek acceptable resolution to the main disputes.

Rigorously monitor the opportunity to achieve a partial or full exit of BB from
the primary contract role on acceptable cost and risk transfer terms.

Reach a resolution on these matters with BSC in the form of a revised version
of the existing contract which remains compliant with procurement
regulation.

5. Confirm a new way of working with BSC which mitigates against further

dispute risk.
DOC.NO. VERSION STATUS DATE ‘ SHEET
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6.  Retain the termination option — Option 1, not as an option to be pursued
currently but kept under review for serious consideration if evidence emerges
whlch merits this.

7.  Assess affordability and re-phasing options, including operational and

_financial viability. Y
"y

'u -
u)

soon as practical.

wi‘

;"-

b

,u
%

1.2. Enforced Adherence

2010. Overall % completion has moved from 15.7% to 27.4% compared to a planned %
completion of 99% against Revision 1 of the programme-&he ma;orlty of progress has
been at the Depot, however this is still not in a posm@@to beua%le to take delivery of the
Tram vehicles. On street, no new significant work commenced due to lack of a
completed integrated assured design from BS ogreSs with the tram vehicles has been

good with 20 now complete. <
4 u'

KKKKK

Design has remamed behind plan an@thmues to be a source of frustration with BSC
continually using 3" party consent @ues as,ra reason they cite for delay. Analysis shows
that infact, delays are caused C faluhg to close out informatives (a condition set by
CEC subject to which appro %s glveg Additionally, the delivery of an assured and
integrated design is bein pere“tf by the integration of the systems and civils design —
this is entirely a BSC ¢ %nsn |11ty Provision of an-assured design is an example of broken
promises from BS elt tbey will claim to have delivered such a design. A full summary
of progress is provided ;ri Sthectlon 4.1 of this report.

4,
Since March we haVé contmued to pursue tie’s rights under the Infraco Contract and to
date 25 separaté items have been referred to Dispute Resolution Procedure (DRP). The
decisions emergmg from these have been mixed. We have agreed a total of 7 prior to the
external sfages of DRP, 2 have been agreed through mediation and 11 through
adjudlqatlon This process has driven the values of BSC claims through their submitted
Es th%tes down from £24.0m to £11.2m — a reduction of 115%. However, the decisions
}atmg to design development have not been clear cut and have not provided a clear
':;m‘nterpretatlon which would give cost certainty going forward. 5 DRP’s still require to be
% resolved through the process.

The decision relating to the use of Clause 80 did not provide clear direction on the use of
this change clause. It gave guidance on the use of Clause 80.13 indicating that BSC did not
have to proceed with works until tie had agreed an Estimate but it did not rule on Clause
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80 overall. Additional contract administration is underway based on the DRP decision to
refine the use of Clause 80.

Finally the MUDFA 8 DRP relating to delays caused by utility diversions was decided. This
was useful for tie in that it gave very limited Extension of Time to BSC, but did provide

them an opportunity to revisit further delays caused by utility diversions, albeit some of ..; -
the reasons behind the decision are helpful to tie. A summary of the adjudicated DRP, iy
decisions is provided in Section 4.2 of this report.

In March discussions commenced between tie and BSC relating to an option 1 to *agree a
revised scope for the project — this became known as Project Carlisle. In paraﬂel fo this
work commenced on issuing Remediable Termination Notices. This formed part of the
pursuit of tie’s contractual rlghts and the strategy to rigorously enforce the contract. This
is Project Notice. g

Overall, whilst there may have been some isolatedrgg@of lmprovement in the behaviour
of the consortium, there has not been an overall oveﬁmént There is still significant
delay by BSC in providing Estimates for alleged$# Chalriges there has been reticence and
refusal to participate in audits, particularly r tlng%t,d"deagn and until the decision from
MUDFA Rev 8 DRP, there was no move on préjgramme mitigation. in September
2010 the behaviour took on a new di smn'"when BSC advised that they were ceasing
works at a number of locations. The@cntepta list of 99 Infraco Notices of tie Changes
where they considered tie had gree&the Change and so according to the Clause
80.13 DRP decision, they co @iered*they did not have to continue the works. They
proceeded to demobilise ractors and make their own direct and contract staff
redundant. "

5\0 :WU

Senior level engagg entfby BSC has been sporadic and it is still not clear who is actually

in control and who are the key decision makers within the Consortium.

.,j\f;t’;'lﬁ

Key events are;
‘!;: o

° ApHI discussions commence on Project Carlisle
*JUne Consortium appoint new spokesman
‘»O"’ July — BSC provide Carlisle offer

vm‘ ® August —tie issue first RTN
" ﬁ‘* ® September —final Carlisle offer provide from BSC
f’.}:‘%“*" ® October — BSC cease works across most sites
® October —tie reject first RTN rectification plan
® October —BSC indicate they would like to discuss a mutual termination
DOC.NO. VERSION STATUS DATE SHEET
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One final point to consider in respect of enforced adherence is team endurance. Whilst
the tie team has shown remarkable sense of resilience to date and has experienced low
levels of people attrition, this is unlikely to continue the longer the enforced adherence
option continues and the future of the project and InfraCo contract remains uncertain.
This means that there is a high risk of not being able to maintain the appropriate
experience and project knowledge required, particularly if future forensic analysis and
litigation is required. ’ ,,.,+:.',',':'».'"f»

1.3. Project Carlisle ‘ , sy

Late in 2009/early 2010 the Infraco were promoting an extension to the Prmcés Street
Supplemental Agreement which applied the same terms and therefore ;regime to all
future on-street works. Analysis of the Princes Street Supplemental Agreement showed
that extending such an approval was unlikely to achieve bgt value,
u(‘ '
In April 2010 Project Carlisle was created to explor @%tem@tlve way forward. There
were a series of meetings and offers and counter rs m'acfe between the parties but at
present, the parties remain some distance apar?c?n the}lkéy aspects of the Carlisle
principles. The negotiations on Project Car!ggg’mdﬁated that BSC might be seeing this as.
“an opportunity to re-price the project, t p[eté only the off-street sections and to
move risk back to tie. Full details of § roeess followed and progress is contained in
Section 4.3 of this report. Neither’ v hesgtated that the negotiations have irrevocably .
broken down at present, howe dlscdssmns have not progressed since September
2010. It may be possible to @@’medidtlon to reach a settlement on the lines of Project
Carlisle, but as the signs aé}hat thiere is disagreement between Infraco Members as to
what may be an acce le setflément it is likely that the settlement would be
substantially less er_@lrabJe,sfhan the parameters placed on Project Carlisle.

41»
b

BSC has advised tie ln wrltmg that they do not see how an acceptable agreement can be
reached on Carhsleand in October 2010 BSC approached tie with a view to exploring an
exit from the Inﬁraco Contract.
4 o
1.4, PrOject’ Notlce
1{ ".
"‘é 2010 we embarked on an enhanced process of exercising the contractual
_-provisions to notify BSC of alleged breaches and underperformance which require that
; ': ‘they provide details of how they would make good. The contractual mechanisms to be
*L.,fk‘“ used were continued DRP’s, the Remediable Termination Notices (RTNs) and
Underperformance Warning Notices (UWN) which were contained within Clauses 90 and
56 of the Infraco Contract. This'became known as Project Notice. This strategy was to
continue to administer the Infraco Contract robustly and in so lead to 3 potential

outcomes to the existing dispute:
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1) Reach agreement on the Carlisle option

2) Termination under Clause 90 of the Infraco contract through an Infraco default.
This was likely to be a contested termination and lead to litigation, or alternatively,

3) Make the current situation and potential consequences so undesirable to BSC and
potentially painful contractually that it may lead, not necessarily to a litigious
Termination through the Infraco Contract, but may lead to a mediated settlement .-
in respect of Termination of the Infraco Contract. RN

The details associated with Project Notice can be found in Section 4.4 of this report
summary, tie has issued 10 RTN’s and received 4 rectification plans from BSC, none of
which are acceptable and which have been rejected. This put us in the posmoﬁ“ of
technically being able to move to the next stage which is the issue of a Notlce of’
Termination to BSC. However, of particular significance is the legal advice provided in
respect of potential consequences of termination of the Infraco antract which can be

found in Section 6 of this report.

1.5. Governance

TPB. Additionally, CEC Officials and Cou
Government Ministers have all been ed, ,on progress An events log has recorded the

dates of all key meeting with the c&&mumﬁand Stakeholders.

Additionally tie, as part of its @ernal au:dlt process asked Deloitte to undertake a review
of the Infraco commercial tegyﬂThls was done in June and a full report produced with

_ ashort follow up in Of\‘@b (3 NQ\maJor issues were identified through these audits.

5

:,?'

1.6. Options now%ng., I5"

] Enforced}‘adherence continue with the current Infraco Contract and the difficulties it
has: presented over the past 2.5 years. It is unlikely that this will deliver a tram
net\‘Nork with any degree of cost or programme certainty at all and current progress

%across nearly all the route has stalled indefinitely. Carrying on is unlikely to act as a
r,‘;ﬁ" catalyst for improved behaviours by the Consortium — infact we are likely to see more

:;-W of the same. Additionally, the impact on tie and it's team becomes harder to manage

and predict;

® Revive Project Carlisle, or

e Terminate the Infraco Contract — either unilaterally or by agreement with sub options
of carrying on, postponing or cancelling the project.
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1.7. Mediation

Section 7 outlines an alternative approach to reaching an agreed settlement to the dead
lock between the parties to the Infraco Contract. Mediation is a key feature of the Infraco
Contract Dispute Resolution Procedure and mediation has been carried out on a number

of the issues submitted by both parties to the DRP process. A motion passed at the full 4‘,_“..,;%«

Council meeting on 18/11/10 agreed that mediation surrounding the overall infraco A
Contract should be attempted. ' "

1.8. Recommendation

It is recommended that:

1) tie enters into mediation with BSC. Qo (“-757':
2) The scope of this mediation is to include options for @amépded scope of the project
along the lines of Project Carlisle or an agreed t @&i a‘tiﬁqﬁf"r'[i‘xbf the infraco Contract.

3) The mediation to be short form with legal a@en;ﬁﬁ?ﬁached at the end of the
mediation. All agreements to be subject to Cq‘ggﬁ%il approval.

4) The mediation result to be presented toQgB fo,]j%)\;/'ing an outcome on mediation.

5) Continue with enforced adherence r@@e l,.r;x@%"c"o Contract in the short term.

6) tie to continue to work on the s €@nos‘.“f‘ic§‘r‘5"re~procurement following any mediation.
Recommendations on workscore qug;'iWith budget requirement for the first 9
months of 2011 to be prese&tg@;ﬁﬁé TPB once the outcome of mediation is
understood. Z bt
® Any proposals foré\\fengé,?’ing should be presented to TPB before they commence

and stagegateg&@ﬁew@élﬂ before any new construction contracts awarded.
® Beforean cq,r._nhgi%?r“:uction contracts are awarded, all design should be
complete, integ@é%"}é& and assured.
® Before any new gonstruc_tion contracts are awarded all third party agreements
should bev’é;f)“ﬁcluded to reduce the risk to the Tram project of negotiation
iohs-being taken by 3" parties.

7) Work sfht‘jh’ld continue, regardless of the output of mediation, on the review of SDS
and;s_.Q‘éSf“ential for legal action for poor design services.

8) 1 V\{,prlé should continue with building the “body of evidence” for use in any potential

‘..,ﬁ;.“flfit"igation associated with a contentious termination of the Infraco Contract by the

k,@;‘f{“ parties.
‘.':A’"EQ
Q@
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Introduction

The purpose of this report is to provide an update on the current environment

surrounding the Edinburgh Tram Network Infraco Contract between tie Ltd and the

Infraco Consortium consisting of Bilfinger Berger, Siemens and CAF (BSC) and to make Y
4"

gt
)

recommendations as follows: A

x“. !
N
e The next steps in relation to gaining certainty on the Infraco Contract between tie
and BSC, and g vl‘
® Planning for a future of the Edinburgh Tram project following any termmatlon of

the Infraco Contract whether by agreement or through a forced:termination.

,,,,,

The report builds upon the analysis and recommendations of the. M‘arch 2010 report on
Project Pitchfork and assumes familiarity with the cont@ﬁof thatf report and the baS|s of
the recommendations therein which were approve he Tram Project Board on 10"
March 2010 (Appendix 1) which was attended by, Bodl1 ’“,d"members The presentation
to the March 2010 TPB is Appendix 2 to this rew. oot

The body of this report is supplemente@'@a number of appendices which provide
further evidence and analysis to sup & 'nclusmns and recommendations reached.

11_,'«'
Rk

es collectively constituting “Project Resolution”:

This report describes the follow@o‘actw

J

e The activities und ?en by“"
advisors in th @ﬂod bétween March 2010 and December 2010 seeking to
achieve sa f%:&oryu,n,, solution of the disputes, lack of progress and unsatisfactory
deliverable®whigls: have plagued the delivery of the project since contract award in
May 2008; , .

® Present anwaﬁpra|sa| of the options identified to progress the project and achieve
cost and..programme certainty from this point in time going forward including

potent ial termination of the Infraco Contract through either contractual

rnecnanlsms or a mediated settlement, and

Plescribe the activities which if approved would be undertaken by tie in the event

" that the current Infraco contract is brought to an end.

The report puts these activities in the context of progress on delivery and the
developments in the Consortium’s behaviours since March 2010.
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3. Pitchfork Recommendations — March 2010

Project Pitchfork was the name given to the workstreams which took place from January
2010 until March 2010 which investigated options available to tie and CEC in respect of

the ongoing Infraco Contract and relationships with the consortium partners who were G
party to that agreement. The report also served as a compendium of analysis and an Q,u",”h'
explanation of the history of the disputes and BSC behaviours and delivery failings smce

the Infraco contract was awarded in May 2008. R

The Pitchfork Report was presented to the Tram Project Board (TPB) on 10%; March 2010

-h‘\u

and the following options outlined: o

Optlon 1 — Termination of Infraco Contract — At the time of the P|'cc}ﬁfork Report this was
not an option which was being actively pursued or reco enq’ed? The evidence of . 1‘
Infraco breaches had not been collated and subjecte¢®pa legat and technical !
examination to determine whether individually ané%bllegmely they constituted default, '

Just as importantly we had not exhausted the rﬁ@ractqql mechanisms by which we

should notify the Infraco of breaches which ggnititutea default and give them the

opportunity to rectify those breaches. tlr’qe“df Pitchfork the option of a

termination (with the attendant risk unge‘rtamtles surrounding probable litigation

and reprocurement) was assessed elng u“nattractlve relative to finding a way forward
H l,:.h%,

with BSC. eo &

Option 2 — Partial or full e@@%} Bllﬁnger This option was attractive in that it would

remove or limit Bllflng &gérgghlhvolvement who was seen as the main protagonist in the

ongoing dlsputes w %prqfe“htmg an opportunity to retain the Infraco Contract intact

with Siemens conﬁmmg;fb“r all or part of the route with different civils work partners. tie

could not enforce thisttcome on the consortium — it would need to be effected by

negotiation both yvgth tie and between the consortium partners themselves. |
Option 3 — Contmue “As is” — This option was to continue application of the contract in |
its present form with the present players. This option was deemed very unattractive to

tie and lt g Stakeholders as it presented no prospect of achxevmg cost and programme

Gonsortlum in the absence of any sign that Bilfinger would change direction and
aibehaviours.

Option 4 — Enforced adherence — This entailed assertive application of the Infraco
_contract in its present form with disputes settled in the the short term and a negotiated
new way of working. It was recognised that pursuing the option might well lead indirectly
to a way forward under Option 2 or provide the evidence to support pursuit of
termination under Option 1.
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At the TPB meeting on 10" March 2010 the following recommendations were agreed:

1. Eliminate Option 3 - continuing “as is”.
A reinforcement of the elimination of this option is provided by the appraisal of
delivery progress and behaviours since March 2010 (see section 4.1) and the updated ey
option appraisal (see section 6). ,',‘,.j:.,‘,":o""fl‘
NN
2. Continue to pursue tie’s rights under the existing contract with vigour andggé‘k"
acceptable resolution to the main disputes. n )
We continued to pursue our rights initially under the action plan propo_ﬁgffa'win the
Pitchfork report as detailed below, continued application of the DRP,,,.nﬁ%&hanism
including adjudication where necessary (see section 4.2) and latt lf‘;';’éas part of Project
Notice (see section 4.4). :
. OQ o

o

ial;or full exit of BB from the

uuuuu

4

3. Rigorously monitor the opportunity to achieve ‘
primary contract role on acceptable cost and trq.ﬁ%fér terms.
The primary manifestation of efforts under a.Ele;&-é‘h"was Carlisle {see section 4.3)

40 ":n *

.’l;.,,:
4. Reach a resolution on these matter. h BSCin the form of a revised version of the

existing contract which remains ¢pn ligrjﬁiﬁﬁ\i&ith procurement regulation.
The primary manifestation of eé&ts Wﬁér 3, 4 and 5 was Carlisle (see section 4.3)
_K?n,"g‘%

5. Confirm a new way of weing wﬁﬁBSC which mitigates against further dispute risk.
The primary manifest%@'n of.gfforts under 3, 4 and 5 was Carlisle (see section 4.3)

ot
i,

AN
@ .r,‘hl'lfr“
6. Retain the terqﬁx ion.gption — Option 1, not as an option to be pursued currently

but kept un}der ev::re‘i\’ﬁf"fbr serious consideration if evidence emerges which merits
this. e

The continueq.';g:ﬁ'“satisfactory progress on delivery of the project, the behaviours of
BSC and ou:;;ﬁf‘iﬁs from Carlisle have elevated the termination option into serious
consideqad‘:fi%gn. Project Notice (see section 4.4) was in the first instance a means to

i,
continyé enforcement of the contract but the outputs from Notice including the

bt
e

rg_ggti’on of the consortium and a legal appraisal of the evidence or case for
. ‘fmination constitutes the evidence to support this option.

Assess affordability and re-phasing options, including operational and financial
viability.
This has been addressed at section 4.5

8. Report regularly to the TPB and formally reassess the revised arrangements as soon
as practical.

DOC.NO. VERSION STATUS DATE SHEET

RESOLUTION 2.0 Final 22/12/10 13

CEC02084200_0013




Privileged and confidential — prepared in contemplation of litigation T Edinburgh

FOISA exempt ams

Regular reporting and briefing to the TPB and to CEC senior officers, CEC group leaders,
Transport Scotland and at Ministerial level have continued on a very regular basis since March
2010. This report presents a formal reassessment of options and recommendations.

The Pitchfork report outlined an action plan to target specific critical areas where we would
pursue application of the contract terms targeted at achieving a breakthrough: N

Action identified Ref to action in this report

Mobilise action on Clause 80 Section 4.2 — DRP’s
Seek conclusion on impact of utility diversion Section 4.2 — DRP'’s
delays and overall EOT claim, with consequent
revision to a new agreed programme Q e o o

P

¢ -
Respond to OSSA and offer the Clause 65 Secg 3 - Garlisle
>

alternative route

Q vﬂ;' )
s?\ b
A "m hn""’k -

Admlmstratlon/Ongomg progress
s

Refine argument over SDS management and
deploy as appropriate

(\

Omnibus approach to resolution of " Section 4.2 — DRP’s
outstanding BDDI — IFC disputes ; é dlte’ e
response to INTC's (other mat

Yy 'c
:"-

Quantify and execute an&@ﬂed p;fsbf"[ion on Section 4.2 — DRP’s
prelims & G

4"
Seek to resolve the Alrport — Edinburgh Park Section 4.1 — Contract
disputes ‘;4";'“ 3 » Administration/Ongoing progress
Action plan for nmplementmg more The lack of progress on Carlisle has
colla boratwe worklng style resulted in this not being pursued at

5 this time
- (Table 1)

oy Smce March TPB, TEL, CEC and Transport Scotland have been kept fully appraised of the

". ongoing status of the Infraco Contract. Section 5 outlines the Governance since March 2010.
Additionally, all CEC Members have been updated through formal reports being presented to
full Council in March and October 2010 (Appendices 3 & 4).
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4. Workstreams March 2010 to Present
4.1, Contract Administration/Delivery Progress and Behaviours

4.1.1. Contract Administration

,,,,,
,\n

In addition to the effort that has been applied to Project Carlisle and Project Notlce nt»“f
has also been lmportant to maintain the day to day admlmstratlon of the contraqt.,

the DRP. The ongoing administration of the contract has continued with th followmg
basic controls continuing:

e Weekly issues meeting between tie/BSC

e 4 weekly progress meetings between tie/BSC )

e Weekly production of “flash” reports by producti@eam and topics register to
identify issues preventing progress 6\9 s

® Project Directors review of progress/costs ry 4 eeks — attended by CEC

* Production of 4 weekly TS report and TP?Teportlhg

® Change Panel meetings every 4 wee@ez CEC invited

¢ Twice weekly review of corresp ce by senior team
e Successful conclusion of the \lion. Medlatlon to close out the MUDFA final
account and contract o - :‘

¢ Ongoing valuation of allﬁ/eekly applications for payment for all contractors

* Continued HSQE actj s mc]udmg audits, safety verification

e (Continued revie é\deagn submltted by BSC through Schedule Part 14 (BSC did
e  Work with /Bsg,;o ensure a shared view on CEC approvals — trackers in place
® Production of trackers associated with key themes such as Clause 34, Cessation
e Constructiop:of the PITA database —a more sophlsticated storage and search

Specnﬁc focus has been applied to the contractual topics of Clause 80/65/22,
partlcuiarly in relation to emerging DRP adjudication decisions as follows:
@ "y,

e

Cla useé ‘80
o

”[he operation of Clause 80 has been one of the main areas of contention between the
g partles The key issues have been:

® Provision of adequate information to support the nature of the change;
® Value of Estimates;
* Time taken to provide estimates;
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® Clause 80.15/80.13 and 34 instructions — progressing with the works with due expedition,
and
e Use of Clause 80 rather than Clause 65 (Compensation Events).

As an example of the unreasonableness of BSC's estimate for all disputes which have been
resolved through the DRP process the value of the change has been reduced fream BSC’s mmal 3“1
Estimate of £24.09m to £11.2m — a reduction of 115%. The behaviour of submitting high 1:5 i
initial Estimates continues. {;-‘-3,."“
1} ‘;

tie has seen no improvement in the behaviour of BSC in respect of the time it takes for them
to provide an Estimate following notification of a Notified Departure. In somekrcases it can
take many months for BSC to provide an Estimate. ,L'm,‘*

M
The Estimates provided are rarely complete. In general, impact on progrgmme is not provided
and evidence of the change being implemented in the most efféctlve manner is not
provided.

60 ,N«'j'“'\"'
Smce tie started to issue RTN’s to BSC, tie has seen% mcu;gaSe in the level of changes being
submitted by BSC. Many of these items have be&@the subject of RTN’'s 8 & 9.

0(0 A
l
ol

o
In September 2010 BSC wrote to tl@lsmg"‘?hat they were about to stop works at a number
of locations where they advised &@t they,,;\fvere carrying out works on a “goodwill” basis. On
29" September 2010 a Ietter& reqqlvedzs 1.201/KDR/6860 (Appendix 5), which listed 99
Infraco Notices of tie Cha NLC’rs) where BSC believed changes had not been agreed and
therefore they were cga@y works at all those locations. They systematically started to
demobilise their own ounce?and those of a number of their sub-contractors from the end
of that week. tie believes tm:'s to be a response to the RTN’s being issued by tie and has
written to state we do; fa‘bt agree with this approach and have been systematically responding
to each INTC and explammg why BSC are wrong in this approach. tie believes that this is yet
another breach, of BSC’s contractual obligations.

._«U

Clause 65/22

|’~;“‘\-:..
"l«

Cessation of Works by BSC

BSC a\/e consistently spurned the use of Clause 65 — Compensation Events and have instead
opted to try and use Clause 80 tie Changes. tie’s assumes is that thlS is because Clause 65

they argue that the change must be agreed before they can continue or commence work.
Clause 22.5 of the Infraco contract requires, under certain circumstances that BSC deal with
an event as a compensation event — Clause 65. We have seen a consistent behaviour by BSC
in denying tie the use of Clause 65 by insisting that events are treated under Clause 80 and
most recently an attempt to justify this by virtue of the fact that they have not notified tie in
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accordance with Clause 65(within 20 days) and so are then entitled to pursue this under
Clause 80 an example of this is attached as Appendix 6. Where BSC have submitted
compensation event claims, they have provided insufficient substantiation to allow tie to

confirm if a Compensation Event has occurred.

4.1.2. Actual Physical Progress ey

c‘,('

I,‘) g
To set this into context it is important to remember that at Infraco Contract award; the
Edinburgh Tram was expected to be open for revenue service in July 2011. Thlslwas
amended by Revision 1 of the programme to September 2011 following contract
award to take account of design delays at contract award. This was furthe‘r “amended -
by the adjudication decision on MUDFA Rev 8(INTC 429). The current forecast of

delivery is as reported in the BSC progress report and assessed by tle is as follows:
'u“‘l;

Sectional Description | Contract INTC 429 QSC, , 2 tie forecast
Completion Programme | (Rev 1A) \ Forecast
(Revision 1) \Z
Section A Depot 1 june 2010 _‘ 30 Aug 2011 | 19 Aug 2011
completion '
SectionB | Testtrack | 1luly 2015{)@‘0. I}J,ng 25 Sep 2012 | 12 April
available 2(:)*.150 ’ 2012
Section C Phase 1a 26 june 17 Dec 2012
constructio 2013
n complete -
Section D Open for ®<~6 sept 2011 6 Sept 2011 | 23 Dec 2013 | 15 June
reven o 2013
serye@®
X (Table 2)
The actual progress achleved since March is shown in the table below:
Rev 1 Open Forh‘;""March 2010 November 2010 | Planned Projected OFRS
Revenue gi*‘* ¥ Infraco Infraco progress — Rev at this rate of
Service date Progress Progress 1 progress
Sept 20141 115.7% 27.4% 99% November 2014
'W {Table 3)

At l\{:e}u“c’h 2010, 15.7% of the Infraco works had been completed. Each period, progress
agivanced at a rate of between 1.4 - 2.1% per period, which would mean at this rate the
Hitfraco works would take another 52 periods to complete — 4 years or 2014.

!f\

Since March, progress can be split into 2 categories — on street and off street.

The core reasons for programme slippage have not changed since the Project Pitchfork report
and remain as:
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e Slow mobilisation of the Infraco and failure to appoint sub-contractors in
accordance with the Programme;
* Failure of the Infraco to submit preparatory paperwork — method statements,,
work package plans;
® Design slippage; )
e BSC’s interpretation of Clause 80 which has resulted in BSC refusing to commence‘*'
works they class as tie Changes until tie have agreed the Estimate or put the1t1e
Change into the dispute Resolution Procedure (DRP); 3 3
* Time taken by Infraco to advise of changes and then time taken to supp]y
compliant Estimate, and
e  MUDFA —delay to the utility diversion programme.

Since March 2010, it has become evident that design is a key driver tow'%"'ﬁ“e Infraco delays and
in particular 1) the completion of the integrated and assure% sugm “dnd 2) the completion of
an approved and integrated track design. 60 S
.y%wh&m
e
The following gives a summary of the key progress R?ues bo}h on street and off streetat a
section level and compares this to what should \$¢e been ‘achieved.

Section 1a Newhaven to Foot of the Walk ¢, 2.1% 0.1% | -1.9% | 97.1% | 8.5% | -88.6% | 16.2%
Nt
Section 1b Foot of the Walk to McDonaﬂgéad 0.0% 0.0% 0.0% 1.3% | -98.7% | 7.4%
N
Section 1c McDonald Road to Pﬁn@&g&reet West 2.9% 00% | -25% | 95.2% | 0.0% | -95.2% | 10.8%
Section 1d Princes Street We, aymarket 0.0% 0.0% | 0.0% 42.1% | -57.9% | 7.6%
Combined Sections 1A- D {On-Street} Newhaven
Road to Haymarket 1.6% 0.1% 1.5% | 97.6% | 11.2% | 86.5% | 42.0%
Section 2 Haymarket to Rosebum Junction 0.0% 0.0% | 0.0% 35.1% | -64.9% | 4.2%
Section 5a Roseburn Junction to Balgreen Road 0.9% 0.0% | -0.9% ) 10.0% | -90.0% | 13.9%
Section 5b Balgreen Road to Edinburgh Park Central 0.0% 0.0% 0.0% 43.4% | -66.6% | 13.2%
Section 5¢ Edinburgh Park Central to Gogarbum 0.0% 0.8% 0.8% 24.8% | -75.2% | 7.2%
Section 6 Gogar Depot 0.0% 2.9% 2.5% 73.1% | -26.9% | 11.9%
Section 7a Gogarbumn to Edinburgh Airport 0.0% 0.2% 0.2% 47.2% | -52.8% | 7.6%
Combined Sections 2A-54-5B-5C -6A-TA {Off-Street)
Haymarket to Edinburgh Airport 0.2% D.1% 0.5% |8 39.0% | -61.0% | 58.0%
o JFULL ROUTE PHASE 1A NEWHAVEN ROAD TO
» .;f « JEBINBURGH AIRPORT 0.8% 0.4% | £.3% | 99.0% | 27.4% | -71.7% | 100.0%
R (Table 4)
“m
DOC.NO. VERSION STATUS DATE SHEET
RESOLUTION 2.0 Final 22/12/10 18

CEC02084200_0018



Privileged and confidential — prepared in contemplation of litigation T Edinburgh

FOISA exempt ams
—

Off Street

Off street works have seen more significant progress, work has progressed {38.3%), most
significantly in sections 5B, 6 (Depot) and 7 (Airport — Gogar). It was in the sections 6 & 7 that
Siemens proposed a focussed attempt at resolving changes to get works progressing —this .-
was originally known as the Siemens 25 initiative since there were 25 changes, or alleged !
changes, in this section. Despite tie’s efforts, including issuing BSC with a weekly status_l,;-"‘
report, BSC’s attempts to resolve outstanding changes in this area were slow and an W
agreement on drainage in section 7 drainage was only reached between both partleshn
October 2010 following referral to DRP. At time of writing there are 36 changes m “this area
and only 9 have been agreed. See the Siemens 36 tracker attached as Appenﬂdjx 7

xlay

Works also progressed in Sections 5B most significantly at the 2 major; structures in this
section — Edinburgh Park viaduct and Carrick Knowe bridge \6@ both ﬁ\ese structures almost
complete. &7

§®
In sections 2A, 5A and 5C some works have progres?@butﬂth%se have been constantly beset
by BSC identifying changes to the base date des\@v(BDDD failing to provide Estimates

timeously and insisting on utilising the Char§&1echamsm even though some of the events
were covered under Clause 65 (Compens Even‘ts) which meant BSC should have
continued with the works, being compe@ated f@r costs on a demonstrable cost basis.

On Street

As can be seen from Tab
Tower Place) and Prin étreetgjln reality, since November 2009 when Princes St was
completed, the only o reet Works to progress have been at Tower Place Bridge and at
Lindsay Road —~ both in Sectron 1A, and these have both progressed slower than the original
plan. : o {t‘f‘

-,
e y

Work had been cbrﬁpleted in Princes St in November 2009, but by the end of 2009 it was
clear that thQﬁ were a large number of defects which required to be rectified as well as |

snagging i |tems not completed by the time Princes St re-opened to traffic. BSC were r

v'l
.

repeatedly asked to provide a plan to show how they were going to carry out these remedlal
: and snaggmg works. No overall plan was received. There have been a number of remedial \
ofké carried out on Princes Street to manholes and repair the orad surface, particularly at
.""z:"the interface between the track and road on the following dates:

e 2"to5" July 2010

e 22"t0 25" October 2010

e 20"to0 22" November 2010
e 25"t 26™ November 2010
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Also there have been:-

® Repairs to a failed westbound manhole on 09/04/10 close to Sth Charlotte St
® Access was granted to temporarily repair a falled eastbound ACO channel by the Mound
on 19/08/10 K
® Access was granted to install a steel plate over a hydrant, eastbound by Primark on e >
1/09/10 o;;""'?'“'

------

eastbound outside Superdrug

This led to tie issuing 2 Remediable Termination Notices in accordance W|th"Cwause 90 of the
Infraco Contract in respect of the works on Princes St.

During April 2010, BSC were also pushing to start works on aymarket — Lothian Road
lunction section of works. tie by this time, based on the P{Fﬂces St experlence were insisting
that all information to allow works to commence was |ded.1h advance of a Permit to
Work being issued to BSC. This included an assured prol\(eﬁéi integrated design for all works

~and in particular for the track. To date an integr %d assured design has not been provided
and the track design has only recently beenﬁb'mtted“fﬁo CEC as statutory Roads Authority for
approval. tie was not able to provide ap to wm'k to Infraco to commence works until
these were provided along with appro&&su?f@ntractor arrangements.

I,
,':(M

BSC have not requested to comm@@yce an)}"other on-street track and road works apart from a

very small section between Héqgﬁrket Viaduct and Haymarket Yards.

Trams i
g

CAF have progressed WIth tHe manufacture of the trams very well. At the end of Period 9 the
first 20 trams are complé’ce Tram 1 is in storage following being on display on Princes Street
since it was dellvered to Edinburgh in April 2010. The remainder are in storage in Irun, Spain
at the manufacturmg plant BSC do not want to take dehvery of the trams in the depot yet.

.....

.ﬁn)x

'&‘»

& f“aMUDFA

We reported on the MUDFA delays in the PF 1 report. Since then, the delays due to utility
diversions (MUDFA Rev 8) have been adjuducated on and the adjudicator made the following

award:
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[———
Sectional Completion A 154 days
Sectional Completion B 0 days
Sectional Completion C - 0days
Sectional Completion D 0 days

This award compares to the offer of 9 months Extension of Time which tie had made prior to A
the DRP. The detailed reasoning to this decision can be found in Appendix 8. However, in {uvfi:;':v"“f?
summary the Adjudicator found that he did not agree with BSC’s interpretation of a o

- Designated Working Area (DWA) and in effect the impact of delays had been over amphf!ed
as a result. He also stated that as he did not have substantiation for delays in a number of
areas he could make no award — this is similar to what tie has experienced througHout the life
of the contract Following this, BSC submltted a revised programme to take acCount of thls

Requirements. o(\ L:;‘ "

My, ¢

Subsequently (September 2010) BSC has submitted a r@g’flcatloh of tie Change — INTC 536 for

the majority of utility delays up until 31> July 2010. %e Esttmate BSC has taken account of

the decision in respect of DWA’s but appears to makmg a claim for all the delays again,

even though the adjudicator made an awar delays untll March 2009. As part of tie’s

analysis we are looking at whether the d%f elays“ are now dominant or at least a have a

major concurrency impact, so reducmé I|ab|hty in respect of Extension of Time and costs.
“'),[t

The underlying issue in all this in pect«.gf’programme is that BSC are stnII failing to provide

",
e

obligation to mitigate at t wn 'cest

Progress Reporting Q '““

£ n'v "

3
g
o

....

meetings and thesefgontmue to be minuted. However, at a section level, the engagement
with BSC has beeh“patchy with some tie Project Managers getting reasonable engagement
from their BSQCounterparts but others getting no positive engagement and at the extreme a
refusal to prowde the information requested. This was particularly prevalent in Sections 2 -5,
between”Haymarket and Gogar. Additionally, tie found it extremely difficult to obtain

infor étlon as part of the weekly progress reporting.

£ ln summary, we have not seen any improvement in management of programme and progress
" reporting apart from a new approach in respect of designated working areas. If anything, in all
other respects BSC's position has hardened. Programme forms the basis of RTN 4 and UWN 2.

4.1.3. Design
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Trams

In March we reported that design should have been completed across the route
19/08/10. We are currently reporting that design will now not be complete until
17/3/11 based on the latest design programme from SDS through Infraco. BSC has
consistently failed to provide any detailed explanation as to the reasons for design
slippage. However, it is thought that the completion and integration of the systems

design into the overall design has been a key driver of this: The history of design

slippage is shown in the graph below:

—o—LatestIFCissue |

LatestIFC issue
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Change in Design Delivery Status@ch Détember 2010

'».M 7

(Table 5)

The table below show, é&ogreﬁ made by BSC in achieving CEC approvals for the design

along with the rele

of |s§h’e for Construction (IFC) drawing packages from March to

December 2010 aiQhig wit -H what should have been achieved.
o "1"
Phase la N* Number Required Actual
only
May March Dec 2010 March 2010 Dec 2010
2008 2010
v31l V55* V64 Granted Granted
A 'lg”f:i“br 44 49 > %0 52 >
»\“i“ﬂ* Approvals
o ';g..?»“ Technical o . 91 63 2o 55
h Approvals
IFC ‘ 71 81 231 229 128 186
(Table 6)

Note that there are only 112 contractual IFC packages at contract award {v31 of SDS Design programme which

attract a potential incentive/penalty regime.}
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V64 was submitted to tie on 09 November 10 with a progress date of 25 October 10.
There are 26 Issue for Construction (IFC) drawings with a slippage of 28 Calendar days or
more in the period with no explanation for these delays reported by BSC.

" It should be noted that the above programmes are for the SDS element of design only
and do not show the detailed programme for the integrated assured design. tie has not..; -
received an update of such a programme since May 2009, despite requests for such. K CL

The production of an integrated and assured design (which gives BSC assurancepthat all
elements of the design such as utilities, alignment, levels, drainage, ducts, roads lighting,
depot equipment, track, OLE, signalling and trams - are all integrated andr fit together
spatially and from an operating perspective and do not interfere wnthq other systems,
including 3™ party systems such as utilities and Network Rail ) ha3u ‘Consistently fallen
behind programmed dates and has not been aligned to the const‘"ﬁUctlon programme for
the Infraco Works. An integrated and assured desngnéﬁ key élement of verifying the
safety of the system and getting approval fron\ Regulator and Independent
Competent Person, to put the system into OpE\ onal Sérvnce The main issues have

arisen from:

Client biased issues

e approvals » (0 '
e third party requxrements OQ oy
e client changes e
e misalignment issueso® ot
o
@Q M, iy

Infraco/SDS issues é “hf,‘*
e approvals 5@ H.‘;"
e SDS produg:nty«and lack of deSIgn co-ordination
* Integration . of SDS design with Infraco Proposals (including Infraco detailed

. Absgance of an integrated, prioritised programme for completion of an integrated
hd assured de5|gn which supports the constructlon programme

‘‘‘‘‘

Durl,ng' the preferred bidder stage of the contract negotiations for Infraco, BSC assumed that
they could start work 20 days after receiving an IFC drawing and this was built into the Infraco
'r: ”programme Additionally, as part of the novation negotiations, SDS was incentivised to
complete these IFC drawings, although it was anticipated that these would be completely
assured drawings. At the point of novation SDS had been incentivised for the timely
production of IFC packs so that construction could commence in earnest. At that time SDS

had adopted an exceptionally hard commercial stance, claiming that the ‘change’ work being
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demanded of them was outwith their contract. At contract award the SDS design programme
and therefore BSC construction programme contained 112 IFC packages which triggered the
ability to commence construction works associated with those packages. The number of IFC’s
has risen considerably since contract award and now sits at 229.

BSC explain this as: W
: A
. h’:j“‘v“
1) IFC’s split into smaller packages to allow works to commence R
2} IFC's increased due to integration of systems design w*

Additionally, BSC has consistently issued multiple revisions of IFC drawings as t{hé?ﬁésign has
progressed. Many of these later revisions form the basis of claimed Compensatlon Events
under Clause 65 of the contract although BSC has conSIstentIy failed to prowde the

-----

entitlement. Further, whilst the systems design has been pr@sse and submitted to tie for

review under Schedule Part 14 of the contract, the civils gn I@@S ‘consistently not been
submitted in this way. tie has written to BSC several tj mﬂus subject and to date BSC has

not provided a response. This lack of visibility mea at tléhas not had any insight at all into
changes being made to the civils design until |t i @nahs,,e@and a change (BDDI = IFC) is
submitted to tie. An audit undertaken by ti deslgn changes revealed that discussions
had been held between BSC and SDS and r‘hee'ment entered into in respect of payment to

However, what BSC has still not @VldedJS a fully assured integrated design. Despite tie
being promised this consistent{® ver:;the past six months it has consistently been delayed.
During senior level meetl eld between tie and BSC on 16™ June 2010, BSC advised tie that
they would present a f ntegpéted assured design by mid July. BSC have produced Design
Assurance Statements AS’ """" (9th August 2010) which claim to give this assurance of an
integrated design but these"‘have been incomplete and incapable of approval by tie —see
Appendix 9. At time of\ertmg a fully integrated design remains outstanding to be delivered.
N:’!

CEC Approval lnformatlves

""""" N
e l:,wf'

One reas ited by BSC for failing to complete the design or provide a fully assured
lntegra}ted design, is that CEC failed to approve technical or planning drawings. In fact, CEC
has cein5|stently complained about the guality of design bemg produced by BSC/SDS however,

7 ;v*subject to “informatives” being closed. The infermatives are basically comments on a whole
range of issues which require to be addressed by BSC. During the summer of 2010 it became
apparent to tie that BSC did not have a handle on the size of this problem and so tie, along
with CEC undertook analysis to get an agreed set of informatives and ownership with BSC. At
time of writing there are still a large number of informatives outstanding by BSC and the full
data relating to this is attached as Appendix 10. This appears to have spurred BSC into action
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and since then a number of workshops have been held in an attempt to close out BSC
informatives a total of 120 out of 969 informatives have been closed with agreement in
principle to a further 372 subject to additional information being provided.

Due to ongoing concerns relating to design delivery, tie has commissioned 2 special reviews

on design as foliows:

1) Review of status of design completion — this was done using the Technical Support -
Services (TSS) contractor — Scott Wilson. A copy of this report is attached as Appendlx 11.
This report concludes that an integrated and assured design is not complete WhICh
correlates with tie’s own view. e

2) Independent report being undertaken by Robin Blois Brooke. The remit for this design
review is found in Appendix 12. )

o
f b

In summary, tie has not seen any real improvement in BSC's d%naggment of design, and in
particular the integration of the design and provision of aﬂ%ssuned design. Design has formed
the basis of RTN’s 5 and 6 and UWN 3 which are suppogizd by tHe work done by Scott Wilson
and audits (Appendix 13). O of

4.1.4. General Behaviours Q’b

In tie’s opinion the Consortium does ncht as'a integrated consortium in the manner
envisaged by the Infraco Contract. havgconsastently communicated as 3 separate
bodies. Simple examples are: thai@je receives 3 separate invoices from individual Consortium
members; there is no commo&%contract documentation; design is managed
independently with integ anarently being reactive rather than pro-active. CAF are
lobbying hard to be re, éﬂted;back fo tie and tie is aware that there are outstanding
disputes between sub? ntrac’cors and the individual Consortium members and between
consortium members. Thes‘é all have the the ability to create conflict between the Infraco

Members which m|||ta 'é“’agamst an agreed approach to resolving differences with tie.

An example of frlction between Siemens and Bilfinger has recently been experienced at the
depot. S|emerbs Wwere keen to progress with track laying but were consistently being
preventeq from doing so by BB not handing the snte over to them for such activities. Siemens

,,,,,,

tracg’* aymg to progress. It had been hoped by tie that the 1*' Tram could be transferred to the
E’ot site for storage when it was removed from Princes St for the Christmas festival.

o However tie understands that BB were not willing for this to happen, despite support from
Siemens having made moves to have track in place as well as CAF and so this did not happen
and the tram is now in temporary storage elsewhere. This is demonstration that whilst there
is tension between BB, Siemens and CAF they have not overtly broken ranks contractually for

fear of being in breach with one another.
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There is increasing evidence of BSC attempting to limit their exposure on the project (or to
apply more pressure to tie) and moving into “close down mode” as follows;

* 0On 24/11/10 BSC (Appendix 14) wrote to tie indicating that they were replacing their
Siemens Project Director on the project. The Siemens Project Commercial Director
would be covering the role of Siemens Project Director as well. o

® The move made by BSC in ceasing works at a number of Iocations resulted in the ,_}75
and direct staff redundant. W‘

* Finally, Siemens have been keen that tie pay for materials that they have hael1
delivered to the UK, albeit tie’s valuation absorbs these as milestones qs~,completed
because of the mobilisation payment made at contract award. Currenﬁtly they have a
warehouse at Broxburn which contains materials associated W|thkp(§(~er and Overhead
line equipment. Additionally, over the past few weeks, sngnlflcant volumes of sleepers
and rails have started to be stored across the sites, 1cularh} at the depot.

e Summary view that it appears BSC are now atte g to ‘minimise their cash flow by
stopping works and reducing headcount wherg{®r they can and are attempting to
store as many materials on site as they can Wﬁé Lyléw to agreeing payment for such
materials as part of any valuation with tggQ) 1,.4:‘ R

%, Yyl

CAF has worked closely with tie through _‘ ilod and even thought they are part of the
Consortium they have maintained a cI elati’enshlp with tie. CAF delivered the first tram to
Princes Street in April 2010 and it w%u derstood that they had done this against the will of
the other 2 consortium members@ho ru"'dgmgly agreed eventually to a Minute of Variation
to allow the delivery to be m under the Infraco Agreement.

@ N 4
&

‘";r

’D

Senior Level Engagemes

tie has found it conS|stently dlfﬁcult to get engagement from BB and Siemens particularly at a

senior level. QQ’*“

b V; :
In June 2010 BSC~appeared to take a step forward in mtroducmg a spokesman on Project
although Mr Ed Kitzman was operating on behalf of the Infraco he had more cooperation
from BB fhan Siemens. Siemens lead, Mr Michael Flynn experienced a bad accident in
sumnjrer 2010 and his replacement was not visible at all in the process to try and negotiate an
alt’ernatlve Project Carlisle agreement, although Mr Gordon Wakeford of Siemens was

J mvolved

There have been a number of meetings at a senior level with BB and Siemens and details are
found in the events log. However, it has never been clear how the Infraco would reach a joint
position between Consortium Members or in BB's case within BB. There have been meetings
with BB involving Mr Kenneth Reid, Mr David Darcy and Dr Keysberg. Most recently Mr
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Kenneth Reid left BB; Dr Keysberg has assumed a more senior position and BSC now state that
they do not need the services of Mr Ed Kitzman anymore although he is still present as

Technical Director.

BB_

E,A “
BB appointed Mr Donald Anderson, former leader of City of Edinburgh Council to advise on. PR -
issues. There has been a high leve! of briefing to the press which, if by Infraco, is in breaqh of
the Infraco contract requirements. Most latterly with the retirement of David Mackay.f from
tie/TEL we saw BSC attempt to take legal action. This was dropped at the last mlnute““m the
Court of Session and a press release issued making statements about the c1rcumstances of the
case being made which were unfounded. Finally, there has been deteriorati o w
relations with a source close to the Consortium openly commenting on tqh 13 behalf

Positions

On 11/10/10 (Appendix 15) BB and Siemens met with t@efo dISCUSS an option for a “mature
divorce” or settlement resulting in the Infraco cont bemgu rought to an end. In this both
BB and Siemens outlined that they felt that neg&@tnonsﬂdere not proceeding and they were
willing to discuss with tie options to mutual@@ree qtermmatlon of the contract. tie left BSC
to come back with proposals in this resp%% 4ehs stated that they would be willing to
remain and assist tie complete the pro i
Contract. CAF were unable to atten@é

@ O =
CAF separately have intimate t they are keen to be re-novated to tie to provide the
Trams and maintenance f& th m‘ the future.

"«.

Yll

S
i

4, 2 DRPs / Adjud%'(lon

5
o

Following detailed Iegal‘»analy5|s and Senior Counsel's opinion, the decision was taken by tie in
the late summer of, 2009 that tie would commence dispute resolution proceedings to unlock
the contract ad “:h‘rstratlon impasse which had developed around three issues:

° Jthe Infraco's position that in any case where it puts forward an Estimate in respect

*d“f of a tie instructed variation to the Infraco Contract or a Notified Departure (a form
of mandatory tie Change), the Infraco has no obligation to carry out the works
comprising the variation unless and until tie either agrees the Estimate or places it
into dispute resolution;
the Infraco's position that any amendment to design which altered the so called
Base Date Design Information (a limited set of drawings frozen at a point in time
— November 2007) as opposed to the final design of the ETN Scheme) represents
an event which entitles the Infraco to automatic additional payment and time
relief regardless of the reasons for such alteration; and
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. the Infraco disregard of contractual time scales in which it is obliged to produce
reasocnable Estimates in respect of variations.

A discrete number of disputed matters were initially selected for dispute resolution. This
followed concerted efforts to reach compromise through informal mediation in June
2009. It should be understood that the DRP was commenced with full recognition that,. »
despite reasonable levels of confidence on outcome, there could be adverse fmdlngs“’ ’
The proposition was that without DRP, Infraco would continue with damaging obsti;nacy
and no resolution on either entitlement or value on their claims would be reached Unless
tie simply conceded across the board to demonstrably inflated claims. Unders‘c@’od in this
context, the use of DRP was the only route open to tie, indeed not deploymg DRP would
have meant ignoring the proper contractual mechanism for resc Lvmg difference.
Additionally, the DRP contains an internal process to achieve settlen‘nent by agreement

and tie wished to engage this to ensure that all effort had bggn ;USed to avoid formal
external proceedings. In numerous instances this has @Ited\?ﬁ tie driving Infraco to a
compromise on the Estimate which would not have n achlevable without either using
or threatening to use DRP and encouraging th rac@ to revisit its valuation of the

variation in question.

4.2.1. General Overview

issue referred has been one of
substantial. This has redu the rc‘ ims made by BSC from £24.0m to £11.2m - a
reduction of 115%. A h|g%{§ el summary of the stage each reached through that process
is as follows: N\ & iy
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No Topic Subject Stage Complete
1 Bus lane on Princes Street Initiate Work Settled at internal v
_ stage
2 % uplift in prelims Costs Mediation | )
3 Hilton Car Park Contract definition | Adjudication
4 EOT1 Costs Mediation
—
5 Gogarburn BDDI - IFC Adjudication
6 Carrick Knowe Bridge BDDI - IFC Adjudication
i 'U,‘\::;'m. -
7 Russell Road Bridge BDDI - IFC Adi{(jicatig,mﬁ;fﬁ-’* \'
QY dr
8 Haymarket BDDI — IFC/ Costs q‘@etﬂqd;*at internal )
\l{:"w"'
' O stgge”
9 - Baird Drive BDDI—IFC ?) i éttled at internal N
' AQ" Ll’i“ | stage
10 Balgreen Road 4 Settled at internal v
stage
11 Depot Access Bridge Adjudication )
12 MUDFA Rev. 8 Adjudication v
13 Section 7 track{@jﬂage o BDDI ~ IFC/costs Adjudication v
- :
j DNad “.“ \’ i
14 Tower Bndéé" S BDDI- IFC/costs Adjudication v
L0
Y
15 Murrayﬁelvg.‘rlé}wderpas's Clause 34.1/80.13 Adjudication Vv
o {ability to instruct
works before an
ot estimate is agreed).
16 {*Landfill Tax Costs Adjudication v
:J{;?¥ Sub contractor terms Principle Adjudication A
N
‘,,‘h.‘?_‘*"{i““‘h 18 Preliminaries Costs / payment Adjudication X
R
19 - Section 7 Drainage Valuation | Costs Referred by BSC. CEO | V
of ND6 & &7 meeting held 13
October 2010.
Agreed valuation.
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Included now in total
of DRP on Section 7
above (item 13).

20 Valuation of PSSA Costs Mediation X
Part settled at
mediation

21 Section 5B track drainage BDDI ~ IFC/ Costs Settled at internal v
stage

22 Section 5C track drainage BDDI — IFC/ Costs Settled at internal v
stage

23 Lindsay Road Costs Internal stages

24 South Gyle Access Bridge Costs

25 Bankhead Drive Retaining Costs

Wall '

(Table 7}

4.2.2. Overview of Individual DecisionQ®

Q%
The following provides a brief ogr)/ \i ihe main issues which have been referred
to adjudication through the @ute R isolution Procedure under the Infraco Contract.

it is not legal opinion on outcome of the completed adjudications or on the
continuing DRP Strategbo ) ~r;;'5r’
@ W3

l

Hilton Hotel Car p;a\@( ,,,,,,
f

:{‘r
infraco had r?-sed‘wto accept that it was obliged under the Infraco Contract to
proceed with the carrymg out and completion of the construction/re-configuration of
the car parkmg spaces at the Hilton Hotel ("Hilton Hotel Car Park") unless and until it
recelved {~instruction from tie. tie then referred that matter to the Dispute
n Procedure.

In‘fraco claimed that carrying out the works to the Hilton Hotel Car Park constituted a
yarlatlon to the Infraco Contract. The amount claimed for this variation was £90,067.
A ?-rtv The Adjudicator (Mr Robert Howie QC) wholly agreed with tie's position, in that
Lt Infraco was obliged to carry out and complete the Hilton Hotel Car Park without

& v instruction (or any additional payment) from tie.

Gogarburn Bridge and Carrick Knowe Bridge

Infraco and tie did not agree as to the extent to which the matters depicted on the
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Issued for Construction Drawings in respect of the structures known as Gogarburn
Bridge and Carrick Knowe Bridge constituted a Notified Departure in terms of Pricing
Assumption 3.4.1.1 of Schedule Part 4 (Pricing) (referred to generally as the "BDD/ to
IFC issue"). tie then referred both matters to the Dispute Resolution Procedure.

On matters of interpretation of Schedule Part 4 (Pricing) generally, tie's position was
that Schedule Part 4 (Pr/r:/ng) says the Infraco's price for the specified works (the .
"Construction Works Price") is a lump sum, fixed and firm price for all elements. ___fh
work required as specified in the Employer's Requirements and the Infraco Proposals
A Notified Departure occurs if the Base Date Design Information is amended.“ Which
gives rise to an examination of the price if that is justified. Infraco's posmén was that
the Construction Works Price is to be based upon the Base Date Desngn: Information
only and matters that will become Notified Departures are mattersrthat fall outwith
normal design development that could be construed from the lnf .etlon available to
Infraco contained within the Base Date Design Information - Qn“*lnfraco s view Pricing
Assumption 3.4.1.1 applies to all changes except th whlch could be considered as
the "normal development and completion of d%ﬁ om, the information available at
Base Date Design Information and "normal ¢

opmeht and completion of design"
has to be understood in the particular wa VIded,m the Infraco Contract in that it
excludes changes in shape, form or outlﬂespecn‘lcatlon

The Adjudicator (Mr Hunter) reason n whlcﬁ point neither party invited him to do
so} that the Employer's Require ha\/é in terms of the price for works been
clarified in paragraph 3.1 of sch&ile p Cift 4 and thus limited by the Base Date Design
Information and the Sched rt 4JPr1cmg) agreement in respect of the agreed fixed
price. Adopting that rea ing,. the Adjudicator proceeded to find that a number of
the matters depicted Qg‘;@he sued for Construction Drawings in respect of the

structures known ogarburn Bridge and Carrick Knowe Bridge constituted a
Notified Depa é\n terms of Pricing Assumption 3.4.1.1. DLA, McGrigors, Richard
Keen-QC and l|§ """" "““(a subsequent adjudicator) agree with tie's position.

Though Mr Hunter Was not asked to decide upon matters of valuation, it is the case
that tie is of the’épmlon that the Estimates submitted by Infraco in respect of each of
the Gogarbur‘n Bridge and Carrick Knowe Bridge structures are grossly overstated -
such thaﬁ"’(l") Infraco's Estimate in respect.of Gogarburn Bridge was in the amount of
£313 08(3 31, whereas tie's assessment was in the amount of £72,551.35. This matter
was%subsequently agreed as £176,195; and (2) Infraco's Estimate in respect of Carrick
(;;KJnowe Bridge was in the amount of £391,971 , whereas tie's assessment was in the
4L amount of £99,403.92. This matter was subsequently agreed as £138,265.

. v‘*»f Russell Road Retaining Wall 4

Infraco and tie did not agree as to the contents of Infraco's Estimate in respect of the

~ structure known as Russell Road Retaining Wall. Infraco then referred that matter to
the Dispute Resolution Procedure. The Estimate was in the amount of £4,597,847.07
and concerned three elements (LOD, Contamination and Foundations)

DOC.NO. VERSION STATUS DATE SHEET

RESOLUTION . 2.0 Final 22/12/10 31

CEC02084200_0031




Privileged and confidential — prepared in contemplation of litigation T Edmburgh

FOISA exempt ams

I —

As part of that dispute, the arguments previously advanced by both Infraco and tie in
the Gogarburn Bridge and Carrick Knowe Bridge disputes were rehearsed before a
different adjudicator (both tie and Infraco accepting that the decisions of Mr Hunter

were not binding on the adjudicator).

On matters of interpretation, the Adjudicator (Mr Wilson) roundly rejected Infraco an
position that the Construction Works Price could be construed as bemg solely for tﬂe
agreed with tie's interpretation of Pricing Assumpt/on 3.4.1.1, in tha’%::»*"""hormal"
development of design is progression towards the Employer's Reqwrem:éﬁts as would
be expected by an experienced contractor and his designer; W‘and the word
"amendment", which qualifies the application of Pricing Assumpt/on 3.4.1.1, means
that Pricing Assumption 3.4.1.1 can only apply to something stlpwmg on the Base Date

Design Information, not an addition to achieve eﬁ\pllahce with the Employer's
Requirements. \ 4

6® w{«,‘m
Notwithstanding the issues of principle v&earied? before and examined by the
Adjudicator, the substantive dispute co @rnegsthe contents of Infraco's Estimate. It
was acknowledged that certain of defenc’:as proposed by tie to the monetary
claims made by infraco (as set ou Es’ufnate) might not succeed. Those defences
did not, by and large, succeed b was, the case that Infraco's Estimate was initially in
the amount of £4,597,84 th« Havmg assessed an amount of £701,467.95 in
respect of Foundations (L@ av;ﬁg “been withdrawn by Infraco as part of the dispute
resolution process an th, jnfraco and tie agreeing that Contamination was to be
dealt with sepat q%f%; apd the Adjudicator decided that the amount of the
Foundations t(%)~ é57 21.

Section 7A Track Dramage

it tt”
Infraco and, t,le did not agree as to the contents of Infraco's Estimate in respect of
Section 7A« ﬁ'rack Drainage. tie then referred that matter to the Dispute Resolution
Procedpre The Estimate was in the amount of £1,350,000. tie's assessment was

£24”O73 60.
N ‘L"“h
x.

‘*;'As part of that dispute, the arguments previously advanced by both Infraco and tie in

M o

i ; " the Gogarburn Bridge and Carrick Knowe Bridge disputes were rehearsed befor_e a
“h‘ different adjudicator {both tie and Infraco accepting that the decisions of Mr Hunter
were not binding on the adjudicator).

During the adjudication process tie and Infraco were able to agree the valuation of
certain Notified Departures, those amounting to £242,068.
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tie sought a declaration that the matter relied upon by Infraco for the balance of its
claim did not constitute a Notified Departure. The Adjudicator (Mr Coutts) came to
the view that a Notified Departure had occurred in respect of the remaining Section
7A Track Drainage.

Adjudicator. That was subsequently settled during the internal DRP stage ofla k
valuation dispute raised by Infraco at £755,000.] e ‘:
. | Yo
o
A

"l
rn

Tower Place Bridge

structure known as Tower Place Bridge. tie then referred that ma’tter to the Dispute
Resolution Procedure. The Estimate was in the amount, of’ £595 358 {and was
subsequently reduced to £455,881.56). tie's asseg§ment, "of the admitted Notified
Departure was (negative) £305,026.66. The dlspl&@ prmclpally concerned matters of
valuation. As part of that there was dlsi\ ong,;lj:concernmg the operation and
administration of the electronic data ro ancl; we documents stored therein in
respect of the Base Date Design Informa&@n

The Adjudicator (Mr Hunter) d@j%d that the value of the admitted Notified
Departure was (negatlve) £26009% 48..% S5

Depot Access Bridge 0@

Access Bridge nfra¢o's Estimate valued the Notified Departure at
£2,478,205.05.%ie challenged the Estimate on the basis that it took no account of the
associated walls of fhe single integrated structure of which tie said the Depot Access
Bridge formed; part tie also contested the Infraco's valuation of elements of the
Estimate. tle placed a negative value of £4,827,117.21 on the Estimate (in tie's view,
the assocrated walls which Infraco took no account of in its Estimate produced a

negat;ve value) Agreement could not be reached on the contents of the Estimate and

Infraco then referred the matter to the Dispute Resolution Procedure. In its Referral

-[\lotlce in the adjudication, Infraco reduced the value of its Estimate to £1,819,180.29
Z/{a reduction of £659,024.76).

Infraco intimated ggo%fledf Bleparture in respect of the structure known as Depot

P 4 The Adjudicator (Mr. Porter) decided that the Depot Access Bridge did not form part of
a larger single integrated structure affected by the same Notified Departure, and so
the associated walls did not require to be valued in the Estimate. Mr. Porter valued
the Notified Departure in the sum of £1,230,624.80.
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(it would be open to tie to intimate a separate Notified Departure to Infraco in respect
of the associated walls. This has now been notified by tie).

MUDFA 8

Infraco intimated a Notified Departure in respect of delays to the MUDFA Works. B
Infraco's Estimate sought an extension of time in respect of the four Planned Sectlopa“ '
Completion Dates. More particularly, Infraco sought an extension of time for Sec';lon A
from 1 June 2010 to 13 December 2010; for Section B from 1 July 2010to 10m_lJanuary
6 September 2011 to 20 May 2012. The Estimate did not deal wath costs v!i'té contested
the Estimate on the basis that it was not competent because, in broadj:erms it did not
take account of possible mitigation measures and did not deal W|thff:osts Following a
meeting, notwithstanding that BSC undertook to go away and. c'o snder proposals put
forward by tie; Infraco referred the matter to the D|s®ﬁe Resolutlon Procedure.

q "
In the adjudication, tie's prmapal position was @g’f the‘kEstlmate was incompetent
because it did not comply with the require ts o,f CTauses 80.4 and 80.7 of the
Infraco Contract and, in particular, it dld&@i shqw“that the tie Change would be dealt
with in the most cost effective man nd dld hot deal with costs (Infraco argued
that there was an agreement to d ith. costs once the time element had been
agreed - tie disputed that such a&greement had been made). tie's alternative
position was that even if th mal:erwas competent, infraco had failed to prove its
entitlement to the extensi@s of tlme sought because its delay analysis was flawed. tie
argued, inter alia, that delay anaIysns did not consider readily available and cost
effective mitigatio g’asures (including accelerative measures) available to it. tie also
argued that so@~ nf('a“to s calculation of its entitlement to an extension of time
was based on i rlghtito exclusive access to Designate Working Areas, which it
equated with Intermedlate Sections, it was bound to fail.

”("b.
The adjudlcqur (Mr. Howie) held a preliminary hearing at which he consudered tie's
prmcnpal gosntlon (during the hearing Infraco withdrew its argument that there was an
agreemént between the parties that costs would be dealt with once the time element
had,'*Been agreed). Mr. Howie decided the Estimate was competent; compliance with
-eaéh of the requirements of Clause 80.4 and 80.7 was not a condition precedent to the
o Estimate being considered. In his reasons, Mr. Howie suggested that it would have
““:’J' been open to tie to refuse to participate in a clause 80.9 meeting unless Infraco

4,«;yu';-'!i”‘ provided a fully completed Estimate.

At a second hearing, Infraco led evidence in support of its claim for an extension of
time. Mr. Howie decided that in respect of Section A, Infraco was entitled to an
extension to 2 November 2010. In relation to the other sections, Mr. Howie found that
Infraco had failed to prove its case. In his Reasons, Mr. Howie held that Infraco had
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wrongly equated Designated Working Areas with Intermediate Sections. He also held
that Infraco were under no obligation to include acceleration measures as part of the

Estimate.

Murrayfield Underpass - 80.13 Instruction

4

4\“’1

Infraco referred the issue of their requirement to comply with tie’s instruction relatlng
to proceeding with Works associated with a Notified Departure. This is a decmon Qn
whether clause 80.13 empowers tie to instruct/direct Infraco to proceed with, the
work in the context of a Notified Departure (there being no dispute as to th&emstence
of a Notified Departure). Lord Dervaird decided that tie is not empowered by clause

80.13 to instruct/direct as set out above. *t“
Lord Dervaird's decision offers no meanmg to the words at the end of clause 80.15
...unless otherwise directed by tie." 0(\ ,w
&

Lord Dervaird did not decide whether clause 34QQémpo\/vers tie to issue an instruction
where the claimed Notified Departure is dis an n advance of that dispute being

determined. ” (%)
Q)
(2

Following this decision, tie has ca gsedklNTC s according to the adjudicator’s
decision and is refining actions bSded an, fhls categorisation.

eo A

i
Landfill Tax i

3, e

Lord Dervaird give @(‘gfeasons as to why the Infraco Works would not have been an
eligible project | yln J;,for exemption, the reasons being that he found that it is not
proposed that $ny more "material be removed than is necessary for the tram line to be
constructed, and tha% the tram line as constructed will be surrounded by ground
containing pollutants There is no analysis of the evidence provided to Lord Dervaird,
which mcluded expert reports and a statement from David Balimer, and the basis upon

which Lol"’dﬁ Dervaird arrived at the conclusions he did are not explained.
i >

AsqLerd Dervaird found that no exemption would have been granted, there was no

0 n@&d for him to come to a decision as to whose responsibility it was to apply for the

fe xempt:on In paragraph 13, he never the less expresses the view that it was for tie as
the beneficiaries from an exemption to make the application, although he gives no
reason for this conclusion and there is no consideration of the legal arguments put
forward by tie in support of its position that Infraco were under an obligation to apply
for the exemption {presumably because there was no need for Lord Dervaird to come

to a decision as to whose responsibility it was).
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Lord Dervaird grants the declarators sought by the Infraco, which can be summarised
as follows: (1) provided Clause 80 is complied with Infraco are entitled to be
reimbursed landfill tax; (2) Infraco were not obliged to apply for an exemption from
landfill tax; (3) no exemption if applied for would have been granted; and (4) the
amounts to be reimbursed to Infraco for landfill tax do not require to be

discounted. The wording of the first declarator is important. Infraco are entitled to be L

paid or reimbursed landfill tax "always provided the Not/fled Departure Mechanism Is_,;“‘ '
complied with". In circumstances where there is a more cost effective way of deahpg
with contaminated material than disposing of it to landfill, for example, such as™
treating the contaminated material, then Infraco should not be entitled to d\Sbose of
the contaminated material to landfill and claim reimbursement of IandﬁLI tax

f’f’

4=

Sub-contractors : o
o
o

The primary outcome of the decision is that Infraco \/@L\nave“té have subcontracts for
Key Subcontractors to which clause 28 applies ex @ed by each of the Infraco
Members (unless tie waives the requirement f at td Be done in a particular

case), as tie is entitled as a result of the dec tonmj‘ts favour to refuse approval of
any such Key Subcontract where it is notﬁecute&“by each of the Infraco Members.

O(b ﬁ,
" Q “n\
. . O -‘,M\«
A number of other Estlmaé submttted by Infraco have been identified as being

potential candidates for erralnto the Dispute Resolution Procedure, principally on
the basis of those Estigfdtes bemg very significantly overstated, but also to drive home
tie's interpretatio é@q} Infraco Contract that the lump sum Construction Works
Price is not cir rlbedrby what is depicted on the Base Date Design Information but
rather represe thé ﬁrlce for constructing the entire Infraco Works in accordance

with the Employen "Reqwrements

Future matters

Under the !nﬂ'aco Contract, an adjudicator's decision is binding unless overturned by a
courtjudgment and either party is free to take an adjudicator's decision to litigation.

Uq The original strategy of DRP as outlined in the March Pitchfork report was to:
e test a number of the contractual principles which lay at the heart of the
changes;
e drive down the values of the Estimates being submitted by BSC;
e get work started at a number of locations through the application of Clause
80.15 of the Infraco contract, and
e drive change in behaviours by the contractor.
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We can say that the strategy has been successful in driving down the values of
Estimates and that is evidenced already within the report. It has also resulted in work
starting at a number of locations where it was stopped subject to the changes being
agreed. However, mobilisation of the contractor was slow and inevitably the
contractor soon found other “changes” which were subject to the same behaviours.

A number of contractual principles have been tested. However, the results of these"-

adjudication decisions have been mixed and in general the adjudicators have noq glven
clear direction on the operation of the contract or the interpretation they have given
is subsequently open to further interpretation. This means that it has not prowded
tie/CEC with any basis for certainty. I

Behaviours have not improved as a result of opting to put thmgs Inv )
have found that BSC has systematically used the ravg' "DRP deC|S|ons as PR
opportunities and sought to use this as an opportr@Qy to 'cPeate widespread media
coverage creating tensions across Stakeholder gé%@s o

n;'q"ab
In summary, DRP is not a basis on its owvs% resolve the differences between the
parties and to date has not delivered c&@alnty%or “acted as a catalyst to progress the
works in line with the Programme~@RP is. management resource hungry and an
expensive process for all parties. %wasr recogmsed at the December 2009 TPB and
resulted in Project Pitchfork as %ported in the PF1 report as a means to find a new
way to deliver certainty of nd, pr‘ogramme for the Edinburgh Tram Project.
For all disputes which ha@ been-wresolved through the DRP process the value of the
change has been re% d from BSC's initial Estimate of £24.0m to £11.2m — a

. o
reduction of 115/2.\6\

4.3.1. Imtlatlodwa Carlisle

Late in 2@09/early 2010 the Infraco were promoting an extension to the Princes Street
Supplemental Agreement which applied the same terms and therefore regime to all
future on-street works. They were doing so under the mistaken threat to tie that

J.-th’ére was httle tlme left before lnfraco would wnthdraw from the Infraco Contract By

& acceptable and that the outcome of the Princes Street Agreement was not seen as

being a success. There had been unacceptable disruption to the City; the quality of
the work was in some areas defective; and the cost was unacceptable. Moreover, the
Consortium had not delivered a final integrated design for the remaining areas of on-
street work and this was one reason why tie had refused to issue a permit to
Commence Works at Haymarket.

DOC.NO. : VERSION STATUS DATE SHEET

RESOLUTION 2.0 Final 2211210 37

CEC02084200_0037




Privileged and confidential —

FOISA exempt

prepared in contemplation of litigation

Edinburgh
T

rams

To enter into an extension to the Supplemental Agreement would have committed tie
to unknown costs and an unknown programme as well as having reduced control on
the disruption to the City streets. In recognition of the fact that the on-street works
had been delayed by late utility diversions tie were offering to deal with the whole
matter by way of Clause 65 - Compensation Event.

‘5.
An inconclusive and unsatisfactory meeting was held with the Infraco Consortium onl;';'»“f ’
the 16 April 2010, after which Michael Flynn (Siemens representative on the Infrago
Board) contacted Anthony Rush with an invitation to meet on a one-to-one baS|s to
see whether there could be an agreement on an agenda for change.

I \\"‘m

,,,,,,

h

A meeting took place in Carlisle on 21 April 2010 at which it was agreeci o investigate
a sensible way forward, being to truncate the Infraco Contract at, ohabout the East

end of Princes Street/St Andrew Sq on the basis of a guarantee;d maxumum price with
a new completion date. It was also agreed to investi aHoqung tieto
take over the Civil Engineering Works between H arket, and Shandwi
Flynn and Mr. Rush were in agreement that ea@ rty §hould nominate a “clean
team” and that any negotiations should be

stepinand .
ck Place. Mr.

er, theustrlctest confidentiality and

without prejudice. It was very clear and {@the opé°h that “price certainty” was a
’&reerpent This became known as Project

",
.‘Lkui

cardinal requirement of any truncat

Carlisle.

The purpose of the first me
initiative for the Edmbur%)@’ram .Pro;ect to:

/re nhase the works for the Infraco Contract
évwed delivery dates for the re-scope/re-phase the works

held n 21 April 2010 above was to discuss an

elop'a Guaranteed Maximum Price (GMP) for the revised scope and
rev?sed delivery dates

street wqus, starting ' works in relation to Clause 80 etc, it was decided that tie
would engage in these discussions (which aligned with one of the key
recommendahons made at the TPB in March —
xpartlal or full exit of BB) to see if a successful outcome could be achieved. The concept
"l"of this was that civil engineering work beyond a terminal point would be descoped
: 2> from the Infraco Contract whilst tie maintained the aspiration of keeping the Infraco

Contract intact and Siemens involved.

monitor the opportunity

to achieve a

Our objectives were to pursue the following actions identified in the Pitchfork Report:

* Monitor opportunity for BB Exit on acceptable cost/risk terms;
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® Wrap it into a revised Infraco Contract compllant with procurement
regulations, and |
® Find a new way of working with BSC which mitigated against further dispute i
risk. ‘

4.3.2. Carlisle Governance

This process was managed by tie using a separate “clean team” using Mr Anthonyk

Rush and advisors from GHP associates and DLA. This team was authorised to c,|scuss
options, but had no power to agree or commit. All discussions were held on a'without
prejudice basis. , "‘,.,4.{;:1

follows:
Included:
' ® All work from the Termi omt to be agreed but expected to be at St
Andrew Sq) to the Ag@rt qabllng Works on or adjacent to the Forth Ports’
Estate; y ‘
® Provision of all ms;. o !
® Completed, i grated and assured design

® Testing (@ﬁ‘nmlssmnmg and Maintenance, and
o Cert %& on Iqadmg to full Service Commencement as provided under the
Infra

ontréct

P i 'All work from Terminal Point to Newhaven.
Gogar Interchange.

.....

{""J programme
o, “‘; %
e ‘,"'\

o Subject to a tie Change Order tie will have the following options:

"

® Purchase unused equipment from Siemens;
® Provisional contract with Siemens to provide electrical and mechanical
services(E&M) from Terminal Point to Newhaven, and

DOC.NO. VERSION STATUS DATE SHEET

RESOLUTION 2.0 Final 22/12/10 39

CEC02084200_0039



Privileged and confidential — prepared in contemplation of litigation T Edinburgh

FOISA exempt ra m s

® Provisional contract with Siemens and CAF to Commission and Maintain
from the Terminal Point to Newhaven.

Step-in rights for tie
Infraco will give tie an irrevocable price adjustment to the Contract Price which

would be instigated by either tie or Infraco for tie to exercise step-in-rights (on
terms to be agreed) for the following works:

¢ Civil Engineering Works from Haymarket Viaduct to the Terminal Pomt

e

¢ Remedial Work to Princes Street J,,.;%,g

Note: Step-in will be subject to an agreed deduction in Contract Price’ and subject

to agreement of a tie Completion Date. ;¢ '-37‘;: ¥
O
An essential condition was that the Infraco Contra ma Qéd extant with vatiations
which: ?\0 0‘“5.5?
R

Permitted tie to omit Civil erwé%ng \A};orks from Haymarket to Newhaven
Permitted tie to instruct w rom. He Terminus on a “provisional” basis
Retained Siemens as the@%‘\nde" @*f'E&M works
Retained CAF as the T Provider
Retained SDS as thﬁnﬂ’rovxder
.J
e Satisfied the re%@emﬂg\pt of the ICP
'\ i a3

It was intended tha@% woxk“omltted from the Infraco Contract would be re-procured
by tie in accorda hstd mpetent EU procurement regulations.

Draft Heads of Terms & Assignation Agreement

tie also developed a draft Heads of Terms (HoT’s) (Appendix 17) which was shared with
BSC on 9th june 2010 to reflect the MOU. The purpose of this document was to start the
process of formalising what was outlined in the MOU in anticipation of the legal

,,,,,,,

agree*ment being reached.

o
M l.J

' 4.3.3. Carlisle Progress

On the same day as tie sent the HoT’s to BSC, BSC formally wrote to tie confirming
their desire and commitment to complete the Infraco works under Project Carlisle, but
also including a sting in the tail which documented their qualifications for such an
agreement. These qualifications related to programme and LAD’s, confidentiality
agreements and finalisation of scope. This was followed up by a letter dated 11th June
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2010 re-iterating that BSC could not meet tie’s desired completion dates for the
project as set out in the HoT’s. At this point, BSC had not engaged with their sub-
contractors to start the pricing exercise for the GMP.

By mid-June 2010, the Carlisle negotiations had commenced. There were signs of
common ground but Siemens did appear to be leading the discussions and BB
appeared to be engaging reluctantly. It is fair to say that during the entire process, the
negotiating team had consistently felt that BSC (or BB) saw this as an opportunlty ’go

_ re-price the revised scope. There is currently no documentary evidence for thls ‘But
this is seen as one of the main areas of risk. Additionally, the programme : submttted by
BSC in their letter of 9™ June 2010 identified an OFRS date for Airport — Haymarket as
18" November 2012. : _,I,g;;{,:él’l"“

i
However, during June, BB introduced a new face into the equatlo'n Mr Ed Kitzman.
By end of June the negotiation team was reporting aé}y pqglﬂve approach from
Kitzman. e
, bQ 1, ;

A meeting was held on 16™ June 2010 invol@%M l'kay, Jeffrey from tie and
Wakeford, Darcy from BSC. The meetin 3 din t but cordial and it was apparent
that Siemens were in charge from B ’@perspectwe Although the pricing exercise-had
still not started BSC did state that weye« gearing up for it with additional resources
being brought in from Asia for t@exercjse tie raised concerns about design and BSC
confirmed that they would a fum‘/ assured and integrated design completed by
mid July 2010. At this m g, BBwEbnﬁrmed their intention to put the Carlisle
proposal to a main boaﬁetetmg on 20" July 2010 for a decision.

L

&
Mr Rush & Mré‘@\/neagx“from tie had discussions with BSC over the weekend of
19/20 June wh¥re a réVised scope was shared and it appeared that as of 21 June tie

‘ The&sequence of events was then as follows:
f‘v
e The response which was promised by 22" June was actually received on
29™ June. This contained an ongoing commitment to work on Carlisle. The
letter also contained a number of “clarifications” to the GMP and a
programme which only indicated delivery from Airport to Haymarket. This
missed a Tram Project Board deadline but also missed a date of a meeting
tie had with the Minister.
* Whilst work had started on the GMP within tie with the creation of
templates and sharing of information between the tie team and its advisors,
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as at 20" June BSC had still not started this pricing exercise by speaking to
sub-contractors. It had been agreed that tie would have a seat at the table
for the meetings with sub-contractors. Whilst the exercise hadn’t started,
BSC had committed additional resources including resource from Asia to
assist. By late June/early July this process had started and a GMP was
delivered to tie on 29/07/10.
. Mackay and Jeffrey had a telephone conference w1th Darcy and Wakefordm, -

,,,,,

assured desngn was promised by 16" July & BB advised that they expec’ted
sub-contractor prices by the end of the week. A further meetmg was
arranged for 26" July 2010. s A

e As of 23 July, tie had not seen the design but BSC assured 'l"ié that it had
been delivered to them from SDS. Meeting arranged wltH’itle on 26™ July to
review the design. The first tranche of what urported o be the assured
design was delivered to tie on 9" August - &se Wetje reviewed but were
not capable of acceptance by tie. tie h evyelwed the GMP offer and
planned to made a counter offer to N

duﬂng week commencing 23/08
with further discussions held witf\BSC that“'week Offer was made on
24/08/10. W© ...*.ch »

® During the next 2 weeks f@&r dlscussmns were held with BSC which
culminated in a senior I@Yja ing on 13/09/10 (Jeffrey, Rush, Mowatt
from tie, and Wakef Darcy} Walker and from BSC). Just in advance of

this meeting tie r ed,d"/'&‘/i‘thout warning, a revised offer from BSC. It was
clear at this me&ing that any Carlisle agreement was still some way off.
® There then wed2 meetmgs between Richard Jeffery of tie and Richard

Walker C to,fdrscuss DRP items. At these meetings Richard Walker
sugges@d to, t;e that BSC would be interested in seeing if there was a way
achieving, a}*@?nature divorce”. This was followed by a formal meeting on the
subJect or*11/10/10 with Richard Jeffrey and Susan Clark of tie and Richard
Walkef “and Michael Flynn of BSC.
. Qm14/10/10 tie received a letter from BSC (Appendix 18) which stated “we
o see no point in meeting again to discuss anything and everything but the
’f"“"' fundamental difference between the Parties, that being the difference in
' scope, programme, T&C’s .....” tie sought clarification from all 3 Infraco
. ‘parties that they were formally withdrawing from the Carlisle process. No
. @;i:vf'{:;" individual responses have been provided but the Consortium wrote on
N 29/10/10 to advise that they no longer felt the need for Ed Kitzman's
U* involvement, that they were not withdrawing from Carlisle but insisting that
it was tie that had to compromise to make Carlisle acceptable. BSC’s final
correspondence was short but outlined their ongoing and combined interest
in finding a compromise solution with tie. Carlisle was not mentioned in this
letter and it was sent at a time when discussions had been ongoing with BSC
about a “mature divorce”.
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4.3.4. Carlisle Status

Detailed discussions took place between the Infraco (represented by Ed Kitzman) and

for tie (Rush and Molyneux). These discussions were on a without prejudice basis and
neither parties’ representatives could commit the party they represented. In line wit’h;;:«,&n
the timetable agreed the Infraco made a proposal on the 29 July 2010 The said H;,:i;;;;h'
effect retained the Infraco’s ability to apply Schedule 4 to an increased prlce for a
reduced scope of work.

ay

Having discussed the offer with CEC tie made an offer based on the prjncmles of fair
valuation to the Infraco on the 24 August 2010. This offer was baséd on the detailed
discussions with Mr. Kitzman and if accepted it would have achieved tie’s
requirements: a working tram system (Airport to St. @%rews Square) for a certain
price within the budget for ETN and a design fo&éﬁompletlon of the ETN to
Newhaven. It is true to say that there had bee¥icatiohs from the Bilfinger Berger’s
Site management that they were not in favépeof the broposal but more senior
members of member companies had ex&@ssed_“a strong desire to see the proposal

work. : o’b

It was the Infraco Representatw&n Site;

Proposal” on the 11 Septe 01
requirements; itin effect ght tg Worsen tie’s position. Nevertheless further
discussions took place Mp .Kitzman subsequent to which a revised offer was

made by tie on 2 @ember 2010 which was agreed by Mr. Kitzman to be a
framework on he(partxes could reach a commercial settlement.

.,; *ﬂ‘w.‘l °
There has never been an explicit rejection from the Infraco of the principle of tie’s last
offer but it could%be said that as their Ietter dated 1 October 2010 rejected tie's price

Find
I h

revised price Moreover, the Infraco have a desire to truncate at Haymarket and for
Slemens* to provide matenals only to Newhaven from Haymarket.

The table below shows the iterative process engaged in by the parties in an attempt to
deliver these core objectives.

Offers | Date GMP Programme | Scope Reference
BSC 29/7/10 £4433m & | 19/11/12 Airport to Princes Street East 25.1.201/EK1/6338
: Euro 5.8m plus Newhaven Enabling Works
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tie 24/08/10 £267.3m 06/06/12 Airport to St Andrews Square INF CORR 5858
’ . Part A - excludes
plus Enabling Works at SDS/ PSSA costs
Newhaven
BSC 11/09/10 £4055m 7 | 18/12/12 *Airport to Haymarket plus 25.1.201/EKI/6682
Euro 5.8m Newhaven Enabling Works .
tie 24/09/10 £282.3m 06/06/12 Airport to St Andrews Square INF CORR 6275. 4 ‘4,7,
. (Appendix 11, p
plus Enabling Works at 10) + fg’l‘ or
Newhaven contamlnatnon
(Table 8)m .

m o

It should be noted that tie’s proposal excluded payments to SDS and féi‘" Prlnces Street
Supplemental Agreement and assumed purchase of a reduced numl‘a’er of frams.

,,,,,

tie has offered to include a provisional sum of £8 mll@ fomthe removal of
contaminated material.
bg 1 *(‘uf

The fundamental differences between tie awslxnfraédrcan be summansed and
explained as: \\Q

tie Proposal

Price —tie’s offer is based on g va uatlon ! tie has conceded from the start that the
revised price was open to negotiation
upwards. Moreover, various Infraco
executives have suggested that they will

*ln e

a fair valuation putting the |es back
where they would hav§~® n m;{May 2008 if
they had known the fu extent "of the
difference between BBaand IFC. Whereas
the Infraco are cIa|m|ng full recompense for
their additional coét*s calculated by reference
toa schedule @f erd rates given in Schedule
Part 4 W|thlf|xed percentages for
prellmllnanes and profit. They also seek to
retam tlle ‘mobilisation payment of £45.2
mllllon Whereas tie’s fair valuation absorbs |
{“‘:'*thls payment because it was de facto a
payment in advance. In addition they are

reduce their aspirations.

looking to recover their prolongation costs

from tie whoever is responsible for the
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prolongation.

Payment for Princes Street — tie’s offer tle always saw thls as a negotiating point.
excluded payment for Princes Street, making
it subject to further negotiation.

Payment to SDS — tie’s offer made this tie always saw this as a negotnatmg pomt
subject to separate agreement.

g b

; o
Completion Date - tie’s offer sets these at  ; tie always saw this as a 'iig'“'gotiating point.
those determined at adjudication.

Scope — tie’s offer unambiguously makes the | Agreei

Infraco responsible for all additional costs red

however so arising except for unforeseen @je pnge»certamty and the Infraco could
utilities costing more than £50,000 and Od&tlll act m a delinquent manner.
Contaminated Land up to £8 million. 3 5 o

Whereas the Infraco are attempting t@( ep v,u»‘r
Schedule Part 4 extant. o

< o :

The benefits O%OJecf"Carllsle in the form desired by tie are described in the essential
principles described ébove In addition to that any agreement based on the concept
of Project CarhSI‘g even one which retains Schedule Part 4 in part but reaches a full
and final settlement on a defined scope, would reduce the burden of forensically
mvestlgafmg and formulating its case as described above.
e m

&subsequent correspondence on this matter also clearly shows that as far as BSC
‘weére concerned they were not willing to compromise on any of the core deliverables
and effectively withdrew from the Carlisle process from mid October and started to
explore alternatives around “divorce” where Siemens indicated they would be happy
W to remain as a supplier but did not want to continue through the infraco Contract.

Separate discussions with CAF reveal that they are keen to be novated back to tie,
even if the Infraco Contract is not terminated and they also indicated a willingness to
become more involved as a management contractor for systems using Siemens as a

supplier.
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4.4. Notice

On 10" March 2010, the TPB endorsed a recommendation that we retain termination of
the Infraco Contract as an option, not to be pursued at that stage but kept under review
for serious consideration if evidence emerged which mgrited action.
In June 2010 we embarked on an enhanced process of exercising the contractual “,.,p'”*y ’
provisions to notify BSC of alleged breaches and underperformance which require th@t
they provide details of how they would make good. The contractual mechanisms,t t&-be
used were continued DRP’s, the Remediable Termination Notices (RTNs) and ”
Underperformance Warning Notlces (UWN) which were contalned wnthm CLqﬂses 90 and
continue to administer the Infraco Contract robustly and in so lead to 3)“6'0tentlal
outcomes to the dispute: @
® Reach agreement on the Carlisle option \6 ey
* Termination under Clause 90 of the Infraco ¢ act thr’ough an Infraco default. This
was likely to be a contested termination a@&ead&o\ﬁtlgatlon or alternatively,
® Make the current situation and potentQ@onsequences so undesirable to BSC and
potentially painful contractually th@’bmayul@ad not necessarily to a litigious
Termination through the lnfraco@ tragtybut may lead to a mediated settlement in

respect of Termination of theé@acoﬁ

The objectives of the strategyc\)@zre go,y
Q . ‘v.,'b‘
e Draw from BSC th @*eactggﬁ/response to allegations of breach of contract
® Present BSC wj @clea)rer view of our position and the possible consequences of their
conduct and de eryudeﬁcxenues if improved performance and/or Carlisle did not
bear fruit e <
® Bring matterg td% head — in a way which DRPs of their own were not delivering
: certamty frﬁesultlng in progress on the ground
*  Shift they focus strict from legal interpretation of design development and the change
mechamsm to wider failures of BSC to perform — this is important as it is a core reason
whv Wwe do not believe the project can be completed with BSC as currently constitute
é’ar"ld managed - it is not just commercial as there are also many examples of it lacking

‘u,r'l
¥

,L;'f,*a core competencies and behaviours ,

*e Provide a clear platform on which to collate evidence of InfraCo default (including how
they respond to RTNs) and get it assessed by legal and QC as a basis for termination if
it came to that.

® Use the tools of DRP, RTN’s and UWN’s as negotiating tools to strengthen tie’s

position for a Carlisle settlement, force discussion on a mediated settlement and exit

of BB or, ultimately for use in a contractual Termination, albeit this was likely to lead
to litigation if contested by BSC. :
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4.4.1. Notice Preparation

In tie’s opinion there was evidence of breach of contract in a number of areas, but
since March 2010, the team had been continuing to assemble, structure and refine the

detailed evidence for use in any Remedial Termination Notice or Notices. Whilst there oy

were no guarantees that this strategy would lead to a clear cut case for termmatlon It_,!
could also be used for the purposes of applying pressure to a dysfunctional e e
Consortium. Subsequent audits, the continued commercially assertive strategy, 4nd
the lack of shift in behaviour, particularly of BB, had all provided add|t|0na| e\)ldence
of breach in a number of areas as identified in the list of RTN’s in Table 9J )

price the project, to complete only the off-street sec@s andufo move risk back to tie.

At the meeting on 16™ June 2010 which was a @@ded bV Mackay and Jeffrey from tie
and Wakeford and Darcy from BSC, tie advi S ._,at the alternative to Carlisle was
for tie was to initiate Clause 90.1.2 Iette\@f breach in accordance with the Infraco

Contract. be s
(-_) b

on the basis on which the C
its obligations. It was ne ?ary turun both the Carlisle and Notice processes
simultaneously as an i tion'of a contingency plan if an acceptable result did not
emerge from the (‘;\@1 e r}egotlanons

In response to@Tese cOncerns tie and its advisors had been preparing Remediable
Termination Notlces'f(RTN) in accordance with Clause 90.1.2 of the Infraco Contract
specifying Infraco Defaults (a) and (j). These defaults are:
{ 1

(a L 3 breach by the Infraco of any of its obligations under this Agreement
which materially and adversely affects the carrying out and/or completion
of the Infraco Works;
the Infraco has suspended the progress of the infraco Works without due
cause for 15 Business Days after receiving from tie’s Representative a
written notice to proceed.

Senior Queens Counsel was instructed on 22 June 2010 and a consultation arranged
for 8™ July to discuss the strength of the case for Termination and the format for
RTN’s. This consultation session was useful in that Senior Counsel advised that there
were a number of strong areas which support the issue of a Clause 90.1.2 letter
leading to potential Termination if BSC did not remediate the breaches. QC advised
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that a number of RTN’s should be issued rather than one covering a number of
breaches and so this advice was taken and a number of RTN’s identified and the
drafting commenced. '

Counsel did also confirm that it would be necessary for tie to provide evidence of
adverse breach of contract to substantiate termination. However, it was not : e
necessary to compile and test the body of evidence prior to the issue of RTN’s. We f,w i
took a conscious decision in light of time pressures from CEC to issue RTN’s Wlthqutu1
having complied this evidence but recognising that such evidence would neeq tb'be
completed prior to any termination. An exercise to collate this evidence had how
started and continues and this “Body of Evidence” is being stored elect mcally in a
“virtual” data room accessible to tie’s advisors and replicated in hardiicopy

4.4.2. Notice Initiation H’E‘M ,
L
As part of the Project Carlisle negotiations, the GMﬁ'Mas“due to be delivered by
Infraco by end July. QQ’ o
Q "\ ﬂkf’j‘

The TEL/tie Chairman, David Mackay wa @ met;t \7\/|th senior members of the Infraco
on 16™ June 2010. It was ant:cnpate%@t any‘*RTN would not be sent to Infraco until at
least after this meeting and the the attitude being demonstrated by Infraco
and the expectation of a success or Q};herwme negotiation on Carlisle. The
discussions on Carlisle werex mumg ‘positively and the issue of the Clause 90.1.2
letter would be based up@outpgﬁ‘rom the following events and TPB buy-in:

SRS

. Advice\ Semor counsel in respect of the strength of the termination
casg' @
e De ery, Qfﬁ’ully assured integrated design from BSC in mid July, and
° Dellvery of the GMP by end July
?)

TPB on 28th qﬁuly endorsed the strategy presented which outlined that a commercial
decision, Qeeded to be made in respect of the issue of RTN’s. On 9™ August, tie issued
the flrs't«’3 RTN’s and the 1% UWN. As at 13/12 the status of these is as follows

H’
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RTNs issued
RTN Date Response Plan tie response | Approved
issued due received to or
rectification | rejected
plan
RTN 1 | Princes Street (Defects). Relates | 09.08.10 | 21.09.10 | 17.09.10 29.09.10 Rejf;%fe"a
to the defects which emerged on
Princes St following the track and
road construction during 2009.
RTN 2 Princes Street {Superintendence). | 09.08.10 21.09.10 None
. Relates to the level of received
superintendence provided by BSC
during the construction works on
Princes Street during 2009.
RTN 3 Clause 10.4/10.16 — relates to | 09.08.10 1.10.10 Rejected
BSC’s failure to provide access to
information and an extranet
facility as required under the q
Infraco Contract. QG.)
1o
RTN 4 | Clause 60 — relates to BSC's \68.1"’943 " 28.09.10 24.09.10 7.09.10 | Rejected
failure to progress the works and@, ,*w
manage the programme. (\ ‘{:ix
PO
RTN5 [ SDS Agreement — rela&-@to anY 1.09.10 | 14.10.10 None - -
agreement betwee &zand ,S received:
in relation to development. of7the
design and payment thereof
e »'N
RTN 6 | On-street trackf_gr‘m design - 809.10 | 26.10.10 26.10.10 | 9.11.10(due) | Rejected
relates to the management of the  *tie
design for trac“kform throughout agreed 5
the route”;,and the lack of an BD
approved integrated trackform extension
de5|gn some 30 months after
”cqntract award.
o i :‘"13‘*
N, 7 Category 4 - Russell Road. Relates | 21.09.10 2.11.10 None
ot ' to the management of demolition received
works in relation to construction
works.
RTN 8 | Clause 80 - tie Change - relates to | 30.09.10 11.11.10 None
BSC's management of Clause 80. received
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RTN 9 Course of conduct — relates to | 30.09.10 11.11.10 None
some 99 breaches of contract. received

RTN 10 | Design  (Gogarburn  Retaining | 12.10.10 23.11.10 None
Wail) - relates to management of received
the design of the above structure
and the failure to get approval of | E‘L
4

a key stakeholder ~ BAA. p
1{‘»3 9

“(Table 9) .. "

RTN 9 is an all encompassing RTN covering overall conduct and covers 99 braaches of

4

Y
contract including: P

® Failure to comply with instructions — Clause 80.13/34; y

® Failure to complete an assured and integrated‘6e5|gn,r hC|auses 7.3 10 and 19;

® Failure to procure the delivery of the SDS se es ahd T to manage the SDS
provider - Clause 11; ‘,L:{“‘ '

® Breach of obligation to comply with h@g\a gé brocedure — Clause 80;

* Breach of obligations in respect of pensaflon events — Clause 65;

® Breach of general obligations -—$§use 6

e Breach of core obligations —@use-?,x,. -

e Breach of obligations in ct ﬁgfﬂsub -contractors — Clause 28;

e Breach of best vaIue%Daatl%ns Clause 73, and

e Breach of confnden@a ty Clauses 7.3.16 & 101.14.

in tie’s opinion, there al@nany o?her examples of breach throughout the contract which
albeit smaller in ma lity,; éifadd to the overwhelming view that Infraco have
consistently breaQe the’@bhganons of the Infraco Contract, but the examples above are
the areas of breach Wthh are deemed to be most material to tie.

QcC also conflrmg‘cf that the process of issuing Underperformance Warning Notices
(UWN’s) as pewClause 56 of the Infraco Contract could be used, although some questions

were ralsed*as to the validity of these notices.
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This advice has been acted upon as follows:

UWN

(material breach)

Topic Date of | Issued | Response tie ,
issue from BSC response '.'.‘,;fr
s
UWN 1 | Princes Street (Defects) 09.08.10 v Yes — stated Noted o BSC
that this response
was a non '
valid use of |z
UWN @l
UWN 2 | Programme 08.09.10 \'i Q;YesgJ Noted BSC
: @0 that ~  this | response
b@& . --::was a non
N e valid use of
S UWN

Yes — stated | Noted BSC
that this | response
was a non
éo .%,;;;r-ﬁ'f‘ valid use of
(o UWN

& e
~O ]

UWN4 | Non complang@\ w1th Not  vyet

UWN 3 Design (trackform)

instructions/mis ct/deS|gn sent

integration 0 < m‘(’)‘
L ~ ' (Table 10) -

tie has now issues 19 F§TN s but has only received 4 rectification plans from BSC. Of these
and after due consg@eratlon, tie has rejected these plans. Having rejected these plans,
coupled w1th BSC ot supplying plans for the remaining 6, tie is now in a position where it
could proce d'to terminate the Infraco Contract.
o
S, l‘ "'
Sectlor‘) 6 of this report deals with the legal advice around termination at this point in

........
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Incremental Delivery Strategy / Updated Business Case

Following the Pitchfork report in March tie prepared an analysis of the options

available to deliver the project in an incremental basis to manage affordability and
financial risk in light of the impact of the contractual difficulties on the forecast

outturn costs for the delivery of Phase 1a in a single phase of construction. A detailed Y
presentation of the findings of the Updated Business Case is not the subject of this e !
report but the principal findings are presented here as they informed both the r ‘;
negotiations under Carlisle and are a key influence on the development of a " £
reprocurement strategy to continue delivery of the project beyond a termma’tlon of

the Infraco Contract.

The review of options for incremental delivery addressed the need to manage the

project affordability (in the context of the current commercial. d|$putes with BSC) by
means of flexible delivery of the on street sectioébver%“onger period of time
and in a way which provides the Council with grea(& contrdl over the precise timing
of the remaining on-street works.

e

(\6 ;{.“4‘”

The approach will ensure the considera l@lnvestment already made in the project is
realised through the delivery of a vigh{® rarQuu Service, integrated with bus services,
whilst preserving for delivery th rety\ofthe scope of Phase 1a, as detailed in the
Final Business Case of Decembe 7 fkjr"

The scope of the exercnseo@cussed“*on the following key considerations:

,,,,,

w.,

Financial and ope@&al wablllty

The base revente amd oEeratmg costs projections for tram and bus operating as
integrated serwces \A;ere reviewed, both for the entirety of Phase 1a and for a number
of mcrementaL de“hvery options, most significantly for a first phase of operating tram
from the ALrport to Haymarket and from the Airport to St Andrew Square.

ih"'w.
The bal_;é patronage projections were remodelled by Steer Davies Gleave taking
cognlsance of an updated view of future economic growth in Edinburgh, a longer

proflle for the completion of ‘committed’ developments e.g. Edinburgh Park in the

K u~ West and the Forth Ports estate in the North, experienced growth in passenger

i numbers at Edinburgh Airport and a rebasing against current actual patronage

experience of Lothian Buses. For the first time the projections incorporated the
positive impact on patronage of the Edinburgh International Gateway interchange
between main line trains and trams to be delivered by Transport Scotland.

The development of these financial projections was carried out with the full oversight
of the management of Lothian Buses.
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The overall conclusions reached were:

* The financial and operating viability of Airport to Newhaven was reconfirmed

e Atram service from Airport to Haymarket is marginal in terms of operational
and financial performance in the years following commencement of service ({,;;géﬁ-'

® A first phase of tram service from Airport to St Andrew Sq provides the best v ; K
prospect of delivering a meaningful transport connection, integrated with e
buses and capable of operating without the need for subsidy to the qlgrpbmed

operations of tram and bus and the prospect of a positive contrlbutlc‘)n from
trams following patronage build up in the initial years of operatlgn"

Consequently, the negotiations under Carlisle and the initial deve ob’Fnent of our
reprocurement strategy have focussed on delivering a first phas: Yof tram operations
from Airport to St Andrew Square in addltlon to com@&mg,the whole of the route to
Newhaven in due course.

l|'.

b@ ol 3

Economic viability ?~ o ".#
AQ) 1,.‘}.'&,\‘! N
The Updated Business Case reconfir, he Economlc Benefits from the mtroductlon
of tram as detailed in the Final Bugﬁess Cdse of 2007. It also gives additional
perspective on the importance Qhe)i;ra‘m as part of the wider aspirations for a
transport solution and econ@‘é ggg\/vth in Edinburgh in the period up to 2030

including the new develop@ent en”\nsaged to the West of Edinburgh in the area of the
airport which has not%@n ref ected in our patronage projections.

\0\ ,r.gj '
Affordability 0 :.{:
s o
In June 2010 we formaHy reported to the Council that the full extent of Airport to
Newhaven was~ p’ot unlikely to be delivered within the approved funding envelope of
£545m (£50@;m ‘from Central Government and £45m from CEC). In June 2010 CEC
officers (eported a number of possible additional sources of funding for the project
(mcl&;dmg Prudential Borrowing) which might be used to provide contingency funding
upgto a level of £600m, assuming a continued cap on Scottish Government funding of

,ESOOm

!

ol The examination of options to deliver the project on an incremental basis takes
:M cognisance of the funding restriction and is meant to manage financial risk by
continuing delivery of the project but only committing to the delivery of new
infrastructure as and when the funding to do so is identified.

The negotiations under Carlisle and the planning we have undertaken for
reprocurement following a termination have been undertaken with a view to
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delivering the identified viable first phase of operations from Airport to St Andrew
Square within the currently available funding of £545m. However, as long as there
remains significant commercial uncertainty with BSC, it is not possible to provide a
robust estimate for either the full cost of Phase 1a or for Airport to St Andrew Square.

In all cases the affordability analysis has been prepared on the basis that the terms of ‘.,,}"'
the Government grant will be amended such that the entire funding of £500m will .;,
remain available for the reduced first phase of delivery to St Andrew Sq. This rema’ms
to be formally agreed. L

Other key advantages from incremental delivery

étion on Princes
Street, the other desirable characteristics which can be secured«'aﬁ';“part of an
incremental delivery approach are: OQ
I "oy,
e Greater control over impact upon the @?- the -Council will be in a better
position to mitigate the impacts of t%%orawwtrafﬁc diversions, avoid the
-critical embargoed periods, exec @the‘\h\‘;vorks in a way which respond better
to the concerns of stakehold d p[;owde greater certainty as to start and
completion dates. O ,;;
®  Control over scope cha &on st[eet building upon the experience on
Princes Street, the C&H should be in a better position to exercise due
diligence on the nt apd specification of road and pavement reconstruction
and respond t%ﬁbstrqctlons and unforeseen utilities with fewer concurrent

work areai\@‘\manage
o . *r.fr
Q- m d
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5. Process & Governance - Mar 2010 to Present

5.1. Governance

Since March 2010, it has been a requirement to keep all key Stakeholders informed s}
to the ongoing status of the Infraco Contract. In doing so, the following has beer‘\lfu‘ .
undertaken: A
e TPB - has continued to meet every 4 weeks
e TEL Board continued to meet and be updated _
e Strategic Options Group — this meeting between tie and CEG: hé’s been formed

and latterly has met almost every week ,,;;;;;m,,.
&rs on an ongomg basis

Officers on an ongoing basis Lﬂ,,
e Scottish Government — tie’s CEO h %et» th Ministers on an ongoing basis

e Events log — this has been kept@éto daté to record all key meetings including
&,I!E,.l'hn

. those involving Stakehold Py
e TEL also wrote to CEC in Q:orda"ﬁ'(‘:e with its operating agreement to advise
them of the l|ke||hoo®9the prOJect exceeding £545m. This has been reported
in the CEC report&led 24 June 2010.

5.2. Audit

As part of the mternal éudlt programme, Deloitte carried out a high level review of the
commercial strategy adopted by tie since contract signature in May 2008 (Appendix 19).
the key |tems déntlfled in the Executive Summary are: '
! :‘ﬂl
° That tie had adopted a robust decision making process since the nature of the

tie’s approach to change estimates and their administering public fundmg could be
viewed in the context of driving down amounts claimed by BSC.
't’,,"f’“d‘? * Itidentified ongoing liaison with CEC and Transport Scotland and that governance
matters were clearly recorded in a number of documents.
e tie had made use of external advisors at key point in the process and had
implemented a challenge process prior to launching DRP’s.
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* Disputes appear to originate from negotiations concluded prior to contract
signature.

® Risks associated with elements of the contract not complete prior to signature,
such as design, had had risk items identified.

® Performance of design had been identified as a key issue in the overall
management of the Infraco contract. P

In October 2010, tie requested that Deloittes reviewed the processes adoptedﬂ§j||;3ﬂ(;:ﬂré‘%w

March in progressing the options outlined in the Pitchfork Report (Appendixv_:gu‘d)“.' There

were no significant issued identified as a result of this review. ﬂ}g;fij&-""‘b
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6. Termination of Infraco Contract

d.’"w

yg’ NN
g

L\

h

6.1. Legal Risks & Consequences of a contested Termination

The Infraco Contract stipulates what should happen in the event that tie issues a RTN ,,
which is as follows:

1) Infraco may submit a comprehensive rectification plan setting out how- n)t‘mtends
to remedy the Infraco Default. This must be within 30 Business Daysof the date
of the RTN (or longer if tie agrees). m'

2} tie has 10 days to consider this plan and determine if it is acceptable or not.

3) If tie does not accept the rectification plan, or Infraco does‘~pot submit a
rectification plan, tie may after giving 5 Busmess@ays no ‘l'l"ce in writing to the
Infraco terminate the agreement. 'W’

4) Following termination under the agreem (tle qy enter upon the Infraco
Works and any part of the site and ex racgs”

5) Where tie has entered upon the gﬁ%\Nork& tie may complete or carry out

the Infraco Works itself or emplo othér contractor to complete the Infraco
Works. , Q - ?ﬁ-“

6) Where tie has entered up cB\e Infk:, Zo Works, the Infraco shall, if instructed by -
tie, use reasonable en% ours) g-assign to tie any agreement as soon as
practicable which the acq: 4y have entered into and which are, in the
reasonable opinio tle materlal to the completion of the Infraco Works.

Q; N o
Having rejected a nur@er of; BSC's rectification plans associated with Remediable
Termination Noti ie | "’H?Sw in a position where technically we could issue a
Termination Notice. Hovwéver, BSC have maintained throughout, in each response to a
Remediable Termlnatton Notice, that there is no Infraco Default and that tie are not
therefore able tq‘Térmlnate the Infraco Contract on the basis of these. In some cases
they have npt“pr‘owded any rectification plans and relied on the basis that they believe

there is no: de?ault
f(,.«; S

"n

Semon Counsel opinion (dated 22/11/10) has been received on the mechanics of the
clauses in the Infraco Contract in respect of Termination of the contract. Whilst BSC may

h,,,accept Termination of the contract, there is a risk that they may decide to challenge such
o a Notice. The response to the Remediable Termination Notices indicates that they do not

agree with tie’s claim of an Infraco default. Such a challenge would proceed by way of
adjudication and then litigation. The time involved in such a process could be at least a
year and could be a number of years. During the period of such adjudication and
litigation tie would probably not be able to secure access to carry on the Works. Any
attempt by tie to enter upon the Works while such a challenge was ongoing would
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probably be the subject of an application for interdict ad interim by Infraco. If Infraco
maintained that tie’s notice of termination was invalid and that they wished the contract

to continue then in it is possible that interim interdict would be pronounced against tie
preventing us from entering up on the works. BSC would be able to seek unlimited

damages against tie is they were able to prove wrongful repudiation of the contract.

Senior Counsel’s advice dated 22/11/10 and 1/12/10 concludes that in the event of tie Yy
giving notice of termination of the Agreement in reliance upon the 3 of the specified mﬂ"
RTN’s he reviewed, there would be a material risk of their acting being found to be
wrongful repudiation of contract. . "

6.2. Legal opinion on grounds for termination oy

o,
r

21 to this report The summary of this follows. (o) ;a:".» b
' 9" ..
Additionally Senior Counsel opinion has been so Q’én ;al*serles of consultations were
held. Senior Counsel opinions are contained m?p nd&r21 to this report.
. SN
In summary, legal opinion on terminati @ftheulnfraco Contract at this moment in time
raises a number of issues as outIined@e W y -
®* To constitute a valid RTN, ocufﬁent must specify the nature of the Infraco
Default which has occu - there are at least some respects in which the RTN’s
issued can be criticisge®for IatR of specification. This means that there is a material
risk of BSC claimi rongful repudiation of the Infraco Contract if tie were to use
these as the of thge’Termmatlon
. Recuﬂcat:q@dansﬁtle cannot decide to reject such a plan in bad faith. If tie
rejects the ectufacétlon plan but does not terminate the Infraco contract, BSC are
required to proceed with the contract.
e On Termlna“tlon tie is entitled to enter upon the InfraCo Works and expel Infraco.
This i |s Inkely to provoke a legal challenge — interim interdict or DRP. During the
‘ perlo‘d‘of litigation tie would not be entitled to require Infraco to proceed with
the“lnfraCo works, nor would it be entitled to get others to carry out and

complete the works. This process could last a year or a number of years to
4;'

o 3‘  resolve.
" ,:.;d,g,i' ® An alternative approach could be that tie could raise proceedings to test
4-1..;.E‘¢"' entitlement to terminate or refer such breaches to DRP.
e e tie should continue to undertake the forensic analysis to identify the areas which

have greatest prospect of establishing that an Infraco Default has occurred.

e tie can only recover the costs of completing the project from BSC if tie win any
litigation and the full project is completed. This recovery is capped at 20% of the
Construction Works Price.
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e If BSCis successful in challenging a termination by tie, then tie’s exposure is likely
to be significantly greater than if it had made out a case to be entitled for Infraco

Default.

| 6.3. Notice — Mitigation Plan
\ Wl
o

Legal advice has outlined the consequences should BSC successfully challenge an attemp‘%’*‘-‘h
by tie to terminate the Infraco Contract through Infraco Default. As a result of this "

SN
advice, it is recommended that tie undertake some further testing of the robustnq%é' for
|"""Ix o

the tie RTN’s and defaults to which they refer. T

This will be done by submitting to DRP examples of the contract areas wli

BSC have breached and where BSC claim in response to the RTN's issu€d that there is no

breach. Should the adjudicator find in tie’s favour then this is strlgﬁ'gévidence of

provendefault which can be used should tie proceed to@nim@%é’ihe Infraco Contract on
- this basis and then BSC proceed to challenge this in Q@?‘t. If,vthe" adjudicator disagrees

with tie, then further examples of breach will be{\ ed y;;fdugh the DRP process and
eventual adjudication.

il

T
AN
o
. L . 4 Y . e
Additionally, tie will continue to gather, orensic evidence relating to all identified

)
breaches, populating the data room @ otgﬁtifaﬁl termination and subsequent litigation.
This evidence will be useful for ané@rthe.m“RTN’s or DRP’s.
,,,.,'f;.:"’ﬂ R
i

N
‘ m,‘,l‘ 3 ",
.
:
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7. Mediation

Mediation is a key feature of the Infraco Contract Dispute Resolution Procedure and
mediation has been carried out on a number of the issues submitted by both parties to

the DRP process. There has been mixed results from mediation. To date, mediation of the _3 -
entire contract and relationship has not been attempted since the parties were T\}'”’““ '
attempting to find a solution through the Project Carlisle negotiations. Whilst nelther’ﬂ
party had agreed that those negotiations had irrevocably broken down, it was clear from
correspondence and discussions with BSC, that they did not see a successful ouicbme on
Carlisle being possible. Furthermore, they had actively sought discussions thh tie relating.

to an agreed exit for BB and Siemens from the infraco Contract.

This coupled with events during the week of 15" November 2010 baVe Ied to a widely
held view that the time is now right to enter into a medles%n wfct'?’ BSC on the Infraco
contract. The events during wec 15/11/10 were: \9 e .
b@ & &
1) Discussion at TPB on 17™ November 2010 -§&Ag endlces 23 & 24
2) Emergency motion approved at Full Coun meetmg on 18™ November 2010 which
endorsed an approach being made tg-8QF wnth»aJvuew to mediation. See Appendix 25.
3) Open letter to the Scotsman from @:5 dmsé“emor QC offering to mediate between the
parties — See Appendix 22. o

lv«.
,’,n%

BSC were approached in writ] see Appendlx 26 and responded (Appendix 27) to say
that they would engage i atlo‘ﬁ Subsequent tothis CEC met with BSC on 3"

December 2010 to dIS hI%Q,ptlon

Richard Jeffrey hagﬁrltteﬁdo CEC (Appendix 28) to outline views on the scope of the
mediation. &

Removes uncertainty around Termination due to Infraco Default being challenged

through litigation

Removes risk of injunction being taken out against tie preventing them from

carrying on with works until the termination litigation complete

® May allow Siemens to carry on with systems work which, in many cases are
proprietary and would require re-design if another supplier was procured

®* May allow an easier novation of the SDS contractor back to tie
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* Still allows for CAF to be novated back to tie and potential options for surplus
trams to be investigated

e Allows tie to carry on with re-procurement of the remainder of the project

* Takes away litigation costs for the duration of court action —these costs would
include legal and claims consuitant costs

* Removes an element of cost uncertainty by entering into litigation as if litigation
lost then CEC exposure is effectively not capped ¢ *;

e Removes uncertainty for project team and helps to provide a platform for key;
team member retention «;;;,1

e Allows a new programme for completion of the project to be produced prowdmg
certainty for the city, limiting business impacts caused by the past feva months
uncertainty ,tu

e  Stakeholder support through having reached a conclusion m’"

® PR benefits as project now has a defined path gomé\forward 4

e

e
SR

X
Dis-Benefits ‘ 66\ ;,4#»
e (Costs of mediatiated settlement may be%“gher\fhvan winning any Infraco Default

termination N\
* May lose ability to “claim” costs@%mgﬁéﬁon from BSC

* May lose ability to call bondno.)

s

‘u.\

DOC.NO. VERSION STATUS DATE SHEET

RESOLUTION 2.0 . Final 22/12/10 61

CEC02084200_0061




Privileged -and confidential — prepared in contemplation of litigation T Ed,nburgh

FOISA exempt rams

8. Appraisal of Options available now

Section 4 of this report outlines the workstreams that have been active since March 2010.
These are:

® Contract administration/Review on progress and behaviours; HTJV
* DRP's; e

® C(Carlisle, and .

e Notice A,

options for the Edinburgh Tram Project and the Infraco Contract. The foIIong summarise
the resultant options that are, at December 2010, available for the prelect

& @

'l

1) Enforced Adherence;
@ m

2) Carlisle; b ‘«

3) Termination — which has the sub-options of bekg fol owed by re-procurement,
postponement or cancellation of the pro;e%qand

4) Mediation - mediated settlement resulym@n mutually agreed termination or other
solution to complete the project. Thj 'h'as the same Termination sub —options as
outlined above.

Each of these options is outline @more;"detall below and a full summary of costs of each
option will be produced pnoré@any ﬂhal decision being endorsed by TPB.

¢

8.1. Enforced Adh@@x i}v’

The “as is” option i.g, contlnued application of the Infraco Contract in its present form
with present players7Was effectively eliminated in March 2010 whilst retaining an
approach of * enforced adherence” of the existing contract with a view to settling disputes
in the short. rm and negotiating a new way of working. The enforced adherence
approachuh |tself was seen as runnmg in parallel with an exploratlon of the possibilities of

M,
',

,,,,, é,behawours and actions of the consortium since March, as evidenced by the matters
ok ; °-'wh|ch have been the subject of RTNs and UWNSs, lead us to the conclusion that we have
r,: not resolved our principal commercial differences to any material extent:

* The issue regarding design change (BDDI-IFC) remains, albeit there are interim
adjudication decisions to act on;
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e Programme dispute and cost of time — despite the MUDFA rev 8 DRP the issue of '
delay due to utilities remains unresolved and we have no meaningful or compliant |
programme for the completion of either the off-street or on-street works;

e (Clause 80 — failure to commence the works until estimate agreed continues and tie
is now analysing individual INTC's in light of adjudication decisions and QC advice;

® Failure to deliver best value; '

¢ Notified departures continue because the design is not complete;

e Continued failure to mitigate detays;

. Contmued failure to manage design including non delivery of an mtegrated aeSIgn
for on-street works or value engineering opportunities; &

¢ Supply-chain mismanagement including failure to deliver Collateral, Wérrantles and
contracting as individual Infraco members;

® Failure to integrate design leading to rework and delays;

® Lack of control over sequencing on-street works,.apd e
® |[ssues with defective works on Princes St and tf@ejectlon of BSC's rectification
plan associated with these works. b@ “-m-.;.
«Hu.‘

What Project Notice has demonstrated more ccﬁjsnﬁély than ever is that we are not
simply grappling with a series of disputes o he legal interpretation of individual

,,,,

contract terms. The consortium (with t tablé“éxceptlon of CAF) is not delivering
across the most basic of responsibiliti§gdwe would reasonably expect from a competent
contractor. _4,;:;1%‘

NS

e

~¢ Uk
In addition, the engagementqg{h thé-consortium continues to be characterised by a lack
of trust and respect. Qur \@chrm“that the frustration of tie employees leads to exodus of
project management e@ourc g'femains. Our legal and commercial costs associated with
attempts to resoh@@e dlsQutes now run to several million pounds.

& ot

4,*“&

Thereisno eVIdencethat Siemens are willing take a more active role in resolving matters

with their joint an&«several liability for performance under the contract. They did not work

with Bllfmger-h f‘fllnd a way forward with the “Siemens 25” to enable work to progress |
from the depot to the airport and the failures to manage and deliver on design are as ‘
much tﬂhenr responsibility as Bilfinger. It's also true that Siemens approach to pricing their |

element of the BSC Carlisle proposal reflects no more respect for the original contract
prlcé than Bilfinger.

,‘-k"{;{l
J " There is no evidence that the consortium would be willing to undertake any of the
* remaining on street works in an expedient manner other than on a basis similar to the
Princes Street Supplementary Agreement, the outcome of which has proven to be
unacceptable to tie in terms of either cost or quality of the work done.
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There is no evidence that there would be any change in the behaviours of the consortium
even if an acceptable commercial resolution could be delivered. We have now been
striving for a way forward with the consortium since March 2009 and have exhausted all
the courses of action open to us to make progress.

Most recently the demobilisation of contactors on sité in October 2010 is a cause of e
)

.....

significant and irrecoverable delay to the delivery of the Infraco Works. qtt;;‘,';:ﬁ'*'i

The totality of the above matters lead us to conclude that it is simply not p055|ble e
provide a reliable estimate of outturn costs and completion time for any element’of the
project under the enforced adherence option. In this respect it fails completeI\“I to deliver
onthe reqmrement to deliver cost and programme certainty.

8.2. Carlisle

programme and commercial terms. As such @s sect‘lon serves to describe and compare
the respective position of the parties at@@atestwpomt of the negotiations.

From the outset our objectives in %\%rmg tbe Carlisle negot:atlons were to deliver a deal
which: % e

mtl‘ "q.“iJ

g

of cost and programme certainty in respect of all of the

the: ~|rport to St Andrew Sq - being the extent of tram
infrastruct |ch4 would be viable as a first phase of operation;

e Wasatan a%f‘ordabl‘é price which could be demonstrated as being value for
money; !

. Substantlali)/*ellmmated the commercnal uncertainties and dlsagreements which

e Delivered a high le
Infraco Worksf

"y,

,,,,,,

prog{“amme certainty, and .
° Prowded us with an assured integrated design for both the off street and on street

{tle presented a fair value for the works in the negotiations on Carlisle based on actual costs
uof market tested sub-contractor quotations and Siemens original contract price adjusted
mh"d - for scope with an allowance for fair and reasonable preliminaries, overheads and profit.
The offer excluded the Princes Street Supplemental Agreement (PSSA) and SDS which were
to be agreed separately and a reduced number of 17 trams. It also offered a provisional
sum for the removal of contaminated material. It wasn’t an adjustment to the original

contract price.
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Infraco’s approach was to ask for expenditure to-date: plus cost to complete: plus
additional risk cost for incomplete design. It was in effect their claim for adjustment to the
original contract price. The said proposal was not compliant with tie’s essential
requirements of price certainty. It in effect retained the Infraco’s ability to apply Schedule
4 to an increased price for a reduced scope of work. '

8.3. Terminate & Reprocure ‘ o
&
As more fully described under section 4.4 above, and in parallel with the Pro;ect Carllsle
negotiations, we have been pursuing under Project Notice the notification and "
remediation of Infraco breaches under the contract, individually and colleqtrvé|y
amounting to default which by definition materially and adversely affectrtﬁe carrying on

and completion of the Infraco Works. e @
i{ n

\\u,.

In the absence of any of: 1) An ‘as is’ option which repr @%cs a‘:'p"'r’acticable way forward;
2) a Carlisle deal on acceptable terms; or 3) an acc %e regtification plan for all of the
matters which are the subject of RTNs and UWN mmatlon of the Infraco contract is an
option available to begin creating some certaln&'arour‘ﬁd the delivery of the project.

AQ) o
The determination of the timing of any ac’r, férmination is in large part a function of
the assessment of legal risks and le pmlomon the grounds we have for termination

(including evidence to support an 6 éfau|t) as further discussed at Section 6 of this
report. "

<

in addition to the legal ris@s}ssoclated with a termination of the Infraco Contract (and a
presumption that the eryrg’?the remaining infrastructure will be reprocured) there
are a number of OQ@ ene'ﬁ“rs as well as risks and uncertainties arising, the principal ones

being: o
“

Termination Benefits

-

. Ends the two year long attrition which shows no sign of delivering an acceptable

way forward
,.v,,“Opportumty to reduce and/or refocus our own spend away from futile disputes
v with BSC - and our exposure to the consortium’s recurring costs

i e We get control over procurement method, timing and sequencing of further on

' w,;.4;:h‘*” street construction in particular — project can be delivered to minimise impact on
G the city and trafflc and over a timescale which is responsive to the availability of
funding

* We generate the time necessary to deliver clarity around the costs and programme
to deliver the project from Airport to St Andrew Square including resolution of all
outstanding design, consents, approvals and governance issues.
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¢ Value is secured from the investment in the project so far

® The first phase of the project interchanges with the Governments’ new railway
station at Edinburgh Gateway

e This allows tie/CEC to control the respect for the city agenda by giving control for
staging of the works back to tie and effectively brings into control and end to the

reputational damage suffered. : ﬁbﬂ

,u.fl ,,ﬁ i
iy

W,
K

oy

EN '-;
)

* Absent a justifiable out of court settlement we w:II be entering into Iltlgatfon which

Termination - Disbenefits/risks and uncertainties

would not be known until then, ""

® Uncertainty surrounding potential legal action by BSC resultmgjﬁ the inability to
continue with the project until it is resolved. Could mean 2 \[ears of “do nothing”

® Possible further loss of political and public suppo@Yor tkle“é)FOJECt

e Uncertainty re whether the Government Gr. @% £500m will be avaulable for a first

phase to St Andrew Square. m)
e |n the short term the affordability of the??st ph%};e from Airport to St Andrew Sq is
still an issue. K\ "

® Reprocurement strategy to be cigryved. de‘veloped which will deal with: Interface
risks between civils and syst works;»

* Compatibility of newly pr pé@red sysfems with Siemens work already installed and
the CAF vehicles & w

* Maintenance solutlonfg(’/er aII« hfrastructure delivered by both BSC and newly
procured contrac{@ - W
Liability for wd@tompfeted to date including design

® Assuming ovate\the TSA / TMA back to tie we will have too many vehicles for
the initial serv1certo St Andrew Sg unless and until we secure a lease or sale of the

surplus vehlcles

'u n.y

Section g:outhnes the current thinking on re-procurement should the Infraco
Contrecf be terminated. some of these issues required to be considered as part of
themte‘rmmatlon process and these include:

ol Are the TMA and TSA contracts with CAF novated back to tie?

‘.;k,.?,:ﬂ?“l““ . Is the SDS contract novated back to tie?
w"‘v';"'f:‘w U It is assumed that 100% of the Infraco performance bonds and retention
i bonds are called in a forced termination event.
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7—"

8.4. Terminate & Postpone or Cancel

8.4.1. Terminate and Postpone

adds 2 years to the programme. oy :

8.4.2. Terminate and Cancel the Project w
&
For this option it is assumed no decision would be taken to cancel theuprOJect until the
outcome of litigation is known — if we lost the outturn costs of cancellatlon might be in
excess of £500m with no operating tram service to show for it:P
fall out is high. @) w

~ .,‘L,h,‘f.“\,’

Option of cancelling the project right here an %\/ hgj fl
however, the downsides of cancellation inc o kel

":““\.' w

| @&
" ® No immediate prospect of mg Value (the benefits detailed in section 3
below) for the investme adet date
® An extended period of nuedq uncertalnty and costs in pursuing commeraal

settlement with the stmg mfrastructure consortium;

e No possibility of r@_&very e*f costs to complete the project via Infraco;

¢ The costs ass@ted With any reinstatement or safeguarding of incomplete
works; 4) i

* Additi costsm%f reprocurement and mobilisation of a new infrastructure
provider if aﬂd when the project is restarted;

° Uncertalr]’ty about market appetite and required risk premium included in the
prlcmh‘gv»hof a reprocurement although the re-procurement exercise underway
suggésts market may work in our favour in this respect given the current fiscal
e"‘rwlronment and

.:;, -
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8.5. Mediated Settiement

Given the risks associated with a forced termination through the contract at this time, an
alternative proposal is to mediate on the whole infraco Contract. This has been proposed -
and agreed via a motion from CEC and tie has been instructed through the Tram Project
Board to review this option. W

For this option it is assumed that we enter into short form mediation with BSC. tie then
goes on to re-procure the reminder of the project on a phased basis and wnthout the risk
of litigation. The respective risks and benefits of this option are explained in Séchon 7.
The table below indicates the evaluation of costs associated with this optlon ‘:

8.6. Summary evaluation of Options

The following table summarises the options available t%wz
making criteria:

?S\ S
Option Cost Certainty Pro me:J:u "| stakeholder/PR
tainty acceptability
”AS iS” » OD ji‘jé;:,} «
Carlisle X O iMx x
Termination x S| A x v
Mediation \/AQW ‘ e \) \'
&Q} M,g, (Table 11)

Additionally, it is we@h rem‘é’mberlng that the construction phase is the final part of the
tram journey and to re- gtate what we have spent to date and what we have achieved for
this. A large lnfrastructure project such as the tram project requires a substantial amount
of work to be undertaken in advance of construction works.
™ .""(“1 .
. The budget for tram infrastructure represented 46% of the overall project

«.Jdudget with the most significant construction elements within this expenditure

to date related to Gogar Depot (73 % complete), the structures along the off-

(..,9:."?:& street section and tram works along Princes Street.
adud f g . .
o e Significant progress has been made on the construction of the 27 tram vehicles
"’\“‘]"' . . . . .
TN with 19 complete and ready for delivery to Edinburgh. This part of the project
i represents 11% of the original project budget.

. The diversion of utilities has resulted in a significant enhancement of the utility
assets in the City including faster broadband services and cleaner water
supplies.
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. The primary reason for undertaking these diversions is to ensure that tram and
other traffic are not disrupted as a result of utility companies servicing assets
or reacting to emergencies in the future.

] Costs related to completed design and land account for 12% of the project
budget expenditure to date.
] Design costs represent some 11% of the project budget and are estimated byw.?:

TSS to be 90% complete.
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9. Resolution — Delivery of the project beyond Termination

Contingency planning work has commenced to identify the tasks required should a
termination of the Infraco contract result from this work to date. The following identifies the
key workstreams that the team need to focus on over the next few months.

9.1. Workstreams - to Sep 2011 ' e

. . N . ot
Immediately following any termination of the BSC contract, either through medlatlon or
Termination of the contract and on the assumption that the delivery of the p,rOJect is to
continue and that it W|Il be under the management of tle, a number ofu , errelated

under the following headings:

® Ongoing works

BSC Engagement
Reprocurement

Operational readiness plannj
Communications and stak@

-
it is envisaged that these works@gms ,wfﬁ require some amendments to the way that tie
is resourced and advisors eng&ged asJ?VelI as clarification of the ways in which we will
engage with CEC officers. anyt eases these workstreams have already commenced and
the joint dehberatton&?ﬂe i;Ld*CEC are being considered through a series of working

papers presented

The totality of these, wo‘sttreams is envisaged as being completed by September 2011 at
which time the str\at’égy for completion of the project would be presented for approval. In-
addition to the regu|ar reporting to the Tram Project Board it is envisaged that a regime of

milestones o':""stage gates will be defined appropriate to each activity.

o \’

. N

These%workstreams will require the commitment of additional funding for the project in
ad\(fance of clarity and certalnty with regard to outturn costs, phasmg and fundmg and in

.-(:,‘;if‘*"?" Haymarket) until Jan 2012 [at the earliest] following the appraisal of the outputs from
these workstreams.
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9.1.1. Ongoing works

Secure sites and assets — BSC have completed or partially completed works at a

number of worksites along the route. For the most part these are off street but there

are also incomplete works on the Forth Ports Estate in Leith. It is important that we i
secure these sites immediately following termination to ensure the safety of the u“' '
public, fulfilment of our obligations to third parties (such as Network Rail, BAA ar]q .....

Forth Ports) and preservation of the value and integrity of the work which has been

done. ’ )

Completion of utilities — In any event it will be necessary to completerall exnstmg utility
works underway including the recovery of betterment due from SUCs and satisfactory
agreement of final accounts with contractors (the final account: whth Carillion having
already been settled). Over the next 9 months the sc@ of»uts |ty works to be
completed includes: \% s

&
. (’"‘*,Iﬂ d

e Telecoms cabling works
e SW abandonments

e SGN abandonments

e Limited remedial works

_Q<o ’

o ﬁ,:\ Ty

No new commitments will b%\ade@tb utility works in the on street sections, the most
significantly additional dl@smq s been identified as being necessary at Baltic

Street. : 0(\
\ R
e

Interim Works ~ @ onsUI’catlon with CEC officers a series of works which it would be

" necessary or de rahl to continue with as soon as practicable after termination have

been identified. The cntena for assessment of these works have been:

N

t‘n»

Y
----

* Pub |.'Cr'safety (e.g. Tower Pl Bridge where there is a hlghway interface)

. {Ihe“y are close to completion (e.g. Edinburgh Park & Carrick Knowe Bridges)

'..:Depot Completion including trackwork and systems (sufficient to store and test

* tram vehicles) ,
Commercially sensible (e.g. Lindsay Rd works and Gogarburn surcharge)

The criteria above are not necessarily discreet — for instance the completion of works
because it is commercially sensible to do so is closely related to the assessment of
how close they are to completion. The test of commercial sensibility will in turn be
dependent upon the willingness of existing sub-contractors (and perhaps Siemens) to
engage in completion of the works concerned on acceptable terms (compared on a
value for money and time basis to the reprocurement of the works concerned) and
our compliance with public procurement law — see below.
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Reinstatement and remedial works — In the event of termination there are
reinstatement works which CEC would require to be carried out in the on-street
sections in particular in recognition that it is not intended to commence new on-street
works till early 2012. It is also considered necessary to carry out the necessary

remedial works on Princes St to mitigate against any further deterioration of the work
completed and on safety grounds Again, a joint assessment has been carried out Wlthb
CEC Officers and a schedule of the works to be carried out is in place. «

9.1.2. BSC Engagement

Here the workstreams are predicated on settlement of all outstandi "}natters under

the Infraco contract in the most satisfactory manner with due re ard to the relative
time and cost consequences of each course of action and the u;pperatlve to remove
continuing uncertainty regarding the existing contra%ﬁ‘hls ;sushorter for a mediated
solution but could take many months under a forc@terrwnatlon and then litigation.

N L0

1
\ \Qu.fj
Measurement of work done by BSC — An Qmporﬂtaht ingredient of any future
determination of our contract with |Il be dn accurate measurement of the value

of the work completed [and on/o ',e'rlals] in accordance with the provisions of

the existing Infraco contract e
" ™
sq I‘,,.r . . .
Determination of exit p um optlon Immediately as part of a mediated
settlement or |mmed folLawlng termination we will engage with the consortium
on whether they ar, llng«‘to consider settlement of all outstanding liabilities without

recourse to thec@yts andxuncertamtles associated with litigation, and at what
additional cost¥o us (Ifrany) Each party will be heavily influenced in this regard by
their respective Iegafadwce on the strength of their case — ours is considered in detail
at Section 6 ab,oye In extremis there might be a justification for payment from the

consortium pack to tie but it is unlikely that will be an attractive option to them.

,,‘sr
\

Our experlence, most recently with Carlisle, indicates that a successful outcome to this
cou:se of action would require a clear view of the person(s) representing the
Jlkca?’\sortlum (rather than the individual partners) and their level of authority to
.’ "conclude matters as a prerequisite. Any additional payment to the consortium is
unlikely to be demonstrable value for money for what has been delivered under the
oy contract so far — rather the relative attractiveness of such an action will be in
comparison the prospect of uncertain and costly termination.

Siemens - It has always been a strand of our efforts to resolve matters with the
consortium to have continuing arrangement with Siemens for the delivery of the
systems element of the project. Much of the proposed Siemens installation and
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associated design is proprietary in nature and constitutes the more complex

engineering elements of the project and the critical interface with the tram vehicles.
Siemens responsibility for ensuring their installation is ready to operate, is reliable and
then maintain it in the initial years of operation will be the most difficult element of

the BSC contract to replace in a reprocurement — see below.

Siemens behaviour has not been exemplary throughout the disputes — as Bilfinger’s ‘M.I.,;g,)-
, . joint and several partner in the consortium they have failed to take a leading role i m u o
‘ ~ finding an acceptable way forward. They must bear a significant part of the £ b
responsibility for the consortium’s failures including design production, management
and integration. Their proposed increase in price as part of Carlisle (relatlve té the
original contract pricing) has little justification. However we must be openrto whatever
might be possible on terms acceptable to us and which passes the progcti

tests.

CAF —This paper is prepared on the presumption tha@@ie trén? supply and
maintenance contracts will be novated back to tlleDthe event of termination. CAF are
keen to be novated back to tie. The reasons fo S are* >

* To date we have spent £47m undd@ithe CA supply contract out of a total

contract sum of £58m. We h akep: aellvery of one tram vehicle and have
the right to take title to th@j vehiciés which are complete and being stored in
Spain. - w

¢ If ontermination w Qnot t*"”"ke title to the completed trams and novate the
TSA and TMA bac @a tie; =
o We WI| e sprend £47m and have very little to show for it other than
pn dehvered to Edinburgh.
e assumptlon we could make a competent call on the CAF

what we have paid to CAF under the TSA through litigation with the BSC
consortium and undertaking an uncertain reprocurement of tram
vehicles for the Edinburgh Tram Project.
Our assessment of the current demand for tram vehicles is very strong and it is
thought that new vehicles may be as much as 50% higher than the price which
we secured through the CAF procurement. This is being explored with PwC
who are also advising tie on potential leasing options for the additional trams
not required to operate a service between Airport and SAS.
¢ To operate a tram service from airport to St Andrew Sq we have determined
that we would need 17 out of the 27 tram vehicles — the best outcome in the
_circumstances would be one where the 10 tram vehicles which are not
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required to run the airport to St Andrew Sq can be leased to another operator
until such time as they are required to operate a service to Newhaven.
® We have had encouraging discussions with TfL regarding the possibility of
leasing a number of the surplus trams for use on Croydon Tramlink. In terms of
capex the entire 27 trams would still be counted as sunk expenditure even if
* we have a cash income over the period of any lease as a return for that uﬁﬁ
investment. %.:*;L‘L'ﬁ"‘-'-
® A complete disposal of the 10 trams which are initially surplus to reqwrements
would also be an attractive option from a risk management perspectlve
® The timing of engagement and negotiation with CAF on the terms of the
novation back and discussions with both CAF and TfL on the term“s‘fof a leasing
deal will be important. ,If'v
L“%‘f.,si'
For the purposes of modelling the financial outcomes of ter """ {nation and
reprocurement we have assumed that we acqwréﬂ 27,;ﬂveh|cles but that up to 10
of the vehicles are then leased for 7 years at @%’\nual yield of 7.5% to another
party until they are required to operate thi\ésrwge» £0 Newhaven at the end of

2017. «L’Mu’*
e
The immediate engagement with CA{yasuld focus on:
Y N}L
e Resolution of outstandi omnie‘fraal impact of project delay on their
contract(s) (in fact we riot seek a way to do that before novation back to

us — to mitigate a@attempt by them to lean on us commercially)

o Arrangements&}storage and safekeeping of the tram vehicles

® Reassess @‘of thé, programme for completion of the depot and related track
work a @ystemg ihitially. This in turn will be highly dependent upon the
extentt WI}Lc'h’completlon of the depot and related track work and systems is
part of Interlm Works by existing subcontractors (and perhaps Siemens) or in
the eve _f heeds to be reprocured.

J Structure of any arrangement to lease or dispose of tram vehicles {with or
wnthout related maintenance obligations) which are surplus to the number

. wFr“eqwred to operate a service from airport to St Andrew Sq —the assumed first,

’ phase of operations.

I],..

m 9 1.3. Reprocurement

G In parallel with the Carlisle negotiations we have been assessing the possible outcomes
from a termination of the current Infraco contract and delivering the project on a phased
basis beyond procurement. The workstreams we would undertake beyond termination to
undertake such a reprocurement exercise are described at section 8 below. The base
programme assumptions are indicative and dependent on procurement timescales and
on no legal challenge being made by BSC:
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- o Ajrport to Haymarket physically complete by Dec 2012;
e Airport to St Andrew Sg complete and open for revenue service by Dec 2013
(respecting the principle that we will not work on Haymarket to Lothian Road and
Waverley Bridge to St Andrew Sq concurrently), and
e Remainder of project to Newhaven procured and constructed progressively fromd o
2013 to 2017 contingent upon availability of finding and successful delivery and o
operation of airport to St Andrew Square. P

vy, '1 I
Existing subcontractor arrangements — BSC have employed a number of sub; contractors

although it would appear most of these arrangements are on the basis of Ietters of intent
or limited orders to proceed and consequently without collateral warrantmes to tie.
Following termination we will review all existing sub-contractor arrangement to assess
our ability to step-in to those arrangements. This exercise will mform the extent to which
existing contractors may be used to complete Interim V\@QZS aﬂfd)or form part of the
overall reprocurement strategy if: 66\ ;

.uxir
It is compliant with procurement la dou%o,*and

e The subcontractors are willing to& o) at}aa price and terms acceptable to tie.

L
" ,'1

Complete Design or Redesign — we
audit the status of the design co ed bwnfraco and SDS. Following termination we
would immediately embark on exer 'se to procure the completion of an integrated
and assured design prior to e% reproCurement of any new works (other than the Interim

Works). We would do thw elth”er

s\@ W
. Novati?_@f SDS- p‘éck to tie
. Use exis ng SS contract to complete design
. Re- procure"a ‘new designer

r~ 1’1

An essentlalgrelefment of completing design will be to ensure all practicable value
engmeermg“ bpportumtles are secured to mitigate against the increase in costs as a result
of deSIgn change and failures under the stewardship of BSC. The desirable outcome
would, be a significant reduction in anticipated cost before retendering the works. Cur
lnlha[ assessment is that this exercise has different characteristics and challenges as

,.,.’:between the on and off street sections:

* Off-street —where substantial work has completed or is in progress and where the
timescales and uncertainties associated with redesign and consent/approval
thereof is likely to be unattractive in terms of impact on outturn cost.
Nevertheless opportunities exist e.g. with respect to the requirement for retaining
walls not yet started, drainage specification and trackform through Edinburgh

Park.
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® On-street —where an assured trackform design has not been delivered by BSC and
where the nature and extent of road construction will have a significant impact on
outturn costs and programme. tie has engaged Scott Wilson already through the
TSS Contract to review options for on-street trackform design.

Development of Reprocurement Strategy and Phasing — Initial workshops have taken
place on the development of a reprocurement strategy and tie has appointed Cyril u .
Sweett to assist with this exercise. Following a mediated settlement or termination We
would embark on full development of a strategy with the assmtance of Cyril Sweg:tb and
legal resources.

For planning purposes we have assumed that tie engages in a 9 month e erase to
develop and refine a reprocurement strategy which would not in any éa'se involve any
further on street works until Jan 2012 — the attendant costs mcluqmg redesign where
necessary are acceptable to CEC. At the end of the 9 m%% pepl@d a gateway review will
be undertaken to determine validity of reprocurerg&trat@gy and costs thereof
alongside then extant funding and affordability cg\ alr}}‘ss .

M“’f”
The essential characteristics we envisage th procurement strategy having and the
principal challenges to be overcome ar@%*ollows
Essential characteristics A

Q A ‘l'
O ..;""‘"7“'
] Packages ,,_rhlﬁ;:f;*
° Controlled phaS| o s

. First operatmr@vste;‘ﬁ to St Andrew Sq
] Sensible n@ i;,l h

‘:’J
Challenges to ove%m@f i

‘('
o
o
..... W
O

L s

ment law with sub-contractors / Siemens

L Destgh mtegratlon risk — civils v systems

. Sys’tems using Siemens kit

. » )“JMamtenance and overall liability for making it work
:; Secure outstanding consents and approvals

,J S Programme & phasing
,_(.\I:;g;ﬂ,““-:’l" o Integration
S
%" These challenges change dependent on whether we find a mediated settlement to the

Infraco contract or embark on a Termination route for Infraco Default.
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Operational readiness planning

There are a number of operational planning activities which will continue as follows: ' J

« Design support — the finalisation and/or taking on of the design by a new Designer
“ will require to be checked that it delivers an operationally satisfactory system; 44.,:;--’“»1"

i _ * Re-procurement support — the tenders for individual sections and packages Qf [
! work wiil each require to be analysed and scored from an operations and, o

,,,,,

maintenance perspective; w
'bwv.»,,'u-
[ DN

¢ interim works support — as discussed below, the interim works offfe“r the
opportunity to achieve limited tram operations in the shortest b055|ble time but
will require operations and maintenance personnz{wort(mg Within a safety
management system to realise; "
g \6 o

! *l'«

¢« Management of completed assets essent@o ret@ln value — all assets whether in
storage or being used to a limited ex recgulre management in order to retain
their value and minimise the de e&%f degrhdation caretaker maintenance as a

,,,,,,

minimum will require to be pgo ed and monitored;

o
*.
*  Test & commissioning m gemeh’c the incremental delivery approach changes
the scale of testing ané "‘§S|omng Adding on new sections to an operational
system requires ¢ | plannmg and management. The disaggregation of the (

contracts mea\r@‘t at the responSIblllty for managing this effectlvely will sit with

Hl«

the Client
Q’ }1 f‘ "

* Integration man%gement the onus of managing the integration and

conflguratrdJn between systems the trams, the track and the civil works increases
mcrease the role played by CAF in this regard however the ultimate responsibility
kfof achlevmg a satisfactory outcome on this will be heavily on the Client

t)ﬁ

o organisation to ensure that it works; |

*+ Tram vehicles project management — whilst the production of the tram vehicles in
the factory is nearing a conclusion, the integration and configuration of them to
run satisfactorily in Edinburgh has yet to be undertaken. It is imperative that they
are tested and proven on the infrastructure in Edinburgh at the earliest
opportunity in order not to degrade sitting in storage and to identify and rectify
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any defects that have not yet emerged, and to setup the infrastructure and
location specific elements;

e Tram vehicles lease management — the tram vehicles are likely to require
modification in order to make them compatible with an alternate infrastructure,
they will then require to be tested, commissioned and configured for that M\bj’-"’ '
infrastructure and thereafter the standard of maintenance and their care by the»
other operator will require to be audlted on a regular basis in order to mamtam

the value of the leased asset; '!J

"u

award a contract for the supply of the equipment, the first phase of the supply
will be to agree on the user interface and design of the eq&;upment and thereafter
to manage the manufacturing, testing and comr@s\omﬁg ‘of the initial batch of
equipment for the first section of tram routeé'b%nter pubhc service.

, u».
. .n.J.J

Communications and stakeholder engagemeﬁ?~ % o

R\
Stakeholder and City Collaboration O(b A
i

operations for the stakeholder :&Ilkely to remain, like now, at a lower level of

,,,,,

activity. Work is already un@vay toﬁdentlfy how best to deploy the team on the

following core activity ar@

N\ i
Branding Q‘v\g i
Q~

-. "‘k

......

One of the priorities, wnTI be to maintain confidence in the trams as well as keeping high
the awareness th,at‘,%hey will be coming to the City. To this end an assessment is
underway of tl'Le key infrastructure points including park and ride, overhead poles and
structures whlch can continue to be branded in keeping with other Citywide marketing
campa|gns

s

P*é&dltlon the exhibition material from the tram vehicle is being redesigned currently as

'a"moblle and flexible public information unit which will promote the tram in a range of

" venues. A leaflet will also be produced to this effect.
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Larger exhibition material and schools programme

There is a still a good deal of work to be done on the larger exhibition which is due to
take place in the City Museum in 2012. The collation of all the necessary material and
cataloguing of this will continue.

The schools programme is being trialled with a range of schools across the route and leJ
also be piloted and promoted through some of the City libraries. - j“;';v """
T

Press and media and political activity

one of the highest scrutinised projects nationally in const ctlorrm terhws and therefore
gaining and maintaining confidence with a broad rang media; pol|t|C|ans and
stakeholder groups will take the largest proporti @tlme amongst the team. Also the
broader task of mending relationships with man\cékeholder and business groups is
likely to be very intensive. R

. (8\0 ﬁL'l'r "
9.2. Management arrangements <00 N

wi
It is recognised that there is th nt@l f'or a number of workstreams to be in play post
any mediated settlement orgq,mmatlon as described above. The impact of this is being
reviewed and an organis al sttucture being developed. At present this is very
dependent on a decnsg@}on wbe\ther a litigious Termination route is likely or whether a
mediated settlem acahveVed However, it is likely that the size and shape of tie will
change slightly over ther next few months and a more radical re-structuring developed as
the future becomes: clearer

.
X

f?':;
Since April 2@10 we have had a decrease in employee numbers (including secondees). We
had 97 employees in April; in December 2010 this has decreased to 74 employees and 8
secondees, a total of 82. This will decrease further in January 2011 to 71 employees and 8

sedondees resulting in a new total of 79.
‘«\Fg\
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The Tram Project Board will continue to meet every 4 weeks to review direction and

monitor costs and programme associated with the option adopted.

:‘5 "
Additionally, following any re-procurement exercise and before any further constructlor\ ;‘3 '

contracts are awarded a stagegate process will be invoked to approve any decision of

moving forward with the completion of the project.
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10. Conclusions & Recommendations

10.1. Conclusions

,,,,,

contracting parties. . W

Despite our extensive efforts, and the strategy approved by TPB, since Mafch 2010 there
has been no improvement in the behaviours being demonstrated by BSC and indeed
positions, whilst these might have improved over the suQver WIth the introduction of
new personnel on both sides, they now seem to have@urned fo the previous level if not
deteriorated. , ?S\e} &
The results of DRP’s and adjudications on ¢ gfact et"é‘er;ﬁs have not always been conclusive
or favourable to tie and have certainly r@ I|vefed the clear interpretation of the Infraco
Contract which we might have hop r, albelt they have given guidance which is now
being used in day to day contra mlnléﬂatlon However, they have de facto saved the
taxpayer tens of millions of p ds Where associated with works which were stalled due
to alleged tie Changes, ti re able to issue associated Clause 80.15 instructions to get
work started, but the@ resp@ﬁse to this has been slow.

' < iy
Generally, BSC have corl'tre&nued issue Notification of Change for alleged Changes and been
slow to provide Estnmates They have also continued to use Clause 80 of the Infraco
Contract WhICh they allege allows them to stop work until the Estimate is agreed, as
u$e 65 which requnres them to continue to work.

opposed to

o
'x.‘l

‘,

The oVéraH management of programme and design management by BSC have not seen
any rmprovement since March 2010 and the Open for Revenue Service (OFRS) date has

méontmued to slip.
\“»

,'
.,

i

.1.7[";1 "
" A number of workstreams have continued since the TPB in March 2010 and are reported
on in Section 4 of the report. Section 6 outlines the options available to the project. The

options now facing us are:
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® Enforced adherence

® Revive Carlisle

® Terminate (mutual and contentious) - followed by cancel, postpone or carry on
with the project

-----

~ ® Mediation -

10.1.1. Enforced Adherence : i
In this option we continue to seek to get BSC to perform using the existirlg’, cShtract.

This would include continuation with Clause 80, clause 34.1, revmtmg o‘ther parts of
the contract and abiding with DRP/Adjudication decisions.

This could end in BSC compliance or, a stronger case@‘termmatnon or, continued

deadlock. There are a number of factors to consi n this option which includes:
(F:\;Jé::{:wb
Ly
® Trust between the parties is broke&?~ J‘u
e (Contract is ambiguous ’0 mu
o,
® Work has almost stopped !

o
® No certainty on cost or @gramm

¢ Do we keep going u oneV‘ runs out — tie default

. Polltlcalpatlence(')0 e
T

e tie and CEC tQ&@n resifiénce

10.1.2. CarhsleQ~ 444 N
?

The latest positi Fom BSC would mean Airport — Haymarket for £640m by end 2010
(but now out oﬁdate) A deal would contain get out clauses for BSC, not a GMP. Factors to

consider mcli‘Jde
iy *'
“nt* .' »
‘ﬁ.h*’ . . . . .
o'/ Design is still not finished/approved

iy

,;hu,";‘ e Trust

<{

..ax" e Ambiguous contract doesn’t disappear
® Procurement risk

More recently, a letter from the Infraco (25.1.20/RJW/7586 dated 2 December 2010)
suggests mediation on a concept of Project Carlisle.
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It may be possible to use mediation to reach a settlement on the lines of Project Carlisle,
but as the signs are that there is disagreement between Infraco Members as to what may
be an acceptable settlement it is likely that the settlement would be substantial less
favourable than the parameters placed on Project Carlisle.

10.1.3. Terminate

tie has now issued 10 Remediable Termination Notices and rejected 4 of the 4
rectification plans received back from BSC. tie is now in a position to proceed to issue
a Notice of Termination to bring about a contractual end to the Infraco;Contract This
could be done by one of two ways which both have different consu;ler“atlons

" l'(ﬁ,\“

1) _Mutual agreement
® What payments for work done to d{@g
® What commercial settlement? b ”j
e Status of Deliverables (espec desigh)
¢  What will it cost us to f|p§g{wh|ch design will we use) and how long it

will take. 0_)0 e
2) Unilateral Action(conten_&&? ,,j '
U] Consequee}@s - how ‘much could we lose or win
o é(hat are: the essential elements of our case
\What,,are our strengths and weaknesses
Q.z' 'M\A/h’at are our chances
o,‘ *How long will it take and how much will it cost
. u, o What is the possibility of an out of court settlement

uk

1,)'.

o Resources to manage this process

Risk of BSC seeking judicial review and interdict
What do we do with the Trams

What do we do with SDS

What do we do with the works already started

* What do we do with the remedial works required

tie and its advisors have been, and continue, to collect the body of evidence to defend
any litigation. Additionally, tie plan to test the breaches through DRP which will give
further confidence in tie should a forced termination of the Infraco contract be the
only option left.
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The use of issue of RTN’s, whilst seen as a mechanism to terminate the Infraco
Contract, if required, was also seen as a mechanism to exert commercial pressure on
BSC which could lead to a successful conclusion being reached through Project Carlisle
or alternatively might lead to BSC being inclined to discuss an end to the Infraco

Contract. S
ESX
ot

Following termination, there are decisions to be made on the future of the pro;qgii

cancel, postpone or carry on, again each have considerations: ol

L
o
Cancel A
® What re-instatement works A
. . . f b
* Dismantling project management structures ‘;{,%."""
o
e Tram Acts o oo
e Vehicles O W
* land \(o )
& &
N
g P |
Postpone @?‘ gt
g
e How long? 3\ qj‘

* What re-instatement woQ“ |
e Dismantling project r@ﬁbgeme‘ﬁt structures

® Tram Acts (@) S

«“,Q’l i
e Vehicles o (X;,::.‘.“f’
o+ nd (O
Y ‘;":"ﬁ
. Q\Q {':;:I'I:.F*
Continue L\ T

. Sta@g qﬂntﬁ‘flate summer 2011
] Closeﬁut InfraCo contract
. .Plén re-procurement
.J.-,L,.'(fomplete design
Continue with interim and remedlal works
Take trams
Costs
Report back to CEC for go/no go
Stage 2 — following late summer 2011

lf;;w"a"‘m Meantime, risk of interdict by BSC remains.
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10.1.4. Mediation

Over the past few weeks, BSC has intimated that it would be willing to undergo
mediation for the range of thev disputes over the Infraco Contract. A proposition has
been made and motion agreed at full Council in respect of mediation between the

22/11/10 who are in favour of this approach. CEC have also met with BSC to dlscussh‘,
this and CEC is agreed that mediation should take place (Appendix 29). N,..,,i;l'fi"”'
. “

® BSC complete airport — mid point terminus, or
e BSC leave in an orderly fashion.

Ny

(0
W orin"4-6 months and the

There are options around timing of the mediation -
style —fast and commercial or in a slow and detgg manner The preparation for
mediation is key and will include a) what doe ocl JTook like, b) resources and
parties involved and c) governance. .ﬁm ~
K\ o

10.1.5. Re-Procurement O(b %5

Q 4 ‘u‘
tie has commenced work oq& rangé foptlons available for reprocurement and

management of the projegg,s ulg ahy termination or alternative scope of the project
be realised — medlatengbthervﬂse The range of this includes completlon of design,

reprocurement, an éf\ghsta

support such act

tie also contmues tb. collect the body of evidence to support any DRP or forced
termination andialso to support any other legal/commercial workstreams.
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10.2. Recommendations

It is recommended that:

1. tie enters into mediation with BSC. - o
2. The scope of this mediation to cover options for an amended scope of the project e
along the lines of Project Carlisle or an agreed termination of the Infraco Contrag_t_';{i,',';“'
3. The mediation to be short form with legal agreements reached at the end of,ttg.\'ie )
. . . . '{l'r‘,
mediation. All agreements to be subject to Full Council approval. P
4. The mediation result to be presented to TPB following an outcome on mﬁ@"ﬂliation.
Continue with enforced adherence of the Infraco Contract in the shong'f@‘erm.

6. tie to continue to work on the scenarios for re-procurement follov ifig any mediation.

,,,,,

Recommendations on workscope along with budget re&ire enf'for the first 9 months
of 2011 to be presented to the TPB once the outco megigtion is understood.
® Any proposals for re-tendering should be pr, gﬂ eglé;if)',‘“-TPB before they commence

b

" and stagegate review held before any ne st_ar‘h,twiii:ftion contracts awarded.
e Before any new construction contracts a%améiﬁlﬁéd, all design should be
complete, integrated and assured. <\ C;ﬁ ) |
e Before any new construction co ts 1g:§€“awarded all third party agreements
should be concluded to redu e rias,;,f‘ 0 the Tram project of negotiation positions

fring
4y
Py

being taken by 3™ parties O &
7. Work should continue, regarﬁss qﬁﬂiﬁé output of mediation, on the review of SDS and
potential for legal action oocf&%sign services throughout the life of the SDS
contract. S L '
8. Work should contil\l@\ui'gmﬁ"ﬂi’lding the “body of evidence” for use in any potential
litigation assocQ& wiygp,:qi"?awcontentious termination of the Infraco Contract by the

. o
parties. 4;;:{-»

v
e *

RN

29799 December 2010

‘.
4%,
%
RN .
b
e
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