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EDINBURGH TRAMS PﬁOJECT
HEADS OF TERMS FOLLOWING MEDIATION ~ MARCH 2611
AGREED BY
CITY OF EDINBURGH COUNCIL.

TIE LINITED

BILFINGER BERGER CIVIL UK LIMITED, SIEMENS PLC AND CONSTRUCCIONES Y

i.l

AUXILIAR DE FERRCOCARRILES SA

{"the Parties")

PREAMBLE

The partfies have participated in a mediation with Mr Michael Shane, Mediator, on 8-11
March 2011, in order fo resoive disputes and differences arising from the Edinburgh
Tram Project The parties have reached agreement on certain matlers which are
recorded in this document.
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4212 These Heads of Terms are non-binding and subject to Contract,
2, DEFINITIONS
2.1 Unless otherwise specified capitalised ferms referred to herein have the meanmg
given in the Infraco Contract. . :
3. GENERAL
31
32
4.
- The pairfies will agree changes to their
respecfive managemént tears and working practices on or before 7th April 2011,
424.1 __ CEC-shal oy--a-profossional-Projest-Managerment practice-to—administer—he
. ) f‘_ oilte eumeﬂis}reﬂ#tembehalf—aﬂd—shaﬂ—peﬁefm
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""61° ' “fhe Construction Works Price including SDS Price shall be adjusted io the total sum

5. SCOPE

| 51 Infraco shall not be required to carry out the-further Infraco Works related to the -
' section St Andrew Square to Newhaven {ch 121, 000 to 100 GDD) exc:ep! as provided
for below.
5.2 The Infrace shall complete the integrated Design from Airport to Newhaven (Phase .

1A). and-the Enabling-Woerks;-both-as-dentifieein-Preject Phoenix-Froposal:

53 The Inffaco will supply to CEC materfals and equipment in relation fo Systems and
Trackwark in relation to the section St Andrew Square to Newhaven. :

| 5.4 The remaining-Infraco Works from Haymarket to St Andrew Square {ch 200,000 to
121,000) shall be defined as the On-Street Works and shall be agreed between the
| parties. GEC-tie shali take the risk relating to all ufflity diversion works reguired to
complete the On-Street Works.

55 The remaining Infraco Works from the Airport to Haymarkeé {ch 712,579.5 to 200,000}
shali be defined as the Off-Street Works_including the Enabling Works at Section 1A
{Lindsay Road Retaining Wall, Lindsay Road lowering and the civil works at Tower

Place Bridge |ncluding rail installation).

5.6 The works at the Tram Depot (including depot access), mini-test track (fo be defined
by agreement), Haymarket Yards, Princes Street Remedial Works (to be agreed) and
any. cther works agreed by the parties shail be defined as the Prioritised Works and -
form part of the Off-Street Works.
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Eeguirements:

5957 __ The Employer's Requirements shall be amended to reflect the revised scope.

6. PRICE

of THREE HUNDRED AND SIXTY TWO_ MILLION FIVE HUNDRED THOUSAND
POUNDS (£*+362 500,000.00) and shall relate oniy to the Off-Street Works._ The
price for the Op-Street Works shall be deait with in accordance with ¢lause 6.3. -

6.2 An additional price and any programme changes will be agreed forth
- Phoenix-Propesal-in respect of {a) the cartying out of the Edinburgh Gateway
Interchange Enabling Works and (b)_dealing: with any occurrence “of ‘Fossils or}
Antrgumes and added to the Construction Works Price. ™

6:2———

. theexsius;sas—:deﬂhﬁed-m the—ilFejeei—Pheemxﬂepesai- :

[

6463 _The On-Street Works will be paid for on a Target Cost basis. A Target Cost of £39
milfion is proposed. The mechanism for calculating and armending the Target Cost will

be agreed, R
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6:66.5

7.1

7.3

- 8.1

82

.83

8.4

85

8.6

Ee%weeaymeﬁt&shaﬂ%&madem—aeeeﬁen%%ﬁ#@h&ﬂmee@heem&ﬁsepesa#aﬂd :
inaecerdance-with-agreed-A revised, simplified milestone payment schedule_shall be shall he -

agreed-
FUNDING

The parties acknowledge that CEC will require additional funding for works beyond the
Prioritised Works. CEC shall use best-reasonable endeavours to obtain such

additional funding.

Unless CEC confirms to Infraco's reasonable satisfaction: that sufficient funding is °

avallable to meet its obligations under the Infraco Contract; as' amended by these
Heads of Terms, the Infraco Contract shall automatically terminale at 5pm on i‘ﬂ
September 2011 (the "Funding Deadime")

Upen automaiac termination, the parties shall have no nghts or oblsgatsons in respect
of fulure performance save as provided for in clause 94.6 of the Infraco Contract.
CECHtie will make payment to Infraco of the sum of£%* &0 be agresd by 1 May 20113
which shall include a payment in respect of all materials (whether-delivered or not) to
date by Infraco. All Bonds and Guaranitees procured or provided by Infraco and ils

- parent companies shall be returned

TIME

- The Sectional Completion Dates shall be amended as follows:

8.1.1 Section A

8.1.2 Section B

£1.3 Section C

814 Section D

The: deflmtton of each Sectlon wilt be amended Eo remove any condrtlons assocnated

‘with the Tram suppiy

There shall be a single commissioning daie for the route: from Airport t0 St Andrew's
Square.

‘The PFejeekPheeaeeProgramme shall bé amended to reﬂec! these Heads of Terms.

lnfraco shall commence the Prioritised Werks on or before 1 May 2011 subject to (a)
ali approvals having been given by CEGC and other Third Parties (b) the-paries-having
amended-the Infrace-Co i eot-these-Heads

of-Termstie_having issusd a Change Order to proceed with the Prioritised Works on

the agreed basis and (¢) payment in full of the outstanding sums due in respect of

Prefiminaries (as set out above). Infraco shall not carry out any works other than the
Prioritised Works prior {o Funding Deadiine referred to above. .

GEC-{ie shall procure that all permils and access are given timeously to permit Infraco
to work in accordance with the agreed amended ProjestRhoenbxpProgramime.
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9 . CLAUSE 80, CLAUSE 65 AND SCHEDULE PART 4

2.1 Jhe garttes shall agree amendments to CEause 65 Ctause 80 and Schedule Part Garmatted: Not Highlight

e-On-Steet-Works-save-in-respest-of-Speeified
_Exelusions-3.3 (a)- b}-ard-{e}; 3-3-F-and-Prcing Assumplions 5-67-8:-0, 144517
2223, 24-{amend e@%{ameﬁded%w—sﬂameﬂd., 3436383046,
%—MM%&%&mended}—Appen%{Ne&veﬂeﬂaﬂ#nm&msaﬂeﬁs&r
o l
9302 %W%ﬁf{&d@epaﬁum«h#aee%&a%h&w&k&a&%amew&h

the-Neiified-Departure-unless-instrucled-to-de-otherwise-by-CEC—infrace-shall-be-paid
HW%&BWM%&&Q&E&%H%M&E&HMWW

eie%emqmed—
0. CcAF
10.1 The Tram Supply Agreement and Tram Mainfenance Agreement shall be novated

from Bilfinger Berger Civil (UK) Limited and Siemens plc (“BBS™) to TheGity—of
Edinburgh-Gouneillie and CAF's outstanding claims will be seitled between CAF and
tie. BBS-opd-CAE chali-have-ne-new-elaims—agaiast-cach-otherin-relationto-the'

Infrace-Contrack-TSA and/or TMA-and-any-existing-claims-underthe-Infrace-Conlrask
?M#andbﬁ%#@nemmng%qwéated#amagesﬁha%&e*MgmheekBBS%ha%ave
ne-liability-to-4 aims-by CAF-afising-out-ot- the-FSA-andlor

10.2 Liquidated and ascertained damages in respect of the delivery and commissioning of
frams shall be removed from the Infraco Contract.

103 The Infraco Contract and ancillary documents shall be amended to remove all rights

and obligations relating to the' supply and maintenance of trams. interfaces between

| BBS, tieCEGC and CAF in- relafion fo complei[on deﬁvery, commisstoning and
integration of the Trams shall be agreed

member—ef—the—lﬂ#aeeeeasemam—

| 105 CEG/Transport-Sestland/TELtie-will-acsopt-and—pay-for-all-27-trame-under the-TSA |

MMMMM&M&&%WM&@%MS
and-any right-that-may-existunder-the TSAde rejest-trams-that de-not-comply-with the -
Employers-Reguirements-under the TS8A:

11, DESIGN AND APPROVALS

‘ T 'CEC shall prociure that ‘CEC Ro-éds Department shall meet with Infraco and its :
o designers in order to agree and resolve all ouistanding, Technical Informatives and |
. critical issues with the design within 1 month of Ehe date of execution of the Heads of -

Terms. :

11.2 . CEC shall procure that CEC Planning Department shall notify Infrace of afl -
outstanding issues. which preclude discharge of Planning Informatives within 3 weeks
of the date of execution of the Heads of Terms.

1Formatted: Hightight o )
{ Formatted: English (U.5.) )

;{ Formatted: English (U.5.) J

WED00000594_0004




1.4

115

12,

| 121

122

13,

131 .

13.2

4.

14.1

' Any remaining unresolved issues shall be dealt wath at a meetlng of senior

representatives from CEC and Infraco on 7 April 2011.

The parties shalt work together to ensure that the statutory approvals for Besign-of the
On-Street Works are obtained sha!l—be—apmeveébefore 1 September 2011.

~ EXISTING REMEDIABLE TERMINATION NOTICES AND UNDERPERFORMANCE

WARNING NOTICES

" Tie/CEC agrees that it will not terminate the !nfraéo Gonirabt on the basis of any

Remediable Termination Notices and/or Underperformance Warning Notices served
prior to the date of execution of these Heads of Terms unless parlies agres
amendments to the infraco Confract in accordance with clause 3.2 before 1 May

2011.and sush-notices-shalHse-withdrawn.

Tie/lCEC agree it shall not seek fo recover liquidated -and. ascerained damages In
respect of any delay in achieving the Planned Sectional. Completion Dates in the
Infraco Contract as unamended,

COMMUNICATION

There will be a substantive cultural shift in the behaviour of all parties including
inferaction, co-location and empowerment

A Joint Communications Protocol will be established with immedlate effect fo cover all
external communications by the Parties in respect of the Edinburgh Tram Project.

OTHERS

Each of the Infraco Members will be enfitled fo enter into its own Key Subcontracts.
There will be no requirement for all the Infraco Members o be a party to the Key
Subcontracts. No restiction shall be placed on the manadement of Key Sub-
Contractors and the replacement of them. -

%H&kdﬁ%ﬂﬁﬁe&&%ﬂd&eﬁ&mﬁ%%@%&%ﬂ%&ﬂ%&@&%—%&paﬁ%@
eseteads-of Terms:Within 14 days of agreement of the Heads of Terms,

implemeni-th
the paries shall agree g variation fo the Infraco Contract fo add a new Compensation

Event in respect of any procurement challande or other challenge fo the validity of the

Heads of Terms of any subsequent agreement: entered mto by the parfies to
implement these Heads of Terms. .
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