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Edinburgh Tram Network 

Note in relation to adjudication decisions 

1 Executjve Summary 

1.1 The decision of an adjudi cator is binding in relation to the matters dec.ided upon, until the dispute is finally 
determined by legal proceedings or agreement. Analysing which parts of a written decision are binding 
depends in part upon: 

' 

(a) Defining the dispute which has been referred to the adjudicator, by reference to the adjudication 
and referral notices; and 

(b) Distinguishing between the decision itself (which is bin,ding) and the reasons for that decision 
(which are not). 

1.2 Elements of a decision which are not binding may be persuasive on subseq.uent adjudicators, although 
this does not so far appear to have been the case in the decisions under consideration in this note. 

1.3 If a dispute is subsequently heard afresh by the courts, neithe,r the decision nor the reasoning of the 
adjudicator will be applied. 

1.4 There have been a number of decisions which bear upon the proper interpretat ion to be given to Pricing 
Assumption N,o.1; thos.e decisions are likely to be binding only in ,relation to the specific INTCs and 
Estimates to which they relate. Accordingly, it ought to remain open to tie to advance an interpretation of 
Pricing Assumption No.1 which is not constra.ined by thos,e adjudications. 

1.5 There is no binding decision in relation to whether clause 34. 1 empowers tie to issue an instruction in 
circumst.ances where there is a disputed Notified Departure, in advance of that dispute being determined. 

1.6 There is no binding decision in relation to whether clause 80.15 can be invoked in circumstances where 
lnfrqco fail to produce an Estimate, irrespective of whether the Notified Departure is disputed or not .. 

1. 7 The parties are bound by the decision of Lord Dervaird that tie are not empowered by clause 80.13 to 
instruct or direct lnfraco to proceed with work in circumstances where it is agreed that there is a Notified 
Departure but there has been no referral to the Dispute Resolution Procedure. 

1.8 The reasoning adopted by Robert Howie in arriving at his decision, in relation to I NTC 429 is unlikely to be 
treated as binding. His award of 154 days in relation to Section A is binding. An exercise will be carried 
out in order to identify whether any element of INTC 536 which is referred to adjudication can be said to 
already have been referred to Howie in the first adjudication. That will require an analysis of the facts 
upon which lnfraco rely, as well as the programming analysis they apply and the legal basis of their claim. 

1.9 Howie's views in relation to sub-contractors are binding so far as they relate to the proper interpre,tation to 
be given to clause 28.4. His conclusions in relation to the meaning of the words ''the lnfraco'' and ''acting 
reasonably'' are likely to be binding only in relation to the use of those words in 28.4, but not where those 
words appear elsewhere in the lnfraco Contract. 

1.1 O The decision of John Hunter in relation to Tower Bridge is binding in relation to the valuation of the 
elements of work referred to him. His findings in relation to the interpretation of which ,documents 
constitute the BODI is unlikely to be binding in relation to any drawings other than those related to the 
INTC in question, although the position is not a straightfornard one. 

2 Decisions covered in this note 

2.1 The following adjudicators' decisions are ad.dressed in this note. 

(a) Hunter: Carrick Knowe Brid'ge -16 November 2009 
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(b) Hunter: Gogarburn Bridge - 16 November 2009 

(c) Wilson: Russell Road Retaining Wall - 4 January 2010 

(d) Hunter: Tower Bridge - 18 May 2010 

(e) Coutts: S.ection 7A Track Damage - 24 May 2010 

(f) Howie: MUDF All NTC 429 - 16 Jul.y 2010 

(g) Dervaird: Murrayfield Underpass - 7 August2010 

(h) Howie: subcontract issues - 13 December 2010 

• 

2.2 There are other decisions, in particwlar that in relation to landfill tax, which have not been addressed. The 
general principles described in section 3 of this note will apply equally to those decisions. 

3 General principles in relation to the binding nature of adjudicator(s decisi.ons 

3.1 Clause 51 of Schedule Part 9 provides that ''the decision of the adjudicator shall be binding on the 
Parties, and they shall comply .with it until the Dispute is finally determined by legal proceedings or by 
agreement between the Parties.'' 

3.2 Tha.t provision is consistent with the position that applies in relation to statutory adjudications in terms of 
the Housing Grants Construction and Regeneration Act 1996 (in relation to which there is a body of case 
law add,ressing the binding nature of an adjudicator's decision). The significance of this is not only that 
the parties must give effect to the decision (for example, by complying with an order to pay over money), 
but they are not entitled to seek a second decision from an adjudicator in relation to a dispute which has 
already been decided upon. 

3.3 There are two principal issues wh ich are ·Of particular relevance in the current context: 

3.3.1 Defining the dispute which is the subject matter of the decision, which in turn informs the extent to which 
the decision is binding; and 

3.3.2 The extent to which an adj udicator's reasons are to be distinguished from the decision itse.lf
1

. 

3.4 The dispute will be delineated by that which has been referred to adjudication; this has been des"cribed as 
follows: 

''The dis(!ute or difference referred is simply that which the referring party chooses to refer, no more and 
no less. ';2 

3.5 This will involve a.Ii anal.ysis the terms, scope and extent of what has been referred
3

: taking the Howie 
adjudication in relation to I NTC 429 as an example, an understanding of what has been referred to 
adjudication can only be arrived at by examining lnfraco's Estimate and the supporting documents - a 
reading of the Referral Notice alone is unlikely to yield the answer. 

3.6 Issues may well arise between the parties during the course of the adjudication (and hence after the 
referral) and be hotly debated at hearings or in submissions. That will not necessarily convert those 
issues into being part of the dispute which has been referred. The adjudicator may ex.press a view in 
relation to those i.ssues, but that will not, of itself, render that view binding. 

1 That distinction is underscored by, for example, clause 49 of Schedule Part 9, which states that ''t/1e adjudicator 
shall provide written reasons for his decision", thereby distinguishing betwe.en th.e decision and the reasons. Robert 
Howie makes a clear acknowledgement of this distinction by issuing his decision and his reason as two separate 
documents. 
2 See for example Barr Limited v Klin 2010 SCLR 33 and [201 OJCSOH 152 
3 Benfield Construction Ltd v Trudson (Hatton) Ltd [2008] EWHC 
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3. 7 This principle can be ex~mined by_ se_ttin~ out a s~qu~nce ~f events w~ich ar?se in a recently d~cided 
case : W H Malcolm raised an adJud1cat1on seeking f1nanc1al redress 1n relation to 14 separate items of 
work. During the course of the adjudication, it became a point at issue as to whether SMM7 applied to the 
contract in question. There had been no mention of SMM7 in the notices of adjudication or referral. The 
adjudicator's decision stated: 

'' I find .that SMM7 does not apply to the parties' co.ntract." 

3.8 A second adjud ication was raised in relation to three fresh items of work. The court held that the second 
adjudicator was not bound by the findi ng in the first adjudication relation to SMM7, and could form his 
own view on that point: 

'' ... the dispute referred to [the first adjudicator] was not the issue of whether or not the sub-contract 
provided for SMM7 measurement. Nor was it what she decided. Her view of that matter is part of the 
reasoning employed in reaching her decision as to the sum due. Bi1t that of itself does n.ot seem to me to 
be capable of being relied on as making it part of her decision. It was manifestly not an issue which was 
referred to her, although it could have been. Nor was it part of her decision.'' 

3.9 This was the case even though when W H Malcolm raised the first adjudication , they did not kno.w that 
the applicability of SMM7 was in dispute; this was a point which first arose in the response and was 
developed in subsequent submission.s. The issue had not been part ·Of the referral, and was therefore not 
part of the dispute being referred5 

. 

3.10 The decision of the adjud icator in relation to the dispute which has been referred wil l, as has already been 
noted, be binding. If the adjudicator goes beyon.d that dispute, and purports to answer a question which 
has not been referred to him, then he will have exceeded his jurisdiction - and, to the extent that he has 
done so, that part of his decisio.n. Will not be binding. 

3.11 A11 illustration of the way in w.hich these principles operate in practice can best be seen in the context of 
the decisions in relation to Pricing Assumption No. 1 (PA 1 ), wh ich are addressed in the following section . 

3.12 The principles outlined in this section relate to the extent to which a.n adjudicator's decision binds the 
parties in a formal, regal sense. Distinct from thi.s issue is the extent to the non-binding elements of what 
• 

an adjudicator says (in particular, his reasons) are likely to be persuasive in subsequent adjudicatio.ns. 
That will very much depend on the personal approach of a particular adjudicator: so.me may be highly 
persuaded by previous reasoning , others may wish, essentially, to start from scratch. 

3 .. 13 C.ertain ly, if tie are seeking to persuade an adjudicator that they should depart from reasoning contained 
in an earlier decision , particular attention should be given to explain.ing why it should be departed from. 
That might include highlighting new material which has come to light, or setting out why an earlier 
approach was misconceived. An example of this point is addressed in below in the context of Robert 
Howie's decision on INTC 429. 

3.14 If the subject matter of an adjudication is subsequently referred to the courts, t.!lat w ill mean that the issue 
is heard afresh, and there will be no question of the decision .being binding upon the court. Furthermore, 
the courts are unlikely to treat the reasoning of an adjudicator as persuasive in the way that a fellow 
adjudicator might, and that reasoning is therefore likely to play little or no part in the court proceedings. 

4 Pricing Assumption No. 1 

4.1 Messrs Hunter, Wilson and Coutts have issued decisions wh ich touch upon the provisions of PA 1
6

. 

Hunter 

4 WH. Malcolm .Ltd - a decision of Lady Smith in the Outer House of the Court of Session 
5 This must be contrasted with the situation wh.ere., during the course of the adjudication, the parties agree to give 
the adjudicator j urisd iction to decide a particular issue which was not pa.rt of the original dispute. That agreement 
may be capable of being inferred during the course of the proceed.ings. 
6 The two Hunter decisions on Carrick Knowe and Gogarburn Bridge are in similar terms 
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4.2 tie's delineation of the dispute in their Notice of Adjudication in relation to Carrick Knowe
7 

is brief: "this 
dispute concerns the contents of the {=stimate" (that Estimate having been defined by reference to the 
Estimate issued pursuant to INTC 115) .. 

4.3 The redress sought is: 

• 

(a) '' The Referring Party requests the Adjudicator to find and declare that the only facts or 
circumstances notified in the [INTCJ which constitute a Notified Departure are those which relate 
to the Galleries pursuant to Pricing Assumption 3.4.1.1.3; 

(b) The Referring Party requests the Adjudicator to find and declare that the Estimate is to contain 
only those items of work which relate to the Galleries .. 

(c) The Referring Party requests the Adjudicator to find and declare that the Estimate is to be in the 
amount of ... £71, 757.37 ... or such other sum as the Adjudicator considers is the true and proper 
valuation of the wor/(s comprised in the Galleries taking into account the whole of the lnfraco 
Contract." 

Each element of thi$ redress was refused. 

4.4 In arriving at his decision, Hunter sets out some discussion in relation to the meaning to be given to PA 1; 
for example at paragraphs 7.36 to 7.39, he. sets out what he considers to be the proper approach as 
involving a comparison of the BODI and the IFC drawings to ide.ntify all changes. Those changes should 
then be assessed in order to conclude whether they are categorised as design development. 

4.5 Applying the principles referred to in the foregoing paragraph, it will be seen that Hunter's commentary in 
relation to the approach which he adopts forms part of his reasoning. It is unlikely to be held to form part 
of the decision itself. That de.cision is concerned with the specific content of the l NTC in question, and 
whether it falls with in the ambit of PA 1. 

4.6 Indeed, the referral appears to have been carefu.lly worded in order to restrict the dispute to a question in 
relation to the particular INTC, rather than widening it out to any general principles of universal 
applicability. Applying the reasoning of the decision. in W H Malcolm referred to above, ti.e could have 
chosen to frame their referral in such a way as to invite a decision on the general principles to govern the 
interpretation to be given to PA 1, but they did not do so. The fact that there were lengthy submissions in 
relation to that interpretation did not render it part of the dispute, and hence the decision .. 

4.7 lnfraco themselves appear to have accepted that Hunter's decisions attach to the particu lar INTCs in 
question, and not to any general principles: much of the Russell Road adjudication (raised by lnfraco) 
took place after the Huhter decisions had been issued. It appears to have been agreed that Hunter's 
decisions were not binding - at paragraph 25, Wilson records 

''Mr John Hu.nter adjudicated two disputes arising from the Contract concerning Gogarburn Bridge and 
Carrick Knowe Bridge and issued decisions on 16 November 2009. tie provided copies of these decision 
and the parties referred to them in submissions. However, the parties agree that no part of these 
decisions is binding upon me in this reference .. '' 

4.8 As referred to above, an adjudicator may consider previous reasoning to be persuasive; that does not 
appear to have been the case with Wilson. He appears to have disregarded the Hunter reasoning, and 
effectively bu.ilt up his own approach afresh. 

Wilson 

4.9 As noted above, the Russell Road retaining wall adjudication was raised by Infraco - the initial referral 
was issued before the Hunter decisions, but the remainder of the submissions was made after the Hunter 
decisions. 

7 The wording of the Gogarburn Notice of Adjudication is different, and the defin ition of the dispute is lengthier. 
Nonetheless, it has been worded so as to refer the contents of a specific INTC and its related Estimate. The 
comments made apply equally to Gogarburn 
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4.10 lnfraco's referral notice contains a good deal of material in relation to t.he proper interpretation to be given 
to PA 1 - in contradistinction to tie's notices to Hunter. Nonetheless., I nfraco appear to have sought to 
.restrict the scope of the dispute. Under the heading "scope of adjudication", they state: 

'' There are currently in excess of 350 Infra co Notifications of tie Changes which are yet to be agreed. The 
Referring Party reserves the right to pursue claims against the Responding Party in due course, but such 
claims do not form part of this Re,sponse [sic - th is is presumably intended to refer to ''this Referral'1-

It is also noted that the since the issue of the IFC design on which the Estimate was based, the scope of 
the piling has further increased: As the Estimate was not revised prior to this Dispute Resolution 
Procedure, the determination sought cannot extend to such additional works, and the Referring Party 
reserves the r·fght to seek reimbursement for same under the Agreement or as may become necessary 
under a sepaiate and distinct dispute.'' 

4.11 Whilst this description says more about what lnfraco are n.ot referring than what they are referring, it is 
tolerably clear that the scope of the dispute is intended to relate to a particular INTC and Estimate. That is 
borne out by the redress sought. 

4.12 As in the Hunter adjudications, Wilson makes a number of general observations in relation to the proper 
interpretation to be g'iven to PA 1, for example at paragraphs 101 and 104. 

4.13 Notwithstanding this, it is considered to be more likely than not that the Wilson decision would be treated 
as being restricted to the INTC and Estimate in question

8
. That view is reinforced by the subsequent 

dec.ision of Gordon Coutts, which m.ak.es no reference to the earlier decisions (indeed, it is not evident 
whether he was .made aware of them), which would suggest that lnfraco were not treating Wilson as 
binding in general terms . 

Coutts 

4.14 The decision of Gordon Coutts in relation to Section 7 A drainage was issued in May 2010, some time 
after the Hunter and Wilson decisions. Care appears to have been taken to restrict the scope of the 
dispute to a number of narrow issues relating to PA 1. 

4.15 In the third paragraph of his reasons, Coutts states: 

''My remit is, I consider, restricted to the question of how these provisions in the contract [i.e. Schedu le 
Part 4] apply to the Section 7 A drainage issue before me; and I do not proffer any genera{ view as to the 
interpretation of the contract as a whole." 

4.16 The issue wh ich had been placed before Coutts was described in the notice of adjudication as follows: 

"In this Adjudicat/011, the Referring Party is seeking certain orders and declarations. The Referring Party 
intends to pursue further c/afm.s against the .Responding Party in due course .. 

Accordingly, any additional dee/a.rations, orders or claims for damages or loss ·which are additional to the 
redress sought in this N.otice of Adjudication and the Referral to follow hereon fall outwith the scope of the 

. . 

present Adjudication, being reserved for future agreement or Adjudication, legal or other proceedings and 
the Referring Party does not seek a11y orders for payment or otherwise in the present Adjudication. The 
Referring Party reserves the right to do so. 

For the avoidance of doubt, the issL1e of whether the items of work which relate to Notified Departures 1 
to 5 inclusive constitute a Notified Departure in terms of any of the other Pricing Assumptions or Specified 
Exclusio.ns provided for in the lnfraco Contract falls 0L1twith the scope of the present Adjudication, being 
reserved for future agreement or Adjudicafjon, legal or other p.roceedings." 

8 
See paragraph 10 of McGrigors Report on Certain Contractual Issues dated. 23 March 201 O 

5 

VVED00000619 0005 -



I 

4. 17 

Privileged and confidential - prepared in contemplation of l'itigation 
FOISA exempt 

' 

Whilst this wording (in particular in the second paragraph) might be interpreted as being rat.her circular, 
when put together with the- redress sought, which relates to specific ite.ms of work, 1it is likely that the 
decision would be held to be binding only in relation to those specific items, with no broader application. 

Conclusion in relation to Pricing Assumption No.1 

4.18 There have been decisions issued which bear upon the proper interpretation to be given to PA1 .. Thos.e 
decisions are likely to be binding only in relation to the particular Estimates and INTCs to which they refer, 
but provide no general principles which would bind the parties in relation to othe.r JNTCs. 

4.19 The three adjudicators have .reached differing views on the proper interpretatioin, and Wilson did not 
appear to treat the earlier Hunter reasoning as persuasive. Coutts makes no reference to either of the 
other adjudicators. 

4.20 Accordingly. it ought to remain open to tie to advance an interpretation of PA 1 which is not constrained by 
those adjudications .. Reference is made to the previous advice on the proper interpretation to be given to 
PA1 9

, which was in any event given in the light of the Hunter and Wilson decisions . 
• 

5 Progress of the lnfraco Wo.rks 

5.1 The decision of Lord Dervaird in relation to Murrayfield Underpass touches on issues in relation to clause 
80. 

5.2 The scope of that decision was addressed in McGrigors note dated 9 Augwst 2010. To summarise the 
conclusions of that note: 

(a) Lord Dervaird's decision: 

(i) This is a decision on whether clause 80.13 empowers tie to instrucUdirect lnfraco to 
proceed with the work in the context of a Notified Departure (there being no dispute as 
to the existence of a Notified Departure). 

(i i) Lord Dervaird decides that tie are not empowered by clause 80. 13 to instrucUdirect as 
set out in (i). 

(iii) Lord Dervaird's decision offers no meaning to the words at the end of clause 80.15 
'' ... unless oth1erwise directed by tie.'' 

(b) What Lord Dervaird did not decide 

(i) The question whether clause 34.1 empowers tie to issue an instruction where the 
claimed Notified Departure .is di sputed and in advance of that d ispute being 
determined. 

(i i) What happens where there is no Estimate (whether the Notified Departure is disputed 
or not). Can clause 80.15 be invoked? 

5.3 There is no bindin.g decision in relation to these last two points. tt therefore remains open to both parties 
to seek a ruling on, them throug h the contractual DRP mechan ism. 

6 Decision ih relation to INTC 429 

6. 1 Robert Howie's decision relates to lnfraco's claim under INTC 429 to be entitled to an extension of time in 
relation to delays associated with utilities. That decision has been thrown into focus as a consequence of 
.lnfraco's claim to be entitled to a fu rther extension of time and associated loss and expense in terms of 
INTC 536, which also relates to delays assocJated with Lltil ities. 

9 See in particular paragraphs 1 and 4-1 O of McGrigors Report on Certain Contractual Issues dated 23 March 201 O 
' . 

and McGrigors draft note supplemental to that report dated 31 March 201 O 

6 

VVED00000619 0006 -



' 
• Privileged and confidential - prepared in contemplation of litigatlon 

FOISA exempt 

6.2 The position in relation to Howie's decision on INTC 429 is complicated by the way in which that decision 
emerged .. It consisted of four documents: 

{i) A note produced in relation to a prelim inary issue; 

(ii) The "main'' Decision; 

(ii i) A document described as reasons; and 

(iv) A note issued pursuant to a perceived slip rule. 

6.3 The extent to wh ich Howie's views are binding has been addressed in the note produced by McG.rigors 
dated 17 January 2011. In summary, it is concluded that t.he reasons are unlikely to form part of the 
.binding decision for the reasons set out at section 3 above 10

. 

6.4 On this basis, the effect of the decision is that lnfraco are entitled to an extension o.f time of 154 days in 
relation to Section A, but have no entitlement in relation to Sections B, C or 0. However, if lnfraco has 
presented a Programme to tie, which extends the t.lme for completion of Sec.lion B to 30 November 2010, 
and if that Programme has been accepted by tie then an extension of time for Section B. wil l have been 
validly granted, notwlthstandin.g that the binding element of the Howie decision did not extend Section B. 

6.5 As part of the work to be done in relation to INTC 536 and its referral to DRP, an exercise will require to 
be carried out in order to identify whether any element of INTC 536 which is referred to adjudicatioh can 
be said to already have been referred to Howie in the first adjudication. That w ill require an analysis of the 
facts upon which lnfraco rely, as well a.s the program.ming analysis they apply and the legal basis_ of their 
claim. 

7 Subcontractors 

7.1 lnfraco's referral to adjud ication before Robert Howie in relation to subcontractor issues sought two 
declarato.rs: 

(a) That tie has ''no entitlement to withhold its approval to the form of the proposed sub
contract ... on the ground that not every lnfraco Member is a party to the sub-contract'; and 

(b) That tie has ''failed to act reasonably in withholding its approval ... where such has been withheld 
on the ground that not every lnfraco Member is a party to the su.b-contract." 

7.2 As with the MUDFA dispute, Howie separated out what he described as his decision, and his reasons. 
His decision simply rejects both declarators and makes a finding in relation to expenses, The reasons 
contain a number of observa.tions in relation to various matters. 

7.3 The elements of the reasons which relate to the proper interpretation to be given to clause 28.4 are 
binding. As Howie himself points out, that is tl1e central or cardinal issue in dispute and cannot be 
d.ivorced from the dispute which has been referred . 

7.4 Where Howie has reached a conclu.sion in relation to the meaning that the words ''the lnfraco'' shou ld be 
given, that conclusion is likely to be treated as binding only in relation to the way .in which those words are 
used in clause 28.4. His conclusion about the meaning of those words is unlikely to be binding where they 
appear in other contexts. 

7.5 Similarly, where Howie expresses his views in relation t.o the words ''acting reasonably", his comments 
are li:kely to be binding in relation to the use of those words in 28.4, but not where those words appear 
elsewhere in the lnfraco Contra.ct. 

8 Tower Bridge 

10 
In addition , the reasons were issued significantly later than the decision 
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tie referred to the adjudication of John Hunter a dispute in connection with the proper valuation of what 
was accepted to be a Notified Dep.arture in relation to the Tower Place Bridge. The decision of Hunter in 
relation to that valuation itself is clearly binding in relation to the structure in question. 

8.2 However, the Hunter decision also touches on other issues, in particular whether the information which 
made up the BODI was to be interprete.d by reference to what had been uploaded to the virtual data room 
by 25 November 2007 (tie's position) or by reference t.o drawings contained on various CDs (lnfraco's 
pos.ition). It is understooq that this issue arises in the context of a number of INTCs, where there may be 
a dispute in relation to whether a particular drawing is included within the BODI. 

8.3 Hunter concludes in this respect: 

''In summary my finding is .that having carefully considered all of the conflicting evidence in relation to the 
operation of the electronic data room I am unable to conclude with certainty either that those drawings 
were in the system and available to the Responding Party on the date upon which the Referring Party rely 
or that the whole content of the electronic data room constitutes information issued to or made available 
to the Responding Party. 11 

'' 

8.4 Section 5 of the referral is headed up ''The Dispute"; paragraphs 5.12 to 5.16 make reference to the 
definition of th.e BODI, explain.ing the factual background to the way in which information was exchanged 
prior to contract formation. However, paragraph 5.16 concludes: 

''Accordingly, the Tower Place Bridge BODI Drawings form part of the Base Date Design Information and 
.fall to be considered for the purposes of the operation of the Notified Departure mechanism, as it relates 
specifically to the Tower Place Bridge Notified Departure.'' 

8.5 On balance., it is considered that Hunter's finding would not be held to b.ind ing in relation to any drawings 
other than those specifical ly related to the parti.cular INTC in question, although the position is not a 
straightforward one. 

McGrigors LLP 
21 Janua.ry 2011 

11 Paragraph 7.22 
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