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Anderson, Richard [Richard.Anderson@mcgrigors.com] 
03 March 2011 10:03 · 
Dennis Murray; Fiona Dunn; John Nicolson; donny@mackinnonconsult.com; Steven Bell 
Nolan, Brandon 
Preliminaries Adjudication: Dervaird's Further Comments 

I have seen that Lord Dervaird has decided to address Pinsent's request to clarify what information is required to 
support the lnfraco's application for preliminaries. 

On the whole, I am surprised that Dervaird has said little more than: ''you are the experts; you decide!''. That said, I 
do not think he has done any damage in providing the answer he gives; indeed his comment are actually neutral, if 
not quite helpful, for tie. 

. ' 

The following points should be taken into consideration: 
' . 

1. · Having made and published his Decision, Dervaird's powers have been exhausted (that is, he is functus officio) 
save for one matter and that is to deal with corrections under the slip rule. He has corrected a typographical error 
(replacing Schedule 9 for Schedule 4 in the Decision) which binds the parties. Having exhausted his jurisdiction, any 
\Jrther comments are simply observations and whilst they may well be persuasive (as far as a subsequent Adjudicator 
is concerned) they have no effect on the Decision itself. 

' ,, 
' . -. :, :_ 
. ' ,-~· ~- . ' 

· 2. Whilst the reference, in the second paragraph, to his finding that preliminaries are ''time-based costs", may 
initially seem to rob tie of the victory we had yesterday (or, at least dilute that victory), any damage is immediately 
repaired by Dervaird expanding upon his comment. In effect, he says that the parties need to start by delving into 
Schedule Part 5 and establishing rates and periods. Clearly, this part of the Contract (Part 5) is progress-related and 
it seems to me that tie would begin by assessing whether or not a time-related sum has actually been incurred or 
fallen due. However, if there is any doubt as to what this means, he concludes this section of his comments with the 
words: " ... together with any adjustments and variations made thereto .. ". The starting point is therefore, to take the 
information in Schedule Part 5 and assess this against progress and then further assess this against any adjustments 
necessary. 

' 

3. If any doubt still remains, as to the effect of thiese comments on the original Decision, Dervaird then goes on to 
make the comment: '' ... consideration may also have to be given to the items referred to as Preliminaries in Schedule 
Part 4 page 39 headed Method Related Charges: .. ". I interpret this as confirmation that Dervaird's thinking is along 
the lines that tie can reflect the reality (that there has been no progress) by looking into Schedule Part 4. 

4. Of course, Dervaird does not want to be pulled into complicated commercial/surveying principles, and I translate 
'1.is comment: '' ... but no issue was raised before me in respect of those items ... " to be his way of avoiding getting into 
complex theories on the grounds that neither party provided any analysis of this part of the Contract and (when he 
enjoyed jurisdiction) he never got to grips with this part of the Contract - thus all he can do is express general 
principles and leave the parties to work it out for themselves. · 
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IMPORTANT NOTICE: The information in this e-mail is confidential and for use by the addressee(s) only. It may also be legally privileged. If you 
are not the intend.ed recipient, please notify us immediately on +44 (0) 141 567 8400 and delete the message from your computer. Yo.u may not 
copy or forward the e-mail, or use it or disclose its contents to any other person. We do not accept any liability or responsibility for: (1) changes 
made to this e-mail or any attachment after it was sent, or (2) viruses transmitte.d through this e-mail or any attachment . 

McGrigors LLP 1s a limited liability partnership (registered in Scotland with registered number 80300918 and registered office at Princes Exchange, 
1 Earl Grey Street, Edinburgh EH3 9AQ) and is regulated by both the Law Society of Scotland and the Solicitors Regulation Authority. 

A list of members of McGrigors LLP is open to inspection at each of its offices. In any communication on behalf of McGrigors LLP where we use the 
word "partner" we mean a person who is a member of McGrigors LLP or an employee of equivalent standing. 

· McGrigors Belfast LLP is a limited liability partnership (registered in Northern Ireland with registered number NILLP 116 and registered office Amott 
House, 12-16 Bridge Street, Belfast BT1 1 LS) and is regulated by the Law Society of Northern Ireland. A list of members of McGrigors Belfast LLP 
is open to inspection at its registered office. In any communication on behalf of McGrigors Belfast LLP where we use the word "partner'' we mean a 
person who is a member of McGrigors Belfast LLP or an employee of equivalent standing. · 

VAT registration number: 890 4017 30 

We use your personal information in accordance with our Privacy Notice (available on our website here: 
http://www.mcgrigors.com/privacy_notice.html) 
. • 

For further information please visit: http://www.mcgrigors.com 
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The info1·1nation transmitted is intended only for the person to whom it is addressed and may contain confidential and/or 
privileged material. If you are not the intended recipient of this e-mail please notify the sender immediately at the email address 
above, and then delete it. 

E-mails sent to and by our staff are monitored for operational and lawful business purposes including assessing compliance with 
our company rules and system perfoonance. TIE reserves the right to monitor emails sent to or from addresses under its control. 

No liability is accepted for any harm that may be c.aused to your systems or data by this e-mail. It is the recipient's responsibility 
to scan this e-mail and any attachments for computer viruses . 

. 

Senders and recipients of e-mail should be aware that under Scottish Freedom of Infom1ation legislation and the Data Protection 
legislation these contents may have to be disclosed to third parties in response to a request. · 
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