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AGREEMENT 

BETWEEN 

(1) tie LIMITED a company lncorpo.rated in Scotland under number SC230949 and ha,vlng its 

registered office at City Chambers, High Street, Edinburgh EHl 1 YJ (''tie'') which 

expression shall include its successors, permitted assignees a.nd transferees; and 

(2) BILFINGER BERGER .· UK LIMITED, a company incorporated in England and Wales 

under number 02418086 and having its registered office at 150 ,o\ldeF6gate Street, LoRdOR 

.IJ2A which expression shall Include its successors, per.mitted assignees and transferees; 

and 

(3) SIEMEN.S PLC, a company incorporated in England and Wales under number 00727817 

and having its registered office at Faraday House, Sir William Siemens Square, Frimley, 

Camberley, Surre,y GU16 8QD which expression shall include its successors, permitted 

assignees and transferees,,;. 

and (2) and (3) shall together be "the lnfraco" and each separa.tely an "lnfraco 

Member". 

WHEREAS 

A. Powers In respect of the de.sign, construction, commissioning and operation of the 

Edinburgh Tram Network were conferred on CEC by the Edinburgh Tram (Line One) Act 

2006 and the Edinburgh Tram (Line Two) Act 2006 which rece ived Royal Assent on 8 May 

2006 and' 27 April 2006 respectively. 

B. Pursuant to a notice published in the Official Journal of the European Union on 31 January 

2006 wit,h reference 2006/S 20-021872, tie invited expressions of interest from 

appropriately qualified parties to carry out and/or manage the design, construction, 

installation, commissioning, tram procurement, system integration, infrastructure 

maintenance, tram maintenance and supply of related equipment and materials, trams and 

related infrastructure in respect of the Edinburgh Tram Network. 

C. By a competitive tendering process conducted in accordance with Law, tie has selected the 

Infraco to carry out the Infraco Works. 

D. Under separate agreements, tie has appointed the SDS Provider to provide system design 

services under the terms of the SDS Agreement, the Tram Supplie.r to supply trams, 

capital spares and special tools under the terms of the Tram Supply Agreement, and the 

Tram Main.tainer to provide tram ma.intenance services and supply consumable spa.res 

under the terms of the Tram Maintenance Agreement.& tie, the Infraco, and t.he 
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SOS Provider, the Tram Supplier and the Tram Maintainer have respectively agreed to the 

novation of each of the sos Agreement, to the I ,nfraco. 

Tram Maintenance Agreement to the 

F. It is acknowledged that this Agreement aims to achieve a project vision (the ''Project 

Vision") for the Edinburgh Tram Network. This Project Vision involves the development of 

a tramway which will stand favourable comparison. with the best in Europe. The quality of 

the tramway provided will be appropriate to Edinburgh's status and role as a European 

capital city and its city centre's designation as a World Heritage Site. The tramway will 

integrate as far as possible with other transport modes to serve the existing fabric of the 

City of Edinburgh, and promote appropriate development and social inclusion. It is 

intended that this goal be achieved in a. spirit of partnership, util.ising modern design and 

construction methods and standards. 

NOW IT IS AGREED A.S FOLLOWS 

PART 1 - PRELIMINARY MATTERS 

1. DEFINITIONS AND INTERPRETATION 

1.1 Schedule Part 1 (Definitions and Interpretation) shall govern all matters concerning 

definitions and interpretation. 

2. TERM OF THE AGREEMENT 

2.1 Subject to Clause 3 (Conditions Precedent), this Agreement shal.l come into effect on the 

Effective Date and subject t.o Clauses 2.2, 2.3 and 2.4 s.hall continue in effect until the 

earlier of: 

2.1.1 the Expiry Date; and 

2.1.2 the Termination Date. 
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2.2 Not less than 180 days prior to the Expiry Date, tie shall be entitled to serve a notice 

extending the duration of this Agreement for 5 years so that the Agreement continues in 

effect until the earlier of: 

2.2.1 the Extended Expiry Date; and 

2.2.2 theTermination Date. 

2. 3 If tie serves a notice pursuant to Clause 2.2: 

2. 3 .1 the Agreement shall continue on the same terms as are in effect at the 

date of serving of such notice; and 

2.3.2 the value of the extension shall be determined in accordance with 

Clause 80 (tie Changes) and such extension will be a Mandatory tie 

Change. 

2.4 Not less than 180 days prior to the Extended Expiry Date, tie shall be entitled to serve a 

notice proposing an extension of the Term. If tie serves such a notice under this Clause 

2.4: 

2 .4.1 tie and the Infraco shall negotiate in good faith to agree the terms of 

any amendment .to this Agreement which will apply with effec.t from the 

day after the Extended Expiry Date for the duration of the period of 

such extension; and 

2.4.2 the valuation of any extension shall be dete1·mined in accordance with 

Clause 80 (tie Changes); and 

2.4.3 If tie and the Infraco agree the matters referred to in Clause 2.4.1 prior 

to the date when this Agreement would otherwise have expired, the 

Extended Expiry Date shall be extended to such date as may be agreed 

between tie and the Infraco, and with effect from the day after the 

Extended Expiry Date (being the date that would have occurred but for 

such extension), the Infraco shall perform its obligations under the 

terms of this Agreement as amended pursuant to this Clause 2.4. 

2.5 tie may serve further notices proposing extensions to the duration of this Agreement up to 

a maximum total duration of 30 years and the provisions of Clause 2.4 shalt apply mutatis 

mutandis to such further notices and any subsequently agreed extension. 

3. 

3.1 

CONDITIONS PRECEDENT 

Except for the provisions of this Part 1 (Preliminary Matters), Clause 11 (Novation of the 

SOS Agreement to the Infraco), Gl-ati,,e 12 (MJ1•a.'i&-Hl}-!he J,,a,,11 ,';t{/CJ19l.'f-··.4f5+'eeH1e11t 1r1 f+ie-
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!nfi·c1ce), Clause 13 (Ne~'t1tien o_f tlze T,·am Mai11te11ance Agree~nt>nl lo tlze f, .. .j,·€1co) , Clause 74 

(Bond, Parent Company,. Company Guarantees and Collateral Warranties), Clause 76 

(Required Insurances), Clause 77 (Indemnity By Infraco, Liability and Sole Remedy), 

Clause 97 (Dispute Resolution Procedure), Clause 101 (Confidential Information), Clause 

102 (Copyright and Intellectual Property), Clause 106 (Entire Agreement), Clause 108 

(Variations to be in Writing), Clause 110 (No Partnership or Agency), Clause 111 (Notice), 

Clause 112 (Invalid Terms), Clause 113 (Third Parties Rights) and Clause 117 (Applicable 

Law), the obligations of the Parties under this Agreement shal l be suspensively conditional 

upon the occurrence of the Commencement Date. 

3 .2 tie may by notice in writing to the Infraco waive any or all O·f the Conditions Precedent. 

3.3 On the date that all of the Conditions Precedent {with the exception of any Conditions 

Precedent that have been expressly waived by tie in writing) have, in tie's opinio.n (acting 

reaso.nably) been satisfied, tie shall issue the CP Certificate. 

3 .4 The Infraco shall use its reasonable endeavours to satisfy or procure the satisfaction of the 

Conditions Precedent as soon as reasonably possible after the Effect ive Date. 

3.5 In the event that the Commencement Date has not occurred by the date falling 3 months 

after the Effective Date (or such later date as may be agreed in writing between the 

Parties), tie may terminate this Agreement with immediate effect following the service of a 

notice to that effect on the the Infraco, and in which event, all provisions of this Agreement 

(other than Part 1 (Preliminary Matters), Clause 77 (Indemnity By Infraco, Liability a.nd 

Sole Remedy), Clause 97 (Dispute Resolution Procedure), Clause 101 (Confidential 

Information), Clause 102 (Copyright and Intellectual Property), Clause 106 (Entire 

Agreement), 108 (Variations to be in Writing), 110 (No Partnership or Agency), 111 

(Notices), 112 (Invalid Terms), 113 (Third Parties Rights) and Clause 117 (Applicable 

Law)), shall cease to have effect and such termination shall be without prejudice to any 

accrued rights or obligations as at that date. 

4 . PRIORITY OF CONTRACT DOCUMENTS 

4.1 NOT USED 

4.2 

discrepancy between any p.rovisions in the ma.in bod.y of this Agreement and those i.n any 

.Part of the Schedule, or between the provisions of any Schedules, tie's Representative 

shall state in writing which provision shall take priority, which shall be deemed to be 

instruct ions issued pursuant to Clause 34.1. Provided always that, unless expressly stated 

otherwise by tie's Representative the main body of the Agreement shal l always. take 

priority and the following order of priority will apply to Schedule Part 2 (Employer's 

Requirements) and Schedule Part 30 (Infraco's Proposals): 
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4.2.1 the Employer's Requirements; over 

4. 2. 2 the Infraco's Proposals. 

4.2A Notwithstanding Clause 4.2, if there is any ambiguity or discrepancy between the 

requirements set out in Schedule Part 44 (EAL Wor.ks) which the Infraco must comply with 

whilst carrying out works on the EAL Site and any provision of this Agreement the 

requirements set out in. Schedule Part 44 (EAL Works) shall take precedence. 

4.3 Nothing in tl1is Agreement shall prejudice the lAfraeo's right to claim additional relief· 01· 

payment pu.rs1:1ant to Schedule Part 4 (Pri6·in.g) . Th.e valua,tion of aroo••nts QiJ'iable to 

4.4 The Infraco confirms that it has stud.ied in detail the Employer's Requirements and each 

document comprised therein and has satisfied Itself that no discrepancies or errors exist 

within the Employer's Requirements or between it and the Infraco's Proposals. The Infraco 

acknowl.edges that it accepts all risks arising from any discrepancies, errors or omissions 

that subs.equently appear within or between such documents and that, subject to Clause 

4.2, 4 .. 3 a11d 4.5, it shall not be entitled to make any claim against tie for an extension of 

time, additional pay.ment, any relief or otherwise .In respect of any such errors, 

discrepancies or omissions. The Infraco will notify tie forthwith upon becoming aware of a 

discrepancy or error within the Employer's Requirements or between the Employe.r's 

Requirements and the Infraco's Proposals. Where there Is such discrepancy or error which 

cannot be resolved by the provisions of the Employer's Requirements, the Infraco shall as 

soon as reasonably practicable, and in any event within 5 Business Days, provide tie with 

proposals for resolving such discrepancy or error which comply with this Agreement. 

4. 5 Unless, within 10 Business Days of receipt by tie of the Infraco's proposals for resolving 

such discrepancy or error, tie notifies the Infraco requiring it to resolve the discrepancy in 

a different manner (which mannerJnstr11ctions shall be binding but shall be reasonable in 

time and cost having regard to the Employer's Requirements and which shall be deemed to· 

be instructions in accordance with Clause 34 .l·), the Infraco shall resolve the discrepancy in 

t.he manner proposed by it. 

4,5A 

uni~ Jotcaco's 112roposr1I ·fllil 1 a2t coro12lv with the 
J;;1 i1°1ovec's B~ice111cnt5. 
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4.6 Subject to Clause 4.4, the Infraco shall review all documents, drawings or other 

subsequent information produced to a.mplify this Agreement and/or issued by tie, within 

10 Business Days or such other period as is agreed by tie acting reasonably of the date of 

receipt of such documents, d,rawlngs or other subsequent Information, and shall, bring to 

the attention of tie's Representative any ambiguities or discrepancies, or requirements for 

further information arising from them. Save as otherwise stipulated in this Agreement and 

without prejudice to Infraco's express rights or remedies under this Agreement, failure to 

comply with this obligation shall prevent the Infraco from being entitled to an extension of 

time, additional payment, any rel ief or otherwise in respect of problems which would have 

been notified or requests which would have been made had this obligation been complied 

with. Witho11t prejudice to tie's ex.press rights and remedies linder this Agreement in rel.ation 

to the consequences of the Inf1·aco's ·fatlw·e to comply 'lt•ith this Clause 4.6, tie shall not be 

entitled to any remedy for breach of contract in 1·espect of the lnfraco's t'ailu1·e to comply· 

1t11ith this Clause 4.6. 

4.7 

5. 

5.1 

Clause 4.6 shall not apply to documents, drawings or other information to be considered 

under Schedule Part 14 (Design Review fitf!d Desig,•1 Alci11(1ge,11ent ,Pktn). 

PROVISION AND INTERPRETATION OF INFORMATION 

Subject to Clause 22-(Ad,,ero·e Phy!;i(::al t011di-tio1'tS' and A1tific:it1i Oest?·11l·tio1,5·), Clause 64 

(Relief Events) and Clause 65 (Compensation Events), the Infraco shall be deemed to have 

inspected and examined the Site and its surroundings and to have satisfied its-elf before 

the Effective Date as to: 

5.1.1 the ground condit ions on the Site including the climatic, geotechnical, 

ecological, environmental, hydrological, sub-soil and sub-surface 

conditions; 

5 .1. 2 all relevant safety requirements and envi ronmental matters; 

5.1.3 the form and nature of the Site; 

5.1.4 the nature of the materials (whether natural or otherwise) to be 

excavated; 

5 .1. 5 the extent and nature and difflcu.lty of the work and materials necessary 

for the completion of the Infraco Works; 

5 .1. 6 the quality of any ex.isting structures which will form part of or be 

associated with or will be ad1jacent to the Edinbu1·gh Tram 

• 
f 
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5 .1. 7 the risk of injury or damage to property adjacent to the Site and to, 

occupiers of such property; 

5.1.8 the possibility of interference by parties other than tie; 

5.1. 9 the precautions and the times and methods of working necessary to 

comply with Schedule Part 3 (Code of Construction Practice and Code of 

Maintenance Practice) and, In accordance with Good Industry Practice, 

minimise any nuisance or interference, whether publ.lc or private, being 

caused to any third parti.es; 

5.1.10 use by third parties of any of the land which will form part of or will 

[ be adjacent to the Edinburgh Trani Netv.·orkPbase U,; 

5 .1.10.1 the means of communication with and restrictions of access to the Site; 

5.1.10 .. 2 the accommodation the Infraco m.ay require; and 

5.1.10.3 In general to have obtained for itself all necessary Information as 

to risks, contingencies and all at.her circumstances influencing or 

affecting the Infraco Works. 

The Infraco shall to the extent necessary for the carrying out of the Infraco Works 

take due and proper account of the above risks associated with carrying out the 

Infraco Works and, save where provided otherwise in this Agreement, the In.fraco 

shall not b,e entitled to any extension of time, relief or to any additional payment 

on grounds of any misunderstanding or misinterpretation of any such matter, nor 

shall the Infraco be released from any of the risks accepted or obllgati.ons 

undertaken by the lnfraco under this Agreement on the ground that the Infraco did 

not or could not have foreseen any matter which might affect or have affected the 

execution of the Infraco Works. 

PART 2 - GENERAL OBLIGATIONS 

6. PROJECT PARTNERING 

6 .1 The Parties agree to work in mutual co-operation to fulfil their agreed roles and 

responsibi.llties and. apply their expertise to car.ry out and complete the Infraco Work.s in 

accordance wi,th this Agreement. 

6. 2 tie and. the Infraco shall procure that each tie Party and each Infraco Party (as 

appropriate) shall work in accordance with the principles set out in Clause 6.1. 
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6.3 Subject to. Clause 6.4, each Party ("First Party") undertakes to co-operate with the other 

("Second Party") in order to facilitate the performance of this Agreeme11t and in particular 

the First Party shall: 

6. 3 .1 approach all Permitted Variations on a collaboi·ative and Open Book 

Basis; 

6. 3. 2 use reasonable endeavours to avoid unnecessary complaints, disputes 

and claims against or with the Second Party; 

6. 3. 3 comply with the provisions of the Dispute Resolution Procedure in 

relation to any such complaints, disputes and claims with or against the 

Second Party; 

6.3.4 not interfere with the rights of the Second Party in performing its 

obligations under this Agreeme11t1 nor in any other way hinder or 

prevent the Second Party from performing those obligations or from 

enjoying the benefits of its rights; 

6.3.5 take reasonable steps to mitigate any foreseeable losses and liabilities 

of the Second Party Which are likely to arise out of any failure by the 

First Party to take any of the steps referred to in Clauses 6.3.2 to 6.3.4 

( i 11 cl u si ve); a 11d 

6.3.6 take all reasonable steps to n1anage, minimise and mitigate all costs. 

6.4 Nothing in Clause 6.3 shall: 

6.4.1 interfere with the right of each of the Parties to arrange its affairs in 

whatever manner it conside,·s fit (ln compliance witt1 Law) in order to 

exercise its r·ights and perform its obligations under this Agreement ( in 

compliance with Law) and, in the case of tie, its duties and functions as 

a wholly owned subsidiary of CEC; or 

6.4.2 relieve either Party from any obligation contained in this Agreement or 

from any obligation to pay any debt due and payable u11der this 

Agreement. 

6. 5 Senior representatives from tl1e Par·ties shall meet on a quarterly basis { or as may be 

othe,·wise agreed by the Parties) to review: 

6, 5.1 any matter which l1as adversely affected or may adversely affect: 

(a) the completion of the Infraco Works; 
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(b) the perfo.rmance and presentation of tl1e Edinburgl1 T1·am NetworlEinitia,kl 

Pha~a ;,ind th~ Jca,1,15; 

(c) the functioning of the City of Edinburgh {including other modes of 

transport) and the people of Edinburgh, because of the carrying out of the 

Infraco Works; and/or 

{d) the Infraco's ability to perform its obligations in terms of the Agreement; 

6.5.2 any proposal from either Party to: 

(a) minimise costs; and/or 

(b) opti.mise the performance and quality of the Edinburgh T1·an1 

6.6 Either Party may propose measures to address the matters set out in Clause 6.5.1 and a 

determination of what measures (if any) should be undertaken by the Infraco and/or tie to 

address such matters shall be considered in accordance with and subject to each Party's 

existing rights, obligations and the existing contractual mechanisms under this Agreement 

including but not restricted to the rights, obligations and contractual mechanisms set out in 

Clause 64 (Relief Events), Clause 65 (Compensation Events), Clause 80 (tie Changes), 

Clause 81 (Infraco Changes), Clause 82 (Small Works Changes), Clause 83 

(Accommodation Works Changes) and Clause 84 (Qualifying Changes in Law). 

6.7 

6.8 

Any proposal from either Party in terms of Clause 6.5.2 shall be reviewed in accordance 

with Clause 80 (tie Changes), Clause 81 (Infraco Changes) or.,, Clause 82 (Small Works 

As required by tie, the Infraco shall procure the attendance of any of the Infraco Parties at 

the meetings described in Clause 6.5. The lnfl·aco shall pro\1ide tie '>'lith-reasonable notice 

of any 1·egl1lar progress meetings regarding pe1·formance ot· the Tram Supply ,\greement and 

the Tram Mruntenance Agreement and tie shall be entitledwto attend such Hltletings where tie 

01· tie 's Representative ha¥e a right to attend such meetings (the Jnfraco using reasonable 

endea-.«OliFS to secure·slich-attendance) pursuant to the Tram Supply ,A.g1·ee1nent and the T1·an1 

Mai11tena11ce f,gree1ne11t and, iflf tie reasonably req,uires to attend any other meeting, the 

Infraco shall use reasonable endeavours to facilitate such attendance. 

The Infraco shall notify tie in writing no less than five Business Days prior to malcing any 

demand on any of the perfo1·mance 01· reliability bonds -held by tlle Infraco from sureties in 

respect of the performance of the T1·am Supplie1· and Tram Maintainer. 
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7. DUTY OF CARE AND GENERAL OBLIGATIONS IN RELATION TO THE INFRACO 
WORKS 

7 .1 tie hereby appoints the Infraco in accordance wi th the terms of this .Agreement and the 

Infraco hereby accepts full responsibil,ity and agrees to carry out and complete the Infraco 

Works fully and faithfully in accordance with this Agreement. 

7. 2 Notwithstanding the specific responsibil ities set out in Clause 7 .3, the Infraco undertakes 

to tie that In carrying out and completing the Infraco Works it has exercised and 

undertakes to continue to exercise a reasonable level or professional skil l, care and 

diligence to be expected of a properly qualified and competent professional contractor 

experienced in carrying out works and services of a similar nature to the Infraco Works in 

connection. with projects of a similar scope and complexity. The Infraco acknowledges that 

ti.e will rely upon the skill, care and diligence of the Infraco in connection with all matters 

for which the Infraco is responsible under this Agreement. 

7. 3 The Infraco shall (each as distinct and separate obligations), and shall procure that the 

lnfraco Parties, carry out and com.plete the Infraco Works: 

7.3 .1 in. acco.rdance with and so as to comply in all respects with this 

Agreement; 

designed, constructed, installed, tested and commissioned, and 

thereafter operated and maintained; 

7 .3, 3 in accordance with the Infraco's quality management system and plans 

as developed in accordance with Clause 105 (Health and Safety, Quality 

Assurance and Environmental Management System); 

7.3.4 so as to ensure compliance with the Employer's Requirements; 

7.3.5 so as to ensure compliance with the Infraco 's Proposals; 

7 .3.6 in accordance with tie and CEC Policies; 

7 .3. 7 in accordance with the Code of Construction Practice, 

7 .3.7.1 in each Section insofar as construction, renewals and/or commissioning 

act.ivities are taking place In that Section; and 

7.3.7.2 in other areas where construction, renewals or commissioning activities 

whether relative to any Network Expansion, Permitted Variation or 

otherwise, are being carried out; 
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7.3.8 in accordance with the Code of Maintenance Practice in the undertaking 

of the Maintenance Services, 

7 .3.8.1 in each Section insofar as a Certificate of Sectional Completion has been 

issued which applies to that Section; and 

7.3.8.2 in other areas where construction or commissioning activities whether 

relative to any Network Expansion, Permitted Variation or otherwise, have 

been completed; 

7. 3. 9 so as to ensure compliance with the Tram Legislation; 

7.3.10 so as to ensure compliance with all applicable Law, Land Consents 

and Consents; 

7.3.11 so as to employ all reasonably practicable means to ensure that 

the environmental impacts are no worse than the residual impacts 

identified in the Environmental Statements and that such residual 

impacts are maintained during the Maintenance Services; 

7.3.12 in compliance with al.I applicable environmental regulations and 

requirements; 

7.3.13 in accordance with Good Industry Practice; 

7 .3.14 so as to ensure that the design of the Edinburgh Tram 

Ser0ndary Pbase l, a 0olx to the extent t,hat b11il.dibil,itx a,nd. 

For Constr,1,1ction PrawinJI§; - -

7 .3 .15 so as to assist tie in relation to providi.ng information that best 

value (pu,rsuant to the Local Government (Scotland) Act 1973 as 

amended by the Local Government in Scotland Act 2003) has been 

secured in respect of the carrying out of the Infraco Works; 

7. 3 .16 in such manner as not wilful.ly to detract from the image and 

7.3.17 

reputation of tie, Transport Edinburgh Limited, CEC, the Scottish 

Ministers, Transport Scotland or the Edinburgh Tram Network; 

in accordance with the OGC's "Excellence in Construction" 

initiative; 

7. 3 .18 so as to ensure that sustainability is considered and discussed with 

tie in relat ion to energy consumption and the supply of materials from 
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sustainable sources for the Edinburgh Train Netv.·01·kPhas~ ~1 a. The 

Parties acknowledge that the execution of the Infraco Works in 

compliance with the Infraco Proposals (in relation to sustainability) meet 

the requirements of this provision; 

7.3.19 in a manner that is not likely to be injurious to persons or property 

7.3.20 

excluding any liability for persons or property injuriously affected by the 

Edinburgh Tram Net>,vorkPha,se la in so far as such liability does not 

arise as the result of either a breach of this Agreement o,r n.egligence on 

the part of the Infraco; and 

using the Key Personnel. 

7 .4 The Infraco undertakes and warrants that the Infraco's Proposals shall meet the 

Employer's Requirements. 

7. 5 The Infraco shall (and shall procure that the Infraco Parties) use reasonable endeavours to 

ensure that in carrying out the Infraco Works, it: 

7. 5 .1 maximises productivity by reference to Good Industry Practice as 

applicable to construction or maintenance as relevant; 

7.5.2 minimises disruption to the city of Edinburgh; 

7.5.3 maintains safety, and minimises the potential for accidents, and 

safeguards the Infraco Works; 

7. 5.4 safeguards efficiency in the obtaining of Consents; and 

7.5.5 minimises costs .. 

7 .6 The Infraco shall at all t imes keep itself fully informed about current professional and. 

technical standards and about all matters relating to, or which might have a bearing on, 

the carrying out of the Infraco Works. 

7. 7 The Infraco's duties and obligations under or pursuant to this Agreement will not be 

released, dimini.shed or in any other way affected by any independent inquiry int.o any 

matter which may be made or carried out by tie or by any firm, company or party on tie's 

behalf nor by any action or omission of any such firm, company or party whether or not 

such action or omission might give rise to any independent liability of such firm, company 

or party to tie. 

7.8 The Infraco is deemed to have satisfied itself that it fully understands the scope and extent 

of the req uirements in respect of the Infraco· Works, and that it has sufficient informat ion 
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or wlll at the relevant time have sufficient information, to enable it to carry out the Infraco 

Works. 

Background Information 

7. 9 Subject to the express pro.visions of this Agreement, the Infraco acknowledges that certain 

Background Information has been made available to it in relation to this Agreement. 

Subject to the express provisions of this Agreernent, tie does not give any warranty or 

undertaking as to the completeness, currency, accuracy or fitness. for any purpose of any 

of the Background Information and neither tie, any tie Parties, CEC, TEL nor any of their 

employees shall be liable to the lnfraco in contract, delict (including breach of statutory 

duty), or otherwise as a result of: 

7. 9 .1 any inaccuracy, error, defect, omission, unfitness for any purpose or 

inadequacy of any kind whatsoever in the Background lnfo1·mation; nor 

7. 9. 2 any failure to 1nake av.ail.able to the Infraco any materials, documents, 

drawings, plans or other information relating to this Agreement; 

provided that nothing in this Clause 7. 9 shall exclude any liability in respect of any 

statements made or information p1·ovided f1·audulently. 

7 .10 Subject to the express provisions of this Agreement, the Infra co acknowledges and 

confirms that it has conducted its own analysis and review of tl1e Background Information 

and t,as before the execution of this Agreement, or upon receipt if received thereafter, 

satisfied itself .as to the veracity, accuracy, reasonableness, scope, 111ateriality1 currency 

(where applicable) and completeness of all such Background Information upon wl1ich it 

places reliance. 

Liaison 

7 .11 The Infraco shall (and shall procure that the Infi·ac.o Pa1·ties) liaise with tie, any tie Party, 

the Operator and any otl1er parties as may reasonably be required by tie to facilitate the 

production, by such persons, of any informatfo11 required from them, in order that the 

carrying out of the Infraco Works and its other obligations under this Agreement can be 

progressed according to the Programme. The Infraco shall (and shall procure that the 

Infraco Parties) liaise with tie, any tie Pa1ty1 the Operator, a11d any other pai·ties as may 

be reaso11ably 1·equired by tie as often as is necessary in order to ensure that the lnfraco 

Works are carried out properly and in accordance with the terms of this Agreement. 

7 .12 The Infraco shall in ,·elation to any proposed Pe1·mitted Variation, collaborate u11d liaise 

with tie throughout the carrying out of the Infr·aco Wor·ks to e11sure due co11side1·ation is 

given to the type of materials and optimum and cost effective construction and 
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maintenance methods, construction and maintenance programmes, and temporary works, 

as appropriate. 

Provision of all Labour, Goods, Materials and Services 

7 .13 The Infraco shall, subject to the provisions of the Agreement, provide all labour, good.s, 

materials, lnfraco's Equipment, Temporary Works, transport to and from and In or about 

the Site, services and everything whether of a temporary or permanent nature required in 

and for the execution and completion of the Infraco Works so far a.s the necessity for 

providing the same is specified .In the Agreement or could be reasonably foreseen 

therefrom by a contractor experienced In work of a similar nature, scope and complexity as 

the lnfraco Works .. 

7.14 The Infraco shall take full responsibility for the adequacy, stability and safety of all site 

operat ions and methods of construction, installation and maintenance in relation to the 

Infraco Works. 

Prohibited Materials 

7 .15 The Infraco undertakes and warrants to tie that it .has not specified for use and undertakes 

tha.t it shall not specify for use and shall ensure that there shall not be used in relation to 

the I.nfraco Works, any materials which at the time of specification, installation or 

commencement of use {as the case may be): 

7 .15.1 are known to be deleterious in the particular circumstances in 

which they are specified to be used ( either to health and safety or to the 

durability of the Infraco Works); or 

7 .15. 2 contravene any relevant standard or code of practice issued from 

time to time by the BSI Group or under a European directive relating to 

standards; or 

7.15.3 do not accord with the guidelines contained in the edition of th,e 

7.15.4 

publication "Good Practice in Selection of Construction Materials" (Ove 

Arup & ,Partners) current at the date of specification or commencement 

of use; or reinstallation; or 

contravene Good Industry Practice. 

7 .16 The Infraco undertakes and warra nts that on the date of use or installation on the· 

Edinburgh T1·an1 NetworkXn·itial Phase J,a., any materials supplied as part of the lnfraco 

Works shall be in accordance with Schedule Part 2 (Employer's Requirements). 

Invest,igations and Surveys 
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7 .17 The Infraco shall notify tie of any ground, physical, or geophysical investigations or 

archaeological or ecological surveys and other investigations or surveys which it intends to 

carry out before such investigations or surveys are carried out. 

Abortive Works 

7 .18 As soon as reasonably practicable alter the Infra co becomes aware that any element of the 

Infraco Works likely to be Abortive Work for any reason, the Infraco shall notify tie of: 

7.18.1 the probable n.ature of the Abortive Work; 

7.18.2 the cause of the Abortive Work being abortive; 

7.18.3 the estimated effect of the Abortive Work in terms of cost, of time 

in completion of the Infraco Works and of any other matters in relation 

to the Agreement; and 

7.18.4 any measures to be taken which may mitigate that effect. 

7 .19 The Infraco and tie shall jointly investigate, and tie shall determine the actual extent of 

any Abortive Work. 

7 .20 Payment by tie to the Infraco in respect of any Abortive Work which has been carried out 

by the Infraco shall be valued in accordance with Clause 80 (tie Changes) and shall be 

I paid by tie in accordance with Clause 67 (Payment in respect of Applications for Mi,'f,1,te,'1<'­

Payments) provided always that no payment shall be d.ue for Abortive Work to the extent it 

has. resulted from any fault of the Infraco and/or any breach by the Infraco of its 

obligations under this Agreement. 

Advanced Works Agreement 

7. 21 On the Commencement Date: 

7.21.1 all work performed by the Infraco under the Mobilisation and 

Advanced Works Agreement shall be deemed to have been performed 

under this Agreement and the Mobilisation and Advanced Works 

Agreement shall terminate; and 

7 .21.2 subject to Clause 7 .21.3, any claims which the Parties may have 

7.21.3 

LONDON\THV\21368667 .13 

against each other under the Mobilisation and Advanced Works 

Agreement shall be deemed to be claims available to the Parties under 

this Agreement; and 

to the extent that the Infraco has any entitlement to claim any 

additional time or costs in respect of Compensation Event (a) ~ (s) and 
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{w) tie shall not be obliged in assessing such entitlements under Clause 

65 (Compensation Events), to take account of any delay or costs to the 

extent that such delay or costs arose prior to the Commencement Date. 

1 ... 22 7.22 On the Commencement Date, all work performed by the Tram Supplier under ._, __ .. _, _____ _ 

the Tram Supply Advanced Works Agreement shall be deemed to have been perform.ed 

under the Tram Supply Agreement and the Tram Supply Advanced Works Agreement shall 

terminate. 

8. SYSTEM INTEGRATION 

8.1 The Infraco shall ensure that the following key elements of the system Integration of the 

Infraco Works are implemented: 

8 .1.1 insofar as identified within Schedule Part 2 (Employers Requirements), 

compliance with sub-system performance requirements as defined in 

Schedule Part 2 (Employer's Requirements) and to the extent not so 

identified in Schedule Part 2 (Employer's Requirements), definition of 

sub-system performance requirements and demonstration by calculation 

that when such sub-systems are integrated they shall achieve the 

System Availability Target set out in Schedule Part 2 (Employer's 

Requirements) including the Operations Performance Specification 

during completion of construction, installation, re-installation or 

renewals· I 

8 .1.2 management of technical interfaces including system wide issues such 

as electro-magnetic compatibility and stray current protection, noise, 

vibration and wheel/rail interface ensuring that each and every material 

issue arising is satisfactorily closed out following completion of 

construction, reinstallation or renewals and thereafter maintained as 

part of the Maintenance Services; 

8.1.3 test management including the preparation of method statements, test 

scripts, the setting of pass/fail criteria, and analysis for commissioning 

and re-commissioning; 

8 .1.4 alignment of maintenance procedures with the operations procedures 

produced by the Operator to ensure they form a whole and safe system 

of work; 

8 .1. 5 system activation following installation, re installation and renewals; 
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8.1.6 safety assurances and the Case for Safety are achieved at the Issue of a 

Certificate of Sectional Completi.on and thereafter maintained and 

updated as required; and 

8.1. 7 preparation and updating of a requirements traceability matrix which 

shall ha,ve the ability to trace th,e requirements of the el:llployer's 

Requirements through the design process, the testing procedures and the 

operation of tl1e Edinburgh Tram Net\¥Ork.,;. 

tbei F111olovec's Ben..uice,ur.ots through the ~siao process of 

Save as provided io Cla11se 12, the Jnfcaco shall; 

8.2 The Inf1·aco shall duri ng the carrying out of construction, installation, 

reinstatement or renewals be fully responsible for ensuring that the 

Trams and any engineer's works vehicles are fully integrated with the 

Infraco Works. The Infraco shall thereafter be fuliy responsible for 

that the Trams and any engineering works 

vehicles are ful ly integrated with the Edi11burgh Tram Netwo1·k.Initia.,,.I 

in.tegration activities described in Schedule Part 2 (Employer's 

Requirements) and Schedule Part 30 (Infraco's Proposals) the 

achievement of which is tracked in accordance with Clause 8.1. 7. 

8.4 The Infraco shall liaise with the Operator and tie as instructed by tie i.n relation to: 

B.3.2 8.4.2 the Systems Acceptance Tests; and 

.8.4 8.5 The Infraco shall be respon.sible for ensuring that all elements of the design (which 

form part of the Infraco Works) relative to the · edinburgh Tram Netwerl(eha:;:e ,, \ii, are 

compatible with system. integration and the Infraco shall make qualified personnel 

available to ensure system integration throughout the Term. 
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8.5 8.6 As part of the Infraco Works, the Infraco shall be responsible for managing the 

~5jgn only) of ~conclil,ry Pbase 1 i' , specifically, but not exclusively controlling t.he 

introduction of software changes and hardware modifications through version control . 

The Inf1·aco shall pr-ooure .in particular that the Tram Supplier aREI tl1e T1·am Maintainer 

comrly with their obligations unde1· the Tram Supply Agreement and t:he Tram Maintenance 

Ag1·eement as set- out in of the Schedl.1le Part 39 (T1·a1n S1q>ply Agreenie,it a,id T,·a,~1 

Mai11te11£1nce ,"..g1·ee111enl Obligatio~is) and shall notify tie of any breael1 of st1ch obligations 

by the Tram Supplier or Tram Maintainer as soon as practicable after the lnfraco becomes 

a·,,.are of any such breach. 

9. TITLE 

General Provisions 

9.1 Subject-to Clauses 9.6 and 9.7, theThe Infraco shall transfer or ensure that it procures the 

transfer of title to CEC In all materials, goods, and equipment intended to form part of the 

completed EdiRburge Tram-Netv;orkXnitial _Phase la and all Parts (including Spare Parts 

and Special Tools but excluding any '2i1Ct$ of the ItiilllJ5 and such spare parts owned by 

Infraco and brought on to the Site for the purposes of this Agreement) supplied or 

provided by the Infraco pursuant to this Agreement, as the case may be, on the later of: 

9 .1.1 payment (less any retention applicable) by tie to the Infra co of the 

price for su.ch materials, goods, equipment and Parts (including Spare 

Parts and Special Tools) in accordance with this Ag;reement, and 

9.1.2 delivery of such item to the Depot o.r such other part of the Site where 

the Infraco Works are being carried out; 

and such title shall vest in CEC free and clear of all Security Interests and other third party 

rights of any nature. Subject to Clause 90 (Termination on Infraco Default), tie shall, and 

shall procure that CEC shall, not take any ac.tion which would interfere with Infra.co an.d the 

Infraco Parties use in the pe.rforma,nce of the Infraco's obligations under this Agreement of 

the materials, goods, equipment and Parts in which title has passed to tie or CEC. If 

required, the Infraco shall at its own expense take all such steps and execute, and procure 

the execution of, all such instruments as tie may reasonably require to ensure that title so 

passes to CEC according to Law. 

9 .1. 3 For the avoidance of doubt, an Insolvency Event in respect of one 

Infraco Member shall not absolve the other Infraco Member from its 

obligations in relation to the delivery of any goods, materials or 

equipment forming part of or required for the Infraco Works and in 
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9.2 

respect of which tie has made an advance payment to the Infraco, 

irrespective of how the Infraco Member determined such advance 

payment should be deployed. 

Any materials, good.s, and equipment intended to form part of the compl.eted Edinb.urgh 

Tram Net1t•1orklnitial Phase l il and all Parts (including Spare Parts and Special Tools) in 

which title has passed to CEC which are at any time rem oved from the-Edinburgh Tram· 

Net'>1i1orklnitial Phasr .la will remain the property of CEC and the Infraco undertakes (and 

shall procure that the Infraco Parties so undertake) to the extent reasonably practicable, to 

clearly identify such materials, goods, and equipment and all Parts (including Spare Parts 

and Special Tools) as belonging to CEC and to keep all such Parts stored separately from 

any third party's property. The location of all such Parts shall be tracked in the Asset 

Management System at all ti.mes. Where, in the Infraco's reasonable opinion, It is 

necessary to dispose of any such materials, good.s, equipment and Parts (including Spare 

Parts and Special Tools), the Infraco shall notify, and obtain the consen.t of, tie (such 

consent not to be unreasonably withheld) prior to such disposal. tie shall respond within 5 

Business Days of receipt of such notification. Where tie has not responded within S 

Business Days, the Infraco may effect such disposal .. 

9.3 The Infraco shall at all times at its own expense label or otherwise clearly identify with a 

unique traceable coding system as being the property of CEC (and shall procure that 

Infraco Parties do likewise) any materials, goods, and equipment forming or intended to 

form part of the completed EdinbL11·gh Tram Net'tvrn·l<Injtial Pbase J a and all Parts 

(including Spare Parts and Special Tools) in the Infraco's or any Infraco Party's possession 

or control in relation to which advance payment has been made and/or title has vested i.n 

CEC pursuant to this Agreement and the Infraco shall ensure that such items shall at all 

t imes in the Infraco's ( or any Infra co Party's) possession or control be kept se.parate from 

the Infraco's or any third party's goods all to the extent that is agreed practicable by the 

Parties acting reasonably. 

9.4 The Infraco shall incorporate provisions equivalent to those provided .In Clauses 9.1 to 9.2 

(mutatis mutandis) in every sub-contract In order to protect tie and CEC's interests in all 

supplies, materials, goods or equipment intended for the Infraco Works. 

9. 5 tie shall, at Infraco's request and where tie is satisfied that the Infraco has no equivalent 

contractual remedy, procure that CEC pursues any claim. which CEC may have against the 

supplier of faulty or defective materials, goods, equipment and Parts in which title has 

vested in CEC and shall reimburse to Infraco all amounts recovered as a result of such 

claim subject to Infraco reimbursing the reasonable and proper costs incurred by CEC in 

pursuing the claim. 
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Title in the Trams 

9.6 

9.7 

The Infraco shall procure that each Tram and item of Tram Related Equipme11t is supplied to 

tie free from all Security Intere1;ts, and other third party rights of any nature, 

The Infraco shall procure that- the -Tram Supplier shall, pursuant to the T1·am Supply 

Agreement, transfe1· title: 

9.7. l in each Tra1TI, to CEC, on (i) delivery-of that Tram to-the Depot (or other designated 

deli¥ery -point in Edinburgh) and on the Certificate of T1·am Comn1issioning being 

issued in respect of that Tram and in any event within t>.venty four l1ours of the 

successft.1l completion of the Tram CommissioRing Tests or (ii) by e)({;eption on an~ 

inai•,,idual Tram basis, at the absolute discretion of tie and formalised in writi0g 

wl1en a Tram is complete and a Factory Acceptaace -Test Cert-ificate (as defined in the 

Tram Supply Agreement) has been issued purst1ant to the Tram Supply Agree1Tie11t; 

9.7.2 to each item of·the Tram Related Equipment to CBC, on the l:1ter ot· deli¥e1·y ot· each 

item of the Tram Relates Equipment to CEC and the Certificate of Tram 

Commissioaing being is,sued in respect of the first Tram. 

Interoperability and Warranty 

9.8 The Infraco undertakes that all parts, components, systems, devices, equipment, software 

and mechanisms incorporated in the Edi0b1:1rgh Tram Networklnit.ial _Phas_fl J i:l and the 

Trams shall be at each Sectional Completion Date and therea~er be maintained so that 

they are: 

9.8.1 fit for purpose, compatible and interoperable with each other; and 

9.8.2 compliant with the Employer's Requirements 

For the purposes of this Clause 9.8, "fit for purpose" in relation to any item means that it 

complies with the Employer's Requirements applicable to that item. 

For the a¥oidaRce of dowbt, this undertaking shall not apply to any items \\'hich are to be 

supplied to lnt·raco 01· any lnfraco Pa:rty by er on behalf -of tie or a11y tie Part)'. ~ 

eo:,11rr Jra1115 aorJ Jra111 Belated ~io111e1nt are fit for u,,ma:z~ 
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9.9 

eos,,ce the Trau,s and Ica111 Belated ~g•w,111ent ace ,;p111oliaat wjth th~ 
t:r•>olover's Be<u1ice111eats, except to tbe extent la(caco bas this 
re,sgonsibi lity gyrs,,a·nt to ga••se l 2, 

The Infraco shall en·sure that: 

9. 9.1 the relevant parts of the -Eeinburgh ::Fram N'etworkln,jtiil'I Phus= lil 

(including all fare collection equipment except any Free Issue Fare 

Collection Equipment) are or will be Eu,ro Compliant before any 

introduction of the single European currency in the United Kingdo.m and 

the Eamburgh TFam-Networkinill:ial Phase la will not be affected by 

the introduction of the single European currency in the United Kingdom; 

9. 9. 2 the Infraco's own in.ternal systems and procedures are or will be Euro 

Compli.ant before the introduction of the single European currency in the 

United Kingdom and the Infraco Works will not be affect.ed by the 

introd.uction of the single European currency in the United Kingdom; and 

9. 9. 3 the relevant parts of the Edinburgh Traffi: Networl, 

(including all fare collection equipment except any fare collection 

equipment which is Free Issue Fare Collection Equipment to Infraco or 

any Infraco Party by or on be.half of tie or any tie Party) shall at all 

times throughout the Term be compliant with all Law applicable in 

relation to the Euro in the United Kingdom, including the rules on 

conversion, triangulation and rounding set out in EU Regulation Number 

1103/97 and any subsequent or similar regulations or Law. 

9.10 For the purposes of Clause 9.9 above "Euro Compliant" means that (i) the introduction of 

the Euro within the United Kingdom or any part thereof shall not affect the performance or 

functionali.ty of any relevant items nor cause such items to malfunction, end abruptly, 

provide invalid results or adversely affect business, and (ii) all currency reliant and 

currency related functions (Including all calculations concerning financial data) of any 

relevant items to enable the .introduction and operation of the Euro, and (iii) in particular 

(but without limitation) each and every relevant item shall, to the extent it performs or 

relies upon currency related functions (Including all calculations concerning financial data): 

9 .10 .1 be able to perfo,rm all such functions in both the nat.ional currency 

of the United Kingdom and In Euros; 

9.10.2 during any transition phase applicable to the United Kingdom, be 

LONDON\THV\21368667.13 

able to deal with the dual denominations of the Euro and national 

currency of the United Kingdom; 
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9.10.3 recognise, accept, di.splay and print all the Euro currency symbols 

9.10.4 

and alphanumeric codes which may be adopted by a,ny government and 

other European Union body in relation to the Euro; 

incorporate protocols for dealing with rounding and currency 

conversion; 

9.10.5 recognise data expressed in, an.d express any output data in, the 

national currency of the United Kingdom and the Euro; and 

9.10.6 permit the input of data .in Euros and display an outcome in Euros 

where such data, supporting tie's normal .busi.ness practices, operates 

in Euros and/or the national currency in the UK. 

9 .11 Any malfunction or non-interopability of Free Issue Fare Collection Equipment or failure of 

tie or any tie Party to provide such F.ree Issue Fare Collection Equipment in accordance 

with the Programme shall be a Compensation Event under this Agreement provided that, in 

the case of ma.lfunction or non-interopability Infraco has installed the equipment in 

accordance with the Employer's Requirements and th.e manufacturer's s.pecifications. For 

the avoidance of doubt any instruction to remove or replace Free Issue Fare Collection 

Equipment shall be a tie Change provided such malfunction or non-interoperability has not 

been caused by the Infraco. 

Availability of Trams and other goods and materials 

9.12 Subject to the Tram Supplier traRsferring title- to- the Trams to CJ;C pursuant t.o the Tram 

Supply Agreement, -and s1,1bject to Clause 90 (Termination on Infraco Default) tie shall, and 

shall procure that CEC shall, not take any actio.n which would in.terfere with Infraco and the 

Infraco Parties use in t.he performance of the Infraco's obligations under .this Agreement of 

the Trams and any materials, goods, and equipment in. which title has passed to tie or CEC 

pursuant to this Agreement or the Tram Supply Agreement being available to the Infraco 

and the Infraco Parties for use in the performance of the Infraco's obligations under thl.s 

Agreement. 

IO. DEVELOPMENT, REVIEW AND FINALISATION OF THE DELIVERABLES 

10.1 The Infraco shall develop and finalise the Deliverables in accordance with the Programme 

I and this Agreement, and tie shall review the Deliverables and procure that CBC 1·e~·ie1+vs the 

I Delive1·ables (·,•,1l1ich shall incl1,1de any an:iendment to any Submitted Item{as..appropriate) in 

I accordance with Schedule Part 14 (Review Procedure (:tftd Desig,1 M-fflit,gffl1leRt Pltitl ). 
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10. 2 The Infraco shall s1:1brnit- QR)' Deli¥erables associated with any P-errnitted Variatioas to tie's 

R-epresentative for reviev, purs1:1ant to Sched1:1le Part 14 ERe%1ie~Y P,·ecedi11·e end De.~ign 

10.3 The Infraco shall allow tie's Representative, at any reasonable time, a reasonable 

opportunity to view any Deliverable .at any stage of development, jncl11di11g for the. 

10.4 

.. ~ Transport syst!l111s <Safety) Reg11laiions CROGSl and:-1.u 

I~odeg;,endent Co111w=tent Person CICP), and this opportunity shall be made available to 

tie's Representative as soon as reasonably practicable following receipt of any written 

request from tie's Representative._ ~ = 

ROGS are bei,ng .. 111et.! to 

~atjstv tbe ItP will be in accord.ilnce with the Pcoaci1111111e, 

The Infra,co shall establish and maintain an extranet which tie, any tie Parties and any 

other party reasonably required by tie may access remotely by computer (through an 

appropriate login/security regime) to view a.ny Deliverables including any drawings 

comprised within the Del.iverables and electronically store and/or p.rint copies of such 

Deliverables. 

-• 

10.5 The Infraco shall ensure that the Programme shall set out (and shall continue to set out) 

the man,ner and timing of each phase of the development and production of the 

Deliverables, the ide11tity ('>vhere ltno·.,·n) of the p,1rty p1·oducing the Deli¥erables, the oreer ifl·· 

'+'t1hich each Deliverable is to be sub1nitted for review in aceorda11ce .,.vith the Re¥ie•,v 

Procedure and the programme for uploading the Deliverables onto the extranet in 

accordance with Clause 10.3. , If at any time, tie considers that the Programme ·,vill: not 

allow- completion of the Int·raco \¥o1·lcs in accordance-with this Agreement, then the Inf,·aco 

sl1all make such adjustments as are necessary for th,1t pu,·pose. 

10.6 The lnfraco fflay, as necessary, update such Programme and shall submit the saff!e from time 

to time to tie's Reprosentati¥e s,o tl1at tie has at least 10 Business Days' notice (or such 

shorter period as may be agreed bet:\\'een the Parties) of any· revtsion to the periods shown ifl 

the pre¥ious Programme and the Infraco shall sub1nit to tie's Representative fi·1e copies of 

each draft-Deliverable in ha1·d copy t·ofln a11d one copy in agreed soft copy form (as 

appropriate to the fo1·mat of the deliverable) no later than the end of the period· show11 in the 

10. 7 Where tie's Represe11tative does not consider that tie wil.l~be able to comply 1,vith the periods 

specified in Sched1:1le Part 14 (Re'llie1i· P,·oc·edttro c111d Desig;i ,3,<ftmage1,1e11t ,Pkin.) t'or 
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indicating 'no objection' status or the 1naking of objections in relation to any Deliverable 

because of the volume of docltments to be received in accordance 1,vith the Submittal 

Pi=ograffiffle, either the previsions of paragraph l-,4 of Schedule Part- 14 (Revie1•• •01·ocedu,•·e· 

a11d De.s·ign M611€1ge,•11e1it ,Pl€11i) shalt apply or tie may introduce an alternati1,•e timetable and 

the lnfraco shall comply 1.vith such alternative timetable. Provided that , where tie is unable to 

eoffli:lly 1,•1ith the time perioes set out iR Schedule J>.art 14 (Re'.lie11• •0ffJc·edi11·e-e11d Design 

A'ffl11£Ege111ent Pkm) and st1ch inability is not due to any breach of the P1·og1·amme 01· this 

Agreement, omission or fault on the part of the Infraco, the introduction of an alternati¥e 

ti111etable sl1all be a tie Change aHd the terms of Clause 80 (tie Changes) shall apply.NQT 

10. 8 Duri1lg the prepw·ation of the Deli¥erables, tie ancVor tie's Representati•,e sl1al I at its absolute 

discreti:en be eHtitled to call t"or-a--meeting to discuss the-development of any Deli¥erable, and 

the Infraco shall gi¥e due conside1·ation to any comme.nts made by tie or tie's Representative 

at any such meetings. ,<\s soon as reasonably practicable follO'>'>'ing any such meeting, the 

Infraco .,,,jJJ prepare an.d circulate to those a.tte11ding the 1neetiHg, a repoi·t listing the 

Deli•,,erables discussed and any comments made at such meeting. 

10.9 If it should be found that any Deliverable does not fulfil the requirements of this 

Agreement, or the needs of any Approval Bodies, the In.fraco shall amend the Deliverable, 

Such amendment shall be at the Infraco's cost except where such amendment is 

1·equired in order for the;;•rcb desi9.ll Deliverab;le to meet the 

requirements of any Approval Bodies, where such requirements are-:- the res1•lt of a tie 

a,1,eod111ent.5 :sba'II Ile 111ade ia. a,cc;0c.daar;e wjth Ss:be<.lll.W Part 14 <Review 

10.9. l in.consistent \\1ith or in addition to the Infraco Proposals or the En1ployer's 

Requirements; 

10.9.'.J not reasonable gi-ven the-n-ature of the Appre•;al Bedy;.·or · 

10.9.3 not reasonably foreseeable \Vithin the con.text ef the Infraco's P1·oposals or the 

Emp-loyer'.s-R:equi rements, 

in '>Vhich case such amendment shall be a Ma11datory tie Change. All such amendments shall 

be made in accordance \Vith Sc.hedule Part 14 (ReYie1v P,·el·edttre end Design·Mt111age~11ent-
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Ptan) and shall ensure that the Deli,,erable shall satisfy the 1·equirements of this ,'\greement­

and any Approval Bodies. 

10 .10 The IHfraco sl1all provide ti.e 1,'t1ith all Deliverables in accordance .,..,ith the· terms of this 

Agreement and \\•here no tinreseale for p1·ovision of such Delive1·ables is specified in the 

Programme, such Delive1·ables shall be pro·,ided to tie as wwwsoon as reasoa.ably practicable. 

The,Where req11ested bv; , tie, the, Infraco shall provide to tie, at no cost to tie, five 

Deliverable in hard copy form and one copy-in an-agreed soft copy fo1111· (asm appropriate 

to the format ot· the Deliverables) . •. . 

10 .11 In respect of any further copies of a particular Deliverable \',1hich tie may 1·equire, tie· shall 

pay the lnt·1·aco the reasonable copying cl1arges or other reasonable cl1.a1·ges tor tl1e provision 

10 .12 Subject to Infraco's express rights under this Agreement, the Infraco accepts all risks 

arising from any conflicts, ambiguities, discrepancies, errors or omissions that 

subsequently appear within or between any of the Deliverables, and the Infraco shall not 

be entitled to make any claim against tie for an extension of time, payment or otherwise 

in respect of any such conflicts, ambiguities, discrepancies, errors or omissions. 

10 .13 The Infraco shall witl1in 12-:Business Days notify tie t1pon beco1ning aware of any eontlicts, 

ambiguities, discrepancies, errors or omissions ,;.·ithin or bet•+¥een any of-the Dclive£ables. 

Where there are any conflicts, a1nbiguitics, discrepancies;· errors or omissions, the lnfraeo 

shall pro,.·ide ·.·,ith any such notification, its proposals for resolving such eE,nflicts, 

a1nbiguities, discrepancies, err&rs or omissions in compliance 1,·,1ith this ,'\greement. Suoh 

prorosals could include the suggestion tl1at no action is 1·equirecl. The Infraco shall proceed · 

•.•,ith its p1·oposals to 1·esolve any such conflicts, ambiguities, discrepancies, err01·s oi· 

omissions as soon as reasonably practicable. it· the proposal trorn the Int·raco is that no actio11 

is required or tie does not agree with the action proposed by the lnfraeo, tie may notify tl1e 

Inft·aco, within 8 Business Days of tl1e Jnf1·aco's notice, to 1·esolve any conflicts, ambiguities, 

discrepancies, errors or omissions i11 a diffe1.·ent 1nanner (·,•1hich notification shall be-binding 

on the lnfraco and shall be deemed to be instrectioas ·in accordance •,¥ith Clal1se 34 .1, but 

shall be reasonable in time .. and cost ha•,1ing 1·egard to tl1c Employer's Require1nents) .NQT 

10.14 The Infraco shall ensure that all Del iverables comply with the document control 

requirements specified at paragraph 3.1.2.1 of part A, an d paragraph 3.1.2.1 of part B, of 

Schedule Part 3 ( Code of Construction Practice and Code of Maintenance Practice). 
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10.15 The Infraco shall keep on Site or in the office or offices established pursuant to Clause 

10.16 one copy (In paper or electronic format) of all drawings for construction and of all 

specifications and the same shall at all reasonable times be available for inspection and 

use by tie's Representative and by any other person authorised by It. 

10.16 The Infraco shall establish at the Site and/or elsewhere an office or offices which shall be 

staffed du.ring all normal business hours and at which shall be kept a complete, up-to-date 

and orderly documentary record of the performance of the Infraco Works, al.I transactions 

entered into by the Infraco in relation to any potential or actual Permitted Variations and 

information (including any transactional information) in relation to any claims for additional 

costs or expenses from the Infraco to tie arising in accordance with the terms of this 

Agreement (incl·uding Compensation Events). To the extent necessary to verify any claim 

made by the Jnfraco under this Agreement, tie, tie's Representative or their duly 

authorised representatives shall during all normal business h.ours be permitted to inspect 

the same and to take copies and to use such copying facilities as are maintained at the 

place where the records are kept. 

10 .17 The Parties shall adhere to the requirements of the Design Management Plan-in terms of 

timescales, paclcagi11g, sequencing and provision of info1111ation to support tl1e desig11 

approval p1·ocess. 

10 .18 If the Parties agree to and, following such agreement, tie instructs an early release of 

Issued for Construction Drawings, any subsequent changes required to such Issued for 

Construction Drawings which arise from the later stages of the Review Procedure shall be 

instructed as necessary by tie and implemented by the Infraco (and the SDS Provider) 

without a tie Change, save where the aggregate costs of any such changes exceeds one 

million, five hundred thousand pounds (£1,500,000) in which event such change shall be 

instructed as a Mandatory tie Change (provided that there will be no such M.andatory t,le 

Change or inclusion of costs in the above cap where the chan.ge to the Issued for 

Construction Drawings is required as a consequence of the SDS Provi.der or the Infraco 

being in breach of their obliga.tions in respect of design content or quality pursuant to the 

SDS Ag.reement or this Agreement). 

PART 3 • NOVATION OF SDS AGREEMENT, TRAM SUPPLY AGREEMENT 
AND TRAM MAINTENAN'CE AGREEMENT, AND PROVISION OF TRAM MAINTENANCE 

SERVICES 

11. NOVATION OF THE .SDS AGREEMENT TO THE INFRACO 

11.1 tie has entered into th.e SDS Agreement with the SDS Provider. It is one of the conditions 

precedent t.o th.is Agreement coming into full effect that the Infraco shall enter into and 

execute a novation agreement with tie and the SDS Provider in the form set out in 
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Schedule Part 23 (SOS Novation Agreement). tie shall execute and shall procure the 

execution by the SOS Provider of such novation agreement. 

11 .. 2 On the last date of execution of the novation agreement referred to in Clause 11.1, tie and 

the Infraco shall execute a collateral warranty agreement from the SDS Provider which is 

in favour of tie in the form contained in Schedule Part 24 (SDS Collateral Warranty in 

favour of tie). 

11.3 The Infraco shall procure that the SOS Provider shall carry out an.d complete t.he SOS 

Services in accordance with the SDS Agreement. To the extent that the SDS Services are 

and have been carried out and completed in accordance with the SDS Agreement, Infraco 

will be deemed to have complied with its obligations under th.is Agreement to procure that 

the SDS Provider in its capacity as an Infraco Party complies with the requirements of this 

Agreement. 

11.4 The Infraco shall carry out all required management activities in order to manage the 

.performance of the SOS Services and, subject to any express limitations or rights In 

relation to the performance of the SDS Services .in this Agreement, the Infraco shall be 

wholly liable for the performance of the SOS Services .. 

11. 5 The Infraco shall not amend the SDS Agreement (including the SDS Services) wi.thout the 

prior written approval of tie (such approval not to be unreasonably withheld or delayed) 

I pro•,,ided that tie's consent shall be· deemed to have been give11 iA relatioAoo any amendment 

I to the SDS ,l\.greement (including the SDS Ser,1ices) 1,vl1ich is directly required as a result of' 

I any ~rmitted Variation in so far= as such amendment has been raised by the lnfraco as·part of 

I tl1e process of appro¥ing such ~rFAitted ','arir1lioR iR aecoraa0ce 1.vith· thi!-i ·,1\greement. 

I 
I 

11.6 A.s reasonab.ly required by tie, the Infraco shall procure the attendance of the SOS Provider 

at any me.eting in relation to the Infraco Works. 

11. 7 Subject to the provisions of the SDS Agreement, the Infraco shall use reasonable 

endeavours to procure that the SOS Provider shall perform any additional services which 

I may be required and specifical.ly instructed by tie in respect of the- Edinburgh Tram 

I and the requirement for any additional services shall be a tie Change in 

accord.ance with Clause 80 (tie Changes). 

11 .8 The Infraco shall not terminate in ful.l the appointment of the SDS Provider without the 

prior written approval of tie, such approval not to be unreasonably withheld. If tie 

approves any such termination, a replacement designer shall be proposed by the Infraco in 

accordance with Clause 28 (Sub-Letting a.nd the Appointment of Sub-Contractors). 
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11 .. 9 If required by tie, on termination or expiry of this Agreement, the Infraco shall novate, 

assign or otherwise transfer the whole of the SOS Agreement as directed by tie, to: 

12. 

12,<\ 

12.1 

11.9.1 tie, the Scottish Ministers, TEL, CEC, Transport Scotland o.r their 

successors with no worse financial standing than that of tie; or 

11.9.2 to any other person whose obligations under the SOS Agreement 

are unconditionally and irrevocably guaranteed by a person falling 

within Clause 11.9.1. 

In the case of such a novation or assignation, the Infraco shall be entitled, and tie shall 

assist the Infraco, to obtain a collateral warranty from the SOS Provider. 

NOVATION OF THE TR."' .. M S:YPPLY AGREEMEN'I' TO THE INFRACOTRAM 

tie intends to enter into 01· has entered into a u·am SU.!}f}ly ag1·eemeat with the Tmm Sl1pplier. 

It is one of tl1e conditions- precedent to this Agreement coming into full effect that the Infraoo 

shall eRter into a11d execute a no¥atioR agreement with tie and the Tram Supplie1· in the form 

set out in Schedule Pa1-t 17 (T1·c111i Sblpply Ne~·6ltie,, ,4greePttePit). tie shaJI execute (if not 

al1·eady executed), aad shall procure the execution by the Tram Supplier (if not already · 

execl1ted) of sll€h no•;ation ag1·eement and the Tfllffi 8H13ply ,i\.gr~ement. 

On the last date of execution: of the novation agree1lierrt reterred to i11 Clause 12A, tie and the 

Infraeo shall, and the I11fraco shall procura that the T1·am Supplier shall, execute a collateral 

>,varra11ty agreemeat in -favour of tie in the fo1·m contained in Schedule Part 1 & (T:-t1111 Supply 

Cell6lle1·Rl Wa,·ro,ziy in JY1Yei11· ef tie} and tl1e Infraco shall -provide the same as exeettted to tie 

on that date.Nqtwithstandjnq any other nrovision of 

procure that the Trai ,11 ~lier and Ica,,, :M::iiot~1iDJ:ti 

Tra111 

.c:0111nlies w itb a ll of its othe~c= the Tea,,, 

u.....u. ........ ...u.:w......ui.iUII.Kl~u.u.-s-..;!JOder this Aareeroent tor the 
which_. tie__, 
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tie :zbaU proc1,1re thijt, fol lowjna tbe...d.ww'Jates for I 'ra111 co11111ti:zsi2oinq io t,hc:.., 
Ics1111 Ms1ni.r!ilw,aring <:1o~liYecv PrQS1ra111m~ and,_w;, tQ the Syste111 AccGsztauce 

tor Infraco to oertor111 the Intraco Wo,rks i,n accordance wi,t~h_the_ ProqriJ111111e, 
Ibi:z C:lausu.2..JA sball i1·,,aoae no res12oosibilitv-or liability on tie for th,: fitness 
gr iilSWWacy. tor tb_e_ _.filnfJ 8ti~tvioa the Systc:111 

of 

12. 2 The Inf1·aco sl1all procure tkat Mic mm-S~plier shall cairy out and co1nplete tke Tra111 

tie .. shall .bavr no responsibility to the Jnfraco;. 

wjthQSJt li1uita,tion io s..ectioos....2J, ~ 

in relation to Ica111 S11ppliec Inteqratio1J1 DDd 

for all wgrks 

12.3 The Infraco shall ear1y out all 1·equired management acti't1lties in order to manage tke 

performance of the Tra111 Supply ObligatioRs subject to any express limitations in thi~; 

Agreement and the Infraco skall be \¥holly· liable for the performance of the Tram Supply 

Obligations.,haye no liability to a·ny of th~ In~111nified parties io 

wbi,;;h takesaJar& a,tter the Sv~te1111 Acc!iU,)tanc~; Qt 

any lw Pt liat>ility after the_ 
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12.4 The Infraco sl1all not amend ·the Tram Supply Agreement (i11cluding the +ram Supply 

Obligations)· •,vithout the prio1· \¥Fitten appro¥al of tie (sl1ch approval not to be u.nreaso11ably 

..,,ithheld 01· delayed) pro\•ided that tie ''s consent shall be d.eemed -to have been given in 

relation to any amendment to -.f:he Tram Supply Agreement (including the Tram Supply 

Obligations) ·.11hich is directly required as a result o·f an)' Pennitted Variation in so fa1· as s1:1eh 

amendment has -bee0 raised by the Infraco as part ot· the process of approving such Perlllitted 

Variation-in acoo1·dance with this Agreement.tie's linbilitv to the Infrac;o arii'>;ing fro111 

.._ __ aggr~ linbility Cinc;I\Ulina any - ilDcL 

when calcslkttina the rca11, 
S1uwlier'~ and Tra111 M;;,jntajn~r·s aggregate lii.bility, Nothing io this cr~.4 

»erfor1x1ance of it~ oblig'1tions where no.further recovery CiJD ~ 

,r,ade fro1,1 of the 

~stablish tbf...ad.dit-iooitl costs arising o',lt of aav breach b,v 

and Icam 
liability uacu:r the Ira,~, Aarv-111ent~ tor the crlev"nt tww:besl 

giving full details 2f the alleged brea·cb Ca· ''Notifi,:,d.lJreac;b'');, '1Dd. 

Xf tie does 
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~12,4A,,J. 

12.5 

the CAF 
makes s11,ch a d'er11and as snnn as r,easonably nracticahl·e, 

• 
ID 

of 

ao1g1,1nt that Xnftaco 

,A,s reasonably required by tie, the Infraco shall procure the attendance of the Tram Supplier 

at any meeting in relation to the Infraeo Works, ~ 

Syste111 Acceptance Date (the ''C••t-Off Pate'' ) takiCJg ~into 

clai111s which have 

.b.a:aches of the Tra111 Jotertac,: Agr,:s:11]ent; and.. 

either of the Ita111 Aar~111ents.,, 

the Tra,11 

rn<1kcuus:h p,ay,nents to §ii.Ch other a~ is reaujred to ensure th<1t e"ch of tie and.. 
the r.nfr,;ic,o ;s ~ to r~cover Ctakjng into s1ccount s1av a.,,,ounts C"9Y,:.w;i in 

fina:11v deter,mined that the Tra111 5••pplier and Tra111 ·M~aintainer wo••ld have been 

liable to pay to each of the11~ i10 respect of such . cl51i111,~. 110£1.ec th,: le"''' 
Aaree111ents aod the Ica•JJ Jotectace Agreement h11t for tbe flP&2Jicc1tioo of ii!DY 
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12.6 

12.7 

• • 
.... \I r15 ID q_........,.._ 

macb or c1a11su.2,.1 or c;o1oueasiatiru llivr.nt Cal, ~o~ Cb) an'1 tbBt, h11t for tbct. 

•ender the Tram Agree111eat:;. tbe: li'Bhilitv of tie to Jnfraco shall' wularti!UI to he a 
lilllilitv of tbe.Ics110 ~lier stnd/nr IcBrn Maintainer to Jof~raco for the lllW>P~ 

Subject to the provisioas of the Tram Sl1pply ,A,greet=Hent, the Infroco shall use reasonable 

endeaveurs to procure that the Tram Supplier shall supply any addition.al TFams aadler st3are 

parts and provide any additio11al services, which are requiFed by tie in 1·espect of.-the .. 

Ediaburgl1 T1·am r-ktworl( aad the requ.irement for any additional supply andlor-set"t'ices shall-­

be a tie Cha11ge in accordance \vith Clal~se 80 (tie CJ16?1gej·) .s;lause U,§. the lltnfra.co 

i,n refatinn_to~ Ira 111 .. 

Within 5 Business Days of becoming av;are that the Tram Suppli.er's continuing defecti,,e 

performance under the Tram Supply Agreement eatitles, or is likely to entitle, the Infraco to 

serve a te:J111inatien· notice pursuaat to the Tram Supply ,A,greement or entitles or is likely to 

entitle tie to serve a termination no~e purs1:1ant to this Agreement, the Infraco shall notify 

Icari1 Aar~rueots ia r~ct of tho:;~ 

12.7. l a statement that· the Infi·aeo h~. or is likely to ha•1e, an entitlement to se1·ve a 

temiination aotice on the Tram S1:1pplie1· purst1ant to the Tram Supply Agreemeat; 

12.7.2 tl1e basis fur and an ex:planation of the circumstances justifyiag sucl1 e11titlemeat to 

serve the termination notice; 

12.7.3 the-actions, if any, tl1at the Infraco has been able to truce to rectify the Tram Supplier's 

defecti·,e performance; 
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12.7.4 the I11fraco's proposa.l to deli·¥er the Int·raco Works \Yith an alternative Tram Supplie1·· 

or methodology for procuring an alten1ative Tram Supplier; anti 

12.-'7.5 any obligations l11ft·aco is prevented-from·o1· restricted in performing. 

12.8 tie shall 1·e·~ie\¥ the Infrooo's notification and •,1t1ithin 5 Business Days tie shall-respond to the 

12.9 

12.8.1 it consents -to the te1mination of the Tram Supply ,",greement; orwill 

12.8.2 it wishes to agree a comprel1ensi\1e plan \Yhich ~·,ill have as its 

objectii,re sustainable rectification (measured against agreed p1·og1·amme 

and production criteria o•,er a set period) of the T1·a111 Supplier's poor 

performance (the ''Tram Supply Reetification Plen").:exc;ept jn 

111ake or 

a11tb0ri~ tbua(c1'co to agr,= on ~b"lt of tj,:: or ~c to 
111ake any PilYJ11eats or ,jnc1,1r any liahilitv under ~eitbrt of,-1bi::... 

If tie notifies the lnfraco of its inte11tion to agree · a Tram Supply Rectification Plan ir1 

accordance with Clause 12.8 abo~·e, the Parties, in such consultation with the Tram-Supplie1· 

as the Parties may agree; shall negotiate in good faith and use their 1easenable endeaYou1·s to 

agree-th.e Tram Sltpply Rectification Plan, which. shall setout:the Iafraco becomes aware 

ltitciatjon Jn wrjt,jnq, tie sbcill ~ oblicu:.d to pco,curr tbe 
tlieat Change ynder tbe.Ira111 Agr~111ents oc2vi5k.d.i. 

12.9.1 the a€tions 1·equi1·ed to be taken by each of: tie, the Infraco and the 

Tram Sttpplier in order to achjeve -the sustainable rectification (measured 

against an ag1·eed rei,rised pro,gramme and p1·oduction €riteria O'>'er a set 
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period) of tM Tram Supplier's poor performance;s11ch variation does 

12.9.2 any specific alternative terms or modifications to the ter1ns of the Tra111 · 

Supply Agreement; 

12.9.3 any specific alte1·11ative te1·ms 0.1· modificatio11s to the tei·ms of this Agreeme11t; 

such that neither Infraco or the Tram Supplier \\1tll be ia breach of the Tram Supply 

Agreement,·or tais-Agreement-if the Tram-Supplier perfo1111s at that le,·el. 

12 .10 If the Parties cannot ag1·ee the Tram Supply Rectification Plan >+11ithin 60 Business Days of tie 

notifying the Infraco under Clause 12.9, then the Infraco ··shall be entitled to serve a· 

termination notice on the Tram Supplier.The 

P.atties in respect of;. 

all a102uats 'ililYable bv <&t to the Jcar,, 5wwliec 
a,odt0 c r ,ca,o ,Maintniaec bv opeca1ti20 of t;la1Jse ~o of the learn 

as a ce:s•rlt of or in c;onnection wjth any tlieot c;:haoae to t 1be Tear•• 
Anree111ents iostr11cted,'bv &FC io accordaas:;e wjth cla11se J ::l,9 proyjded, 

the time of s••ch variation; and' 

anv 

a. tes••lt of any brea,ch 

in cla••se l 2,6, 
l A 

12.11 If tie notifies Infraco-that-it consents to the te-1·mination of the Tram Supply P,greement the 

Parties shall meet and agree in good faith a plan (tlli'l ''Tram Supply Termination Plan' ') for 

tlli'l procurement of a replacemeftt Tram Sl:lpplier, i11cll:ldi11g agreement-in relation to:wish.e"L 

to instruct ii tig .Chi!nqe 11Dster th~_Infcarg c;ontract, the lo(raco wi 1II not be gbliged 
to =,gr= to i11112J:e·111eo1 s•1rb a ti~Cbaage 11oless a corre5pondiag Client Change is 
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Eor the avoidance of . do11btJ; lb!ii tje_ Chana~ sb11II take acco••ot of . ilDY 
cgnseQW!ntial i111pact on lbea Jpfr;,,s;o Works ,,risinq tr2111 the 
.Cha·nae1:., 

12.11 .1 the timing of termination of the Tram Supply P..greement; 

~-2. l l .2 interim an·a:11ge1nents for the provision of servieeS"i}ffi'lided under the Tram Supply 

,4,greement '>11hilst a replacement Tram Supplier is being procu1·ed; 

12.11 .3 changes (if any) to be made to-,the Tram Sltpply ,'\greement for tile re procl1rement 

and conseqllential amendments to this Agreement as a resl!lt; 

12.11 .4 actions of tie and Infraeo reqllired to co.mplete the procurement and the programme· 

for implementing the procure1nent. 

12.12 If tie notifies the l11f1·aco that it wishes to agree a Tram Supply Rectif'icatioa Plan or that it 

consents to the termination of th.e Tran1 Supp}y .. Ag,·eement, pro,.•ided that the Infraco is not in 

breach of an)' of itt, obligations regarding payment for the -·St1pp1y of +rams, the lnfraco's 

obligations (including the application of liquidated-damages t·or delay in the supply of Trams 

or as a 1·esult of a delay in the-supply-of· Trams) specit'ically relati11g to the st1pply of Trams 

under this Agree.meat or v,hich Inf'raco may be prevented in performing as a result of tl1e 

Trani Sl1pplier's f'ailure to perform under the Tram Suppl)' Agreement t>hall be suspended 

from the date l11fi·aco ser¥es a notice under Clause 12.7 lt11til the Train St1pply Rectification 

Plan is agreed or a replacement Tram Supplie1· is appointed. Negotiation and-imple1nentation 

of a Tran1 Supply Rectification Plan or Tram·Sltpply Termination Plan, shall be a tie Change 

LONDON\ THV\21368667 .13 

tie shall aive notice to th~ Jnfracg_pf sus:h a Client Cb11nw: or 

~rtoc111aoc,::_of its 2bli9atioru, ,,ad.re the Infraco 
:;hall • 

1§5B a corresponding ti~ Gbiloae undg.r 
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notbjnq i:n this 

12 .13 Amend meets to this agreemeRt ag1 eed as part of a Tram-Supply Rectification Plan or Tram­

Supply Termination Plan will be a MandatOF)' tie Change under this Agreement.tie s1od the 

12.14 

of aax brCilcbll...Pf which either partx i~..ilws:ire io respect of the Itiil••J works ijQd.. 

the ,Services, . tie .shall also oRiity the Jnfras;:p __ at s••ch ,11eeti11a of any notjces that 

Icarr1 • 
ID the Tra111 

Agr,u:meat:il, 

Under no circumstances shall the Infraco ser¥e aRy- notice to • terrrunate the Tram Supply 

Agreement until such time as either: Nothjng ia thjs A~111ent or the Tra111 Internee 

Ica111 Agreen1eot~. lo artciition. the Xofraco b~ no right of set off or c.su,ntecclai111 
s1aaiast tie or CliC arj,sjnq fro.111 any oert2a11ance or non ~rfor111aoce bx th,:: Ica111 
.si.uu>li,:r and Ir1101 Maintainer of its . oblia;1tjons 1Jar.h:r the Irau1 latetfac1:.. 

12.14. l tie has 11otified Infraco of its appro,,al to such termination pursuant to Clause 12.8 

abo-..e; or 

12.14 .2 the Pi!rties ha¥e not beeR·able to agree the Tram Supply Rectification Pla11 pursuant-­

to Clause l 'J..9-abo't'e. 

12.15 If reqt1ired by tie, on termination or expiFy ot' this Agreement, the Infraeo snaII novate, assign 

or oth.er,.,.ise transfer the v,hole 01· any part of the T1·am Sl1pply Agreement, as -directed by tie, 

~ Jf_ the Ira111 S••p~g_lier and/or the Tram Maintainer brec1_che5 any of its 

.obli9ii!tions io re11atjon to either ,or both of th~ Ira111 Agre&1,,eots Ciocl..wioa its 

37 
LONDON\ THV\21368667 .13 

CEC02085623 0043 

' 

• 



I 
I 
I 
I 
I 
I 

I 
I 

I 
I 

I 
I 

Jra111 SIJPPlier and tor Jra111 Maintainer to be suttic;ient to justi1(y s~rviruv f~.f 
a ter111jnatjon notic;e on the Jra111 SUPPiier p1•rsi.iant to Cla1t5e 5$,.l gJ the Iti\J•J 

iJG;titvinq the ~rvjc~ of si· tec111in~tjon notjc~ 

12'15. I tie, the Operato1·, the Scottish Ministers, TEL, CEC, Transpo1·t Scotland or their 

succeSSOfS-'#ith RO'+'IOfSC finat1cial standing thaa that> of tie; or 

12.15.2 to- any othe1· person 1Nhose obligation1, unde1· the Tram Supply Agrce111ent arc 

unconditionally and .irrevocably guara11teed by a person falling ,,·,ithin Clal1se 12. l 5. l. 

In the case of such a novatioe or assignation, the Infraco shall be e11titled, and tie 

shall assist the Infraco, to obtain a collateral '+'+1arranty from the-T.ranl-Supplie1·. 

I -lJ..: NOVATION OF THE TRAl\{ MAINTENANCE ACREEMENT TO 1'IIE INFRACO 

I I 3.1 tie intends to enter into o,· has entered into a tram maintenance ag1·eement· '+'1ith tl1e Tram 

I Maintainer. It is one of the conditions p1·ecedent to this ,'\greement coming i11to full effect 

I tl1at the Infraco shall enter into-and Cl(CCtitC a novation agreement '+vith tie, and the T1·a111 

j Maintaine1· in the form set out in Schedule P-art 20 (Tff1~,i Alcii,·1teHanee ,r--.J.e;•etio~i Ag,·ee,11£·11() . 

I tie- sha.11- execute (if not already eKect:tted), and shall proel1re the execL1tion by the Tram 

I Maintainer (if not already executed) of such flovation agree1nent and the Tram Mainteflaflc-e-

1 ,l'\greemeflt. 

I 13.2 On the last date of execution of the novation agreement ref.erred to in Glause--13. l I tie-and-the 

I Infraco shall, and the Infraco shall procure that the T1·a1n Maintai11er shall , execute a 

I collateral warranty agreement in favour of tie in the form contained ia Schedule Part 21 

I (T:·e1n Meli11.lel'lt11'1ee Collete,•·t1l WE,1·ro11ty in Jlttvo,.1,- oj· tie) and the I11fraco shall pro,.·ide the 

I same as executed to tie on that date, 

[ 13.3 The 1nf1·aco shall procl1re that the Tram Maint,line1· shall ca:tTy Ollt and co111plete the T1·am 

I Maintenance Services in accordance 'tYith the Tram Mai11tenance Agreement. 

I l 3.4 The Infraco shall can:y out all 1·equired manage1nent activities in order to manage the 

I perfoona11.ce of the n·am M,Linteflance Services a11d, subject to any express limitations in tl1is 

I i\greement, the Infraco shall be 'tvholly liable-for the performance of the T1·am Maintenance 

I Servi oes-.-
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I -13.5 The lnfraco shall 11ot amend the Tram Mai11tenance Agreement (including the Tram 

I MaintenaRce .Ser'lices) ,·,ithout the prior \111·itten app1·0,.,al of tie (sucl1 appro¥al not to be 

I u11reasonably withheld or delayed) pro't'ided that tie's consent shall be deemed to ha¥e been 

I given in relation to any amendment to the T1·am Maintenance f,greement (includiRg the Tram 

I Maintenance .Se1·vices) 1tvl1ich is directly ·requiree as a result of any Pe, 111:itted 'lariation in so 

I fa,· as such amefldmeflt has been raised by the Int·raco as part of· the process of appro1t1ing such 

I Pe1•11Iitted Variation in accordance with this Agreen1ent. 

I 13.6 As reasoflably required by tie, the lflf'1·,1co shall procu1·e the attendance of the Tram 

I Maintainer at any meeting in relation to the Infraco Worl{s. 

I 13.7 .Subject to tl1e pro¥isions of the Tram Maintenance ,<\greement, the Int'raeo shall t1se· 

I reasonable eRdea¥ours to p1·ocure-thatwthe T1·am Maintainer shall supply a11y additio11al spare 

I parts andlor pert'orn1 any additional services \•1hich are 1·equired by tie in respect of· the 

j Edinburgh Tram Net\vorl{ aRd the reqttirement for ·any additional supply and/or ser1t1ices shall 

I be a tie Change in accordance '>Vith Clause 80 (tie Che11ge5·). 

I 13.8 'Nithin 5 Biis4ness Days, o~ becoming a¥1a1·e that the Tram Maintainer's cofltinuing defecti¥e 

I perforn1ance under the Train Mai11tenance Agreement entitles, or is likely to eRtitle, the 

I Infraco to serve a termination 11otice pursttant· to the Tram Maintenance ,<\.greement or 

I e11titles or is likely to entitle tie to serve a termination notice pursuant to this Agreement, the-

I Infraco shall Rotify tie, sttch notification to i11clude: 

I 
I 
I 

I 
I 

I 
I 

I 
I 

I 

l 3.8,,1 a statement that the I11fraco has, 01· is likely to ha1tre, an entitlement to serve-a 

termination notice on the Tram MaiFttainer purstt-ant to the Tram· Maintenance 

Agreement; 

13.8.2 the basis for and an explanation of the circumstances jttstifying such entitlemeflt to 

serve the termination notice; 

13.8.3 the actio11s, if any, that the Inffaco has been able to take to rectif'y the Tram 

Maintainer's defecti.¥e perfo1·1nance; 

13 .8.4 tl1e IRfraco's p1·oposal to deliver the Infraco Worlcs 'llith an altern,1ti\'e Tram 

Mai.ntainer or methodology for procuring an alternati'>'e Tram Maintainer; and 

13.8.5 any obligations In.ff:aco is p1·evented f1·om or restricted i11 performing. 
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Business Days tie shall respond to the Infraco stating that: 

13.9.1 it consents to~s wjth the..Jnfr~o·s assgss1,1ent in 
the=-,!,& 

Tram ~UIY Agr~111ent ancl/Qr Tram Maintena,nce Agreement; & 

M,ajntainer a comprehensive plan which will have as its objective 

sustainable rectification (measured against agreed programme and 

production criteria over a set period) of the Tram S••gplier's or Tra,n , 

Maintainer's poor performance (the ''Tram Maintenanee Recti;fication 

Plan'' )~.i. 

13.10 If tie notifies the lnf1·aco of its intention to agree a TJ.·am Maintenance Rectification Plan ia 

accordance \Vith Clause 13.9 above, the Parties, in sl1ch co11sultatioR ,vith the Train 

MaiRtaiaer as-the Parties may agree, shall aegotiate i11 good faith aad use their 1·easonable 

endea¥ours to agree the Tram Maint:enance Rectification Plan, ..,,hich shall set out: 

13.10. I the actio11s required· to be taken by each of tie, the lnfraco and tl1e Tram Maintainer in -

order to achie•,re the sustainable rectification (1neast1red against an agreed re¥ised 

p1·ogram1ne and production-criteria over-a set period) of the Tra111 Maintainer's poor 

pe1·fo1·ma11ce; 

13.10.2 any specif'ic alte1·aative terms or modificatioas to the terms- of the Tram Maiateaanee-

Agreen1eat; 

13 .10.3 any speeific alternative terms or modificatio11s to the terms of this Agreement; 

st1ch that aeither lnt·1·aco or the Tram Maintainer will be in b1·each of the Tram Maintenance 

Ag,·eement or this Agree1neat if the Tram Maintainer performs at ·that le11el. 

13 .1 l If the Pa,·ties cannot-agree the Tram Maintenance Rectification Plan withiH 60 Business Days 

of tie notifyi11g the Infraco t1neler Clal1se l 3.9, then the Infraco shall be entitled to serve a 

te1·minat.ion notice on the T1·am Maintainer, 

13. l 2 It· tie notif'ies Infraco th.at it consents to the termination of the Tram Maintena11ce Agreement 

the Parties shall meet and agree in. good faith a plan (the "TFam Maietenanee Tenninatiee ­

Plae'') for the procurement of a replacement T1·,lffi Maintainer, inclt1aing agree1nent in 

relation to: 
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I 3. I 3 

13-. I 2. l the timing of te1·mination of the Tram Maintenance Ag1·eement; 

13.12.2 interim arrangements for the pro.,'ision of services provided under tl1e Tram 

Maintenance Agreement whilst a replacement Tram-Maintainer is being procured; 

13 .-l 2.3 changes (if a11y) to be made to the Tram -Maintenance P,grec1nent for the . fC 

procurement and consequential -amendme11ts to this Agreement as a-result; and 

13.12.4 actions of tie and Inft·aco·ret1uired to complete the procurement and the programme 

for implementing the procureme11t. 

12.16 . ..3 

notice; or 

.ia~ibe case of a . .notice s.erved== 

the svstem Accemoc~, th.it tje. "-'tioa reasooablv biivina 
regard to i!s stntutorv i1Dd co,1n111on law ,tutie:, as a WJblic bQ.dv. 

12.17 If tie noti-fies the Infraco that It wi.shes t.o agree a Tram Maintenance Rectification Plan 01· 

that it consents to the termination of the Tram Maintena11ce Agreement, provided that the 

Infraeo is not in breach of any of its obligations regarding payment for the mai11tenance of 

Trams, the lnfraco's obligations (including the application of liquidated damages for delay in 

the maintenanw of Trams or as a result of a delay in the - n1aintena11ce of 

to the maintenance of' Tt·a1ns under this Agreement or · 'n1hich Infraco n1ay be pre>,•ented in· 

pe.iforming as a result of the Tram Maintainer's f"ai lure to perform unde1· the Tram 

Maintenanceici:1111 ~lier Integration 1,1nder this Agree111ent and tbra Ica,111 

J,ntr,rtace Agreement shall be suspended from the date t:he Infraco serves a notice under 

Clause ·l-3-.8 until the T1·an1 Maintenance Rectification Plan is agreed or a replacement . 

Cin the 

and/or 
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Tram Maintainer .is appoint.ed. Negotiation and imple1nentation of a Tram MainteRance 

Rectification Plan or 1'raFR MaiRtenance Termination Plan, shall be a tie Change under 

Clause 80 (tie Cl18nges·). 

13.14 ,0,mendR1e11ts to this agi·eement agreed as part -of a Tram Maintenance Rect:ification Plan or 

Tram M.ainte11ance Te11·11ination Plan ~·,ill be a Mandatory tie Change unde1· tl1is Agreement.= 

.az :i;hall not i\W2lx in re~ct of ~DY su,cb s,1s121::osjon, 

.deter1·11inijtjon. i~YEL.il notjfjcatjon in a™'1anc;,P wjth 
UJ.§,'.l and Clfl.Y§e 

p._urgorts to terminate the Tram SYl2PIY Aru:e.P111ent and/or Tra,111 

Maintenance Agreement u11til such time as 

13. l 5. l tie has notified--ln:fraeo of its approval to such ter111ination pl1rsl1ant to Clause 13.9· 

abo•1e; or 

13.15.2 the Parties have not been able to ag1·ee the Tfam Maintenance Rectification Plan 

pursuant to Gia use 13. IO above. 

13.16 If required by tie, on ter1ninatien or expiry of this Agreement, the Infraeoshall novate, assig11 

01· otherwise transfer the Yirhole or any pai~t of the Tram Maintenance P,greement as directed 

by tie, to: 

13 . l 6. l tie, the Ope1·ator, the Scottish Ministers, TEL, CJ:;C, Transport Scotland or their 

successors witl1 110 'lt'orse financial standing than that of tie; OF 
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13 . I c;.2 to any othe1· person \Vhose obligations under t.he Tram Maintenance Agree1nent a1·e 

uncon.ditionally and irre¥ocably guaranteed by a person falling within Clause 13.16.1. 

In the case of such a nova.tion or assignation, the lnfraco shall be e11titled, and tie sl1all assist 

the Infraco, to-obtain a-collateral \Va1·1·a11ty f1·om tl1e SDS Provider. 

wrona 11v tecr•iiDilt:ecJ..by ti~ 

1 2"'~101, tir. notifi~ tbuotrac;g_ru.·o.&..li~~ JU.J!Jo.:lii......l.u.i..u-Ji&.1JiUI. 

!Yctbec nJ.ilia.i1iPD!i in ces™t pf t,he Notified Uceacb aod the Infr~co sbr.111 sc;.ek 

12.21Jbi:; cta1.1.se sball tilk~cedeaw: over anv other 12royi5jo.n of this Agrr.e1oent , 

14. TIE'S OBLIGATIONS 

tie shall carry out and complete or procure the carrying out and completion of the works 

set out in Schedule Part 26 (tie Obligations) (by no later than the date Infraco requires 

such works to be completed to a.llow it to comply with the Programme and achieve the 

Sectional Completion Dates by the Planned Sectional Completion Dates). Sho1,1ld tie fail to 

carry out these obligaEions in ooeor<lance with the Program1ne, sucl1 failure shall be deemed 

to be a Notified Departure. 

PART 4 • INTERFACES 

15. LOCAL CODES OF CONSTRUCTION PRACTICE 

15 .1 In the event that tie requires to establish a Local Code of Construction Practice, the 

Infra co shall: 

15.1.1 provide tie with all reasonable assistance required by tie in 

establishing such Local Code of Construction Practice; 
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15.1.2 provide tie with all reasonable assistance required by tie in the 

identification and settlement of any issues that such party requires tie 

to take account of in such Local Code of Construction Practice and 

15.1.3 provide tie with method statements for the execution of the 

Infraco Works that are relevant to the establishment of such Local Code 

of Construction Practice. 

15.2 If compliance with Clause 15.1.1 or 15.1.2 or implementation of th.e Infraco Works in 

accordance with any Local Code of Construction Prac.tice, causes any delay in the 

completion of the Infraco Works, or disruption to the Infraco's construction methodology or 

the Infraco to incur additional cost, such compliance or implementation shall be a 

I Compensation Event to which Clause 65 applies to the extent s••ch delay or disr11pti,on. 

I aoolies to the Off Street works. 

15.3 If, in implementing the Infraco Works under any such Loe.al Code of Construction Practice, 

the Infraco's performance against the Programme, its productivity, or its construction 

I methodology has improved then this shall be Ci) a tie Change under Clause 80 (tie 

I Changes) t,o th,: ,:xt,;nt it aonli~:; t,o th~ Off Ciil a 1.-_ .1;.LJ..W.u. 

I AU11111ption Y;,iciatioo to th~xtent it aw,li,;s to the on 5t·reet_'l.llorks. 

16. INTERFACE WITH NETWORK RAIL 

16. lA The Infraco acknowledges that tie will enter into the Asset Protection Agreemen.t with 

I Network Rail in relation to the Edinburgh Tram Net\vorkinitial Phase _l_a,. 

16.lB The Infraco undertakes to comply with its obligations in relation to Clauses 16.1 to 16. 73 

(inclusive). 

16.1 For the purposes of this Clause 16, the following expressions shall, unless the context 

otherwise requires, have the following meanings: 

"APA Commencement Date'' means the last date of execution of the Asset Protection 

Agreement; 

"APA Consent" means all approvals, permissions, consents, l.icences, certificates, 

registrations and authorisations (whether statutory or otherwise) which are requ.ired from 

time to time for the purposes of carrying out the APA Works, including such required in 

order to comply with any law and, for the avoidance of doubt, any consent required in 

respect of any Regulated Change shall be a tie Consent whilst any consent required from 

any third party to enter and remain upon that third party's land shall be dealt with under 

Clause 18 (l.and Consents, Permanent Land and Temporary Sites); 
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"APA Deliverable" mean.s any Deliverable relating to the design and construction of the 

APA Works; 

"APA Works Programme" means the programme for the carrying out and completion of 
' 

the APA Works; 

"APA Works'' means that part of the Infraco Works which are included in "the Works" as 

defined in the Asset Protection Agreement; 

"Bridge Agreement(s)" means the respective agreements to be entered into between 

Network Rail and C.EC and/or tie relating to the maintenance and responsibility for the 

bridges carrying the Edinburgh Tram Net\vorl(phase \a over the Network at Carrick Knowe 

and Edinburgh Park; 

''Contractor's Assura,nce Case" has the meaning gi.ven to that term in stand.ard 

RT/LS/P/016; 

''Direct Costs'' means direct costs reasonably Incurred by Network Rall in relation to the 

EdiHburgh-TFam ~ItltworkPhaS_J! li! wh,ich, for the avoidance of doubt, excludes any loss of 

production, loss of profit, loss of revenue, loss of contracts or any indirect or consequential 

loss; 

"Group Standards" means: 

(a) technical standards to w.hich railway assets or equipment used on or as part of the 

Network must conform; and 

(b) operating procedures with which the operators of railway assets must comply, 

.in each case as i.ssued by the Rail Safety and Standards Board Limited and authorised 

pursuant to the Railway Group Standard Code; 

"Interfacing Project" means the Airdrie-Bathgate Railway and Linked Improvements 

Project, the Edinbu,rgh to Glasgow Electrification Project and any Edinburgh to Glasgow 

Route Enhancements or maintenance and renewals activities on the Network adjacent to 

the areas of the APA Works notified by Network Rail to tie o,n or before the date of the 

Asset Protection Agreement; 

''Network" means the railway network of which Network Rail is the facility owner (as 

defined in section 17(6) .of the Act); 

"Network Licence" means the licence to operate the Network granted to Network Rail 

pursuant to section 8 of the Act; 
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"Network Operation Issue" shall have the meaning ascribed to it in the Asset Protection 

Agreement; 

"Network Rail Standard" means a standards document ( or the equivalent of such 

document) i.ssued by Network Rail for its own use as amended by Networ·k Rail from time 

to time in relation to the Network as a whole which applies to the performance of the APA 

Works; 

"Possession" means planned safety arrangements which control or prevent the normal 

movement of rail traffic on the Network between defined locations and for a pre-defined 

period (including any Speed restrictions); 

"Railway" means the Network and Network Rail's operation of it; 

"Regulated Change" shall have the meaning ascribed to it in the Asset Protection 

Agreement; 

"Sector" means any one of the sectors A to N forming par·t of the APA Works and identified 

in Schedule 1 (Functional Specification) of the Asset Protection Agreement; 

"Stage Gate Four" means the approval stage reached following Network Rail's Guide to 

Railway Investment Pr·oje.cts when approval in principal is required, as may be amended 

from time to time; 

"Standards" means Group Standards, Network Rall Standards and any equivalent 

standards or any standards replacing or superseding any of them; 

"Taking Into Use" means the act of taking into use of the APA Works or part thereof, and 

the taking out of use of other assets by Network Rail on the basis that Network Rail is 

satisfied that the assets in question have been inspected, tested and commissioned, as 

applicable, in accordance with the requirements set out in the Asset Protection Agreement 

and "Take Into Use" and "Taken Into Use" shall be construed accordingly; 

"Works Commencement Date" means the latest of: 

(a) the APA Commencement Date; 

(b) the date upon which all APA Consents (subject to any waivers agreed between the 

tie and Network Rail) have been obtained; 

( c) the date of completion of any preliminary works required to be carried out 

pursuant to Clause 3 of the Asset Protection Agreeme11t; 
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(d) the date on which all the requirements of Clauses 7.4 (other than Clauses 7.4.3 

and 7.4.6 t.o 7.4.9) and 9.2.1 of the Asset Protection Agreeme.n.t have been 

satisfied; and 

(e) the date of receipt of evidence confirming that CEC has taken out or has procured 

that tie has taken out the insurances req.uired pursuant to the Asset Protection 

Agreement 

and, for the purposes of pa,ragraph (b) above, the requirement to obtain APA Consents in 

respect of the Regulated Change process is waived to the extent which will enable works 

commencement in respect of those Sectors which do not form part of the subject matter 

of the Regulated Change. Such APA Consents must be obtained prior to works 

commencement in respect of those Sectors which are the subject matter of the Regulated 

Change; 

16.2 The Infraco acknowledges that, in relation to the APA Works, any consent, approval o.r 

agreement which is sought by or from tie or Network Rail shall be construed as requiring 

that such consent, approval or agreement shall not be unreasonably delayed or withheld. 

The Infraco further acknowledges that Network Rail retains all discretion in relation to 

safety issues, and that nothing In the Asset Protection Agreement shall require Network 

Rail to give or procure the gl.ving of any consent or approvals which are contrary to safety 

or the efficient operation of the railway or which would put Network Rall in brea.ch of the 

Jaw, the Network Licence or any Standard (subject to Clause 16.20). Where the In.fra.co has 

a.cted in compliance with the terms of the Infraco Contract, any such exercise of discretion 

by Network Rail wh.ich causes delay to the APA Works shall be a Compensation Event. 

16.3 For the avoidance of doubt, where an APA Consent requires that a new agreement (arising 

after the Effective Date) is ent.ered into with a third party, a tie Change will be required 

where the obligations under such agreem,ent are to be treated as Third Party Obligations; 

16.4 The Infraco shall provide tie with all reasonable assistance (which, fo.r the avoidance of 

doubt, shall not include the provision of any undertakings, guarantees, oollateral 

warranties (save as otherwis.e required under this Agreement) or indemnities) and such 

documentation as may be reasonably required by tie in relation to any Regulated Change 

16.5 Prior to the commencement of the APA Works, the Infraco shall take all measures and 

carry out such protective works as may be .necessary to protect the safety and continuity 

of the Railway or to protect any property belonging to Network Rall against i.nstabillty or 

physical damage from anticipated ground movement due to the construction of the APA 

Works, or to prevent, address, alleviate or comply with any Network Operation Issue. 

16.6 The In.fraco shall produce construction methodology for and undertake measures during 

the ex.ecution of the Infraco Works which will minimise ground movement so far as is 
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reasonably practicable and avoid ground movement whi .ch may be anticipated to cause 

physical damage (other than damage of a superficial nature) to property of Network Rail. 

If the Infraco anticipates that any Infraco Works, including ground consolidation works or 

soil movement is likely to cause such damage, it sl1all notify tie accordingly, The Infraco 

shall consult with tie in respect of the measut'es necessar·y to be taken and shall 

implement such required measures, such implementation to be at t!1e cost of the Infraco. 

16. 7 The Infraco acknowledges that Network Rail may, following any safety incident in respect 

of the railway, take immediate action to rectify the safety issue. The Infraco shall not 

impede or inter·rupt Network Rail from undertaking such actions where such actions are in 

accordance with tt1e Asset Protection Agreement. The In.fi-aco shall immediately notify tie 

of any Network Rail proposal, action, or attempt to interrupt the APA Works or take any 

such action. 

16.8 Subject to Clauses .16.72, 16.73, 77.2, 77,3, 77.7 and 77.8, the Infraco shall reimburse tie 

in respect of any losses reasonably incurred as a result of the Infraco failing to adhere to 

the requirements of Clauses 16.4 to 16.6. 

16.9 The Infraco acknowledges that Netwo1·k Rail has undertaken to tie to provide reasonable 

access to land in which Networ-k Rail has an interest p1·ior to the APA Works 

Commencement Date solely for the purposes of: 

16.9.1 carrying out site surveys relating to the works and any protective 

works required under Clause 16.4 to 16.6 above; 

16.9.2 carrying out a conditions and defects survey in respect of those 

par·ts of Network Rail property which are specified by tie; and 

16.9.3 storage of materials on those areas notified by tie to the Infraco. 

16 .10 The Infra co shall notify tie of any plant equipment or materials which are inte11ded to be 

stored on Network Rail's land fo1· the purposes of tie obtaining Network Rail's written 

approval to such sto1-age. Any such storage shall be at the sole risk of the Infraco and the 

Infraco shall take such security measures as tie considers reasonably necessary to prevent 

such materials being used to vandalise the Railway. 

16.11 Network Rail shall (save as referre.d to in this clause 16.11) at all times have unlimited 

access to the land in which it has an interest for the purposes of monitoring the APA Works 

or addressing Network Operation Issues. The Infraco and tie acknowledge that Network 

Rail's rights of access in terms of the Asset Protection A.g1·eement are subject to Network 

Rail using reasonable endeavour·s not to inter·fere, hinder or obstruct the carrying out of 

the APA Works by the Infraco, ahd to complying with any relevant safety requiremer1ts, 

rules or regulations. The Infraco shall immediately noti.fy tie whe.re it considers that 

Network Rail is failing to adhere to any of these obligations and, upon such notification, tie 
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