
shall act under the Asset Pi·otection Agreement in seeking to procu1·e that Network Rail will 

ad here to the ob I ig ati ons. 

16.12 The Infraco shall promptly notify tie of any information in relation to the APA Works which 

is reasonably required to be obt.ain.ed from Network Rail in order to carry out the APA 

Works. The Infracd shall be responsible for any delay arising as a result of its fail.ure to 

identify and notify tie of the need for such information. 

16.13 The Infraco and tie acknowledge that Network Rail shall carry out or procure the carrying 

out of its obligations under the Asset Protection Agreement: 

16.13.1 in accordance with Legal Requirements (as defi11ed in the Asset 

Protection Agreement) and SlJCh other statutory requirements and 

mandatory standards as may be applicable to the rail industry from time 

to time (including the Safety Case (as defi.ned in the Asset Protection 

Agreement)); 

16.13.2 in accordance with the te1·ms of any APA Consents; 

16.13.3 in a timely, economic and efficient manner, having regard at any 

pa.rticular time to Network Rail's obligations, purposes and duties as 

operator, renewer, maintainer and developer of the Network; 

16 .13 .4 with that degree of skill, dilige11ce. and prudence which should be 

exercised by a skilled and experienced network operator and owner; 

and 

16 .13. 5 in accordance with and subject to the terms ·Of the Asset Protection 

Agreement. 

The Infraco and tie further acknowledge that the standards set out in Clauses 16.13.1 to 

16.13.4 are in descending order of priority so that in the event of any conflict between two 

or more of such standards Network Rail's obligation will be to act in accordance with the 

standard listed higl1er above. 

16 .14 The Infra co shall immediately notify tie in the event that Network Rail acts in a way which 

is not in accordance with Network Rail's obligations as described ir, Clause 16.13, or is 

otl1erwise acting in .a manner which is of concern to the Infra co and, upon such notification, 

tie shall act under the Asset Protection Agreement in seeking to pr·ocure that Network Rail 

will adhere to its obligations; tie sl1all immediately notify and provide details to the Infraco 

in the event of Networ·k Rail notifying tie of it becoming aware of any matter which will 

prevent or impede the carrying out of the APA Works. 
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16 .15 The Infra co shall respond as soon as reasonably practicable to any request by tie for 

documentation or assistance to assist Network Rail in obtaining any consent necessary for 

the APA Works. 

16.16 The Infraco shall prepare a11y APA Deliverable submission in line with its APA Works 

Programme and shall notify tie not less that, 25 Business Days prior to any such 

submission. 

16 .1 7 Upon submittal of any APA Deliverable in r·elation to the APA Works, the Infr·aco shall 

provide a list of the Standards, legal requirements and other guidance and codes of 

practice which it has complied with i11 preparing such APA Deliverable, and shall ensure 

that any further information, data and docume11ts that are reasonably required by tie are 

provided as soon as reasonably practicable. The Infraco shall comply with any procedures 

and requirements notified by .tie to the Infraco from time to time in relation to the 

submittal of APA Deliverables, whether or not consistent with Clause 10 (Development, 

Review, and Finalisation of the Deliverables). 

16.18 Where an APA Deliverable is returned by tie and receives full approval, the fnfraco shall be 

entitled to proceed with APA Works as specified in the APA Delive1-able. Wh.ere any APA 

Deliverable is approved with comments, the relevant APA Works may proceed after the 

Woi·ks Commencement Date subject to the inclusior, of the comrrients, and the Infraco 

shall record the means of achieving compliance with such comments in writing and 

promptly submit this to tie. In the event that approval is not received in respect of tl1e 

APA Deliverable, the Inf1·aco shall not act upon the APA Deliverable, but shall amend the 

APA Deliverable in accordance with comments received and shall resubmit the same. 

16 .19 Tl1e Infraco shalt not commence detailed design of any part of the APA Works until tie has 

confirmed to the Infraco that Network Rail has approved all relevant APA Deliverables. 

16.20 The Infraco shall, and shall procure that each of its subcontr·actors shall, meet the 

requirements of Network Rail's Link Up Accreditation for all relevant classes of APA Works 

to be carried out by the Infraco or the particular subcontractor. The Infraco shall, when 

required by the Infraco, demonstrate that both it and its subcontractors hold the relevant 

certificate fro.m Network Rail confirming tl1at it and its subcontractor has a Contractor's 

Assurance Case. 

16.21 The Infraco shall design, procure arid carry out each element of the APA Works in 

accordance with all Standards as at the d.ate that such element of the APA Works passes 

Stage Gate Four and any change of Standar·ds for safety reasons thereafter or such 

derogations from the Standards as Network Rail and/or the relevant Approval Bodies may 

approve or consent to in writing. The Infra co shall design, procure and carry out the APA 

Works in accordance with the requirements which Network Rail are entitled to stipulate to 

tie under the Asset Protection Agreernent. 
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16.22 The Infraco shall ensure that design of the APA Works is such as to enable construction of 

the APA Works in a manner which minimises disruption to the Railway and enables future 

construction or maintenance to be carried out on the rail Network and which, as far as is 

reasonably possible, minimises costs and disruption to the rail Network during construction 

or maintenance. 

16. 23 The Infra co shall meet with Network Rail and/or tie as may reasonably be required on 

reasonable notice during the Term in respect of matters to which clauses 7. 2 .5, 7 .4.3 and 

8.13 of the Asset Protection Agreement refer but only in the event and to tl1e extent that 

the Infraco otherwise has ongoing obligations under the Infraco Contract In respect of such 

matters or as may be agreed between the. Parties acting reasonably. 

16.24 Prior to commencing the construction of the APA Works, the lnfraco and eact1 

subcontractor shall produce a quality plan, environmental plan, and a safety plan specific 

to the APA Works in order to satisfy the requir·ements of achieving a Networ·k. Rail 

Contractor Assurance Case. 

16 .2 5 The Infraco shall prepare, in accordance with any reasonable requirements which tie may 

have, any documentation required by Network Rail to enable Network Rail to obtain 

Consents necessary for the APA Works. Any modification of the design and construction 

process necessary to secure such consents can be obtained shall be a tie Change save to 

the extent that the need for such modification arises due to a failure by the Infraco to 

anticipate the requirements in question in breach of Clause 7 .1. 

16.26 Where Network Rail obtai11 a co11sent necessary for the APA Works, tie shall supply tt1e 

Infraco with copies of the approved drawings together with supporting design and check 

certificates <lnd contract documents for the Infr·aco's use during the carrying OLtt of the APA 

Wo1·ks. 

16.27 Where tie are obliged to obtain a consent necessary for the APA Works, tl1e Infraco shall 

provide all reasonable assistanc.e (which for the avoidance of doubt, shall not include the 

provision of any undertakings, guarantees, collateral warranties (save as otherwise 

r·equired under this Agreement) 01· indemnities) to tie in obtaining consents for which tie 

are responsible (and in maintaining those consents during the Term but in that case only in 

so far as referable to the proper requirements of the Independent Competent Person or 

otherwise arising from a B1·idge Agreement (following notification of execution by tie under 

Clause 16. 55.4) to the extent that the Infraco is not relieved from sucl1 obligations under 

Clause 16.45, i11 circumstances where the need for and nature of such assistance ought 

reasonably to be anticipated in the exercise of the level of skill, care and diligence referred 

to in Clause 7 .1. 

16 .28 Following completion of any Sector in relation to the APA Works, the fnfraco shall remove 

from and leave such completed Sector clear of plant equipment and materials not 
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1-easonably required in respect of the ongoing obligations of tl1e Infi-aco in resp.ect of the 

APA Works and site thereof. 

16.29 The Infraco shall ensure that, during the Term, 11eitl1er it nor any of its subcontractors shall 

interfere with the availability of suitable access .and egress 1·i.ghts into and from Haymarket 

Depot for all necessary pu1·poses at all times to the reasonable satisfaction of Network Rail. 

16. 30 The Infraco shall not and s.hall not allow or permit or submit anything to be done by it or 

any of its subcontractors, which would adver·sely affect the continuous operation of train 

refuelling equipn1ent and fuel tanks at Haymar·ket Depot. The Infraco shall ensure that, 

during the Term, neither it nor any of its subcontractors shall interfere With the safe and 

suitable access to such equipment and fuels tanks for all necessary purposes at all times to 

the reasonable satisfaction of Network Rail. 

16.31 The Infraco shalt ensure that all elements of the APA Works which relate to new or existing 

over-bridges, under-bridges and foot-bridges will comply with the Standards (subject to 

Clause 16.20) and the requirements of HMRI. 

16.32 The Infraco s~lall, p1-ior to the commencement of the APA Works, carry out a condition and 

defects survey in respect of the land coloured pink in tl1e pla11s set out i11 Scl1edule Part 8 

of the Asset Protection Agreement. 

16.33 The Infraco shall submit an APA Works Programme for approval in pr·inciple by tie arid 

Network Rail prior to the APA Works Commencement Date and shall do so sufficiently in 

advance of such date so as to allow tie and Network Rail a reasonable period in which to 

provide their approval. SL1ch APA Works Programme shall include: 

16.33.1 all submission dates for approval of APA Deliverables; 

16. 33. 2 submission data work package plans; 

16. 33. 3 the proposed detailed possession plan; 

16.33.4 details of all survey works; 

16. 33. 5 works inspection and testing plans; 

16. 33. 6 take-over and commissioning plans; 

16.33. 7 details of interaction with any Interfacing Projects and how these 

will affect the programme; and 

16. 33 .8 verification of tl1e critical path activities. 
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tie acknowledges tl1at Network Rail is obliged in terms of tl1e Asset Protection Agreement 

to both act reasonably and to co-operate in the pla11ning and development of an APA 

Works Programme. 

16 .34 If this APA Works Programme is not sufficiently developed prior to the APA Works 

Commencement Date for approval, the Infraco shall, as soon as reasonably practicable, 

submit a full APA Works Programme in compliance with Clause 16.32 above, and shall 

liaise with tie in respect of revising such APA Worl<s Programme until it is approved. The 

Infraco shall use reasonable endeavours to ensure that it has minimis.ed the disruptive 

possession requirements in consultation with tie and Network Rall. The Infraco shall 

undertake the arrangements r·easonably requir·ed by tie in respect of the interface of the 

APA Works with the tnterfacing Projects through tl1e agreed point(s) of contact notified by 

tie. The Infraco shall comply with tl1e reasonable requi,·ernents of tie in respect of the 

procurement of necessary resources to facilitate the use of possessions on the dates 

identified in the APA Works Programme (as updated from time to time in accordance with 

this Clause 16 (Interface with Network Rail)). 

16.35 The Infraco shall, where required by tie, produce a revised programme and possession 

dates where it becomes clear, in consultation with tie, that in the reasonable opinion of tie 

the pr·ogress of the APA Works is not sufficie11t to meet the previously agreed p1·ogramme 

and possessions timetable. 

16.36 The Infraco shall act with all due expedition in relation to consultation and development of 

plans whicl1 will affect the time table for Possessions. In the event that the Infraco is 

responsible for any delay which renders any Possession obsolete or insufficient fo,· the 

purposes of the APA Works, the Infraco shall reimburse tie for all costs associated with the 

Possession(s) which are cancelled or not used as a result and the Infraco shall not be 

entitled to an extension of time, additional payment or relief in such circumstances. 

16.37 The Infraco shall not commence any part of the APA Works prior to the APA Works 

Commencement Date. 

16.38 Prior to undertaking each particular part of the APA Works, the Infraco shall: 

16.38.1 obtain tie's prior writte11 approval (not to be unr·easonably 

withheld) to the APA Works Programme and method statement for the 

carrying out a.nd completion of that particular part of the APA Works and 

any associated movement of materials, plant and equipment on or near 

the railway; 

16.38.2 in relation to any APA Works to be undertaken in an area which is 

LONDON\ TliV\2136866 7.13 
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from tie in respect of this part of the APA Works prior to commencing 
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Change shall occur if such a 11otice to proceed is not issued in 

accordance with the agreed APA Works Programme. 

16.39 During the constructior1 of the APA Works the Infraco shall; 

16.39, l take all steps requir.ed to enslJre tl1at the APA Works are carried out in a way 

that minimises disruption to the railway and any third party using it or having 

an interest in the land affected by tl1e APA Works; 

16.39.2 establish and maintain a robust procedure to ensure the safe access for all 

authorised personnel to the railway in connection with the Works; 

16.39.3 11ot interfere, and ensure that no subcontractor interferes, witt, existing points 

of emergency access to the network without tie having obtained the prior 

agreement of Network Rail in writi11g; 

l.6.39.4 submit in writing for the approval of tie (such approval not to be unreasonably 

withhel.d) any proposals for the provision of personnel to supervise 

Possessions or the APA Works; 

16.39.5 carry out the APA Works efficiently at such times and in such a way as to 

minimise, in so far as is reasonably practicable, any interference with traffic 

operating on the rail network; 

16.39.6 carry out the APA Works to the satisfaction of tie and Network Rail in respect 

of the protection, safety and efficie11t operation of the railway and the safety 

of persons and property on or near the railway; 

16. 3 9. 7 procu,·e that alt materials and goods used in the APA Works shall be new, o.f 

good quality, suitable for their purpose, in compliance witt1 all applicable 

Standards (subject to Clause 16.20) and not generally known in the railway 

industry to be deleterious at the time of incorporatio11; 

16.39.8 maintain the APA Works until Completion of "the Works" as defined in the 

Asset Protection Agreement. 

16. 3 9. 9 cause tl1e APA Works to be completed with all reasonable dispatch and in any 

event by 30 June 2011, as such date may be extended with consent of tie; 

16. 39 .10 arrange for the relocation to a suitable environment of any flora and fauna 

which is subject to conservation and which may be affected by the .APA Wo1·ks; 

16.39.11 temporarily erect fencing to protect the network from trespass and vandalism 

to tl,e reasonable satisfaction of tie and Network Rail; 
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16.39.12 provide for such barriers, supervision, and lighting of the APA Works as may 

be reasonably specified by tie as bei11g necessary during the carrying out of 

the APA Works; 

16. 39 .13 comply with the requirements of Network Rail with r·egard to Network Rail's 

signalling arrangements and the pr·evention of any adverse effects which may 

be caused by the lighting of the APA Works; 

16.39.14 provide tie with reasonable notice in writing of any inspections or testing of 

the APA Works by the .Infraco or its subcontractors and allow tie the 

opportunity to procure Network Rail attendance at such inspection, 

demonstration or testing; 

16. 3 9 .15 notify tie in writing once it considers (a) a Sector has been completed is 

capable of being certified as completed and (b) the APA Works have been 

completed and are capable of being certified as being completed; 

16.39.16 provide tie with such information at such times and ln such form as tie may 

r·easonably require about the APA Works to enable Networl< Rail to populate its 

asset register. 

16. 40 The Infraco shall consult with tie and Network Rail and prepare a Construction Phase Plan 

(as defined in the CDM Regulations) for the APA Wor·ks alone, and subn1it it to tie. T!1e 

Infraco shall amend such plan to take account of any reasonable comments made by tie or 

passed on from Network Rail. 

16.41 The Infraco shall prepare a relevant data manual fo.r the APA Works alone to forrn part of 

the health and safety file for CDM purposes. The manual shall be finalised and passed to 

tie for onward delivery to Network Rail with such number of copies as Network Rail may 

reasonably require prior to completion of the APA Works. 

16.42 The Infraco shall use reasonable endeavours to identify any relationship between the APA 

Wor·ks and Interfacing P,-ojects which have been 11otified to it by tie or Network Rail. The 

Infra co shall mitigate and control the APA Works elements of such interface as far as is 

reasonably practicable. 

16.43 The Infraco shall at its own cost make good any property of Network Rail which has been 

damaged or interfered with in dui·ing the course of the APA Works, and shall carry out any 

remedial work as 1nay be required to ensure tl1at the APA Works comply with the Asset 

Pro.tection Agreement. The Inf,·aco shall carry out any demonstr:atio11s or tests for any part 

of the APA Works whicl1 ar.e reasonably required by tie as a result of such da111age, 

interference or· r·emedial work under this Clause 16.42 at its own cost. 
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16.44 The Infraco acknowledges that Network Rail may requi.re tie to suspend the carrying out of 

the APA Works when Network Rail has notified tie that such suspension .is necessary in 

order to prevent, address, alleviate or comply with a Network Operation Issue {and that 

tie may in such an event instruct Infraco to suspend the APA Works to the exte.nt 

necessary to comply with Network Rail's requirement; provided that Network Rail has 

complied with the restrictions upon it in this regard set out in clauses 10.2 and 10.3 of the 

Asset Protection Agreement. Any such suspension shall be a Compensation Event to the 

extent that such suspe.nsion has not been caused by any act or omission of the Infraco. 

16.45 The Infraco shall from notification of execution of each Bridge Agreement by tie under 

Clause 16.55.4 until the expiry of the Term comply with the terms of each of the Bridge 

Agreements, save where the terms of such Bridge Agreement are inconsistent with the 

draft Bridge Ag.reement In the Schedule Part 27 Section B (Asset Protection Agreement and 

Bridge Agreement), and provided that: 

16.45.1 reference in the Bridge Agreement to "in accordance with the Asset Protection 

Agreement" shall be construed for the purposes of this Clause 16.45 as being in 

accordance with Clause 16.1 of this Agreement; 

16.45.2 the Infraco shall not be responsible for any costs of Network Rail 

arising under the Bridge Agreement; 

16.45.3 Clause 16.20 shall apply to the Standards relevant to the Bridge 

Agreement; 

16.45.4 If Network Rail exercise a right to fix apparatus under the Bridge 

Agreement, any impact on the Infraco shall be treated as a tie Change; 

16.45.5 the Infraco shall incur no liability under the Bridge Agreement in 

respect of future railway alterations; and 

l 6.45.6 for the avoidance of doubt, the liability of the Infraco In respect of 

the compliance with the Bridge Agreements remains subject to Clauses 

77.2, 77.3, 77.7, 77.8, 16.72 and 16.73; 

16.46 Prior to Network Rail taking any action or ordering any suspension envisaged to which 

Clause 16.44 would apply, tie shall involve the Infraco in consultation with itself and 

Network Rail in order to identify the best course of action in relation to the Network 

Operation Issue. tie shall provide the Infraco with all information which it receives from 

Network Rail in relation to the Network Operation Issue, including updates in relation to 

the estimates of any duration of suspension, and shall notify the Infraco as soon as 

practicable once the APA Works can be resumed. 
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16 .4 7 Where tie requi1·es the Infra co to take any action as the result of an instruction from 

Network Rail in respect of a Network Operation Issue, the I11fraco and tie ack11owledge 

that Network Rail is entitled to issue instructions directly to the Infra co where tie is not 

available.. The Infraco and tie acknowledge tl1at, for tl1ese purposes, such direct 

instructions from Network Rail shall be treated as an instruction fr·om tie's Representative 

under Clause 25 (tie's Rep,·esentative). 

16 .48 The Infraco and tie shall exchange information and otherwise cooperate with each other in 

accordance with the reasonable requirements of Network Rail, so far as is necessary to 

enable Networ.k Rail to review and revise its safety regime relating to maintenance, repair, 

improvement, alteration and operation of the Railway du,-in.g the co.nstr·uction of t.he APA 

Works and for a period of 12 months following completion of the APA Works. 

16.49 The Infraco acknowledges that Network Rail may inspect the APA Works (including 

ultraso11ic examination of the opei-ational track) at any time prio1· to tl1e date of Taking Into 

Use a11d tie shall inform the Infraco of any areas requiring sucl1 attention and the level of 

priority for such work. The Infraco shall carry out such work withi11 tl1e time-scale 

specified within the Standards (subject to Clause 16.20). If the Infraco unreasonably fails 

to do so, it acknowledges that N.etwork Rail is entitled to undertake such corrective or 

remedial work itself and recover the costs thereof from tie (subject to tie being entitled to 

recover such costs where the measures and/or timescales are determined to l1ave bee11 

disproportionate or unnecessary under the Dispute Resolution Procedure as defined in the 

Asset Protection Agreeme11t), and tie shall be entitled to recover such costs from the 

Infraco, subject to Clauses 77.2, 77.3, 77.7, 77.8, 16.72 and 16.73. 

16. 50 The Infra co shall comply with the reasonable requirements of Network Rall in respect of 

Ta king Into Use of the APA Works to the extent tl1at such a1·e to be Taken Into Use, and to 

provide Network Rall with reasonable assistance in respect of these procedures and the 

procedures for certifying completion of a Sector of the APA Works and those applicable to 

completion of the APA Worl<s as a whole. 

16. 51 Following co1npletion of the APA Works, the Infraco will: 

16. 51.1 within two years (but not less tha11 18 months) of tl1e completion of the 

APA Works, repeat the condition and defects survey required under Clause 

16.32 in adherence with the access requirement and procedures agreed 

with Network Rail in relation to the APA Works; 

16. 51. 2 make good a11y darn age caused to Network Rail property by tl1e carrying 

out and completion of the APA Works and, subject to intended alterations 

arising as a consequence of the APA Works, reinstate all Network Rail 

pr·oper·ty so damaged to a condition substantially th.e same as existed at 
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the APA Works Commencement Date as evidenced by the condition and 

defects survey; an.d 

16.51.3 carry out and complete rectification and remedial works wl1ich may be 

necessary as a consequence of the Infraco or any subcontractor failing to 

carry out and complete the APA Works in accordance with the Asset 

Protection Agreement. In the event that the Infraco does not carry out 

such works within three months of completion of the APA works, it 

acknowledges that Network Rail may carry out such works and recover the 

costs thereof from tie, and tie shall be entitled to recover such costs from 

the Infraco. 

16. 5 2 The Infraco shall not use or operate or permit any third party t.o use or operate any 

operational Railway track (otl1er than for testi11g as ag1·eed with Network Rail and tie). The 

Infr·aco shall not, and shall procure that no other party shall, use or operate any of the APA 

Works or areas in wl1ich tl1e Ir1fraco has been working for commercial purposes. 

16. 53 The Infra co acknowledges that if, i11 cor1sequence of the construction of the APA Works or 

existence of the APA Works, Network Rail incurs additional costs and expense in connection 

with the rep<)ir, mai11tenance, improvement, operation or· alteration of the Railway which 

would not have been incurred but for the construction of the APA Works or existence of the 

APA Works, and in so far as such additional cost or expense arises as a result of Infraco's 

breach of the Infraco Co.ntract, such additional cost or expense shall be paid by tie to 

Network Rail, and tie shall be entitled to recover such additional expense from the Infraco, 

p1·ovided that such additional expense is incurred prior to 1 April 2014 and subject to 

Clauses 77.2, 77.3, 77.7, 77.8, 16 .. 72 and 16.73. 

16. 54 The Infra co acknowledges that in the event of acts of trespass or vandalism occurrir1g 011 

or from the Site ( or· on or from a bridge or its approaches under a Bridge 

Agreements(following notification of execution by tie under Clause 16.55.4)) wl1ich 

endangers the safety of t!1e 1·ailway or· the safety of Network Rail property or persons on or 

near the Railway, Network Rail may {subject to the terms of Clause 12.8 of t!1e Asset 

Protection Agreement 01· Clause 2.11 of the Br·idge Agreement, as the case may be) take 

immediate action at the cost of tie to safeguard the Railway or such person or property. 

Wt1ere sucl1 actio11s are properly taken prior to tl1e Completion of the Works (as defined in 

the A.sset Protection Agreement) or, at any time in the case of a Bridge Agreement issL1e, 

and are necessary as a result of the Infraco's failu1·e to implement security obligations in 

accordance with the I11fraco Contract, the Infraco shall reimburse tie for any such costs, 

subject to Clauses 77.2, 77.3, 77.7, 77.8, 16.72, and 16.73. 

16.55 From the date set for completion of the relevant Sector of the APA Works until (a) in the 

case of those parts of the APA Works that are to be Taken Into Use, the date that the 

relevant Sector or part thereof is Taken I.nto Use; (b) in the case of those parts of the APA 
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Works which shall be the subject of any Bridge Agreernent, the date of execution of the 

relevant Bridge Agreement; and ( c) in the case of those parts of the APA Works whict, are 

not to be Taken Into Use or are not to be the subject of any Bridge Agreement, the date of 

completion of the APA Works as a whole (.such parts of the APA Works bei'ng in eac.h case 

hereinafter referred to as the "Completed Areas"): 

16.55.1 To the extent that the APA Works were undertaken by the Infraco, 

the Infraco shall be responsible for maintaining such Completed Areas in 

good and substantial order and repair to the reasonable satisfaction of 

t.ie and shall secure these Completed Areas against acts of trespass or 

vandalism; 

16.55.2 subject to the terms of the Agreement, the Infraco shall assume all 

risk a11d responsibility for loss, damage or destruction of the Completed 

Areas and for the costs of rectifying or reinstating such loss, damage or 

destructio11 (provided tl1at the I11fraco shall not be i·esponsible for any 

loss, damage or destruction caused or arising as a result of tl1e acts or 

omissions of Network Rail of any person for whom Network Rail is 

responsible); 

16. SS. 3 the Infra co shall immediately notify tie if it considers that Network 

Rail is not providing access wl1ich is reasonably sufficient in order to 

undertake its obligations under this Clause 16.55. 

16, 55 .4 tie will immediately r1otify the Infra co when any Bridge Agreeme11t 

is executed and provide the Infraco with a certified true copy of the 

san1e. 

16.56 Following the date of completion of any Sect.01·, the Infraco shall be entitled to occupy and 

use such areas and maintain them subject always to the reasonable conditions of Network 

Rail. The right to occupy and use such areas shall subsist frorn: 

16.56.1 the date of Sector completion for each Sector in r·espect of allowi11g 

the Inf,·a.co to secure the area, undertake reasonable inspection and 

re.ctify defects arising in respect of the completed Sector; 

16.56.2 the date which is the later of (a) the date of completion of the APA 

Works as a whole and (b) the date upon which tie confirms to the 

Infraco that procedures are agre.ed between all relevant par·ties in 

respect of testing, commissioning and trial running of the passenger 

tramway {inclLlding driver training); 

16.56.3 and until the Service Commencement Date; 

59 
L,ONDON\ l"liV\2136866 7 .13 

CEC02085623 0065 -



The rigl1t to occupy and use is not gra11ted for any other pui·pose unless expressly 

permitted under the Asset Protection Agreement. 

16.57 Subject to clauses 77.2, 77.3, 77.7, 77.8, 16.72 and 16.73, the I·nfraco shall indemnify 

and keep indemnified tie from liability to Ne.twork Rail arising in any way di1·ectly out of tl1e 

occupancy or use by the Infraco, or any act, failure or negligence or omission of the 

Infraco or any subcontractor in respect of any Completed Area. 

16.58 Subject to Clauses 16.59 to 16.63 belo.w, variations to .the APA Works howsoever arising 

(each an "APA Var·iation") shall be dealt \'lith in accordance with the provisions of Clause 

80 (tie Changes) and Clause 81 (lnfraco Changes). 

16. 59 Where the Infraco reasonably beli.eves that a variation is required to the APA Works ( an 

"Infraco APA Variation"), it shall promptly notify tie of that fact and shall, as soon as is 

practicable thereafter, provide tie with full details of the. reason why it considers that an 

Infra co APA Variation is required. The Infraco acknowledges that tie is required to notify 

Network Rail of any such variations and will use its reasonable endeavours to respond 

promptly to tie in respect of any queries which arise in relation to tl1e variation proposal. 

Where it is agreed between tie and Network Rail tt1at such Infraco APA Variation is 

required, then this shall be an Infraco Change. 

16. 60 The Infra co acknowledges that, in relation to any proposed variation of the APA Works, 

information is required by tie to provide Network Rail witf1 details of the steps that the 

Infraco proposes to take in order to implement the variation, and that details of the 

Ii1fraco's view of any APA Consents whicl1 must be obtained or amended for the pu1·poses 

of the APA Variation must also be supplied. The Infraco shall promptly prepare and supply 

tie with any such information as soon as r·easonably practicable, and in any event to allow 

tie to comply with its obligations to Network Rail within the timescales set out in the Asset 

Protection Ag1-eement. 

16 ,61 As reaso11ably required by tie, the Infra co shall meet with tie and Network Rail to agree 

matters such as alterations to the APA Works Programme, the requirement for additional 

Possessions, the impact on Direct Costs and a11y amendments needed to the APA Works 

requirements in relation to an APA Var.iation following approval in principle by Network Rail 

of the same. 

16. 62 The Infr·aco shall as between Infraco and tie be responsible for any Direct Costs whicl1 

Network Rail incurs in c.onnection wit.h any lnfraco APA Variation. The Infra co shall within 

15 Business Days pay to tie on behalf of Network Rai I any such Direct Costs which are 

properly due and noti.fied to tt1e Infra co by tie with supporting vouchin.g. 

16.63 Where in terms of the provisions of Clause 80 (tie Cha11ges) and Clause 81 (lnfr·aco 

Changes), as applicable, an APA Variation is to proceed and requires that additional APA 

Works are to be executed in respect of a Sector for which Sector completion has been 
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certified, the Infraco shall undertake reasonable endeavours to ensure that a re­

certification of that Sector can be undertaken by Network Rail once the APA Variation in 

question has been implemented. 

16.64 The Infraco acknowledges the circumstances in clauses 3.6, 11.1 and 14 of the Asset 

Protection Agreement which entitle tie or CEC to recover from Network Rail Direct Costs 

and/or relief. The Infraco agrees to supply all information practicably obtainable in so far 

as reasonably required by tie within the timescale specified in the Asset Protection 

Agreement so as to enable tie to make a claim against Network Rail where such 

circumstances arise. In the event the tie should have been able to claim against Network 

Rail, but wer·e unable to do so due to a failure of the Infraco to identify and/or provide 

information due as aforesaid in relation to the event to which the claim relates, the Infraco 

will not be able to make a claim against tie for costs, or make any claim under Clause 64 

(Relief Events) or 65 (Compensation Events}. 

16. 6 5 Where Infra co reasonably believes that a claim or actio11 is required to .be take11 against 

Network Rail in association with the requirernents of the APA Works, it shall immediately 

notify tie and provide all reasonable assistance in order to formulate and conduct such 

claim or action. 

16.66 Subject to the terms of the Infraco Contract (including, without prejudice to the foregoing 

generality, Clauses 77.2, 77.3, 77.7, 77.8, 16.72, and 16.73) the Infraco shall indemnify 

and keep indemnified tie for all reasonable Dir.ect Costs incurred during the Term in 

relation to any negligence, breach of the Infraco Contract, act or omission of the Infra co in 

relation to electromagnetic interfer·ence originating from the APA Works and the effect 

thereof on Network Rail and the rail Network during and after construction of the APA 

Works which arises during the Tern1; 

16. 6 7 The Infraco shall give tie all reasonably required information in connection with any claim 

arising u11der the Asset Protectio11 Agreement during the Term. 

16. 68 The Infraco acknowledges the events of termination arising under clause 21 of the Asset 

Protection Agreement, and shall immediately notify tie i.n the event that the Infraco 

considers that any event, act or omission has occurred Which may entitle termination by 

either Network Rail or tie under that clause. 

16 .69 Subject to Clauses 16. 72 and 16. 73, the Infra co agrees to take such r·easonable steps as 

are notified to it by tie or Network Rail to rectify any breaches, acts or omissions by the 

Infr·aco of its obligations under the Agreement which may entitle Network Rail to terminate 

the Asset Protection Agreement. 

16. 70 Subject to Clause 16. 72 and 16. 73, the Infraco acknowledges the circumstances in clauses 

12 .11 and 20 of the Asset Protection Agreement under which Network Rail may recover 

monies from CEC or tie , and undertakes when reasonably requested by tie to use 
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reasonable endeavours to mitigate the circumstances under which Network Rail may make 

such a claim against tie or CEC. 

16. 71 tie and the Infraco each acknowledge that any notice, objection or communication to be 

given by the Infraco in relation to the APA Works, which may be required to be 

com.municated to Network Rail, will necessari.ly involve a review by Network Rail in order to 

respond to such notice, objection or communi.cation. tie and the Infraco shall act 

reasonably in giving such notice, objection or communication in order to allow Network Rail 

an adequate period for review and providing Network Rall with sufficient Information to 

undertake such review. 

16. 72 Notwithstanding any other provision of the Infraco Contract, the Infraco's liability and 

extent of any obligations of any nature in respect of : (1) any failure to handback any part 

of the Network after the planned expiry of a Possession; or (2) any claim of any nature 

arising from the terms of any Track Access Agreement, Freight Access Agreement or any 

contract in any way incorporating the Depot Access Conditions or the Station Access 

Conditions (such terms having the meaning ascribed to them in the Asset Protection 

Agreement) shall be limited to £40,000 for each and every incident subject to an 

aggregate limit of £500,000 for alt such liabilities, obligations or claims - and that subject 

to Clauses 77.2, 77.3, 77.7, 77.8, and 16.73. 

16. 73 Notwithstanding any other provision of the Infr.aco Contrac,t, the Infraco's liability and 

extent of any obligations of any nature in respect of NR Immunisation shall be subject to 

an aggregate limit of £750,000 for all such liabilities, obligations or claims - and that 

subject to Clauses 77.2, 77.3, 77,7, 77.8 and16.72. This Clause 16.73 shall not apply to 

the elements of NR Immunisation costs referred to in the Schedule Part 4 Appendix J.,t 

Paragraph 3 (Pricing). 

Intraco's obligatjon-s ia re:z~t gt NR 1111r11·11oisiltioo, 

17. INTERFACE WITH THE OPERATOR 

I J.ZA, 

I 

I 
I 
I 
I 
I ~sidia1rv will ,not ~ the counterpartv to a !egallv ea{~PQEA; 
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tir~ball.r,w,vide tbuo(ciilco with written notjce as tg~the identity or 

are changes to ~tb,e_ 

...... 

1t>v clilllS 12,14 it 11br.1II w:: assumwJ that t 1be-.&l!!Y6!.Yo&.I 
...... 1.L ... i!11.Du.c:I tie ace n.artv to the PPOEA, that the DPQEA is _l,;,gallY 

.w 

in establisbiog whetbec a tie 12PQEA thanae bas occurred, it sba1II' 
Ca~ - - .F :a 

tie Change and the .. 

Operator Events 

17 .1 Nothing in this Clause 17 (Interface with the Operator) shall modify or dilute the general or 

specific obligations of the Infraco which concern .interface or co-operation with the 

Operator. 

17. 2 Subject to Clauses 17 .3 and 17.4 in the event that any of the events or circumstances 

defined as Operator Events occur and to the extent that the Infraco can demonstrate to 

tie's satisfaction, tie acting reasonably, that there has been a resultant material adverse 

effect on the Infraco's ability to perform any of its obligations or exercise any of Its rights 

pursuant to this Agreement the Operator Event shall be a Compensation Event and the 

Infraco shall be entitled to relief and/or compensation on the basis set out in Clause 65 

(Compensation Events) in respect of such Operator Event provided that where Infraco has 

predominantly caused or materially contributed to the occu.rrence effect or duration of the 

Operator Event the compensation available to Infraco pursuant to Clause 65 

(Compensation Events) shall be reduced to the extent of such causation or contribution. 

17 .3 If any Operator Event occu.rs, th.e Infraco shall: 

63 
LONDON\THV\21368667 .13 

CEC02085623 0069 

• 



1 7 .3 .1 notify tie and the Operator as soon as practicable after being on 

17.3.2 

notice of the Operato1· Event (and in any case no later than 1 day after 

being on initial notice of the Operator Event) of the occurrence of the 

Operator Event and, as soon as reasonably practicable after such 

notification frorn the Infraco (and in any case no later than 2 Business 

Days after such not.ification or such longe1· pe1·iod as agreed between 

the Parties), the Infraco shall notify tie and the Operator of the likely 

occurrence, severity (including additional costs) and duration of the 

Operator Event and any likely impact on the ability of the Infraco and/or 

any Infraco Party to perform its obli.gations in relation to the Infraco 

Works; and 

NOT USED 

17 .3.3 be responsible for recording the effects of the Operator Event on 

tl1e ability of tl1e Infraco and/or any lnfraco Party to perform its 

obligations in relation to the Infraco Works and for providing tie with an 

accurate and comprehensive report on such effects of the Operator 

Event within 5 Business Days of being on notice of such Operator Event, 

such report to detail emerging additional costs and expected ( or actual) 

duration of this Operator Event. 

17. 4 The Infra co shall take all reasonable measures to prevent and to mitigate any Operator 

Event from materially adversely affecting the proper performance of the Infraco Works 

(including the Maintenance Services) provided that the lnfraco can do so without 

unreasonable inconvenience or cost. 

17. 5 tie shall arrange a meeting with the Operator, the Infra co, tie and tie's Representative to 

dis.cuss and agree a plan for corrective measures necessary to address any Operato1· Event 

and to permit the Infra co to resume unrestricted { or the best, even if restricted, level of) 

perfo1·mance of the Infraco Woi·ks withi11 the sl1ortest practicable time period. It shall be 

the tie's responsibility to obtain the Operator's cooperation with any corrective measures 

agreed by the Parties to be taken by the Infraco, whether temporary or permanent. 

17.6 NOT USED 

1 7. 7 The Infra co shall be under a continuing obligation to report promptly, and in any event 

within 2 Business Days, upon becoming aware of sa1ne, to the Operator and to tie any 

incident, matter or operational irregularity which may precede the occurrence or indicate 

the existence of an Operator Event. 

Design .Input and Technical Requirements 
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17 .8 In accordance with Schedule Part 14 (.Review Procedure), the Infraco shall, from the 

Effective Date of this Agreement, take account of any comments from tie in relation to, 

operational issues when refi ning its Design, Maintenance Plans, standards, procedures and 

safety documentation in accordance with Schedule Part 2 (Employer's Requirements) and 

when ensuring system integration in accordance with Clause 8 (System Integration). The 

Infraco shall as part of the Mobilisation Services comment on maintainability issues and 

provide review and support during the design and construction process, seeki;ng to 

optimise the whole life asset cost. These comments sh.all be de.liverable to the Operator in 

addition to tie. 

Operation and Maintenance Procedures 

17. 9 The Infraco acknowledges that the Operator shall be responsible for Operator Maintenance 

of the Edinburgh Tram Net'lt1orkJnjtjal Pbi!'rJ: ;'&. The Infra.co shall not obstruct the 

performance by the Operator of the Operator Maintenance. tie shall procure that the 

Operator does not obstruct the performance by the Infraco or any Infraco Party of the 

Maintenance Services. The Infraco shall liaise with the Operator in relation to the 

Maintenance Services and Oper.ator Maintenance. 

17 .10 Subject to Clause 17 .10.3 Infraco acknowledges that tie and the Operator may agree from 

time to time to delegate to the Operator the exercise of tie's contractual rights under this 

Agreement. Where tie delegates the exercise of any of its contractual rights unde.r this 

Agreement the provisions of this Clause 17.10 shall apply. 

17.10.1 Subject to Clause 17.10.4, tie may from time to t ime by notice in 

writing to the Infraco, delegate the exercise of specific contractual rights 

to a suitable specified employee of the Operator (the "Operator's 

Representative''). 

17 .10.2 The Infraco shall observe, and shall procure that any Infraco 

Parties observe, all reasonable instructions of Operator's Representative 

given in accordance with this Agreement. 

17 .10 .3 The Operator's Representative shall have no authority to terminate 

this Agreement, make any claim for payment (u.nder indemnity or 

otherwise), raise any claim, suit or action against the Infraco, instruct a 

tie Change, amend this Agreement nor to relieve the Infraco of any of 

its obligations under this Agreement. 

17 .10 .4 tie may by notice in writing to the Infraco change the identity of 

the Operator's Representative. tie shall consu.lt with the Infraco prior to 

the appointment of or replacement for Operator's Representative, 

taking account of the need for liaison and continuity in respect of this 
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Ag'reement. Such appointment or change shall have effect on the date 

s,pecified in the written notice. 

17.10.5 During any period when an Operator's Represe,n.tative has not been 

appointed (or when the Operator's Re.presentative is unable through 

illness, incapacity or any other reason whatsoever to carry out or 

exercise his functions under this Agreement), tie shall carry out the 

functions which would otherwise be performed by the Operator's 

Representative. 

17 .10.6 Instructions given by the Operator's Representative unde.r Clause 

17.10 and 17.11 shall be in writing. Provided that If for any re.ason it is 

considered necessary to give any such instruction orally the Infraco shall 

comply therewith. 

17 .10. 7 Any such oral instruction shall be confirmed in writing as soon as is 

possible und,er the circumstances. Provided that if the Infraco confirms 

in writing any such oral instruction which confirmation is not 

contradicted in writing by the Operator's Representative or tie's 

Representative forthwith it shalt be deemed to be an instruction in 

writing by the Operator's .Rep,resentative. 

17 .10 .8 Upon the written request of the Infra co, tie's Re.presentative shall 

s.pecify in writing under which of his duties and authorities the 

instruction is given. 

17 .10. 9 tie shall procure that any Operator's Representative shall not 

exercise their delegated contractual rights in a way which is likely to 

interfere with the discharge of Infraco's obligations under this 

Agreement. 

17 .11 The Infraco shall: 

17 .11.1 promptly notify the Operator and tie of any requirement for 

Operator Maintenance of which the Infraco becomes aware; and 

17 .11. 2 co-operate with the Operator in relation to the planning and 

execution of Operator Maintenance and Maintenance Services. 

17.12 If, at any time after the Service Commencement Date, it appears likely to the Infraco that 

any planned works or activities (including Maintenance Services) to be carried out by the 

l nfraco will necessitate interruption to or restriction of the Transport Services on the 

Edinburgh T1·a.m Net·,vorkJnltial Phase la:, the Infraco (as appropriate) shall: 

66 
LONDON\THV\21368667.13 

CEC02085623 0072 



I 
• 

I 

17.12.1 notify tie and the Operator not less than 42 days prior to such 

planned works or activities, and take al.I reasona.ble steps to support tie 

in notifying passengers as soon as reasonably practicable in advance of 

the carrying out of such planned works or activities, of the nature of 

such work and the likely disruption or restriction of the Transport 

Services; and 

17 .12. 2 take all steps which are reasonably practicable to minimise the 

adverse consequences of such works or activities to passengers. 

17 .13 In the event of any unplanned works or activ.ities (including Maintenance Se.rvices) to be 

carried out by the Infraco as a result of a system failure, breakdown or an emergency 

caused by a failure of the Infraco to comply with its obligations under this 

l',greementsAgree111~nt, the Infraco sh.all: 

DPOFA Changes 

17.13.1 notify tie and the Operator as soon as possible oft.he nature of 

such works or activities and the likely disruption or restriction of the 

Transport Services; 

17.13.2 take all reasonable steps to support tie in notifying passengers as 

soon as reasonably practicable of the nature of such works and activities 

and the likely disruption or restriction of the Transport Services; and 

17 .13. 3 take all steps which are reasonably practicable to minimise the 

adverse consequences of such works and activities to passengers. 

Where tie considers that such works and activities will result in the 

Transport Services not being provided for any period, the Infraco shall 

take such steps that shall include support and, save in relation to any 

failure to provide the Tram Supply Obligations_ ans;t/or th.e Tram 

Maintenance Services, compensation to the Operator in providing an 

alternative means of transportation being in serv.ice as soon as 

reasonably practicable. For the purposes of this Clause 17.13.3, the 

Parties acknowledge that it will generally be reasonably practicable for 

the O.perator to arrange fo.r an alternative means of transportation to be 

in service within 90 minutes of becoming aware of the requirement for 

it. 

17 .14 tie shall notify the Infraco of any proposed variation under the DPOFA which in tie's 

opinion (acting reasonably) may affect the Infraco 's performance of its obligat ions or the 
• 

exercise of Its rights under this Agreement or increase the likelihood of a claim a.rising 

under Clause 17 .33 and the Infraco shall respond with comments ("DPOFA Change 
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Response") witl1in 15 Business Days of being notified by tie of any p1·oposed variation 

under DPOFA (a "DPOFA Change"). 

17 .15 rf in the DPOFA Change Response, Infra co have provided information in relation to or 

agreed with tie's assessment in relation to: 

17.15.1 any adverse impact which the DPOFA Change will have on the 

Infraco Works or the ability of, or cost to the Infraco of performing its 

obligations under this Agreement, or the rights of Infraco under this 

Agreement or increase the likelihood of a claim ar·isir1g unde1· Clause 

17.33; or 

17 .15 .2 any valid reason why the Infra co would be entitled to. refuse to. 

implement any tie Change required as a r·estilt of the DPOFA Change in 

accordance with Clause 80.12 

(being the "DPOFA Adverse Impact") 

the Infraco sl1ali pr·ovide tie arid the 01Jerator with a written report within 15 Business 

Days (or such longer period as the Parties acting reasonably agree) providing details of the 

DPOFA Adverse Impact and Infr·aco's proposals for avoiding or mitigating the DPOFA 

Adver·se Impact arid any tie Changes which, in the opinion of the Infraco, acting 

reasonably, will be required as a 1-esult of the DPOFA Change ("OPOFA Change Report"). 

17 .16 tie shall review the DPOFA Cl1ange Report promptly and if tie, acting reasonably, is 

satisfied that a modification to the proposed DPOFA Change is required to address any 

issue arising from the DPOFA Change Report, tie shall instr·uct such mod.ification ur1der the 

change provisions of the DPOFA and any change required to the Infraco Works shall be a 

Mandatory tie Change pursuant to Clause 80 (tie Changes). 

17 .17 Failur·e by tl1e Infra co to respond as stipulated in Clauses 80 and 17. 15 shall be a bar to 

any claim for relief or compensation under Clause 80 (tie Changes) or otherwise. Infraco 

shall not be entitled to 1·efuse to perform its obligations which are affected by the DPOFA 

Change unless so entitled pursuant to Clause 80.12. 

Safety 

17 .18 

17 .18 .1 The Infra co shall provide a jJermanent representative for the 

Project Safety Ce.rtification Committee who shall be responsible for the 

Infraco's mandatory participation in and technical contribution to the 

Project Safety Certification Committee's output and the discharge of its 

responsi bi I iti .es. 
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17 .18. 2 The Infraco's obligations with regard to safety shall encompass at a 
' ' m1n1mum: 

17.18.2.l participation on a compulsory basis in all liaison meetings with the 

Independent Competent Person, HMRI and Emergency Services; 

17.18.2.2 the development and Implementation of a safety management system 

(the ''Infraco Safety Management Syst.em") which shall address 

without limitation: 

(i) Infraco staff competency and its continual assessme.nt; 

(ii) training on all sa.fety related issues; 

(iii) safety procedures; 

(iv) record keeping and audit; 

(v) certification of materials and equipment; 

(vi) frequency and mode of audit by tie of the Infraco Safety 

Management System; 

(vii ) incident response and management; and 

(viii) continual improvement and best practice. 

17 .19 tie and the Operator shall be entitled to review the Infraco Safety Management System 

(and its impleme.ntation) at any time upon notice which is appropriate in the circumstances 

and in any case within no more than 3 days. For the avoidance of doubt, tie and the 

Operator shall be entitled to immediate access upon the occurrence of an incident. 

17 .20 It shall be the .res.ponsibility of the Infraco to undertake and complete verification, through 

agreed procedure, of the safety and service readiness of tl1e Edinburgl1 Tram 

Netwo1·k;rnitiaf Phase 1 a prior to service start-up every morning no later than one hour 

( or such other time as agreed between the Parties) prior to Transport Services 

commencing each day and to certify this status to tie and to the Operator in an agreed 

form. 

17. 21 In the event that the Operator can demonstrate to the Infra co that the EdinburgR Tram 

Net\11ork]n1jtjal Phase 1 il is not ready fo.r service start up in accordance with Clause 17 .19 

or such ,other process as is agreed between the Parties, the Infraco shall notify tie and the 

Infraco shall rectify any deficiency In accordance with this Agreement which is preve.nting 

the commencement of Transport Services in accordance with this Agreement. 
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17. 22 The Infraco shall liaise effectively with the Operato.r in co-ordination of health and safety 

issues at t.he Depot in accordance with the Depot Licence. 

Maintenance 

17 .23 The Infraco shall give the Operator and tie a minimum of one month's prior notice in 

outline of any planned maintenance forming part of the Maintenance Services to be carried 

out on any part of the Edinbl!rgh Tram Net\vorkjn.jtii!I Ph~, such initial notice to be 

followed by a.t least 14 days notice in detail and, in relation to Infrastructure Maintenance 

Services, 7 days notice of individual method statements .relating to such works or activities 

anywhere on the Edinburgh Tram Netv.'orkXnitial Phase 1,a . 

17 .24 Not less than 6 months prior to the Planned Service Commencement Date, the Infraco 

shall provide tie and the Operator with a combined maintenance plan demonstrating how 

the effects of planned maintenance on the provision of Transport Services in accordance 

with Timetable shall be minimised, based upon the Maintenance Plan and, subject to a 

copy of the Operator Maintenance Plan being supplied to the Infraco not less than 12 

months prior to the Planned Service Commencement Date, the Operator Maintenance Plan. 

tie shall review such combined maintenance plan in accordance \¥ith Schedule Part 14 

Operational Interface a1nd Operator Mobilisation 

17 .25 Following the Service Commencement Date subject to Clause 17. 20, the day-to-day 

opera.tion of the Edinbltrgh Tram Net\vo1·kJnjtjal PhasfiL!a sh.all be the responsib ility of 

the Operator. To enable the efficient operation of the Edinbu1·gh Ti-am Net\'t101·kJnjtjal 

ebase J a, the Infraco shall provide technical advice where practicable to tie and to the 

Operato.r during normal working hours regarding the operational deployment and 

integration of the various components of the Edinburgh T1·an1 Net•11orkinitial Phase la 

which relate to the scope of work under this Agreement and any other non-confidential and 

non-financial fnformation regarding their design, construction, standards, integration, 

operation and maintenance which the Operator and tie may reasonably request provided 

such request does not adversely impact on the delivery of the Infra co Works ... 

Facilities and Access 

17 .26 The Infraco shall in so far as reasonably practicable at al l times provide to the Operator 

and tie such access to the places where the Infraco Works are being performed and the 

Tram testing facil it ies during the construction of the Infraco Works as the Operator may 

reasonably require and in accordance with Clause 17 .27. 

17. 27 The Infraco acknowledges that the Operator and tie will require access to the Site, the 

places where the Infraco Works are being performed and the Tram testing facilities in 
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I order to prepare for the operation of the Edinburgh Tram Network {niti91 Phase la . The 

l nfraco agrees: 

17. 2 7 .1 that it wi.11 co-operate with the Operator and tie and plan to avoid 

any interference with mobilisation by the Operator; and 

17. 2 7. 2 that the presence of the Operator and tie on at su.ch locations will 

not in any circumstances be treated as partial completion of the Infraco 

Works; 

provided that such access shall not disrupt or interfere with the performance by Infraco or 

any Infraco Party of the Infraco Works and tie shall, and shall procure that the Operator 

shall, durl.ng any period when It or they have access to such locations, the Infraco Works 

and the Tram testing facilities, comply with all rules and regulations applicable to working 

at those premises for the safety of persons and convenience of t 'he public. 

17. 28 Pursuant to Clause 17. 23 tie agree.s that where any damage is caused to the Infra co 

Works by the Operator or by tie, the repair of such damage shal.l not be part of the 

Infraco's obligations under this Agreement unless such damage results from fair wear and 

tear or from operations by the Operator or tie in accordance with the Operations and 

Maintenance Manual but where tie requires the Infraco to repair such damage, it will issue 

a tie Notice of Change in respect of such repair works. 

System Acceptance 

17 .29 The Infraco shall ensure that at all t imes it works closely and effectively with the Operator 

in the performance by the Operator of the Operator's obligations and the performance by 

the Infraco of the Infraco's obligations pursuant to the Systems Acceptance Tests and the 

associated obligations on testing and commissioning set out in Schedule Part 2 (Employer's 

Requirements). 

17 .30 In the event that as a direct consequence of an Operator Event, the Infraco is unable to 

progress or is hindered in the performance of Its obligations pursuan.t to the Systems 

Acceptance Tests and the associated obligations on testing and commissioning set out in 

Schedule Part 2 (Employer's Requirements), It shall notify tie and the Operator in writing 

as soon as practicable stating the reasons and the action required in order to remedy the 

situation. 

Partnering 

17. 31 The Infra co sh al.I use reasonabl.e endeavours to work co.llaboratively with the Operator and 

tie shall procure that the Operator shall use reasonable endeavours to work collaborat ively 

with the lnfraco at all tim.es in order to; 
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17 .31.1 maximise productivity during the Infraco Works and minimise 

disruption for the public and third parties; 

17. 31.2 ensure the effective discharge of the I.nfraco's obligation to deliver 

complete system i.ntegration throughout the Infraco Works in 

accordance with Clause 8 (System Integration); 

17.31.3 satisfy the levels of technical systems availability required following 

the Service Commencement Date to support the provision of the 

Transport Services 

17 .31.4 minimise and give best advance notice to one another and to tie of 

any interruption to Transport Services caused by any Operator Event, 

DPOFA Infraco Event or Infrac.o Default, maintenance (planned or 

unplanned) or third party incident; 

17 .31. 5 not hinder proper performance of the Project ,Development 

Services, the Project Operations and all obligations under this 

Agreement; 

17.31.6 mutually support adherence to the Progra,mme and all related 

timelines and programmes; 

17. 31. 7 report promptly to one another and to tie any proposed change 

permitted under the DPOFA (in the case of the Operator) or this 

Agreement (in the case of the Infraco), which is likely to or will have a 

material impact on the performance of any obligations owed to tie or 

the exercise of rights under this Agreement and/or the DPOFA (as 

appropriate) by the Infraco and/or the Operator during design, 

construction, operation or maintenance of the Edinburgh Tram 

, and to jointly inform tie regarding measures 

proposed to avoid or mitigate such impact; and 

17. 31.8 to use reasonable endeavours to agree and implement whenever 

appropriate measures to minimise the likelihood of disputes or claims 

arising from or in co,nnection with the interface betwee.n the Operate.r's 

rights and obligations and the Infraco's rights and obligations pursuant 

to DPOFA and this Agreement respectively. 

17 .32 Subject to the provisions of Clauses 17 .30, 77 .3, 77. 7 and 77 .8, in the event that a DPOFA 

Infraco Event occurs, Infraco shall indemnify tie against any costs, claims, losses, liabilities 

or other expenditure (sa1<1e to the eKtent i.nc1:1rred as a result of any act 01· omission ot· the 

Tram Supplier or Tram Maintainer in which case tie 's rights under Glause 77 sl1all apply) 
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f "DPOFA Claims'') which ti.e is required to pay to the Operator pursuant to DPOFA, save 

that any element of DPOFA Claim arising by reason of any delay in the performance of the 

Infraco's obligations under this Agreement prior to Service Commencement Date shall be 

recovered by tie solely through the operation of Clause 62 (Liquidated and Ascertained 

Damages). Infraco shall not be liable indemnify tie against any DPOFA Claims to the 

extent the DPOFA Infraco Event giving rise to the DPOFA Claims has arisen as a result of 

an amendment to DPOFA not notified to Infraco in accordance with Clause 17 .14. 

17 .33 Where, in this Agreement, the Infraco is required to liaise, co-operate, work wlt.h, meet or 

otherwise interface with the Operator, tie shall procure that the Operator shall liaise, co­

operate, work with, meet or otherwise lnt,erface with the Infraco t ,o enable the Infraco to 

comply with such obligations In relation to the Operator under this Agreement. 

17.34 Where the Operator or tie have predominantly caused or materially contributed to the 

occu.rrence, effect or duration of a DPOFA Infraco Event the amount payable by Infraco as 

a result of a DPOFA Claim shall be reduced to the extent of such causation or contribution. 

17. 3 5 1Nhere, in relation to the Tram Suwly Agreement and as di1·ected by the lnfraco, the Tram 

Supplier is obliged to accept and act upofl reasonable iflstructions from the Operator in 

respect of specific contractual 1·igl1ts i11cluding safety management, possession co ordination -

and maintenaflce interaction, such instJ·uctions are likely to impede or delay tl1e execution of· 

\"'+'Orks by the Tram Supplier then·; 011 the lflfraco's request, the Operator shall be required by 

tie under DPOFA to confirm them i11 •.vriti11g to the T1·am Supplier. lfl so far as the ·.vritten 

instructions do not arise f'rom an .1ct 01· omissiofl under this Agreement 01· ltnder the Tram 

Supply Agreement or procedures by tl1e T1·am Supplier, the lnfraco 01· the Tram S1;1pplier (as 

relevant) shall not ee liable for such non executiofl or delay a11d liquidated damages shall Flot 

be applied. If the instructions o:r- actiOflS require the addition of ·.~·orlcs or duties or deli"t•eries 

Flot included in the scope of the T1·am SLtpply AgreeF11ent a11d whe1·e the TraF11 Supplier claims -

reasonable, -substantiated economic compe11sation for such 'tvorks f1·01n the Infraco in 

aocordance •.vith Clause 49 (Co11-}f)e11.jatim1· Eve11t) of the Tram Supply Agreement, this shall 

be a Compeflsation Eveflt under tl1is ,A,.greeme11t. · u..1 

PART 5 - LAND ISSUES, CONSENTS AND SITE 

18. LAND CONSENTS, PERMANENT LAND AND TEMPORARY SITES 

18.1 tie: 

18.1.1 

LONDON\ THV\2136866 7. 13 

warrant.s to the lnfraco that it will grant access to the Permanent 

La.nd an.d Temporary Sites and provide Infraco with all necessary Land 

Consents .in each case accordance with this Clause 18. 
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18.1.2 hereby grants a non-exclusive licence to the Infraco to enter and 

remain upon the Permanent Land for the duration of the Term and an 

exclusive licence to the Infraco to en.ter and remain upon the 

Designated Working Area for the duration of the time required 

(pursuant to Schedule Part 15 (Programme)) for completion of the 

Infraco Works to be executed on such Designated Working Area; and 

18.1.3 shall provide the Infraco with all necessary Land Consents. in 

relation to the Permanent Land for the duration of time required 

(pursuant to Schedule Part 15 (Programme)), 

in either case only in so far as the same is required for the purposes of carryi.ng out the 

Infraco Works. For the avoidance of doubt, the rights provided to the lnfraco pursuant to 

this Clause 18.1 shall not confer nor be deemed to confer upon the Infraco a right of 

ownership, a lease or any other interest in the Permanent Land other than a right of 

access, egress or occupancy as is required for the purposes of ca.rrying out the Infraco 

Works. 

18.2 Subject to any rights to enter upon any Temporary Sites pursuant to Clauses 18.4 to 18.10 

I (inclus.ive) and any requirement to carry out Accommodation Works outwitho11t. wi.th. the 

I Permanent Land, the Infraco shall not design Bbase la or construct any part of the 

I Edinburgh TFam NetworkXoitial _ Pbase la upon or otherwise encroach upon any land 

outwith the Permanent Land for the purposes of carrying out the Infraco Works without the 

prior written consent of tie. 

18.3 In relation to the parts of the Permanent Land referred to in schedule 6 to each of the 

Edinburgh Tram (Line One) Act 2006 and the Edinburgh Tram (Line Two) Act 2006, the 

Infraco shall use such sites for the purposes set out in relation thereto In the said schedule 

6. 

18.4 Where the Infraco .requires access to any Temporary Site for the purposes of carrying out 

the Infraco Works, it shall give tie not less than 40 days notice and at the same time as 

providing such notice, shall be required to provide to tie: 

18.4.1 an estimate as to the amount of time that the Infraco will occupy 

such site; and 

18.4.2 a breakdown of the use of such site in the form of a detailed 

programme of war.ks. 

18.5 tie shall, within 40 days of the notice ,issued by the Infraco pursu.ant to Clause 18.4 (or 

such longer period as may be referred to in such notice) provide access to the Infraco to 
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the relevant Ternporary Site for the purpose referred to in Clause 18.6, including the 

pr·ovision of any necessary Land Consents in relation tl1ereto. 

18. 6 Without prejudice to any other term of this Agreement, the Infra co shall comply with the 

terms of schedule 7 of each of the Edinburgh Tram (Li.ne One) Act 2006 and the Edinburgh 

Tram (Line Two) Act 2006 in relation to the purpose for which possession of any 

Temporary Site can be taken in accordance with Clauses 18.4 to 18.10 (inclusive). 

18. 7 The Infr·aco's possession of any Temporary Site pursuant to Clauses 18.4 to 18.1.0 

(inclusive) shall be subject to an overriding obligation to minimise the pei'iod of any such 

possession. 

18.8 Without prejudice to Clause 18.7, the Infrc:1co shall not, without the prior written 

agreement of tie, remain in possession of any Ten1porary Site after the end of the period 

of 28 days following completion of the Infraco Works to that Temporary Site save where 

the Infraco has established a site office 011 such Temporary Site, when the period shall be 3 

rnontl1s. 

18. 9 The Infra co shall provide tie with as much notice as is r·easor1ably practicable of its 

vacation of any Temporary Site in relation to wt1ich it has taken possession. 

1.8 .10 Before giving up possession of any Temporary Site, the Infraco shall remove all temporary 

works and restore the land to the reasonable satisfaction of the land owner (as notified to 

the Infraco by tie), provided that the Infraco shall not be r·equired to replace a building 

removed on any Temporary Site in accordan.ce witt, the Tram Legislation. For the 

avoidance of doubt, the Infraco shall: 

18.10.1 not demolish a building or any part thereof without the consent of 

tie; and 

18.10.2 provide tie with sufficient evidence (including a detailed record of 

the condition of the land both before and after the occupation of the 

Temporary Site) to show that it has complied with its resto,·ation 

obligations under this Clause 18.10. 

18 .11 Without prejudice to the rights of access to be granted to Infra co by tie pursuant to Clause 

18.1 and 18.5, Infraco shall comply with the 1·equirements of Clause 18.17A and Schedule 

Part 13 (Third Party Agreements) when it is in occupation of the Permanent Land or any 

Temporary Site pu1·suant to this Clause 18 (Land Consents, Permanent La11d a11d 

Tempo1·arv Sites). 

18.12 For the purposes of performing the Maintenance Services, the Infraco shall provide tie and 

any relevant land owner witl1 not less than 40 days notice of its intention to enter upon 

and take temporary possession of any land outwith the Per111anent Land, provided that, the 
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Infraco may not be entitled to request any land which is r·eferred to in Clause 18.14 below. 

The requirement to give prior written r1otice set out in this Clause 18.12 shalt not apply 

where any building fixing agreement entered into pursuant to this Agreement contains a 

right for Infraco or any Infi·aco Party to enter onto any land for the purposes of performing 

the Maintenance Servi.ces. 

18.13 On the expiry of the 40 days notice referred to in Clause 18.12 above (or such longer 

notice period as is provided by the Infraco in the said notice), tie shall procure that th.e 

Infra co shall be entitled to take possession of such land in accordance with section 27(1) of 

either· the Edinburgh Tram (Line One) Act 2006 01· the Edinburgh Tram (Line Two) Act 2006 

(as appropriate). 

18.14 For the avoidance of doubt, the Infraco shalt not be entitled to take possession of any land 

purstJant to Clause 18.12 where such land: 

18.14 ... 1 is more than 20 metres frorn any Infraco Works; 

18 .14. 2 is not reasonably 1·eqwired for the purposes of, or in connection 

with the Maintenance Services; 

18 .14. 3 involves taking possession of any house or garden belonging to a 

l1ouse; or 

18.14.4 involves taking possession of any building (other than a house) if it 

is for the time being occupied. 

18 .15 Without prejudice t.o the obligations of tie to provide access to the Permanent Land or any 

Temporary Site to the extent set out in this Clause 18 (Land Consents, Pern1anent Land 

and Te1nporary Sites), the Infraco shall notify tie as soon as reasonably practicable on 

becoming aware of any Land Conser1ts wt1ich may be required in order to cari·y out and 

complete the .Infraco Works. For the avoidance of doubt, the Infraco shal·I be responsible 

for obtaining, at its own cost, any Land Consents required outwith the Permanent Land or· 

Temporary Sites as afor·esaid and, tie shall use r·easonable endeavours to assist the 

Infraco to obtain such Land Consents provided that the costs of such assistance shall be 

paid by the Infraco to tie. 

18.16 As required by tie, the Infraco shall use reasonable endeavours to assist tie to obtain any 

Land Conse11ts, ar1y amendments to existing Land Conser1ts and any new La11d Consents in 

respect of the Permanent Land and the Temporary Sites, including providing works 

programmes, providing any relevant information, and notifying land owne.rs. Any 

reasonable costs associated with assisting tie shall be paid by tie to the Infraco. 

18.17 The Infraco warrants that it shall not breacl1 the terms of any Land Consent in respect of 

the Permanent Land or any Temporai-y Site with which it is issued by tie in accordance 
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with this Agreement. If the Infraco breaches any term of any Land Consent, the Infraco 

shall be required to seek any amendment to the existing Land Consent or new Land 

Consent which may be required in order to carry out and complete the relevan.t Infraco 

Works. In the circumstances where a breach of the Land Consent has arisen because of 

the breach of this Agreement by the Infraco or a wilful act or wilful omission by the 

Infraco, the Infraco shall not be entitled to apply for an extension of time or any payment 

to the extent that such extension of time or payment is required as a direct result of the 

breach of the Land Consent caused by the Infraco or any Infraco Party. If the lnfraco does 

not obtain the required amendment or new land Consent, tie shall be entitled to recover 

the costs from the Infraco which are associated with tie obtaining such amendment or new 

Land Consent. 

18.17A Without prejudice to the rights of access to be granted to Infraco by tie pursuant to Clause 

18.1 and 18.5, the Infraco shall take all necessary steps in delivering the Infraco Works to 

en.sure that neither tie nor CEC will be put in breach of their obl.igations to third parties 

pursuant to the third party undertakings and commitments contained in Schedule Pa.rt 13 

Section B. If, in complying with this obligation while carryina 

18.17A.,1 the .Infraco incurs costs or suffers delay as a result of adverse impact on 

the .Programme or unreasonable constraints on its construction 

meth.odology due to constrain.ts or requirements in such third party 

undertakings and commitments which are materially different to the 

obligations under this Agreement and which could not reasonably have 

been foreseen .by an experienced transport infrastructure contractor 

executing works in the operating envi,ronrnent of a major UK city; 

18.17A.2 the Infraco is required to undertake minor works; 

18.17A.3 works are required which are outwith the Base Date Design Informatio11 

work~ ~iga proviimd tbe sa1,1e are not r,eauiced ewe to anv 

then the circumstances under 18.17 A.1 shall be a Com.pensation Event, any minor works 

required under 18.17 A.2 shall be deemed to have been instructed by tie pursuant to 

Clause 83 (Accommodation Works) and 18.17A.3 shall be dealt with as a tie Change. 

18.178 The Infraco undertakes to comply with its obligations in relation to Schedule Part 13 

Section A (Third Party Agreements) and shall not cause tie or CEC to be in breach of such 

agreements (or to be unable to exercise their rights pursuant thereto) by reason of its 

failure to perform such obligations. 
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18.17C Before commencing any works pursuant to Clause 18.17A.3, the Infraco shall notify tie of 

its intention to execute such works. tie shall respond to such notification within 10 

Business Days. If tie instructs such works in its response, such instruction shall constitute 

a Mandatory tie Change for the carrying out of such works. If tie does not instruct such tie 

Change in its response , the Infraco shall not carry out such works and shall not be in 

breach of any of its obligations under this Agreement as a result of not carrying out the 

works. 

18.170 In the event that the Infraco con.siders and demonstrates to tie, acting reasonably, that it 

is impossible a.nd not just more expensive to carry out any part of the Infraco Works 

without breaching its obligations to comply with the requirements of Third Party 

Obligations or its other obligations under Clause 18.17A, tie shall endeavour to obtain an 

appropriate amendment or deletion of the relevant third party requirements or constraint 

to remove such impossibility provided that Infraco has submitted supporting information 

on what measures it will use to minimise the effect of the Infraco Works on the third party 

In question and Infraco will not be required to continue to comply with such third party 

requirements. If tie cannot obtain the relevant amendment or deletion, tie shall instruct 

18.18 If the lnfraco suffers delay from failure on the part of tie to give possession or access in 

accordance with the terms of this Clause 18 (Land Consents, Permanent Land and 

shall be a Compensation Event and the terms of Clause 65 (Compensation Events) shall 

apply. 

18.19 Subject to Clause 18.23 and Clause 83 the Infraco shall provide or acquire at its own cost 

any additional access, land, rights or facilities outside the Permanent Land a.nd the 

Temporary Sites being provided by tie in accordance with this Clause 18 (Land Consents, 

Permanent Land and Temporary Sites) for the purposes of the Infraco Works. 

18.20 If having used reasonable endeavours to obtain access to land, rights or facilities outside 

the Permanent Land and the Temporary Sites required to allow it to carry out any part of 

the Accommodation Works, lnfraco is refused or is unreasonably delayed access (or such 

access having been granted is subsequently withdrawn) to such land, rights or facilities 

sufficient to allow completion of the Accommodation Works Infraco shall serve a notice on 

tie (an "Accom.modation Works Notice") which shall contain the following information: 

18.20.1 the land, rights or facilities to which Infraco has been unable to 

gain access; 

18.20.2 the steps taken to gain such access to land, rig.hts or facilities; 
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18.20.3 the circumstances in which access has been withdrawn or denied; 

and 

18.20.4 details of any other parts of the Infraco Works which can not be 

carried out in accordance with the Programme if the Accommodation 

Works are not completed. 

18.21 Within 15 Business Days of receipt of an Accommodation Work.s Notice, tie may notify 

Infraco that it disputes the circumstances to which Clause 18.20 applied have occurred. If 

such a notice is served by tie, the Parties shall use reasonable endeavours to resolve such 

dispute within 10 Business Days of the service of suc.h a notice, failing which either Party 

will be entitled to refer the matter for determination to the Dispute Resolution Procedure .. 

18.22 If tie does not dispute the Accommodation Works Notice pursuant to Clause 18.21, any 

delay or failure to obtain access to land, rights or facilities to which Clause 18.20 applies 

shall be LLLa Compensation Event an,d the terms of Clause 65 (Compensation Events) shall 

apply tg, the extent s•,ch delay apglies. to the .. Off StJeet Works, . or Cii) a Pricing~ 

tie's Representative shall issue further instructions regarding the Accommodation Works 

Notice given pursuant to Clause 83 (Accommodation Works Changes) .. 

19. CONSENTS .AND TRAFFIC REGULATION ORDERS 

19 .1 Subject to Clause 19.2, tie shall: 

19.1.1 obtain and maintain in effect all Temporary Traffic Regulation 

Orders ( "TTROs") required for the execution of the Infraco Works prior 

to Serv.ice Commencement Date and all Traffic Regulation Orders with 

permanent effect required for the operation and maintenance of tl1e­

sh.all call-off under 

existing TIROs, all at such times and for such periods as may be 

required to allow Infraco to carry out and complete the Infraco Works in 

I accordance with the Programme andOn Street Construction \Vorl<s 

I Met.l1odology; and 

I 

19 .1. 2 obtain and maintain in effect all other Consents which are tie 

Consents. 

19. 2 The Infra co shall provide all supporting information necessary to enable tie to obtain a 

TIRO or call-off under an existing TIRO and all other reasonably necessary assistance and 

support to tie for the purposes of tie's activities pursuant Clause 19.1 in accordance with 

the Employer's Requirements. 
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design to revjew,.Pblilio. or 11,odjfy a I I RO then tie~b,ifll io~tr1,U;t Infra co and such 

instructjon c:hall t>erra tie~{;hange, 

In the event that the failure of the Infrac·o to provide assistance tlmeously and in 

accordance with the Emp.loyer's Requirements causes a delay in tie obtaining the relevant 

Temporary Traffic Regulation Order or Traffic Regulation Order, Infraco shall not be 

entitled to a.ny relief or additional payment in respect of resultant delay or cost that 

Infraco or any Infraco Pa.rty may suffer as a result of the delay in obtaining the TRO or 

TTRO except where such failure arose as a result of a Notified Departure, tie Change or 

Compensation Event. 

19. 3 The Infra co shall obtain and maintain all Design Stage Conse.nts, Construction and 

Maintenance Stage Consents and Temporary Traffic Regulation Orders (required after the 

Service Commencement Date) required for the performance and completion of the Infraco 

Works. 

19 ,4 tie shall provide all reasonable assistance to the Infra co and Infra co Parties in obtaining 

and maintaining Consents for which the Infraco and/or the Infraco Parties are responsible. 

Where Infraco notifies tie in. writing that it or the Infraco Parties are encountering difficulty 

in obtaining or maintaining a Consent, tie shall, where appropriate, provide support to the 

Infraco and/or the Infraco Parties by making representations to the relevant Approval 

Body, provided always that the Infra co ( or the relevant Infra co Party) has submitted all 

required information relevant to the process of seeking the Consent In compliance with the 

Approval Body's timescales and requirements. 

19. 5 Infraco shall obtain and mainta.in in full force and effect the Design Stage Consents 

cnnse11_ts and all Forth Poi-ts'=="" 

Maintenance Stage Consents. 

19.5.1 The obtainiflg and maintaining of Design Stage Consents foFm part-

ot· the scope of ser\•ices provided by·tl1e SDS PFovider to the Infraco, sa¥e 

tl1at wheFe Infraco has elected to l1.11dertake designs itself. or is procuring· 

otheFs to undertake-such designs (that is to say InfFaco Design), in 1,•1.hich­

caseinfraco is respoesible fo1· supporting the SDS Pro't'ider .,,.,ith relevant 

technical expertise in accordance with the SDS f,g1·ee1nent in orde1· for 

SDS Provider to obtain the Design Stage-Consents that Fela~ to these 

19.5.2 Subject to Clat1se 19.6 below, failu1·e to-obtain a Design Stage Consent 

(including Additional Co11sents) f1·om the relevaflt Approval Body in 

respect of a desigR \vhich the SDS ProvidCf· is responsible for p1·eparing 
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by the date on ,•;hicl1 it is sho1t¥n as required in the CoAsents -.Pregramm.e 

included in the SDS Novation Ag1·eement and/or Schedule P-art 15 

-19.5 .J The Infraco shall itself be responsible for obtaining tl1e Const1·uction and MaintenaF1ce · 

Stage Consents. 

I 19.6 Clause 19'.5.2 shall apply follo'>',1iF1g the i11ability oftl1e SDS ·Provider to obtain (or maintai11) a 

I Desiga Stage Coaseat for •1t•hich it is responsible a11d in accordance· '+¥ith. the CoaseF1ts 

I .Pregmmme coataiaed ia the SDS Novation ,'\greement, pro¥ided that: N QT 115_f P~. 

I 

I 
I 
I 

I 
I 

I 
I 
I 
I 
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I 
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19.6. l- the lnt'raco: 

fi-j has informed tie of the reasons (if any) given by the rele¥ant Appro .. ,al ·Body­

for declining to issue or rene..,,, the Design Stage Consent by tl1e progra1nrned 

date and has provided app1·opriate supporting documentation to tie~ 

fH1 has int·ormed tie as soon as practicable after it became aware that the Design­

Stage Conse11t may not-be obtained 01· reRO\'f'ed by the programmed date; 

~ has used 1·easonable e11deavol1rs to afford tie tee opportunity-to,meet·V,'ith the 

relevant ,'\ppro¥al Body .,•,ithin 3 Business Days of notification pursuant to 

Clause 19.6.l(i) ,1nd ·(ii) 1tvith a view to resol't'ing tl1e situation and supported 

tie .. by-its attendance at such meeting, acco,npanied by the SDS Provider; 

has acted in order to 111itigate the impact of the fuilure to-obtain or-reno,.., tl10 

Con.sent; 

19.6.2 the Infraeo has taken all reasonable steps to 1na11age the SDS Provider to ensure the 

SDS P1·ovider obtains or renews the Design Stage Consents and ensures timely 

provision of adequate ,·equired info1·mation to the· rele1raF1t Appro¥al Body in 

accordance- '>Vi·th the · Consents Prog1·an11ne, the Design Deli110£y Programme, the 

agi·eed requiren1ents 0t"·the ,'\f3fffl)val Bod.y and the Design Management Plan as set 

out in Schedule Part 14 (:Revie,~· •01·ecedt11·e and Desigt1 Mtt11age111e11t Pkt11); 

19.6.3 ·11l1ei·e the Approval Body· is GEG, tl1e inability to obtai11 01· 1·ene\'+' the Conse11t is 11ot 

the result of the Infraco 1·eprogramming the lnfraco \1/orks or instructing the SDS 

Provider to reprioritise the Design Delivery ~ogramme (save \¥here su€h-
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reprogra:fAffl:ing or reprioritisatio11 is the direct resl1lt of a tie Change, a Relief Event, 

a default by tie or a Compensation E>1ent or has been agreed pursuant to Clause 

19.16), such that CEC has insufficie11t time or infor1nation ·i11 which to respond to an 

altered timescale; 

19.6.4 •,•1h0Fe the ,'\J_'Jproval Body is CEC and where CBC has fai.led to 1·espond an-d comply 

with tl1e timescale requirements set out in the Consents Prog1·an1rne, such failure has 

not been caused by incon1plete or late st1bmissions by the SDS Pf·ovide1· or the rnfraco 

as required by the Consents Programn1e, Schedule Part 14 (Reviel~' P1·ocetlttre a11d 

Design Alttnc1gemen1 Pla,'i:), SDS Agree1nent (other than as a ,·esult of a 

Compensation Event, Relief Event, default by tie or--tieChange); 

19.6.5 the failure to obtain or 1·enew the Consent is not a coe.sequence of a failure of tl1e 

SDS P1·0·,,ider to perform its obligations under the SDS A.greernent in terms of the 

quality or co11tent of the 1·elevant design submissions and as require.ct pu1·suant to the 

Consents Programme contained in Schedule Part 15 (P,··og1·!!111111e), Scl1edule Part 14 

(Reviel11 P1·tJee<itt1·e t111d Desig,i Menagenient ,Plt1,•i) an-d, \¥here relevant, Clause IO 

(Design De11elopment !Ind Fi11a.lisatitJ11); and 

J 9.6.6 the failure to obtain or re11e\v a Design Stage ConseRt for Infraco's Design is not a 

consequence of a-fai lu1·e ot· the Infraco to provide all the necessary information 

timeously in accrn·dance with Schedule Pait 14 (Re vie~~ ,0,.·tJcedu1·e and · Det,·ign 

,M-cinage11ient Pk1J1) and v1ith the Progra1n1ne or a f'ailure of the l11f1·aco to pi·ovide­

adequate technical support to the SDS Pro1,rider pu.rsua11t to Clause 19.5.1 or a 

consequence of the content· or quality of the lt1fraco Design but not, for--avoidance ot· 

doubt, on the grounds of design principle, scope, form 01· specitlcation ',\'here sucl1 

design meets the En1ployer's Requirements and the Infraco Proposals. 

19.7 Subject to Clause t9.6, -Clause 19.5.2 shall apply ,vhere, ,ind to the ex.tent that, a Conse11t is 

sought and the releva11t ,<\pprovals .Body 

19.7.J requires e-hanges to design \1ihich cot1ld not -reasonael)' hav-e been anticipated fro,n 

the previous formal or infer.mat consultations 01· communications with·the i\.pprovals 

Body; or 

19.7.2 does not deli'<<e:r the Conse11t v,ithin the-period stated in the Conse11ts Prog1·amme or 

such Consents Programme updated in accordance with these te1·1~1s . 
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19. 8 Clauses 19.6.3 and 19.6.4 shall not apply to a Consent whe1·e CEC is the Appro¥al 'Body and­

•r1l1ere CEC, acting rea~;onably, has agreed in-'.vrtting to a proposal from Infraco to changes in 

the sequencing, -paelc.aging, ti1neseales, rep1·ogramming or reprioriti,sation imple1nented by 

Inf'raco from the Consents PfOgramme, the Design Delivery PrograHlflle and the Design 

Management Plan as set out in and the Schedule Part 14 (Re\'ie~-., P,·oeedHre end Desig,'I 

l+/ti,1egemenl Pkt,i), pro\1ided that -Infraco has provided reasonable ad\•ance-notice to tie and 

to the ,'\.ppro•,als Body inclu<ling f'ull details of the rroposed changes.Jl!QT 11sep. 

19. 9 Responsibility for obtaining, maintaining or renewing any Consent which is not specified in 

the Consents Programme {''Additional Consent") shall be allocated as follows: 

I 19. 9 .1 'lvhere the Additional Consent isa Design Stage Consent, it shall be 

I the responsibility of the Infraco to manage the ·SDS Pro·,·ider in obtaining 

I the Consent (to -the eKtent that such Consent is tl1e responsibility of the 

I SDS P1·ovider to obtain under the SDS ,<\greement), save for Consents 

I ',•,hich relate to design prepru·ed by the Infiaeo-itself iR .. ,,hich case tl1e 

I Infraco shall be--responsible for tl1e Conse11t which, if appropriate, shall be~ 

I 

l 

I 
I 

19.9.2 

19.9.3 

19.9.4 

where the Additional Consent is a Design Stage consent or a 

Construc.tion and .Maintenan.ce Stage Consent, it shall be the Infraco's 

responsibility and, if relevant, shall be dealt with as an Infraco Change; 

where the Additional Consent is a tie Consent, tie shall be 

responsible for obtaining, maintaining or renewing it. 

Where the Additional Consent is not a Design Stage Consent or a 

Construction and Maintenance Stage Consent and tie requires Infraco to 

obtain it, then tie shall Instruct Infraco and such instruction shall be a 

tie Change. 

The Parties shall provide all reasonable support to one another in relation to obtaining and 

maintaining such Additional Consents and each shall bear its own costs in obtaining any 

Additional Consent, save where the Additional Consent is required a.s a result of a. tie 

Change, in which case the costs related to obtaining the Additional Consent shall be 

included in the valuation pursuant to Clause 80 (tie Change). or Sched11le Part X. 

19 .. 10 tie shall obtain the Network Rail Possessions required by I.nfraco to carry out and complete 

the Infraco Works in accordance with the Programme. The lnfraco shall prepare and 

provide to tie in accordance with the .Programme all required technical and design 

documentation necessary to enable tie to apply to Network Rail to obtain Consents for the 
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booking or rebooking of possessions (which have been obtained by tie based on the 

Infraco Proposals) in accordance with the Programme. tie shall be responsible for the 

charge payable to Network Rail for possessions, save where new possessions are needed 

due to the Infraco's default or delay (save where such default or delay has been caused by 

a default by tie, a Compensation Event, Relief Event or a tie Change) in which. event any 

associated charges shall be paid by the Infraco. Cancellation or alteration by Network Rail 

of possession dates, timings or duration with insufficient notice or replacement possessions 

19.11 The Infraco shall update the Consents Programme by each Reporting Pe.riod End Date 

showing progress and any Additional Consents to be obtained. tie shall be entitled to 

request information In relation to the progress of the application for any Design Stage and 

Construction and Maintenance Stage Consent and t'he Consent Itself and the Infraco shall 

provide the same at no cost to tie. 

19. 12 The Infraco shall notify any relevant Approval Bodies, with a copy to tie, of the dates and 

times when the Infraco will require their services on the Site and shall be responsible for 

the co-ordination of their works if necessary with the remainder of the Infraco Works. 

19 .13 Where tie's authorisation or completion of documentation in respect of compliance with 

any Law is required, the Infraco shall furnish the relevant documentation to tie and, where 

possible, permit tie a period of 10 Business Days to authorise or complete it. 

19.14 Except where otherwise provided in this Agreement and except in respect of tie Consents, 

the lnfraco shall, or procure that the relevant Infraco Party shall, give all notices and pay 

all fees required to be given or paid in connect.ion with the procurement of any Consent . 

19.15 Without prejudice to the Infraco's obligations and rights under Clauses 18, 20, 32.1 and 

32.2 and subject to tie's obligations to provide Land Consents in relation to the Permanent 

Land and the Temporary Sites pursuant to Clauses 18.1 and 18.5 and tie's obl.igations 

pursuant to this Clause 19, if the carrying out of the Infraco Works or the remedying of any 

defect.s therein is likely to necessitate any Interference wlth the rights of adjoining or 

neighbouring landowners, tenants or occupiers, then the Infraco shall use reasonable 

endeavours to obtain the prior written agreement of such landowners, tenants and/or 

occupiers on terms and conditions acceptable to the Infraco, acting reasonab.ly. tie shall 

provide such reasonable assistance as requested by the Infraco in obtaining any such 

agreeme.nt. The lnfraco shall comply with any conditions contained in any such 

agreement. 

19.16 The Infraco may, upon 1·er1sonable·notice to tie, request a change tethe or~r jn whjdJ. the 

or re-prioritise submissions in order to preserve the Programme (or to mitigate adverse 
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impact upon it). In the e¥ent that the Int'raco caR demonstrate to tie, acting reasonably, that 

the change reqaested is necessary to prevent or mitigate the effect of a tie Change, a Relief 

Event, a Compensation Event 01· a Notified Depart1:1re or- that such Fe sequet1cing or re 

change in CEC's resourcing requirement or its wo.rk load per unit time in processing the 

relevant submissions, the11 tie shall approve such change .. vithifl a timescale that is 

reasonable in the circ1:1mstances . 

19.17 If having used reasonable endeavours, having acted in accordance with Good Industry 

Practice i.n relation to any construction methodology relevant to the granting of a 

C.onstruction and Maintenance Stage Consent and having provided all necessary 

information required to obtain such Construction and Maintenance Stage Consent, Infraco 

is refused such Construction and Maintenance Stage Consent or the granting of such 

Construction and Maintenance Stage Consent is unreasonably delayed, then such refusal or 

I delay shall be a Compensation Event to th~ rxt,ent.~h ~lilY a,pplies to Qff Street 
I Wprk§ to which Clause 65 (Compensation Event) shall apply, 

I 
I 
l 
I 
I 
I 
I 

1.9.18 Where the Infraco obtain an APA Consent, the Infraco shall forward two copies of such APA 

Consent t.o tie. 

19.19 The lnfraco shall not be eetitled to any relief or compe11sation and the provisions of Clause 

65 (Compensation Events) shall not apply in the event that InfFaco·9esign ·is-(i) not s1:1bmitted 

£o the SDS Provider in accord.ance v;ith the Consents Programme and Schedule Part 14 

(Reviei•,• ,Procedt,,·e al'ld Design Ma11eget11et1.t ,Pltt,i); or (ii) is reJected by the Approvals Body 

on gi·ounds of content or quality bL1t not, for avoidance ,of .. doubt, ·OR··the ·gro1:1nds of design 

principle, scope, form or specification where sL1cl1 design 1neets the En1-ployer's Requi1·en1ents 

and the InfTaco Proposals,. 

20. BUILDING FIXING AGREEMENTS 

20 .1 The Infraco shall submit Proposals to tie at least 6 months (other than any revised 

Proposal referred to in Clause 20.3 in which case such Proposals shall be submi.tted to 

allow sufficient time for tie acting expeditiously to review and agree in order to comply 

with the Programme) prior to the date on which the Inf.raco proposes to install, mai.ntain, 

modify or replace any relevant supporting infrastructure in order to comply with the 

Programme. The Infraco shall, prior to taking any action under Clause 20.4 or otherwise in 

relation to the installation, maintenance, modification or replacement of any relevant 

Infrastructure, obtain tie's consent to the Proposals referred to in this Clause 20.1, which 

consent shall not be unreasona.bly withheld or delayed provided that if tie unreasonably 

withholds or delays such consent the Infraco shall be entitled to refer the matter to the 

Dispute Resolution Procedure. 
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20.2 Concurrently with the action under Clause 20.1 and subject to Clause 19 (Consents and 

Traffic Regulation Orders) the Infraco shall obtain all necessary Consents or approvals from 

the relevant planning authority for the installation of temporary poles as an alternative for 

every proposed building fixing, in order that Clause 20.9.1.2 can be implemented forthwith 

on said clause being utilised. 

20. 3 In the event that tie do not consent to the Proposals referred to in Clause 20.1, the Infra co 

shall submit revised Proposals to tie to install, maintain, m.odify or replace any relevant 

supporting infrastructure, in. order to obtain tie's consent in accordance with Clause 20.1, 

in order to comply with the Programme. 

20.4 In the event that tie gives its consen.t to the Proposals referred to in Clause 20.1, the 

Infr.aco shall obtain all necessary Consents or approvals from the relevant planning 

authority in accordance with Clause 19 (Co.nsents and Tra.fflc Regulation Orders). 

20.5 Where it is agreed, pursuant to Clause 20.3, that a building fixing is to be used, modified 

or replac.ed, the Infraco shall: 

20.5.1 at its own cost:. 

20.5.2 

20.5. l. l provide tie with all information tie reasonably requires in order to secure 

the consent of the Heritable Proprietor and any other relevant party to 

allow the Infraco to carry out a. survey in order to ascertain whether the 

relevant building may safely support the Joa.dings which will be imposed 

upon it by the building fix.ings (or modification or replacement thereof) to 

be attached thereto for as long as may be required in connection with th& 

Edinburgh Tram Net•.vorklnj.tial IPhase..Ja; and 

20.5 .1.2 carry out the relevan.t survey 

to allow tie and Infraco to enter into or vary a Building Fixing: Agreement with the 

Heritable Proprietor unde.r Clause 20.6; and 

at its own cost, by the date falling 90 Business Days b.efore the date on 

which the building fixing (or modification or replacement thereof) is scheduled to 

be affixed in accordance with the Programme, provide tie with all information tie 

reasonably requires in order to secure the agreement of the Heritable Proprietor to 

allow the siting, modification or repla.ceme.nt (as the case may be) of buildin.g 

fixings in such locations as the Infraco has set out in the Proposals issued pursuant 

to Clause 20.1, which agreement shall be docum.ented and set out in the form of a 

Building Fixing Agreement or a variation to the existing Building Fixing Agreement 

or in the form of a new Building Fixing Agreement, subject to any amendments 

that tie may agree. 

86 
LONDON\ THV\21368667 .13 

CEC02085623 0092 



20.6 Subject to Clause 20.11, the Pa1·ties shall enter into any Building Fixing Agreement 

required pursuant to Clause 20.5.2 and tie shall procure that CEC and tl1e Heritable 

Proprietor enter into such Building Fixing Agreement. 

20. 7 If any Heritable Proprietor withholds conse11t as envisaged by Clause 20.5, tie may, at its 

own cost, utilise the procedu1·e for application to the Sheriff Court pursuant to section 

16(4) of either the Edinburgh Tram (Line One) Act 2006 or the Edinburgh Tram (Line Two) 

Act 2006 (as appropriate). 

2 0. 8 Where tie decides to use the procedure referred to in Clause 20. 7, the Infraco will use all 

reasonable endeavours to assist tie in such proceedings and tie shall reimburse fnfraco for 

its reasonably and directly incurred costs in complying with this obligation. 

20. 9 Where tie u.ses the procedure referred to in Clause 20. 7, and tt1e application is rejected by 

the Sheriff Court, in whole or in part, or where tie determines that the rejection is likely to. 

be upheld by the Sheriff Court, the Infraco, as directed by tie (acting reasonably) shall.: 

20.9.1.1 where in Infraco's opinion (acting reasonably) there is sufficient time within the 

construction programme, submit alternative plans for affixation of building fixings 

to alternative buildings at or around tt1e same location; or 

20.9.1.2where in Infraco's opinion (acting reasonably) tt1ere is not sufficient time within the 

construction progra.mme to propose such alte1·native plans, install a temporary pole 

in accordance with Clause 2.0.3 provided Infraco has obtained the application or 

applications required in order t .o obtain all necessary Consents or approvals from 

the relevant planning authority in accordance with Clause 20.4; or 

20.9.l.3submit alternative plans for affixation of building fixings to alternative buildings at 

or around the same location and install foundations for a temporary pole in 

accordance with Clause 20.3. 

For the purposes of this Clause 20.9, tie will review such alternative plans and then issue a 

tie Change which shall be a Mandatory tie Change and the provisions of Clause 80 (tie 

Cha11ges) shall apply. 

20 .10 If a relevant Heritable Proprietor or other appropriate party serves notice on the Infraco 

prior to the Expiry Date pursuant to Law or pursuant to a Repairs Notice or Redevelopment 

Notice under a Buildi11g Fixing Agreement (each as defined therein), requiring the 

temporary removal of a building fixing, the Infraco shall, subje.ct to obtaining any 

necessary Consents for such removal and tl1e erection and use of a temporary pole to 

support OLE at that location, remove the relevant building fixing or any part thereof as 

requir·ed by the terms of the relevant 11otice and shall be entitled to support the OLE at 

that location by erecting a temporary pole provided that as soon as reasonably practicable 
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upon completion of the third party's works in respect of which the notice was served the 

Infra co shall: 

20.10.1 remove any temporary pole; and 

20.10.2 thereafter support the OLE forming part of the EeiiHburgh Tram 

Net\•1orkXnitial Phase la at that location by way of a building fixing 

and not by any other method. 

For the purposes of this Clause 20.10 such removal shall be a Mandatory tie Change and 

the provisions of Clause 80 (tie Changes) shall apply. 

20.11 If having undertaken a survey pursuant to Clause 20.5.1.2, the Infraco is reasonably of the 

opinion that the building to which a building fixing is to be attached, modified or replaced 

cannot safely support the loadings which will be imposed upon it by such building fixing (or 

modification or rep.lacement thereof) for as long as may be required in connection with the 

Edinburgh Tram Neh\1ork.Initial Phas_e la, and there is no alternative building at or around 

the same location to which the building fixing could reasonably be attached, and the 

Infraco submits to tie the survey and ,report upon which such opinion Is based and either: 

20 .11.1 tie confirms in writing to the Infrac.o that it does not dispute such 

opinion; or 

20 .11. 2 it is determined by the Dispute Resolution ,Procedure that such 

opinion is correct, 

then the Infraco shall be entitled to select the method for supporting the OLE at that 

location subject to obtaining all necessary Consents or approval from the relevant planning 

authority. 

20.12 If, following compliance with Clauses 20.2, 20.4 and 20, .. 9, having used, reasonable 

endeavours (including application of Good Industry Practice) and provided all necessary 

information in a timely fashion required to obtain a Consent for any building fixings, the 

granting of such Consent to the Infraco is either refused or is delayed, such refusal or 

delay shall be a Compensation Event pursuant to Clause 65 (Compensation Events). 

20 .13 Clauses 20. 7, 20.8, and 20.9 shall apply equally to circumstances where a Building Fixing 

Agreement is entered into but the successor to the whole or any part of the interest of the 

Heritable Proprietor in question refuses to honour the terms of the same or to enter into a 

fresh Building F.ixing Agreement as to when a Heritable Propriet.or withholds consent 

envisaged by Clause 20.5. 

20 .14 Subject to Clauses 77 .2, 77.3, 77. 7 and 77 .8 (and where applicable Clauses 16. 72 and 

16. 73), Infraco shall indemnify CEC during the Term in respect of any payments properly 
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made pursuant to Clause 4 of any Building Fixrng Agreement to the extent that liability to 

make such payment has arisen as a result of the Infraco's breacl, of its obligations u11der 

tl1is Agr·eement. 

21. NEW ROADS AND STREET WORKS ACT 1991 AND UTILITIES DIVERSION 

21.1 In this Clause 21 (New Roads and Street Works Act 199.l and Utilities Diversion) "NRSWA" 

shall mean the New Roads and Street Works Act 1991. 

21.2 NOT USED 

21. 3 All other expressions common to the Act and to this Clause 21 (New Roads and Street 

Worl<s Act 1991 and Utilities Diversion.) shall have the same meaning assigned to them by 

NRSWA. 

21.4 The Infraco shall obtain any street works licence, road opening permits and any other 

consent, licence or permission (other than any Land Consents) under NRSWA that may be 

required for the carrying out of the Infraco Works on public roads and shal.l supply tie with 

copies thereof including details of any conditions or limitations imposed. 

21. 5 The Infra co shall be responsible for giving to any relevant utility any required notice ( or 

advance notice where prescribed) of its proposal to commen.ce any worl<. A copy of each 

such notice shall be given to tie. The Infra co shall use reasonable endeavours to assist tie · 

and CEC in relation to the operation of NRSWA to recover contribution fr·om, where 

appropr·iate, any relevant statutory undertaker. 

21.6 lf at any time dur·ing the Term works are carried out on the Permanent Land: 

21.6.1 by or on behalf of a utility; 

21.6.2 by the roads authority or any other third party authoris.ed t.o carry 

out such works by the roads author·ity; 

except in any case wher·e the works are exect1ted by Infraco or an Infraco Party pursuant 

to Infraco's obligations under this Agreement ("Third Party Works"); 

21.6.3 Infraco shall not be in breach of and shall be relieved of its 

obligatior1s under this Agreement to the extent such breach is caused by 

such Third Party Works; and 

21.6.4 where such Third Party Works do n.ot meet the standards set in the 

Employer's Re.quirements to which lnfraco is obliged to 111aintain the 

Infraco Works In accordance with Clause 52, Infraco shall be relieved of 

its obligations to r11eet the standar·ds set in Schedule Part 2 (Employer's 

Requi,·ements) in relation to such T!1ird Party Works and shall not be 
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ob.liged to repa ir, reinstate or otherwise maintain such works except if 

otherwise Instructed by tie, .in which case such instruction will be a tie 

Change provid ed that the Infraco notifies tie prompt ly upon becoming 

aware of the occurrence of such Third Party Works. 

,<\.DVERSE PIIYSICAL CONDITIONS AND AR'flFICIAL OBSTRUCTIONS 

22.J NOT USED!!. 

I 22.2 If at any time prior to 3 '>'leeks before the commencement of enginee1·ing and const1·uction 

I activities (as sl10•.vn in the Programme) on the affected-area of the Site, the Infraco identifies 

J or has reason to be.lieve that the1·e is l1neKploded ordnance, 1:1nidentit'ied utility apf)Bratus not 

I listed in the Utilities Inforffiation .. or ad'>'erse physical conditions, ground co11ditions, artificial · 

I obstructions andlor land '>Yhich is contaminated (other than land ,,.,.hich is con.laminated by the 

I lnfraco) and is not listed in the G1·ol1nd Condition Info1t11ation, the Inf'raeo shall as early as 

I 
I 22.3 'Nhen giving ,.,,ritten notice in accordance ·v1ith .. Cla1:1se 22.2, the Infraco sl1al! give details ot· 

I (iJ aAy anticipated effects of such u11eKplodecl ordnance, ltnidentifie,d utility apparatus not 

I listed in the-Ytilities Information, adverse physical co11ditio11s, g1·0L1nd cond.ition, artificial 

I obstructions or la11d '>1t1hich is contaminated,- (ii) the measures it has taken, is talcing or is 

I proposing to take, (iii) tl1e associa.ted estin1ated costs, -and-(iY) the e,ctent of the anticipated 

I de!.ay in·oF·interference 1t't1ith the carryi11g out of the Inf1·aco ¥.101·ks. 

I 22.4 Follo\¥ing receipt of the notice by tie pursuant. to Clause 22,2, tie's Repr-0sentatic¥e shall: 

I 
I 

I 
I 

I 
I 
I 
I 

22.4. l require the Iat·raco to investigate and report upon the practicality, cost and timing of 

alternative measu1·es ',\•hich may ee a,,cailaele; andlor 

22.4 .2 gi•,•e .,.,.ritten consent to the measu1·es notified by the Infraco u!lder C~ause 22.3 with or 

,...,jthout modific~ieni-and,'or 

22-.4 .3 gi•1e ""'riuen instructions as to how the 1:1neKploded ordnaace,-utility appru·atus which 

is not identified ±11 Schedule Part 4 I (GrotH1.tl Co11diJio11.1· ffll£l Utilities !1ifor111atio11), 

adverse physical conditions, g1·ound condition, artit'icial obstructions 01· land which is 

contaminated are to be dealt-v;ith 
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and tie's Representative shall either order a suspension under Clause 87 (&speno·ie,1 ej' 

\Vo1·k) or instr1:1ct-a tie Change in rospeet of tl1e \vo1·k to be carried out 1:1nder this Clause 22.4 

as-a Mandato1·y tie Change under Clal1se 80 (tie 01aRges) , 

22.5 Not'tvithstanding t.he provisions ot' Clause 5 (Pre1,•io:io11 c111d l11te.·p1·et:e.tio11 ef.'1'1:fo1·~l'latien), the 

discoYery by lAfraco at any tin1e follo'tving the date 3 v.•eeks before the commencement of 

engineering and coF1struction activities (as stated in the Programme) on: the ·affected area of 

tl1e Site: 

unexploded ordnance; 

utility apparatus \1,1hich is not identified in Schedule Part 4 l (G1·01111d Co11ditie11s end 

-u.tilitieo· ,!r1fe1·111Rtio11) and ,•1hich could not have, or tho nature of v.•hich-could not 

ha11e, rec1sonably been foreseen from the use of and interpolation from the Ut-ilities­

Informatjon; 01· 

ad1<1erse physical conditioRs, grouRd conditions, artificial obstructions and/or land 

which is contami11ated, where such. contamination has not been included in the 

Contract Price P-,nalysis v,hich could not ha'>'e or tho nature of >,vhich ,could not ha·,'e 

1·easonably been toreseen from the use of a11d i11terpolation fro1n the G1-ound 

Condition Inf·o1·mation; 

shall be a Compensatio11 E•,1ent in accordance· with Clause 65 (Co~1tpe1lsation &•ents) 

provide(! that: 

2'2.5. l the Inf1·aco demo11strates to the reasonable satisfaction of tie's Representative that the 

Infraco has used· its reasonable endeavours to a.djust the order and seque11ce in which 

the Inf'raco proposes to execute the Infraco ¥.'orks in order to ,ninimise the et·t·ects of 

the delay in, or if possible to avoid altogether any delay in, the progress by the 

Infraco of the .. Infraco '.Vo,·lcs; and 

22.5 .2 the Infraco de111onstrates to the reasonable satisfaction of tie's RepEesentati·,'e that tl1e 

lnf1·aco has 1:1sed its Feasonable endeavou1·s to 1ninimise and-mitigate any extra costs 

incurred i11 relation to such ad¥erse physical. conditions, grou11d conditio11s, a1·tificial 

obstructions, unexploded ordnance, unidentitied. utility appara.tus or land \•;hjcl1 is 

contaminated; and 

22.5.3 the Infraco demonstrates to the reasonable satisf'aetion · of tie's Representative that 

any claim f'or additional time relates to tim:i11g implications ,•1hicl1 ex:cced those that 

are contained v.•ithin the Programme-m -relation to tho discovery of unexploded 
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I conditions, artificial obst1·uctions 01· land Vt'hich is contaminated. 

I 
I 
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23. ACCESS TO THE INFRACO WORKS, THE SITE AND WORKSHOPS ETC. 

23.1 tie, tie's Representative and any person authorised by tie or tie's Representative shall 

upon reasonable prior notice being given have access during normal working hours to the 

areas where the Infraco Works are being carried out and to the Site (so far as the same is 

under the Infraco's control) a.nd to all workshops and places where work is being p.repared 

or whence mate.rials, manu.factured articles, machinery and equipment (including the 

'.frams) -are being obtained for the Infraco Works (inc.luding the premises of any Infraco 

Party) and the Infra.co shall afford every facility for and every assistance in obtaining such 

access or the right to such access provided that such access shall not disrupt or interfere 

with the performance by Infraco or any Infraco Party of the lnfraco Works and tie shall, 

and shall procure that tie's Representative and any person authorised by tie or tie's 

Representative shall, during any period when it or they have access to the Site, the Infraco 

Works and the Tram testing facilities, comply with all rules and regulations applicable to 

working at those premises for the safety of persons and convenience of the public. 

24. USE OF THE DEPOT 

24.1 On completion of the construction of the Depo~Sectiqg A, the Infraco shall enter into and 

execute the Depot Licence in the form set out in Schedule Part 32 (Depot Licence). 

24.2 Subject to the Infraco executing the Depot Licence and co.mplying with and procuring the 

Infraco Parties' compliance with the obligations in this Clause 24 (Use of the Depot) and 

the Depot Lice.nee, the Infraco and the Infrac.o Parties shall .have the right to access and 

use those parts of the Depot which the Infraco and th,e Infraco Parties properly require to 

so use for the purpose of carrying out the Infraco Works (including the Maintenance 

Services) In accordance with this Agreement. 

24.3 The Infraco agrees that: 

24.3.1 the right to access and use the Depot granted pursuant to this 

24.3.2 

Clause 24 (Use of the Depot) and the Depot Licence shall terminate on 

the earlier of the Termination Date or the Expiry Date; and 

the Infraco's and the Infraco Parties' right to use such parts of the 

Depot shall not create any relationship of landlord and tenant. 

24.4 Neithe.r CEC nor tie give any warranty as to the condition or fitness for purpose of the 

Depot. 
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24. 5 Subject to the exception set out in Clause 77 .2, tie and CEC shall not be liable for the 

death of or injury to persons or damage to any property or for any losses, claims, 

demands, actions, proceedings, damages, costs or expenses or other liabl lity incurred by 

the Infraco and/or the Infraco Parties or any person in the use of the Depot. 

24.6 Nothing In this Clause 24 (Use o.f the Depot) or the Depot Licence shall restrict tie's and 

I tie Parties' absolute right of access to any part of the Depot at any time provided that i 

I 
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24A.1 

if such access disrupts or interferes with the performance by 

Infraco or any Infraco Party of the Infraco Works, such disruption or 

interference shall be a Compensation Even • 

Infraco sha ll not be liaible for t ,he death of or inj11ry to 

pepot 13.uilr,ij;ng aoUII n,ecessaa access to the neaot Ll1111ildjna, 3,nd sbi!II •,se 
reusooable endeav,o•rts to extend sutb licence to inclyde the Mini Jest Track fr2111 
tbe~:il "d 12e,e111bec ~2l2l, l, ~ tie Shi!II s1nd sbi!II proc\lre that the Jr31,1 sqgpljer and 

witb the delivery qt the Jra11is> th~tor 51nd cec ii 5.w>"licence to th!Ll)epot 

™flen,1¥:d it tie or tie's sub"li~nc~ filil to com,r,lv with the Per111it to work . 

that the Per111it to Wnr'k Proced11res shall f.r~o1, , then on be co1,1plied with •. 

th~ 
Traru 

24A,:I In the period ~twf'eo tbe granting, o( the licence ,yndec clrause 24A and tbe 

for the 

PART 6 • PERSONNEL 
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25. TIE'S REPRESENTATIVE 

25.1 Subject to Clause 25.2, tie's Representative may exercise the authority of tie specified ln 

the Agreement. tie's Representative shall: 

25.1.1 be responsible for the day to day monitoring of the Infraco Works 

to be perfor·med by the Infraco; 

25.1.2 exercise such functions and powers of tie under this Agreement as 

tie may notify in writing to the Infraco from time to time; and 

25.1.3 be the p1·imary point of contact fo1· the Infraco with tie; 

and the Infraco shall observe, and shall procure that any Infraco Party observes,. all 

reasonable instructions of tie and tie's Representative given in accordance with this 

Agreement. The Infraco shall not and shall procure that any I11fraco Party shall not act 

upon any instruction from any other party unless confirmed by tie or tie's Representative 

in writing. If tl1e Infraco 01· any Infraco Party sl1all receive a11y sucl1 instructio11s, tl1e 

Ir1fraco shall notify tie or tie's Representative immediately. 

25.2 tie may by notice in writing to the Infraco from t.ime to time, restrict the authority of tie's 

Representative a11d/or require tie's Representative to obtai11 the specific approval of tie 

before exercising any such authority. In the event of such restriction or requirement, the 

Infraco shall look to tie to exercise the relevant authority or to confirm that tie has given 

the relevant approval. 

25 .3 Except as expressly stated in the Agr·eement, tie's Representative shall have no authority 

to amend the Agreement nor to relieve the Infra co of any of its obi igations under the 

Agreement. 

2 5 .4 tie ,nay by 11otice i11 writi11g to the I11f1·aco cha11ge the ide11tity of tie's Rep1·esentative. tie 

shall consult with the Infraco prior to the appointment of any replacement for tie's 

Representative, taking ac.count of tl1e need for liaison and continuity in res.pect of this 

Agreement. Such change shall have effect on the date specified in the written notice. 

25, 5 During any period when a tie's Representative has not been appointed { or when tie's 

Representative is unable through illness, incapacity or any other rea.son whatsoever to 

carry out or exercise his fu11ctions under this Agreement), tie shall carr·y out the functions 

which would otherwise be performed by tie's Representative. 

25. 6 No decision, act or omission of tie or tie's Representative shall, except as otherwise 

expressly provided in this Agreement: 
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25. 6.1 in any way relieve or absolve tt1e Infra co from, modify, or act as a 

waiver or personal bar of, any liability, responsibility, obligation or duty 

under t.his Agreement; 

25.6.2 in the absenc.e of an express written instruction or authorisation 

25.6.3 

issued by tie under Clause 80 (tie Changes) constitute or authorise a 

variation; or 

be construed as restricting or blnding tie in any way save with 

regard to the specific project matters to which it relates. 

25. 7 Where tie's Representative is not a single named individual, tie's Representative shall 

within 7 days of the Effective Date notify to the Infraco in writing the name of the 

individual wl10 will act on its behalf and assume the full i·esponsibilities of tie's 

Representative u.nder the Agreement. tie's Representative shall the1·eafter in Ii ke mann.er 

notify the Infraco of any replacement of the named individual. 

25. 8 tie's Representati11e may from time to time delegate any Of the duties and authorities 

vested in tie's Representative, and tie's Rep1-esentative may at any time revoke such 

delegation. Any sucl1 delegation: 

25.8.1 shall be in writing and shall not take effect until such time as a 

copy thereof has been delivered to the Infraco or the Infraco's 

Representative; and 

25.8.2 shall continue in force until such time as tie's Re.pi·esentative shall 

notify the Ir1fraco in writing that the same has been revoked. 

2 5. 9 Instructions given by tie's Representative or by any person exercising delegated duties 
. 

and authorities under Clause 25.8 shall be in writing. Provided that if for any reason it is 

co.nsidered necessary to give any such instruction orally the Infraco shall comply therewith. 

25.10 Any such oral instruction shall be confirmed in writing as soon as is possible ur1der the 

ci1·cumstances. Provided tl1at if the Infraco confirms in writing any such oral instruction 

which confirmation is not contradicted in writing by tie's Representative for·thwith it shall 

be deemed to be an instruction i11 writing by tie's Rept·esentative. 

25, 11 Upon the written request of the Infraco, tie's Representative or the person exercising 

delegated duties or authorities under Clause 25.8 s!1all specify in writing under which of his 

duties and authorities the instr.uction is given. 

26. INFRACO'S SUPERINTENDENCE AND KEY PERSONNEL 

26.1 The Infraco shall provide all necessar·y superintendence during tl1e construction and 

completion of the Infi·aco Works. Such superintendence shall be given by sufficient 
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persons having adequate knowledge of t!1e operations to be carried out (including the 

methods and techniques required, the hazards likely to be encountered and methods of 

preventing accidents) for the satisfactory and safe construction of the Infraco Works. 

26.2 The Infraco's senior representative on the Site ("Infraco's Representative") must be 

approved by tie, for which purpose the Infraco shall first provide tie with full detaifs of the 

experience and qualifications of the Infraco's Representative. 

26. 3 The Infraco shall ensure that, so long as the Infraco's Representative remains an employee 

or servant of the Infraco and is not i11capacitated by illness or other·wise nor absent in 

conseque11ce of his reasonable holiday entitlement, the Infraco's Representative shall 

unde.rtake overall supervision o.f the Infraco Works for whatever time may be required to 

ensure the completion of the Infraco Works in accordance with the Agreement. The 

Infraco's Representative shall be responsible for the safety of all Infraco Works. 

26.4 The Infraco's Representative shall.: 

26.4.1 act as tl1e principal point of contact for tie, and tie's 

Representative in relation to all matters related to this Agreement; 

26.4.2 have full authority to a.ct on behalf of the Infra co for all purposes of 

26.4.3 

this Agreement, and tie and tie's Representative shall be entitled to 

treat all instructions and directions of the Infraco's Representative as 

those of the Infraco; and 

manage and co-ordinate the provision of the Infraco Works by the 

Infraco (and any Sub-Contractor) and the integration of provision of the 

Infraco Works with the tasks being performed by tie's internal team 

and the other advisers and contractors appointed by tie (where such 

tasks have been notified to the Infr·aco), and liaise with tie's 

Representative i11 relation to matters arising in relatron to the Infr·aco 

Works. 

26.5 The Infraco's Representative shall not be changed by the Infraco without the consent of tie 

to such change (which consent shall not be unreasonably withheld or dela.yed) and the 

Infraco shall provide tie's Representative with full details of the experience and 

qualifications of the proposed substitute Infraco's Repr·esentative. The Infraco shall take 

account of the need for liaison and continuity in respect of the provision of the Infraco 

Works in accordance with the Programme when any chat1ge is proposed. 

26. 6 The Infraco shall also non1i11ate a deputy to tl1e I11fraco's Representative. During any 

period when the Infraco's Representative is unable through illness, incapacity, annual leave 

or any other reason whatsoever to carry out or exercise his functions under this 
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Agreement, such deputy shall carry out the functions which would otherwise be performed 

by the Infraco's Representative. 

26. 7 tie may at a.ny time request the removal from the Infraco Works of the Infraco's 

Representative or his deputy for reasons of incompetence or gross misconduct and request 

the prompt appointment of a satisfactory substitute, approved by tie and the Infraco shall 

provide tie's Representative with full details of the experience and qualifications of the 

proposed substitute. 

26.8 Any costs incurred by the Infraco in replacing the Infraco's Representative (in any 

circumstances) shall be borne by the Infraco. 

26. 9 The Infraco shall ensure that the Key Personnel shall have day-to-day res.ponsibility for and 

be involved in the performanc.e of the Infraco Works. 

26 .10 In addition to the Key Personnel, there shall at all t imes be a sufficient number of staff 

(including all relevant grades of supervisory staff} available for the provision of the Infraco 

Works in accordance with this Agreement. This obligation shall include ensuring that there 

are sufficient staff to cover periods of holiday, sickness and other absences, and 

anticipated and actual peaks in servicing the requirements for the .Infrac.o Works. 

26.11 The ln,fraco shalt locate staff at such locations as the Infraco considers convenient for the 

Infraco Works, provided that: 

26 .11.1 the Infraco acknowledges that it will not .be entitled to any 

reimbursement from tie in relation to the travel of any person to or 

from Edinburgh, or for the accommodatio.n or subsistence of any person 

visiting Edinburgh; and 

26 .11. 2 tie will require the Infraco to make the Key Person net available for 

meetings in. Edlnburgh at such times as tie may, in its absolute 

discretion direct subject to reasonable advance notice of such meetings 

being given by tie to the Infraco. 

26.12 The Infraco shall, and shall use 1·eas0Rable endea\10u1·s to p1·oct11·e that the Tram Supplier -a.nd 

ttam Maintainer, e11su1·es that there are no changes to the Key P-ersonnel v.1ithout tie's prior 

\
1
,
1ritten consent (such conseRt Rot to ee unreaso11ably ,,-..,ithheld or delayed) a.nd that any · 

replacement persons shall· be ot· at least equivale11t status and ability to the f.Jerson "''horn they 

1·eplace. 

26.13 The Infraco shall use all reasonable endeavours to ensure the continuity of the personnel 

assigned to perform the Infraco Works and shall select Key Personnel having careful .regard 

to those persons' existing work load and other planned commitmen.ts. 
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26.14 The Infraco shall ensure that its Key Personn.el shall: 

26.14.1 have the level of skill, experience and authority appropriate to (i) 

the Infraco Works to which such staff are allocated, and (Ji) the 

.standards to be achieved pursuant to this Agreement; and 

26.14.2 receive such training and supervision as is necessary to ensure the 

proper performance of thi.s Agreement and compliance with all 

regulatory requirements appropriate to and required for the 

performance of the Infraco Works in accordance with this Agreement. 

26 .15 All Key Personnel should have a nominated deputy who shall be capable of fulfilling the 

duties of the person to whom they are deputising in the event of their absence and who 

shall be kept fully informed of project status in the relevant area. 

26, 16 The Infraco shall not, during the period of this Agreement, contract or retain as an adviser 

or consultant, any person currently or previously employed or engaged as appropriate in 

the previous 3 months by tie u11iess the prior written appr·oval of tie has been obtained. 

For the avoidance of doubt, this Clause 26.16 shall not apply to the SDS Provider, the 

Tram Supplier and the Tram Maintainer. 

26.17 The Infraco shall (and shall procure that the Key Personnel, its staff employed in the 

performance of the Infraco Works and the Infraco Parties) comply with all regulatory 

requirements appropriate to and 1·equi1·ed for the performance of the Infraco Wor·ks, tie's 

Drug and Alcohol Policy. 

26.18 Tl1e Infraco shall not at the Depot or at any premises from where any Infraco Parties carry 

out the Infraco Works and/or any obligations under this Agreement at any time allow the 

consumption of, or work under, the influence of alcoholic liquors or drugs or give, sell or 

barter any alcoholic liquors or drugs or permit or suffer any suet, gift, sale or barter to be 

made by any Infraco Party. 

27. REMOVAL OF INFRACO'S EMPLOYEES 

2 7 .1 The Infraco shall employ or cause to be e111ployed in and about the construction and 

co111pletion of the Infra co Works and in tl1e superi ntende11ce thereof only persons who are 

car·eful, skilled and experienced in their several trades and callings. The Infraco shall 

ensure that its site supervisors and operatives who are involved in carrying out the Infraco 

Works shall l1ave CSCS ( or equivalent) certification, if relevant to the works they are 

performing. 

2 7. 2 Notwithstanding the provisions of paragraph 6 of parts A and B of Schedule Part 3 (Code of 

Cor1struction Practice and Code of Maintenance Practice), tie's Representative shall be at 

liberty to object to and require the Infraco to remove or cause to be removed from the 
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Infraco Works any person employed thereon who in the opinion of tie's Representative 

mis-conducts himself or is incompetent or negligent in the pe.rformance of his duties or 

fails to conform with an.y particular provisions with regard to safety which may be set out 

in this Agreement or persists in any conduct which is prejudicial to safety or health, and 

such persons shall not be again employed upon the Infraco Works without the permission 

of tie's Representative. 

27. 3 Any costs incurred by the Infra co in removing, or causing to be removed, a person in 

accordance with this Clause 27 (Removal of Infraco's Employees) shall be borne by the 

Infra co. 

28. SUB-LETIING AND THE APPOINTMENT OF SUB-CONTRACTORS 

28.1 The Infraco shall not sub-contract the whole of the Infraco Works. 

28. 2 Su~ect to Clauses 28.3 and 28,4, the Inf1·aco may sub co11tract part of the Infraco \\'orks '.¥ith· 

the prior ·.vritte11 appro\1al of tie, to a sub contracter, -supplie1·, sub consultant, specialist 

and/or other party for peFrorn1ance of that specific pa1·t of the Inf1·aco Worlcs. The consent of· 

tie shall be deemed to ha¥e been given to the appointment· of tl1e T1·a1n Supplie1·, the SDS 

Pro,·ider and the T1·am Maintainer. The consent of tie shall -also be deenred to have been 

given to the appointment of the sub contractors listed in Schedule Part 38 (_,1.PfJ,··oi;t•d 

S1:1.ppl:ie~·1,· and Sub Ce,11J·ec·te,"S end T1'lldes) and to the listed aspects of the Inf1·aco \Vorks 

aF1d.ior trades required for the Infraco Worlcs ifl respect of which the-lnfraco 1n,1y appoint a 

sub cofltractor,- sue cons1:1ltant, specialist and/or otl1er party.TJ1e Infi:aco n1ay s11b.~contract. 

parts of the Infr.acoWnrks without the consent of tie heing reu•iired..._. 

28.3 In respect ot· the Key 8l1b Contractors not already app1·oved and-listed in Schedule Pa1·t 38 

(App,·e11ed Sttpplie,·.y e11d Sub Ce1ft.•·ec1e.··s a11.d T,·ade.Y), the Int·raco shall supply a reasonable 

level of rele,•ant information (including cu11·iculum vitae, information on relevant ex.perience 

and technical capacity, insu1·a11ce details and the methodology t'or provision of the sub let 

'>Vorks) ··required by tie to ena.ble a decisio.n to be 1nade by tie on the suitability of the 

p1·oposed Key Sub Contractors to peFfor1n the relevant part of the I11fraco Works. tie's 

decision on tl1e use of and identity of any sub controctor, supplier, sub consultant, specialist 

and/or other pE1Fty shall not be unreasonably witl1held or delayed provided that tie is entitled 

28 .3. l tie considers that the proposed Key Sub Contracto1· has an unacceptable -safety 

1·ecord; 
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28.3.2 sucl1 Key Sub Contractor '>Vill not p1·ovide a oollateraJ warranty ie accordance with 

Gla1:1se 28.+ t1nless Int'i·aco provides a collateral 1,•1arranty in accordaece -.•1ith Clause 

28.10; 

I 28.4 The Infraco shall obtain tie's app1·oval to the form of sub contract for any work ·.11hich is to be 

I sub contracted· to ea€h Key Sub Co11tracto1· i11 advance of such sub co11tract's execution. tie 

I shall notify the Infraco of its appro,•al '>'>'ithin 10 Business Days ot· a request for s1:1ch approval 

I by the Iaf1·aco •.vhich appro•;al may only be 'tvithheld by tie acting reasonably if:.aroc.ure th1:1t 

I e~b $Ul,}-contci1ct it ent~r:- into witb a krv S.11.b-(:ontractor contajn5 reasonable 

I 
I 28.4.l the sub co11tract does not i11 Sltbstance reflect the Inf1·aco and the relevant Key Sub 

[ Contractor as parties to such sub-contract, the provisions listed in Schedule Part 38 

J (App,·o-,,ed S1tf)f}lieFS e1nd -Suh G-ont,"€1c1e,-~-e1nd T,·ades) Part II in so t'ar as they relate 

I to the v,ork that is to be sub c·ontracted; or 

I 28,4 .2 the terms of the Sl1b contract will 1·esult in Inf1·aco being unable to perfor1n its 

I obligations u11der this ,i\greement. 

I 28.5 The Inf,·aco shall , a:fld shall procure tll:at e1rery -Sub Contractor shall, provide and employ i11 

I 

I 
I 
I 
I 

I 
I 

28.5.1 only such tecl1nical assistants as are slcilled, expCi·ienced and assessed as co1npeten! 

fo1· undertal(ing a specified range of acti•1ities in their respecti1re occl1.pations-and, as 

appropriate, sueh sub agents, foremen tmd leading hands as are competent to give 

proper super¥ision to the \¥01·Jc they are required to supervise; and 

28.5.2 such skilled, semi slcilled and unsl,illed labour as is necessary for the proper a11d 

timely eKecution of the lnfraeo Works. 

28.6 Notwithstanding the provisions of paragraph 6 of parts A and B of Schedule Part 3 (Code of 

Construction Practice and Code of Maintenance Practice), tie's Representative shall be at 

liberty after due warning in writing to require the Infraco to remove from the Infraco 

Works any employee of the Infraco and/or an employee of a Sub-Contractor who .mis­

conduc.ts itself or is incompetent or negligent in the performance of its duties or fails to 

conform with any pa.rticular provisions with regard to safety which may be set out in the 

Agreement o.r persists in a.ny conduct which is prejudicial to safety or health and such 

employee sh.all not be again employed upon the Infraco Works without the permission of 

t.ie's .Representative. 
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28. 7 Subject to Clause 28.10, the Infraco shall procure t.hat every Key Sub-Contractor 

(excluding the Tram Supplier, the Tram Maintainer a.nd the SDS Provider) provide to tie a 

collateral warra.nty prior to the date of execution of the relevant sub-contract: 

28.8 ;NOT USED. 

28. 7 .1 

28.7.2 

in favour of tie in the form set out .in part F of Schedule Part 8, 

(Bonds, Parent Company Guarantees and Collateral Warranties) with 

only such amendments as tie may approve such approval to be 

provided by tie within 10 Business Days of receipt of the proposed 

collateral warranty; and/or 

in favour of CEC, EAL, TEL and Network Rail (in this case, where 

relevant to Network Rail infrastructure, the operational railway and 

railway assets or its safety case and emergency procedures) in respect 

of carrying out the Infraco Works In the form set out in part F of 

Schedule Part 8 (Bonds, Parent Compa.ny Guarantees and Collateral 

Warranties) or in the case of EAL in the form set out In Appendix 8 to 

Schedule Part 44 (EAL Works); or 

28. 7 .3 where the form referred to in Clause 28. 7 .1 or 28. 7.2 cannot be 

obtained, in a different form acceptable to both Parties acting 

reasonably and tak.ing account of i.ndustry practice and in the case of a 

collateral warranty to be granted in favour of any person other than tie, 

the beneficiary's requirements. 

28. 9 8L1bject to Schedt1le Part 4 (P1·iei11g) theThe Infra co shall be and shall remain wholly liable 

to tie under this Agreement for carrying out and completing the Infraco Works .including 

any part of the Infraco Works carried out by any Sub-Contractor. 

28.10 In any case where the Infraco is unable to obtain a collateral warranty from a Key Sub­

contractor in accordance with Clause 28. 7 and can demonstrate to tie's sati.sfaction that it 

has used reasonable endeavours to do so prior to entering into contract with such Key 

Sub-Contractor the Infraco shall, if so required by tie, expressly warrant the Key Sub­

contractor's works in the form as would have been granted by the Key Sub-Contractor with 

the exception of the cap on liability under such collateral warranty which shall be 

expressed In the same terms as the Infraco Collateral Warranty. The inabi.lity to provide 

the collateral war.ranty from the Key Sub-Contractor in the circumstances described i.n this 

sub-clause shall not constitute a breach of this Clause 28. 

101 
LONDON\ THV\21368667 .1 3 

CEC02085623 0107 



PART 7 - GENERAL CONSTRUCTION ANO MAINTENANCE OBLIGATIONS 

29. SETTING-OUT 

29.1 Save in relatio11 to the Tram Maintenance Services and the T1·am Supply Obligations, until 

the issue of the Patent Defects Rectificat.ion Certificate in terms of Clause 46, the Infraco 

sl1all be responsible for the accurate setting-out of the Infraco Works and for tl,e 

correctness of the position, levels, dimensions and alignment of all parts of the Infraco 

Works and for the provision of all necessary instruments, appliances and labour in 

connection therewith. 

29. 2 Save in relation to the Tram Maintenance Services and the Ti-am Supply Obligations, until 

the issue of the Patent Defects Rectification Certificate in terms of Clause 46, if at any time 

during t.he progress of the Infraco Works, any error shall appear 01· arise in the position, 

levels, dimensions or alignment of any part of the Infraco Works, the Infraco, on being 

required so to do by tie's Representative, shalt at its own cost rectify such error to the 

satisfaction of tie's Represe.ntative (acting reasonably). 

29.3 The checking of any setting-out or of any line or level by tie's Representative shall not in 

any way relieve the Infraco of its responsibility for the correctness thereof and the Inf1·aco 

shall carefully protect and preserve all bench-marks, sight rails, pegs and other things 

used in setting out tl1e Infraco Works. 

30. SAFETY AND SECURITY 

30. 1 The Infraco shall throughout the. execution and completion of the Infraco. Works have full 

regard for the safety of all persons entitled to be upon the Site and Shall keep the Site (so 

far as the same is under its control) and the Infraco Works, in an orderly state app1·opriate 

to the avoidance of danger to such perso11s. 

30.2 The Infraco shall provide and maintain at its own cost all lights, guards, fencing, warning 

signs and watching when and whei·e necessary, or required by tie's Representative (acting 

reasonably), or required in accordance with Schedule Part 3 ( Code of Co11struction Practice 

and Code of Maintenance Practice), and/or in accordance with Good Industry Practice or by 

any statutory or other competent authority for the protection of the Infraco Works or for 

the safety of the public 01· othe1·s whilst minimising inconvenience. 

30. 3 The Infraco shall comply with, shall procure that the Infra co Parties shall comply with all 

their respective duties and obligations under all Law and requirements having the force of 

law relating to the health, safety and conduct of construction or n1aintenance operations. 

30. 4 The Infra co shall use reasonable endeavou1·s to procure that other persons authorised to 

be on the Designated Working Area (so far as the same is under its control) comply with all 
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