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65.2Al.3 what further Information tie requires to enable evaluation 

(or its completion) of any element of the Infraco's Compensation Event 

Notice. 

65.2A2 In the event that tie {acting reasonably) requires further information from Infraco 

pursuant to Claus.e 65.2Al.3 then Clauses 65.2Al.2 shall apply and tie shall complete Its 

review of the further information and respond within 20 days of its receipt. 

65.3 In the event that the Infraco has complied with its obligations under Clause 65.2.2, then 

(as applicable in the circumstances): 

65.3.1 the Planned Service Commencement Date and/or the relevant 

Planned Sectional Completion Dates shall be postpon.ed by such time; 

and/or 

65.3.2 Infraco shall be given such re.lief from performance of its 

obligations under this Agreement 

as shall be reasonable for such a Compensation Event , taklng Into account the likely effect 

of delay and on Infraco's ability to perform its obligations u,nder this Agreement and where 

appropriate the Programme shall be revised b.y the Infraco in accordance with Clauses 60.2 

to 60.5; and/or 

65.3.3 the Infraco shall be paid the amount of any direct and 

demonstrable additional cost as may be reasonable in the circumstances 

of the Compensation Event (as agreed by the Parties or determined 

pursuant to the Dispute Resolution Procedure) , such payment to be 

made through the operation of Clause 67 (Application fo.r .~1ilcstenc 

Payment) or Clavse 66 (Pav111ent in R~ct of Maioteoaact:.... 
Seryjcesl as aoorooriate and in relation to that proportion of the 

amount to which the Infraco is entitled which relates to additional costs 

expended in earlier Reporting Periods, payment shall be included In the 

.next Application for Milestone Payment following tie's assessment in 

relation to the Infraco's entitlement to extension of time, additional 

costs and relief pursuant to Clause 65.2Al.2~ 

65.4 In the event that information requi'red by Clause 64.2 is provided after the dates referred 

to in that Clause, then the Infraco will not be entitled to any reli ,ef .In respect of or durin.g 

the period for which the information is delayed. 

65. 5 The Infra co shall notify tie if at any time it receives or becomes aware of any further 

informat.ion relating to the Compensation Event, giving details of that Information to the 
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extent that such Information is new or renders Information previously submitted materially 

lnacc.urate or misleading. 

65.6 If, following tie's review and notification pursuant to Clauses 65.2A1 and 65.2A2, the 

Infraco disagrees with the notification that no Compensation Event has occurred, either 

Party may refer the matter for determination in accordance with the Dispute Resolution 

Procedure. 

65. 7 If, following tie's review and notifi.cation pursuant to Clauses 65.2A1 and 65.2A2, the 

Parties have not agreed the extent of the extension of time, relief or the additional costs 

assessed and notified by tie within 10 Business Days of notification by tie of its 

assessment that a Compensation Event has occurred, either Party may refer the matter for 

determination in accordance with the Dispute Resolution. Procedure. 

65.8 tie shall, in assessing any delay or extension of ti.me or costs or relief for the purpose of 

this Clause 65 (Compensation Events) 

65.8.1 not take into account any event or cause of delay or costs which is 

caused by any negligence, default of breach of contract or breach of 

statutory duty of the In.fraco or any of the Inf.race Parties; and; 

65.8.2 take into account an event or cause of delay or costs only if and to 

the extent that the Infraco establishes to the satisfaction of tie that the 

Infraco has used its reasonable endeavours to adjust the order and 

sequence in which the Infraco proposes to execute the Infraco Works in 

such a manner as to minimise the effects of the delay in, or if possi.ble 

to avoid altogether any delay in, the progress of the Infraco Works and 

mitigate the costs. 

65. 9 The Infraco shall not be entitled to and shall be deemed to have irrevocably waived any 

entitlement to any extension of time and/or additional costs in respect of any failure by the 

Infraco to: 

65.9.1 65.10.1 ident,ify any long lead time works and/or order any long 

LONDON\THV\21368667.13 

lead time materials; or 

65.10.2 identify any enabling works which are required in order to 

commence any part of the Infraco Works; or 

65. I 0.3 subject to Clause 19 manage the required interface with 

CEC in so far as this forms part of the Infraco Works; or 
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65,9.4 65.10.4 subject to Clause 19 manage any required interface with 

any Approval Body and/or third party where consent or approval for the 

Infraco Works is required at any stage of such works; or 

65.10.5 identify any instructions which are required from tie in 

order to progress t ,he Infraco Works in accordance with the Programme, 

provided that followlng the occurrence of a Compensation Event nothing in this Clause 

65.1065,9 sh.all prevent any long lead times, enabling works, required interfaces with C.EC, 

any Approval Body and/or third party, or instructions which are required from tie from 

being taken into account when consid.ering extensions of time and/or addit ional costs in 

accordance with Clause 65 (Compensation Events). 

65.10 I f th.e Infraco Works are delayed in circumstances other than those entitling the Infraco to 
' 

an extensiion of time or relief as set out In this Clause 65 (Compensation Events), the 

Infraco shall Inform tie at the earliest opportunity and shall give an estimate of the likely 

effect upon the Programme. In such circumstances, the Infraco a.t Its own expense shall 

take such acceleration measures as are necessary to achieve the requirements of the 

Programme. 

65.11 Notwithstanding the occurrence of a Compensation Event, the Infraco shall continue to 

carry out the Infraco Works unless otherwise agreed in. connection with this Clause 65 

( Compensation Events). 

I 65.12 \)!here a claim is made under this Clause 65 as a result of the occun·ence of a SDS 

I Compensation Event: . · 

I 65.12.1 Clause 65.2.3. l shall not appl)kte steps wl1ich might reasonably be expected to ha·1e 

I been taken by the SDS 14o'<•ider; 

I 65.12.2 if the SOS Com13ensation Eve11t is Co,npensation Event (t) the1·e shall be deducted 

I f1·0111 at1y additio11al costs which Infraco is-entitled to recover pursuant to Clause 65 .2 

I the amount of liquidated dan1ages reco•1erable from the SBS Pro·riee1· -pursuant· to · 

j Clause 27.-7of-the8DS ,o,greement (as amended by the SDS Novation ,A,green1ent) 

j 65.13 It· the SDS Compensation E¥ent-is Compensation Event (u), there shall be dedl1cted from any 

I additional costs ,,,.,l1ich Infrt1co is entitled to 1·ecover f)Ursuant-to Clause 65 .2, the full amount 

I recO\'erable by Infraco (that is to say up to ten 111illion pounds (£10,000,000) for each and 

I every e'<1ent) pursuant-to the S-DS Agreement and specifically Clause 27 (as a1ne11ded by the 

I SDS Novation /',g1·eement) as a result of the occuffence ,of such Co.mpensation E•,•ent.NQT 

I 
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PART 13 - PAYMENT AND TAXATION 

66. PAYMENT OF THE CONTRACT PRICE 

66.1 Subject to the terms of this Agreement, tie shall pay the Contract Price to the Infraco for 

the carrying out and completion of the Infraco Works. 

66.2 

sums due in respect of Coastruction Milestones, Critical Milestoaes an.d Tram-Milestones 

and any payment to ee m.ade ia i=espect of Construction Milestones, Critical Milestones and 

Tram Milestoaes shall be made in accordance with the procedure set 

out in Clausec1a,1se 67 (Payment in Respect of Applications for A1ilesw1ie .Payments). 

66.3 Any application for payments of sums due in respect of the Maintenance Services and any 

paymen.t to be made in respect of Maintenance Services shall be made in accordance with 

the procedure set out in Clause 68 (Payment in Respect of Maintenance Services). 

66.4 Until the issue of the Certificate o.f Service Commencement, any appl1ication for payments 

of sums due in respect of Permitted Variations or other costs or expenses which have been 

expressly approved by tie and/or to which the Infraco is entitled in accordance with this 

Agreeme.nt shall be made in accordance with the procedure set out in Clause 67 (Payment 

I in Respect of Applications for Afilesw,~e · Payments). 

66.5 Subject to Clause 66.6, after the issue of the Certificate of Service Commencement, any 

applicatlon for payments of su.ms due in respect of Permitted Variations or other costs or 

expenses which have been expressly approved by tie and/or to which the Infraco is 

entitled in accordance with this Agreement shall be made i,n accordance with the procedure 

set out in Clause 68 (Payment in Respect of Maintenance Services). 

66. 5 Promptly following the issue of the Certificate of Service Commencement, tie shalt prepare 

and issue a statement of final account which the Parties, acting reasonably, shall use 

reasonable endeavours to agree with.In fo.rty five days of its issue. If and to the extent that 

the Parties, fail to agree the statement of final account within 45 days, eithe,r Party will be 

entitled to refer the matter to the Dlspute Resolution Procedure for determination. In the 

absence of manifest error, and subject to Infraco's right to apply for further payment in 

accordance with this Cla.use, the agreed statement of final account shall be con,clusive and 

binding on the Parties as regards all amounts due and paid pursuant to this Agreement in 

connection with the design, construction, Instal lation, testing, commissioning and 

maintenance of the Infraco Works up to the date of issue of the Certificate of Service 

Commencement. The Infraco shall not be entitled to apply for any further payment 

regarding Infraco Works completed prior to the date of the Certificate of Service 

Commencement after the date which falls three months after agreement of the statement 

of fina,I account, e11:cept to the extent such further payment relates directly to latent defects 
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cau.sed by a deficieRcy iR desigR f'FOduced by the SDS P-revider (subject to Infraco's rights 

aRd obligations in 1·esf1ect of such late11t d.efects under this P,greement) or relates to 

payments which are the subject of formal dispute re.solu.tion process pursuant to Clause 97 

(Dispute Resolution Procedure) commenced no later than si.x months from the dat.e of 

issue of the statement of final account by tie. 

67. PAYMENT IN RESPECT OF APPLICATIONS FOR. MILESTONE PAYMENTS 

Application for Milestone Payments 

67.l The Infraco shall submit each Application for Milestone Payment, and/or an application for · 

payment foreav111ent. Cwhjch 111ay include in ad,djtjon to tbEt.Ar11oqnt cl"i11,1ed in 

for Pil~Yment i·o te~t .9f the Qo Str"t Works s1s set 01,1t io ~ru;ljx A of 
Sched.JJle part iS CQn $trt,U?t Works) any other fees, costs and/or expenses in respect 

of Permitted Variations or other costs or expenses which have been expressly approved or 

s;:ertified by tie Qt the Certifier and/or to which the Infraco is entitled in accordance with 

this Agreement ,'lhicll are being claimed by the Infraco for the p1·evious Reporting ~riod,l 

to tie's Representative .. vithin 3 Business Days follo•,.,•ing each-Ref)ortiflg Pe1·iod End Date 

f)fovided that:and the c;ertifiec not later tbilO z dil:D, lu!fore the VaJ1,1atjon 12ate. 

67. l. I save in the case where the tie Rep.resentative has 11ot issued a Construction Milestone 

Completion Certificate or a Critical Milestone Completioa Certificate pursuant to 

Clal1se 41 without notifying a reason fur-eot doieg so y,rithi11 IO Business Days of the 

date on \Vhich it is ·established that the relevant CoRstruction Milestone or C1·itical ­

Milestone has beea achieved pt1rst1ai1t to Clause 4 1.3, the Infrace~hall Rot subrnit an 

,'\f1plicatio11 for Milestone Pay.ment-claiming payment in 1·espect of a Construction 

Milestone or C1·itical Milestone for v,1l1ich tie's Representative has flot issued a 

ConstructioR Milestone Completion Certificate 01· a Critical Milestone Co.mpletion 

Certificate;· 

67.1.2 subject to Clause 67.1. I, the Infraco may submit an ,'\pplicatio11 for Milestone 

Pa)1H'l:ent even if tie's RCf)ret,e11tati>;'e has not issued a Milestone Completion 

Certificate in ,·espect of e¥ery Milestone 1,vhich has been identified iR that 

Application · for MilestoRe 'Payment; and 

67.l.3 NOT US.lID 
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67.1~4 subject to Clause 67.--l -.l , the Inii·aco may include an applicatioR for payment in 

,·espect of MilestoF1es or Critical Milestoaes identifies iR-a previous ,i\pplicati.on for 

Milestone Payment. 

[ 67.2 Each Application for Milestone Pay1ne11t shall include any amounts pFoperly due to be paid to 

I the SDS Provider pursuant to the SDS Agreement. For the avoiea11ce o.f doubt, such 

I Applications for r-.4ilestone Payments may-also include any payments properly due· under the 

I SDS ,A,greement in respect of the deliverables de•,eloped by the SDS Provider pursuant to 

I 

I 67.3 NOT USED 

I 67.4 Each Application foi· Milestone Payme!lt aAdlor an applicatio11 for payment for -any other 

I fees, costs andlo1· expeRses in respect of Pe1·1nitted Variations or other costs or expenses 

I \Vhich ha'>'e been expressly appro•,ed by tie and/o1· to which the Infraco is .. ,enti.tled in 

I accordance v,1ith this Agreement shall: 

I 
I 
I 
I 

I 
I 

I 
I 

I 
I 

I 
I 

I 
I 
I 
I 
I 
I 

the Milestone Pay1nent.12av111ent due In respect of the same; 

adjustments pursuant to a Permitted Variation;-

and 

67.2.3 67.4.3 any other sums due to or from the Infraco under and/or arising out of this 

(together with reasonable supporting docl1mentation establishing the bas-is of sllcl1 sums being 

claimed). 

67.5 tie shall procu1·e that tie's Representative shall, subject to any slat·ifications as are in 

tie's opini,on (acting properly and 1·easonably) necessary, ee1·tify by notice iA writing (a 
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applicationAgQlication for paymentBLyrnent which is--approved by tiethe Certi(ier bas 

ce.rtjfjed and give reasons why a,ny part of the sum claimed has not been certified and the 

value of the sums involved no later than 5 Business Days7 davs after the date on which 

applicatio11 for payment was-recei~1ed by tie .Val11ation Date • . If the Infraco fai.ls to achieve 

the prescribed Environmental or Health and Safety Key Performance Ind icators as set out 

in Schedule Part 40 (Environmental and Health and Safety Key Performance Indicators) in 

any Reporting Period, tielhf'L C:i:=ctifier shall make a deduction of 1 °/o (the ''EHS KPI 

Certificate save where and to the extent that the Infraco demonstrates to tietbe~ 

Certifier's satisfaction that such failure to achieve the prescribed Environmental or Health 

and Safety Key Performance Indicators did not result from a deficiency in either the 

Construction Phase Health and Safety Plan or from a failure in its management, in 

accordance with Good Industry Practice, of health, safety, quality or environmental aspects 

of the Infraco Works. tieibe.Certifiet shall release the EHS KPI Deduction as soon as the 

Infraco has satisfied tiethe Certifier that the Construction Phase Health and Safety Plan 

has been updated and that the cause or causes of the EHS KPI Deduction has or have been 

rectified. 

67.6 The Infraco shall submit a valid VAT invoice to tie and payment will become due to 

the Infraco on receipt by tie of such valid VAT invoice (the ''Construction Payment Due 

Date''). The flnal date for payment by tie to the Infraco of a valid V.AT invoice shall be the 

67.7 If the lnfraco is late ill su.birutting its applicatio11 for payment to tie oy~ more-than 3 Business 

Days after-the required timescales set Ollt in Clause 67 .1, payme11t in 1·espect of any amol1nt 

certified i11 a Constrltction Inte1·i1n Ce1·tificate shall become due to the Infraco on the date of · 

receipt-o-HhH&levaflt-¥alid V,A..T iavoice by tie ia respect of the late application for payment, 

and the final date for payment by tie to the Infraco of such ,,alid VAT invoice shall be the 

date occurring 15 Busi11ess Days after tl1e first dat.e of tl1e Repo1·ting P-e1·iod follo\\'ing receipt 

of the ¥alid Vf,T invoice. 

67.6 tor 

67.8 NOT USED 
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I 67.9 The 111,fraco and tie acknowledge that :NOT t15~ 
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67 .9.1 a maximu111 of only 0110 ,Aipplication foF Milestone Payment may be mooe under this 

Clause 67.9.1 in any-Reporting PeFiod;-and 

67~9.2 the amount to be specified for pay1nent in a11y ConstrL1ction Interim Certificate in 

respect of a Milestone or Critical Milestone shall not-exceed the-amount speci.fied in 

Schedule Part 5 (Pric:i,1g) in relation to the achie'>'ement of the Milestone or Critical 

Milestone to v1hich such Constru.ction Interim Certificate relates. 

Adjustment 

I 67.10 Without prejudice to Clause 67.5, an~· Milesto11e Payments or Critical Milestone Pay·ments 

I set out i11 Schedule Part 5 (P,·icirzg) shall not be adjusted except by the express v.11·itten 

I agi:eement of tie or \•1!1ere there has beea a Permitted Variation. 

67.11 NOT USED 

67.12 NOT USED 

67.13 NOT USED 

Retention and Condition Precedent to Payment 

6 7 .14 If Infraco fa·ils to procure a collateral warranty from a Key Sub-Contractor in accordance 

with Clause 28. 7 (in circumstances where Clause 28.10 do not apply), tie shall be entitled 

to retain an.y payments due to be made by It to the Infraco In respect of work executed by 

such Key Sub-Contractor. This retention shall be released by tie upon the provision of 

such collateral warranty as requested by tie . 

6 7.15 Following a request from tie in accordance with Clause 74.10, any payment to the Infraco 

shall (save as after mentioned) be conditional upon the Infraco having provided any 

collateral warranty requested by tie under Clause 74. 7, provided that the inability to 

provide a collateral warranty pursuant to Clause 74.10 shall not be a reason for 

withholding payment if tie is satisfied that Infraco has used all reasonable endeavours to 

provide a collateral warranty as provided for in Clause 74.10. 

68. PAYMENT IN RESPECT OF MAINTENANCE SERVICES 

Maintenance Services Payment 
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68 .1 Subject to the terms of this Agreement, in r·espect of the provision of the Maintenance 

Services, tie st1all pay to the Infraco the Mainte11ance Services Payment calculated in 

accordance with Schedule Part 6 (Maintenance Payment Regime) together with any other 

fees, costs and/or expenses in respect of any repairs made pursuant to Clause 52 

(Maintenance), adjustments pursuant to and Permitted Variations or any other sums due 

to the Infra co in terms of this Agreement. 

Application for Payments 

68. 2 The Infraco shall submit each application for payment in respect of Maintenance Services 

or in respect of any other costs or expenses whicl1 have been ex.pressly approved by tie 

and/or to which the Infraco is entitled in accordance with this Agreement for the previous 

Repo1-tlng Period, to tie's Representative within 3 Business Days following the Reporting 

Period End Date and following submission to tie of the Service Quality Report pursuant to 

Clause 56.3. 

68.3 Each application for payment shall set out: 

68.3.1 

68.3.2 

68.3.3 

68.3.4 

the Maintenance Services Payment clai111ed by the Infraco which 

has been calculated l11 accordance with Schedule Part 6 (Maintenance 

Payment Regime); 

any repairs mc1de pur·suant to Clause 52 (Maintenance) including a 

breakdown of the costs; 

any other agree.d adjustments pursuant to a Permitted Variation; 

and 

any other sums due to or from the Infraco under and/or arising out 

of this Agreement in accordance with its terms 

{together with reasonable supporting documentation establishing the basis of such sums 

being claimed). 

68 .4 tie shall procure that tie's Representative shall, subject to any clarifications as are in tie's 

opinion (acting properly and reasonably) necessa1·y, certify by notice in writing (a 

"Maintenance Services Interim Certificate") to the Infraco that part of th.e sum 

claimed in the application for payment which is approved by tie and give reasons why any 

part of the sum claimed has not been certified in the Maintenance Services Interim 

Certificate and the value of the sums involved no later tl1an 5 Business Days after the date 

on wl1ich application for payment was received by tie in accordance with Clause 68 .2. 

68.5 The Infraco shall submit a valid VAT i11voice to tie and payment will become due to the 

Infraco upon receipt by tie of such valid VAT invoice (the "Maintenance Payment Due 
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Date"). The fina.l date for payment by tie to the Infraco of a valid VAT invoice shall be the 

date occurring 15 Business Days after the Maintena,nce Payment Due Date. 

68.6 If the Infraco is late in submitting its application for payment to tie by more than 3 

Business Days after the required timescales set out in Clause 68.2, payment In respect of 

any amount certified in a Maintenance Services Interi.m Certificate shall become due to the 

Infraco on the date of receipt of the relevant valid VAT invoice by tie in respect of the late 

application for payment, and the final date for payment by tie to the Infraco of such valid 

VAT invoice shall be the date occurring 15 Business Days after the first date of the 

Reporting Period following receipt of the valid VAT invoice. 

68.7 

d••e to the Jnfraco directly to each Infraco l'!:lfl•l1ber i·o accordanc.e,w.it.h pay111en;t 

Adjustment 

68.8 Without prejudice to Clause 68.4, any Maintenance Services Payments shall not be 

adjusted except by the express written agreement of tie or where there has been a. 

Permitted Variation. 

68. 9 NOT USED 

68.10 NOT USED 

68.11 NOT USED 

Retention and Condition Precedent to Payment 

68.12 If, Infraco falls to procure a collateral warranty from a Key Sub-Contractor in accordance 

with Clause 28. 7 (in circumstances where Clause 28.10 do not apply), tie shall be entitled 

to retain any payme.nts due to be made by it to the lnfraco in respect of work executed by 

such Key Sub-Contractor. Th.is retention shall be released by tie upon the provision of 

such collateral warra.nty as requested by tie. 

68.13 Following a request from tie in accordance with Clause 74.10, any payment to the Infraco 

shall (save as after mentioned) be conditional upon the Infraco having provided any 

collateral warranty requested by tie under Clause 74.7, provided that the inability to 

provide a collateral warranty pursua.nt to Clause 74.10 shall not be a reason for 

withholding payment if tie is satisfied that Infraco has used all reasonable endeavours to 

provide a collateral warranty as provided for in Clause 74. 7. 

69. INTEREST ON LATE PAYMENTS AND SET-OFF 
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Interest on late p.ayments 

69.1 In the event of a failure by tie to make payment in accordance with Clause 67 (Payment in 

Respect of Applications for !Jilestone Pay~11ents · ) or Cla.use 68 

(Payment in Respect of Maintenance Services), tie shall pay to the Infraco interest upon 

any payment not paid by the final date for payment at a rate per annum equivalent t.o 2 

per cent (2°/o) above the base rate of The Royal Bank of Scotland pie current on the date 

upon which such pa.yment first becomes overdue adjusted to reflect any changes to the 

rate during the period over which the payment remains overdue. 

69.2 Pursuant to Clause 69.1 or otherwise In accordance with this Agreement, in the event that 

the Party to whom payment is due, suffers a demonstrable cost of currency exchange 

hedge as a result of an exchange rate fluctuation between the pound sterling and the Euro 

which is connected to late payments ,relating to the Tram Supply Agreement, then the 

Party due to make payment shall be liable for this amount to the Party to wh.om the 

payment is due. 

Set-Off 

69.3 Subject to Clause 69.4, tie may deduct any amount payable by the Infraco to tie (whether 

by way of damages or in respect of any loss or expense sustained by tie by reason of the 

Infraco's breach of this Agreement) from any other payment or payments due to be made 

to the Infraco by tie under this Agreement. 

69 .4 Any notice of intention to withhold payment shall be served by tie at least ten Business 

J Days prior to the final date for payment calculated in accordance with Clause 67.667.4 or 

Clause 68.5 (as appropriate) and such notice shall state the sums being withheld and the 

detailed reason or detailed reasons for such withholding.. Where an effective notice of 

intention to withhold payment is g.iven, but on the matter being referred to the Dispute 

Resolution Procedure, it is decided that the whole or part of the amount should be paid, 

the decision sha.11 be construed as requiring payment not later than: 

69.4.1 7 days from the date of the decision; or 

69.4.2 the date which, apa.rt from the notice, would have been the fi .nal 

date for payment; 

whichever is the later. 

69. 5 The Infraco shall be entitled to payment of interest as provided in Clause 69.1 in respect of 

the relevant part of any payments which have been withheld in accordance with Clause 

69.3 but are subsequently determined as being payable by tie to the Infraco either by 

agreement between the Parties or a decision following a referral to the Dispute Resolution 

Procedure. The interest shall be calculated for the period .between the date when the 
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relevant part of the payment should have been paid but for the notice of intention to 

withhold payment and the date on which payment is made by tie in accordance with 

Clause 69.4. 

69. 6 The Infraco shall not be entitled to retain or set~off any amount owed to it by tie against 

any amount due to tie by it. 

70. VALUE ADDED TAX 

70.1 The Infraco shall be deemed to have allowed in its tender for the tax payable by it as a 

taxable person to the Commissioners of Customs and Excise being, tax chargeable on any 

taxable supplies to tie which are to be made under the Agreement. 

70. 2 All certificates issued by tie or tie's Representative un.d.er Clauses 67 .562,4 and 68.4 shall 

be net of Value Added Tax. In addi.tion to the payments due under such certificates tie 

shall separately identify and pay to the Infraco any Value Added Tax properly chargeable 

by the Infraco on the supply to tie of any goods and/or services by the Infraco under this 

Agreement. 

70.3 If any dispute, difference or question arises between either tie or the Inf.raco and the 

Commissioners of Customs and Excise in relation to any tax chargeable or alleged to be 

chargeable In connection with this Agreement or the Infraco Works, each shall render to 

the other such support a.nd assistance as may be necessary to resolve the dispute, 

diffe.rence or question. 

70.4 Clause 97 (Dispute Resolution Procedure) shall not apply to any dispute, d.ifference or 

question arising under this Clause 70 (Value Added Tax). 

70.5 Where under this Agreement one Party is to reimburse or indemnify another Party in 

respect of any payment made or cost incurred by the other Party, the first Party shall also 

, reimburse any VAT paid by the other Party in question which form.s part of its payment 

made or cost incurred to the extent such VAT is not available for credit for the other Party 

in question (or for any person with whom the indemnified party is treated as a member of 

a group for VAT purposes) under sections 25 and 26 of the Value Added Tax Act 1994. 

• 

• 

71. LABOUR TAX AND LANDFILL TAX FLUCTUATIONS 

71.1 The rates and prices contained in Schedule Part 4 (Pricing) and the Contract Price Analysis 

sh.all be deemed to take account only of the levels and incidence in force on the Effective 

Date: 

71.1.1 

LON DON\ THV\21368667 .13 

the taxes, levies, contributions, premiums or refunds (including 

nationa;I insurance contributions but excluding income tax and any levy 

payable under the Industrial Training Act 1982 or any statutory re­

enactment or amendment thereof for the time being in force) which are 
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71.1.2 

71,1.3 

by law payable by or to the Infraco or anyone carrying out any part of 

the Infraco Works under the instruction of the Infraco in respect of their 

workpeople engaged on the Infraco Works; 

any landfill tax payable by tl1e lnfraco or anyone carrying out any 

part of the Infraco Works under the instruction of the Infraco pursuant 

to the Finance Act 1996 (sections 39-71 and Schedule 5) and the 

Landfill Tax Regulations 1996 or any statutory re-enactment or 

amendment thereof for the time being in force; and 

any aggregate levy payable by the Infraco or anyone carrying out 

any part of the Infraco Works under the instruction of the Infraco 

pursuant to the Finance Act 2001 or any statutory re-enactment or 

amendment thereof for the time being in force; 

and sl1all not take account of any level or incidence of the aforesaid matters foreseeable or 

known to take effect at some later date. 

71. 2 If after the Effective Date there shall occur any cha11ge in the level and/or incidence of any 

such taxes, levies, contributions, pre mi urns or refunds, the Infra co shall so ihforrn tie's 

Representative and the net increase or decrease shall be taken into account in arriving at 

the Contract Price. The Infraco shall supply the information r1ecessa1·y to support any 

consequent adjustment to the Contract Price. All certificates for payment issued after 

submission of such information sl1all take due account of the additions or deductions to 

which such information relates. If the Infraco fails to advise tie of any increase witl1in 3 

months, the Infraco shall lose its entitlement to claim for an adjustment to the Contract 

Price. 

72. RETURNS OF LABOUR AND INFRACO'S EQUIPMENT 

72 .1 Save in relation to the Tram Supply Obligations, the Infraco shall, if required by tie's 

Representative,. deliver to tie's Representative a return in such form and at such intervals 

as tie's Representative may reasonably prescr-ibe showing in detail the numbers of the 

several classes of labour from time to time employed by the Infraco on the Site and such 

information respecting the Infraco's Equipment as tie's Representative n1ay reasonably 

require. The Infraco shall procure that the Sub-Contractors observe the provisions of this 

Clause 72 (Returns of Labour and Infraco's Equipment). 

73. BEST VALUE 

73 .1 The Infr.aco shall, throughout the Term and to the extent consistent with its obligations 

under the Agreement, make arrangements to secure continuous improvement in the way 
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in which the Infraco Works are conducted having regard to the Project Vision and, a 

combination of econorny, efficiency and effectiveness . 

73. 2 The Infra co agrees to undertake ( or refrain from uhdertaking) such actions as tie shall 

reasonably request, and shafl: 

73.2.1 prepare and, support and assist tie (in compliance with Clause 104 

(Information and Audit Access) in preparing best value performance 

plans and conducting best value reviews in relation to the Infraco 

Works; 

73.2.2 comply with requests for information, data or otl1er assistance 

made by tie in pursuance of its best value assessment; and 

73.2.3 comply with all requests by tie to procure the attendance of 

specific officers or en1ployees of the Infraco or Infraco Parties at any tie 

meetings at which the Infraco Works are to be discussed. 

73. 3 tie may undertake an annual customer satisfaction survey ("tie Customer Satisfaction 

Survey"} in order to: 

73.3, 1 assess satisfaction among the public and passengers with the 

quality, efficiency and. effectiveness of the Maintenance Services; 

73.3.2 complement prepa1·atlon of the Annual Servi.Ce Report; and 

73.3.3 monitor compliance by the Infraco with its obligations including its 

management of the Maintenance Services; 

and the Infraco shall provide reasonable assistance to enable tie to undertake the tie 

Customer Satisfaction Survey. 

73.4 Witl1out prejudice to any other provision in the Agreement (and no later than 2 Reporting 

Periods prior to tl1e end of any year), the Ir1fraco shall, at its own cost, provide a written 

report (the "Annual Service Report"). which shall review the quality and performance of 

all Maintenance Services measured during the relevant period and show the key issues to 

be addressed going forward, including customer feedback, operatio11al and maintenance 

issues and improvement proposals. The customer feedback shall include the results of any 

tie Customer Satisfaction Survey carried ou.t pursua11t to Clause 73. 3 pr·ovided that such 

results have been supplied to the Infraco not le.ss than 4 weeks prior to the date on which 

the Annual Service Report is to be submitted to tie. The Infraco shall upon written request 

promptly provide supporting information to verrfy and audit the information and other 

rnaterial contained in the Annual Se.rvice Report (other than the tie Customer Satisfaction 

Sur·vey). 
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73.5 tie may make comments on and/or objections and specify omissions in the supporting 

information or the Annual Service Report and in such case shall provide the Infraco with 

written comments and/or objections within 30 Business Days of receipt. In the absence of 

such tie comments or objections, .the supporting information (or the Annual Service 

Report) shall be deemed to have been accepted by tie. 

73.6 The Infraco shall, within 30 Business Days of receipt of tie comments and/or objections 

under Clause 73.5, make revisions having regard to such comments and/or objections and 

resubmit the information and report to tie. If the information and reports cannot be 

agreed by the Parties then the matter will be determined in accordance with the Disp.ute 

Resolution Procedure. 

73. 7 If, in tie's reasonable opinion, the provision and performance of the Maintenance Services 

could be more effective, efficient and economic having regard to the Annual Service Report 

and the tie Customer Satisfaction Survey, then tie may serve a tie Notice of Change 

pursuant to Clause 80 (tie Changes) stating the desired nature and timing of the changes 

to the provision or performance of the Maintenance Services. 

73.8 NOT USED 

73. 9 The preparation of best value performance plans will take into account the conclusions 

from the Annual Service Report and the tie Customer Satisfaction Surveys. 

PART 14 • BOND, WARRANTIES, INSURANCES AND LIABILITIES 

74. BONO, PARENT COMPANY,. COMPANY GUARANTE.ES ANO COLLATERAL 
WARRANTIES 

74.1 On the Effective Date, Infraco shall provide to tie a Performance Bond at the maximum 

amo.unt of £23,000,000 substantially in the form of Schedule Part 8 (Bonds, Parent 

Company Guarantees and Collateral Warranties) and issued by a surety with a credit rating 

by Standard & Poors of A- or higher (to be evidenced to tie). 

74.2 On the date on which tie issues the Reliability Certificate, the Performance Bond shall be 

released by tie. In the event that the issue of the Reliability Certificate Is not expected to 

be achieved by the date which is twelve (12) months after the currently programmed date 

of issue for the Reliability Certificate, no later than one month prior to its. expiry date the 

Infraco shall arrange, upon written request by tie, for an extension to the validity of the 

Performance Bond for a period of no less than three months. 

74.3 The Infraco shall provide to tie (issued by a surety with a credit rating by Standard and 

Poors of A~ or higher (to be evidenced by tie) substantially in the form of Schedule Part 8 

(Bonds, Parent Company Guarantees and Collateral Warranties), no later than: 
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74.3 .1 the Effective Date, a Retention Bond in the amount of £2,000,000 

{Two Million Pou,nds Sterling); 

74.3.2 the date on which the Certificate of Sectional Completion for 

Section A is issued, a Retention Bond in the amount of £4,000,000 

(Four Million Pounds Sterling); 

74.3.3 the date on which a Certificate of Sectional Completion for Section 

B is issued, a Retention Bond in the amou.nt of £6,.000,000 (Six Million 

Pounds Sterling); 

74.3.4 the date on which a Certificate of Sectional Completion for Section 

C is issued, a Rete.ntion Bond in the amount of £8,000,000 (Eight Million 

Pounds Sterling); 

74.3.5 the date on wh.ich a Certificate of Sectional Completion for Section 

D is issued, a Retention Bond In the amount of £10,000,000 Million 

Pounds Sterling); 

74.3.6 the date on which a Network Certificate is issued, a Retention Bond 

in the amount of £6,600,000 (Six Million, Six Hundred Thousand Pounds 

Sterling); 

74.3.7 if the Reliability CertfieateCertif ic;ate has not been issued on or 

before such date, the date which is three months pr.ior to the date 

referred to at Clause 7 .1 of the Retention Bond, a replacement 

Retention Bond on identical. terms to that being replaced, but with an 

expiry date no earlier than three months after the date referred to in 

Clause 7.1 of the Retention Bond (the "New Expiry Date"); 

74.3.8 if the Reliability CertfieateCertjfjcat,: has not been issued on or 

before such date, the date which is three months pr.ior to the New 

Expiry Date of any Retention Bond, a replacement Retention Bond on 

identical terms to that being replaced, but with an expiry date no earlier 

than three months after the New Expiry Date of the releva,nt Retention 

Bond (and such date shall also be deemed to be a New Expiry Date for 

the purposes of this Clause 74.3.8). 

74.4 The Retention Bond shall only be .released by tie, in accordance with its terms: 

74.4.1 

LONDON\THV\21368667.13 

in the case of the Retention Bond provided in accordance with 

cl'ause 74.3.1, when a Retention Bond is provided by the Infraco to tie 

in accordance with clause 74.3.2; 
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74.4.2 in the case of the Retention Bond pr·ovided In accordance with 

clause 74.3.2, when a Retention Bond is provided by the Infracb to tie 

in accordance with clause 74. 3 .3; 

74.4,,3 in the case of the Retention B.ond provided in accordance with 

clause 74.3.3, when a Retention Bb11d is provided by the Infraco to tie 

in accordance with clause 74.3.4; 

74.4.4 in the case of the Retention Bond provided i11 accordance with 

74.4.5 

74.4.6 

clause 74.3.4, whe11 a Retention Bond is provided by the Infraco to tie 

in accordance with clause 74.3.5; 

in the case of tl1e Retentior, Bond provided in accordance with 

clause 74.3.5, when a Retention Bond is provided by the Infraco to tie 

In accor·dance with clause 74.3.6; 

ir1 the case of the Retention Bond provided in accordance with 

clause 74.3.6, on issue of a Reliability Certificate. 

74.5 In the event that the credit rating of the sureties providing the Retention Bond or the 

Performance Bond then in force falls to BBB+ or a lower rating by Standard & Poors, tie 

shall be entitled to request the Infraco to provide a replacement for such Retention Bond 

or Performance Bond (as appropriate), on identical terms to the Retention Bond or 

Performance Bond (as appropriate) being replaced, but provided by a surety with a credit 

rating by Standard & Poors of A- or higher and notified to tie. If tie does not respond to 

such notification within 2 Business Days, the surety is deemed to be approved. 

74.6 Should the Infraco fall to provide a: 

74.6.1 Retentior1 Bond pursuant to Clause 74.5; or 

74.6.2 Retention Bond in accordance with any of clauses 74.3.2 to 74.3.8; 

or 

74.6.3 Retention Bond in accordar1ce witl1 Clause 74.3.1; or 

74.6,4 Performance Bond in accordance with Clause 74.1; or 

74.6.5 an extension of validity of any Retention Bone:! as per Clauses 

74.3. 7 or 74.3.8 

such failure shall be a breach of this Agreement entitling tie, in the case of Clause 74,6.1 
and 74.6.2, to: 
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74.6.6 

74.6. 7 

call on the Retention Bond in force at the time of such failure by 

issuing a Demand Notice (as defined in the relevant Retention Bond); 

and 

withhold payments due to the Infraco from ti:e under this 

Agreement, up to an amount equal to that amount which would have 

been stipulated under the relevant Retention Bond had the Infraco 

co.mplied with its obligations to provide a Retention Bond under Clause 

74.5 or any of Clauses 74.3.2 to 74.3.8 (as the case may be). Any 

sums withheld by tie from the Infraco pursuant to this Clause 74.6.6 

will be returned by ti'e to the Infraco within 5 Business Days following 

compliance in full by the Infraco with its obligation to provide a 

Retention Bond pursuant to Clause 74.5 or any of Clauses 74.3.2 to 

74.3.8 (as the case may be). 

74. 7 Notwithstanding the terms of the .Retention Bond, any amount tie is entitled to demand 

under the Retentlon Bond In respect of: 

74.8 

74.7.1 failure by Infraco to perform or observe any of its duties and/or 

obligations arising under or in. connection with this Agreement; and/or 

74. 7 .2 breach of any provision of this Agreement; 

will be reduced by an amount equal to the aggregate of all sums by which the .Maximum 

Performance Payment has been reduced pursuant to the provisions of Schedule Part 6 

(Maintenance Payment Regime) in respect of the failure or breach to which the demand 

under the Retention Bond relates. 

tbe form aare_rJ:I by the Pacties> Im,,, the sureties Moder th~ honrls ceteccerl to io 

74. 9 As a Condition Precedent, the Infraco shall procure the execution and delivery to tie, of 

parent company guarantees, in the form set out in part D of Schedule Part 8 (Bonds, 

Parent Company Guarantees and Collateral Warranties) and, If there Is a Change In 

Control, the Infraco shall, subject to Clause 4.4 of Part D of Schedule Part 8 (Bonds, Parent 

Company Guarantees and Collateral Warranties) procure the provision of a substitute 

parent company guarantee or credit enhancement instrument satisfactory to tie within 7 

Business Days of tie's request. 

74 .10 Within thirty days of any written request from tie (or such longer period as the Parties, 

acting reasonably, may agree), the Infraco shall execute a collateral warranty (in the form 

set out in Part E of Schedule Part 8 (Bonds, Parent Company Guarantees and Collateral 

Warranties) or, in respect of the EAL Works, in the form set out in Appendix 8 to Schedule 
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Pa1·t 44 (EAL Wa,·ks)) or where such form is not acceptable, in a different form which is 

acceptable to .both Parties (acting reasonably) provided that for the avoidance of doubt 

Infraco shall not in any circumstar1ces be required to provide a coll.ateral warranty with 

provisions relating to liability which is greater than that set out in Part E of Schedule Part 8 

(Bonds, Parent Compa11y Gua,·antees and Collateral War1·anties) in favour of CEC, TEL a.nd 

Network Rail, in respect of carrying out the lnfraco Works and in favour of EAL in respect 

of carrying out the EAL Works. 

75. WARRANTIES 

75, 1 Each Infraco Member hereby separately represents, warrants and ur1dertakes to tie that to 

the best of its knowledge, information and belief: 

75.1.1 the Infraco Member, the Infraco Member's Infraco Parties or any of 

their respective representatives 01- Affiliates or pr·ofessional advisers or 

employees or anyone acting on behalf of any of them have not 

committed any Prohibited Act; 

7.5 .1. 2 all information which has been given by the Infra co Member, the 

I11fraco Member's Infraco Parties or any of their respective 

representatives or Affiliates or advisers or employees or anyone acting 

on behalf of any of them to any member, officer, employee or adviser of 

tie was, when given true, complete a.nd accurate in all material respects 

and thei·e is no fact or matter not disclosed in writing to tie which: 

75.1.2.1 renders any such information untrue, inaccurate or misleading; or 

75. l .2.2 might, if disclosed, adversely affect the decision of anyone considering 

whether or not to contract with the Jnfraco; 

75.1.3 NOT USED 

75. 1.4 neither the Infraco Member nor the Infraco Member's parent 

company is involved in any dispute with HM Revenue and Customs, the 

BundesFinanzAmt or LandesFinanzant, the European Commission, the 

Office of Fair Trading, or any other fiscal or regulatory authority in any 

jurisdiction concerning any matter which could materially and adversely 

affect the business of the Infraco Member or its ability to perform or· the 

Infraco Works in any way; 

75.1.5 the Infraco Men1ber· does not use any processes and is not 

LONDON\TliV\21368667 .13 

engaged in any activities which involve the misuse of any confidential or 

proprietary inforn1atio11 belonging to any third party; 
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75.1.6 no claim is presently being assessed and no litigation, arbitration 

or proceeding is i11 progress or, to the best of the knowledge and beli.ef 

of the Infraco Member pending or threatened, against the Infraco 

Member or any of its management or assets which might have an 

adverse effect on the ability of the I11fraco Member or the Infraco to 

perform ti1e obligations in this Agreement; 

75.1.7 there has been no material adverse change to the financial 

condition of the Infraco Member or the Infraco Member's parent 

company guarantor since the latest audited accounts prior to the 

Effective Date including any matter resulting in a downgrade of the 

Infraco Member's or the Infraco Membe.r's parent company guarantor's 

credit rating with any commercially acknowledged independent rating 

agency reporting the construction sector in the UK or the federal 

Republic of Germany; a11d 

75.1.8 the performance of the Infra co Works does not create any situation 

in which a conflict of interest arises for· the Infraco Member. 

7 5. 2 Each Infraco Member hereby represents, warr·ants and undertakes to tie to the best of its 

knowledge and belief that the Infraco's provision of any Deliverables and the use by tie of 

any of the Deliverables provided to it as part of the Infraco Works has not infringed and 

shall not infringe any tl1ird party's Intellectual Property Rights; 

7 5. 3 Each of tf1e warranties, representations and undertakings given u11der Clauses 75.1.1 to 

75.2 shall be construed as a separate and independent warranty, representation and 

undei·taking and shall not be limited or restricted by reference to or in.Ference from any 

other terms of this Agreement. 

75.4 The Infraco Member affected shall immediately disclose in writing to. tie any event or 

circumstance which may arise or becon1e known to it after· the Effective Date wl1icl1 is 

materially inconsistent with any of the warranties, representations or undertakings given 

under Clauses 75.1.1 to 75.2 or· which has 01· is llkely to have a material adverse effect on 

the Infraco Works. 

7 5. 5 Each Infra co Member hereby separately represents, warrants and undertakes to tie that it: 

75.5.1 is duly incorporated under the laws of England and Wales and has 

the power to own its own assets and carry on its own business; and 

75.5.2 has full power and authority (and does not require the consent, 

authority or licence of a11y third party) to enter into and perform this 
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75.5.3 

Agreement which constitutes a valid and binding obligation on the 

It1fraco in accordance with its terms; and 

will not, by performing its obligations under this Agreement, be in 

breach of any undertaking, agreen1ent or legal obligation of any nature 

in respect of any third party or of any applicable Law so as to have a 

material adverse effect on its ability to discharge its obligations under 

this Agreement; 

76. REQUIRED INSURANCES 

Required Insurances 

76.1 Each Infraco Member shall, at its own cost, procure that each of the Required Insura11ces is 

take11 out and comes into effect on the relevant date specified in each "Period of 

Insurance" set .out in Part 1 of Schedule Part 11 (Required Insurances) and shall 1naintain 

the Required Insurances in full force and effect until the relevant date specified in each 

"Period of I.nsu,·ance" set out in Part 1 of Schedule Part 11 (Required Insurances), provided 

that each such Required Insurance is available in the EU insurance market at commercially 

reasonable rates and on co1nmercially reasonable ter·ms to co11tractors of the same status 

as at the Effective Date and discipline as tl1e Infraco Members. 

76.2 Each Infraco Member shall pr·ocure that all Required Insu,·ances shall: 

76.2.1 

76.2.2 

be maintained in accordance with Pa1·t 1 of Schedule Part 11 (Required 

Insurances); and 

be placed at all times with insurers authoi·ised to carry out insurance 

business in the United Kingdom and confi1·med in writing as acceptable by tie (such 

written acceptance not to be unreasonably withheld or delayed). 

76.3 Neitl1er Infraco Member shall make any material alteration to the terms of the Required 

Insurances (i11cluding material changes to the level of deductibles) without tie's prior 

approval (which approval shall 11ot be unreasonably withheld). If any such material 

alteration to the Required Insurances is made, the Infraco shall complete the questionnaire 

set out in Part 3 of Schedule Part 11 (Required Ins·urances), duly endorsed by its insurance 

broker. If tl1e insurer makes or attempts to make any material alteration or purports to 

withdraw cover, the Infraco Member shall promptly give notice of this to tie. 

76 .4 Each Infra co Member s!1all ensure that each of its insurance brokers gives tie as soon as 

reasonably practicable a~er any policy of Required Insurance is taken out, r·eplaced or 

renewed, a letter of undertaking in the form set out in part 2 of Schedule Part 11 

(Required Insurances). 
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76. 5 Each Infr,;ico Member shatl provide satisfactory evidence to tie that the Requi,-ed 

Insurances have been effected. Thereafter, each Infraco Member shall upon request 

produce to tie receipts for the payment of current ins.urance premiums or equivalent 

documentary evidence to confirm that such Required Insurances are being properly 

maintained, and 011 the anniversary of tl1e Effective Date and on each subsequent 

anniversary thereof until the date of expiry or earlier termination, each Infr·aco Member 

shafl complete a11 insurance questionnaire set out in part 3 of Schedule Part 11 (Required 

Insurances) in relation to the Required Insurances to be taken out by the Infraco and 

submit such completed questionnaire to tie as soon as reasonably practicable. If an 

Infraco Member defaults in insuring or contl nuing to maintain the Required Insurances, tie 

may insure against any risk in respect of which such default has occurred and recover any 

premiums from the Infraco as a debt immediately due and payable. 

76.6 Each Infraco Member shall: 

76 .6, 1 procure that the Required Insurances contal n a waiver of 

subrogation against tie, any tie Party and the named insured .parties as 

set out in part 1 of Schedule Part 11 (Required Insurances) save in 

respect of fraud or deliberate non-disclosure; and 

76.6.2 where an Infraco Member is obliged to effect any Required 

I11sura11ces, 11ot bring any claim or action against tie (or any tie Party), 

in respect of any losses, damages, liabilities, costs, expenses and 

charges in circumstances where and to the extent that an Infraco 

Member could recover such losses, damages, costs, expenses and 

charges under such insura11ce, provided that, to avoid doubt, this Clause 

76.6.2 shall not by itself prevent an Infraco Member from claiming 

against tie ( or any tie Party) in respect of a breach of this Agreement 

by tie or any tie Party for any losses, damages, costs, expenses and 

charges arising from such breach 11ot covered because of the level of 

deductibles under such insurance permitted by this Agreement or to tl1e 

extent of such losses, damages, costs, expenses and charges exceeds. 

the greater of the insurance placed or the minimum lrmit of indemnity 

required in respect of such insurance under par·t 1 of Schedule Part 11 

(Required Ihsurances). 

76. 7 Neither Infraco Membe,- shall take any action or fail to take any action or (insofar as it is 

reasonably within its power) permit or allow others to take or fail to take any action (in 

either case ir1cluding failure to disclose any fact) as a result of which any of the Requii-ed 

Insurances may be rendered void, voidable, unenforceable, suspended or impaired in 

whole or in part or which may otherwise render any sum paid out under any relevant policy 

repayable in whole or in part. 
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76.8 The supply to tie of any Insurance policy or insurance certificate or renewal certificate or 

other evidence of compliance with this Clause 76 (Required Insurances) shall not imply, or 

be taken as, a.cceptance by tie that: 

76.8.1 the extent of insurance cover is sufficient and its terms are 

satisfactory; or 

76.8.2 in respect of any interests or parties not insured or any risks not 

insured against, an acceptance by tie that the same were uninsurable. 

76. 9 Neither failure to comply nor full compliance with the provisions of t.his Clause 76 

(Required Insurances) shall relieve the Infraco Members of their liabilities and obligations 

under this Agreement. 

76.10 Each Infraco Member shall apply any proceeds of any policies of insurance maintained in 

accordance with part 1 of Schedule Part 11 (Required Insurances) in satisfaction of the 

claim, demand, proceeding or liability In respect of which such proceeds are payable 

(unless already paid direct to the third party or employee by the insurer). 

76.11 Each Infraco Member undertakes with tie in relation to the Required Insurances: 

76 .11.1 to comply with all requirements of the insurers; and 

76.11. 2 to g.ive notice to tie immedlate.ly upon the happening of any event 

which will adversely affect any policy of insurance effected in 

accordance with this Clause 76 (Required Insurances), including. the 

downgrad.ing of the credit rating to A- or lower .by Standard & Poors of 

any party providing any of the Required Insurances .. 

76.12 Save in reiation to the Tram Supply Agreement and/or the Tram Mainte11ance :Agreement in 

\¥l1ich cases Clause 76.12. 1 wlJl .. af')ply, the Infraco Members shall immed.iately inform tie in 

writ.ing if any of the Required Insurances cease to be maintained and/or cease to be 

available in th.e EU insurance mark.et at commercia.lly reasonable rates and on 

commercially reasonable terms to contractors of the same status as at the Effective Date, 

and dlscipline as the Infraco Members. In this event, the Parties shall m,eet to discuss the 

means by which any risks previously covered by the Required Insurances should be 

managed, mitigated or controlled. Any increased or additional premium required by 

Insurers by reason of the Infraco's own claims record or other acts, omissions, .matters or 

things particular to the lnfraco Members shall be deemed to be within commercially 

reasonable rates and terms. 

76.12.1 IA relation to the Tt·am Suppl)' Ag1·eement and/01· the Tram 

Mruntenance ,<\gree1nent, the lafraco shall immediately inform tie in 

\Vriting if any of the Required Insurances cease to be maintained and/01· 
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I cease to be available in the EU insurance rnarket at commercially 

j feasonable rates provided that if the -lRfraco··is procuring tkat the T1·am 

I .Supplier and/01· the Tram Mai11tainer (as appropriate) is maintaining such 

I insttraHce-at such rates, tie shall undertake m writing to reimburse the 

I Infraco in respect of half of the net cost of such insl1rance to the T1·a1n 

I .Sttpplier and/or the Tram Maintainer (as appropriate) above-commercially 

I 1·easonable rates. If' tie undertal(es in '+'triting to reimburse the Infi·aco in 

I respect-of half of the eet cost of such iAsuraRce to the Tram .Supplier 

I aadlor the Tran1 Maintainer (as app1·opriate) above commercially 

I 1·easonable rates or, if the Infraco procures that the Tram .Supplier or Tram 

I Maintainer (as appropriate) . effects . such insurance al or above-

I conm1ercially reasonable rates , the Infraco shall reimbu1·se tie in respect 

I of \'lhat the net cost of sucicJ. insuraace to the 'fram .Supplier or :rra1n· 

I Maintainer (as · appropri,1te) '+¥ottld have been at commercially reai;onable 

I 1·ates and terms, and the cost of maintaining any such insurance at rates 

I abo·,e co1nmercially reasonable rates by the Tram .Supplier or Tram 

I Maintainer (as appropriate) or by the Infr.aco sha~J be ·bo1·ne in equal 

I propo1·tio11s by the I11fraco and tie. 

I 76.13 Save in 1·elation to the Tram .Supply Agreement and/or the Tram Maintenance Agreement- in · 

I \Vhich eases Clause 7-€, .12.l v.1ill awly, each Infraco Member shall fully co-operate with any 

measures reasonably required by tie, including (without limitation) completing any 

proposals for insurance and associated documents or maintaining such Insurance at rates 

above commercially reasonab le rates provided that if the Infraco Mem'bers are maintaining 

such insuranc.e at such rates, tie shall pay to the Infraco Members the sum which is half of 

the additional cost to Infraco Members of maintaining such insurance above commercially 

reasonable rates. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

76.13.1 Infraeo· shall procure that the TraR1 Supplier and/or the T1'am 

Mai11taine1· sl1all, fully co operate •.vith any measures reasonably reqttired 

b~· tie, iAcluding (\1, 1itaout limitatioe) completing any proposals t·Oi­

insurance and associated documents 01· maintaining such insurance at rates 

above commercially 1·easonable rates if tie ltndertakes in w1·iting to 

1·eimburse the Infraco in respect of the net cost of such insurance to the 

Tram Sttpplier and/or the --Tram r-.4aintamer (as approp1·iate) above 

commercially 1·easonab!e rates 01·, if the Infraco procures teat the Tram 

Supplier 01· T1·am Maintainer (as appropriate) effects such insurance-at or 

above commercially reasonable rates, -reimb1:1rsing the Infraco in respect 
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OCIP Insurances 

of what the net cost of such insurance to the Tram Supplier 01· Tram 

Maintainer (as appropriate) would !1ave beefl at co1nmercially reasonable 

76.14 The Infraco acknowledges that tie has taken out the OCIP Insurances and agrees to 

comply with the requirements of the insurers with whom the OCIP Insurances are placed 

and Infraco acknowledges that it Is on notice of the form and content of OCIP Insurances. 

The Infraco ag,rees that It will intimate to tie any act, occurrence or failure which may: 

76.14.1 lead to any clai.m being made under the OCIP Insurances; or 

76 .14. 2 render any of the OCIP Insurances void, voidable, unenforceable, 

suspended or Im.paired in whole or in part or which may otherwise 

render any sum paid out under any relevant policy repayable in whole 

or in part. 

76.15 The Parties shall not take any action or fail to take any reasonable action or (insofar as it is 

reasonably within its power) permit or allow others to take or fall to tak.e any a.ction 

(including, in either case, failure to disclose any fa.ct) as a result of which any of the OCIP 

Insurances may be rendered void, voidable, unenforceable, suspended or impaired in 

whole or in part or which may otherwise render any sum paid out under any relevant policy 

repayable in whole or in part. 

76.16 Subject to Clause 76.19A, the Infraco shall bea.r all excesses and deductibles payable in 

respect of claims made under the OCIP Insurances and the Additional Insurances where 

any claim arising Is due solely to the breach of this Agreement by the Infraco or negligent 

act or negligent omission of the Infraco or any of the Infraco Parties. 

76.17 Subject to Clause 76.19A tie shall bear all excesses and deductibles payable in respect of 

claims made under the OCIP Insurances and the Additional Insurances where any claim 

arising is due solely to the breach of this Agreement by tie or negligent act or negligent 

omission of tie and from the date of issue of the Certificate of Service Commencement tie 

shall bear all e.xcesses and deductibles relating to claims under the OCIP and Additional 

Insurances where such claims do not fall under Clause 76.16. Where tie is responsible for 

such excess and deductibles, tie shall pay to the Infraco the amount of any s,uch applicable 

excess or deductible claimed by the Infraco in accordance with Clause 67 (Payment In 

Respect of Applications for Milestone Payments) or Clause 68 (Payment in Respect of 

Maintenance Services), as appropriate. 

76.18 Subject to Clause 76.19A, 76.198 and 76.19C tie and. the Infraco shall be responsible (but 

only up to the date of th.e Certificate of Sectional Completion for each Section in respect of 

Infrastructure Maintenance Services) for bearing all excesses and deductibles payable in 
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equal proportions in respect of claims made under the OCIP Insurances and t.he Additional 

Insurances where any claim arising does not fall under Clauses 76.16 or 76.17. tie shall 

pay to the Infraco the amount of any such applicable excess or deductible claimed by the 

Infraco in accordance with Clause 6 7 (Payment in Respect of Applications for Milestone 

Payments) or Clause 68 (Payment in Respect of Maintenance Services). 

76.19 tie shall mainta.in at its own cost the OCIP Insurances in full force and effect during the 

Term. If tie fails to maintain or makes any material alteration to the terms (including the 

level of deductibles) of the OCIP Insurances (or equivalent insurances) at any time during 

the Term, tie shall be responsible for funding replacement or reinstatement of the Infraco 

Works to the extent that such failure or alteration p.rev.ents or reduces the available 

insurance proceeds which would have otherwise been recoverable through a claim on the 

OCIP Insurances so as to fund the reinstatement and Infraco shall be relieved of any 

obligations regarding reinstatement until tie provides such funding. 

76.19A If tie alters the OCIP Insurances so that the level of deductibles Is increased under such 

insurance, tie shall in respect of any claim pay for and be responsible for any difference in 

the excess or deductibles arising from such alteration irrespective of the cause of the 

claim. 

76.198 Where any excesses or deductibles occur as a result of a claim arising due to the breaches 

or negligent acts or omissions of both Parties, the Parties shall bear such excesses and 

deductibles in such portions as shall be falr and equitable in all the circumstances, 

including the extent to which the Parties' breaches or negligent acts or omissions 

contributed to such claim. 

76.19C tie shall be liable for payment of any deductible under the OCIP Insurance and the 

Additional Insurance where claims are made in respect of acts of vandalism whilst Trams 

are stationed in the Depot or where bei.ng used for testing other than whilst under 

responsibility of the Tram Supplier. U~he i~~lte-Bf--HIB-1·eJe,i',lfll ']'1'11111 C<31ni11i~.sim1i11g 

Ge!+i::l'ie,1te; tie shall be responsible for all deductibles in respect of each Tram and Tram 

Related Equipment save where the claim arises from the breach of this Agreement or by 

negligence of the Infraco. 

Additional Insurance 

76.20 tie may ask the Infraco to take out and maintain any annual Insurance from time to time 

in the names of the parties reasonably requested by tie (the "Additional Insurance"). If 

Additional Insurance is required, the terms of this Clause 76 (Required Insurances) 

including the provisions which are stated to apply to the ''Required Insurances'' shall apply 

with any appropriate adjustment to be agreed between the Parties. The Infraco shall, 

subject to Clause 76.23, procure that any A.ddition.al Insurance shall: 
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76.20.1 (if tie so requires) contain a. provision that tie and/or any other 

party reasonably requested by tie is named as a co-insured party; 

76.20.2 provide that any Additional Insurance shall continue in effect and 

unaltered for the be11efit of the insured parties for at least ninety days 

a~er writter1 notice by 1·egistered mail of any cancellation (including 

non-renewal), change, modification or lapse for any reason; 

76.20.3 contain a provision that requires the Insurer to send copies of all 

notices of cancellation or alteration or suspension or any other notices 

given under or in relation to the policy to tie promptly upon receiving 

any notices of ca11cellation or alteration or suspension or any other 

notices; 

76.20.4 contain a provision that a notice of a claim given to the insurer by 

one of the insured parties under the policy shall, i11 the absence of 

manifest error, be accepted by the insurer as valid notification of a 

claim in respect of the interests of all insured parties; 

76.20.5 contain a provisior, to the effect (on the basis of non­

vitiation/severabi lity) that all the provisions of any Additional Insurance 

shall operate as if there were a separate policy in effect (save in respect 

of the sums insured, limits of liability and excesses/deductibles which 

shall be at the levels stated) for each named insured and that non­

compliance with any policy term, condition or warranty and/or 

misrepresentation or 11on disclosure of material information by the 

Infraco or any other co-insured will not affect the rights and/or interests 

of any co-insured party under any policies effected as Additional 

Insurance; and 

76.20.6 ensure tl,at the Additional Insurances are primary, and shall not be 

brou.ght into contribution with any other policy or policies effected by or 

on behalf of any of the insured parties, 

76. 21 The Infra co shall supply tie with copies of every policy document, insurance certificate and 

renewal certificate relating to any Additional Insurance ( or such other evidence of 

insurances as may be reasonably required by tie) and documentary evidence to the effect 

that the Required Insui·ances ( other· than any Additional Insurance) have been taken out 

and are being mair,tained as soon as it is available but in any event n.o later than 7 days 

(in respect of certificates) and sixty days (in respect of policies) a~er the inception of the 

relevant policies, together with evidence of payment of the pre mi urns and any periodic 

renewal certificates. 
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76.22 The Infraco shall inform tie In writing as soon as reaso.n.ably practicable after it receives a 

claim or becomes aware of the occurrence of any event that may give rise to a claim under 

any Required Insurance (If related. to the-Edinburgh Tram Networklnjtjijl' PbieiG la ) or 

Additional Insurance and will ensure that t ,le is kept fully informed of subsequent action 

and developments concerning the claim; such written Information shall not be required in 

relation to any claim of less than £50,000 (as Indexed). The Infraco shall take such steps 

as are necessary or appropriate to ensure that each Infraco Party, in respect of any event 

or claim of a like nature arl.slng out of or relating to the operation or responsibility of that 

Infraco Party, or any event or claim of which they become aware, takes in relation to the 

Infraco like action to that which. the Infraco is required to take under this Clause 76.22 in 

relation to tie, and shall inform tie promptly of information thus received from any Infraco 

Party. 

76.23 At each anniversary of the Effective Date, the Infraco shall provide tie with a summary of 

all claims made under the Required Insura.nces, where such claims arise out of this 

Agreement. Such summary shall include date, circumstances, status and amounts pa.id 

and outstanding on each claim. 

76.24 Without prejudice to any other provision of this Agreement, the Infraco undertakes to the 

extent it has the right to do so under the relevant policy that it will not (and that each. of 

the Infraco Parties to the extent each respective.ly has the right to do so under the relevant 

policy will not) settle any OCIP Insurance or Additional Insurance claim above £50,000 (as 

Indexed) without the prior written agreement of tie (such agreement not to be 

un.reasonably withheld or delayed). 

76.25 The Infraco shall promptly inform tie in writing if any of the Additional Insurances cease to 

be maintained and/or cease to be available In the EU insurance market at commercially 

reasonable rates and on commercially reasonable terms to contractors of the same status, 

as at the date of tie's req,uest to Infraco that it takes out the Additional Insurance, and 

discipline as the Infraco. In this event, the Parties shall meet to discuss the means by 

which any risks previously covered by the Additional Insurances should be managed, 

mitigated. or controlled and any agreement shall be a tie Change. Any increased or 

additional premium required by insurers by reason of the Infraco's own claims record or 

other acts, omissions, matters or things particular to the Infraco shall be deemed to be 

within commercially reasonable rates and terms. 

76.26 Any request from tie that Infraco maintains Additional Insurance shall be a Mandatory tie 

Change. Nothing in this Clause 76 shall oblige Infraco to maintain Additional Insurances on 

terms w.hich are not available in the EU insurance market. 

76.27 All insurance proceeds received und.er OCIP Insurance in respect of physical damage shall 

be applied to repair, reinstate and replace each part or parts of the Infraco Works in 

respect of which the proceeds were received. Subject to Clause 76.29, if such proceeds 
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are recovered by tie, tie sl1all pay to Infraco the monies recovered, within 5 Business Days 

of receipt of suc!1 monies from the I11surers 

76.28 Where a claim is made or proceeds of insurance are received or are receivable by tie 

under any OCIP Insurance in respect of physical damage and in ,·espect. of a single event 

(or a series of related events) in an amount in excess of £100,000: 

76. 28 .1 the Infra co shall deliver as soon as practicable and in a11y event 

within 15 Business Days after the making of the claim a plan prepared 

by the Infraco for the carrying out of the works necessary 

("Reinstatement Works") to repair, reinstate or replace 

{"Reinstatement Plan") the Infraco Works which are the subject of the 

relevant claim or claims in accordance with Clause 76. 27. The 

Reinstaternent Plan shall set out the proposed terms and timetable upon 

which the Reinstatement Works are to be effected, the final ter·ms of 

whicl, shall be subject to the prior written approval of tie, which 

approval shall not be unreasonably delayed; 

76 .28. 2 provided that tie is satisfied that the Reinstatement Plan will 

76.28.2. l 

76.28.2.2 

76.28.2.3 

76.28.2.4 

enable the Infraco to comply with Clause 76 .. 27 within a reasonable 

timescale: 

ti1e Rei11statement Plan will be adopted; 

the Infraco shall enter into the contractual arrangement to effect 

the Reinstatement Works; 

tie agrees and undertakes that, subject to compliance by the 

Infraco With its obligatio11s u11der this Clause, and provided that the 

Infraco procures that the Reinstatement Works are carried out and 

completed in accordance with the contractual arrangements 

refer1-ed to in Clause 76.28.2.2, it shall not exercise any right which 

it might otherwise have to te1:minate. this Agreement; 

tie undertakes to use re.asonable endeavours to assist the Infraco 

in the carrying out of the Reinstatement Plan; and 

76.29 Where insurance proceeds are to be used, in accordance With this Agreement, to repair, 

reinstate or replace the Infraco Works, the Infraco shall carry out the work in accordance 

with the Employe1·'s Requirements so that on completion of the work, the provisions of the 

Agree111ent are complied with, unless the Infraco is otherwise instructed pursuant to a tie 

Change in which case tie shall ,-etain the insur·ance proceeds. 
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76.30 Where the proper and reasonable costs of carrying out Reinstatement Works exceed the 

insured amoun.t under the OCIP Insurances tie shall pay such excess to Infrac,o in 

accordance with Clause 67 (Payment in respect of Application for Milestone Payments) or 

Clause 68 (Payments in respect of Maintenance Services). 

77. INDEMNITY BY INFRACO, LIABILITY AND SOLE REMEDY 

77.1 Subject to Clauses 77.2, 77.3, 77.7 and 77.8, the Infraco shall indemnify tie, CEC, the 

..__ ... s,wsidiar:t: and their respective officers, agents and employees 

("Indemnified Parties") from and against any and all claims, suits, losses, liabilities 

damages, penalties, fines, forfeitures, and the costs and expenses incident thereto 

(ihcluding without limitation any legal costs of defence) which any of the Indemnified 

Parties may hereafter incur, become responsible for, or pay out as a result of: 

77.1.1 any of the Infraco's or any Infraco Party's negligent or wilful acts, 

or negligent or wilful omissions in the performance of the Infraco 

Works; and/or 

77.1.2 breach by lnfraco of any term or provision of this Agreement 

I including any Lawe,._ 

I 
I 

Sucl1 claims, sHits, losses, liabilities damages, pe11alties, fines, forfeitures, and the costs a11d 

expenses shall inclHdej ,ncllJ.djna any such claims, suits, losses, liabilities damages, 

pehalties, fines, forfeitures, and the costs and ,expenses in respect of: 

(a) death or inj,ury to any person; 

(b) loss of or damage to any property (up to OCIP cover level); 

(c) loss of or damage to any part of the Infraco Works (up to OCIP cover level); 

(d) causing tie and/or CEC to be in breach of any Law; or 

(e) causing tie and/or CEC to be in breach of any of the DPOFA ,(qr ·res1.1lt dice,t!y in 
a PP~QFA Cha·nge), the Tram Inspector Agreement, the Third Party Obligations 

and any other undertakings which have been given by tie and/or CEC to a.ny third 

party an,d which have been notified to the Infraco in writing either (i) prior to the 

Effe.ctive Date; or (Ii) at any time as a tie Change; 

(f) a breach by Infraco of its obligations under Clause 18 (Land Consent, Permanent 

Land and Temporary Sites); 

(g) causing tie and/or CEC to be In breach of any Land Consent relating to the 

Permanent Land or the Temporary Land; or 
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(h) infringement or al1leged infringement of a third party's Intellectual Property .Rights; 

or 

For the avoidance of doub:t, Infraco shall not be liable to indemnify the Indemnified Parties in 

respect of an)' claim arising from or in connection '+'1ith a third part)' agreement or undertaki11g 

the tet.111s of v,hich had not been Rotified to the Infraco iR writing prior to the Effective Date. 

Jnfr~co s1ckn1owl~aes and aacets that; 

.(IV) 

awart= of its ter111s...aneuondition·s; 

filifucr...bv it to p~rtor111 its obligatinos io ,~ccor(li)nce... 
with the tbis _Agree111eat 111av res,•lt in tie c;o111111,ittinq a 
breach_ or be,;mning'=.., 

loss.es inc~rretLJ>v tie.....uo~r tbe No ~oss Aaree111e:at <1r,e, 
==and flg_w a-==..!.!!!Y 

77.2 The exception referred to in Clauses 24.5, 49.2 and 77.1, which is the responsibility of tie, 

Is death of, or injury to, persons or loss of or damage to property resulting from any act, 

omission, neglect, o.r breach of statutory duty by the Indemnified Parties or other 

contractors (not being employed by the Infraco or any Infraco Party) or for or in respect of 

any claims, suits, losses, liabilities, damages, penalties, fines, forfeitures, and the costs 

and expenses, demands, proceedings, damages, costs, charges and expen.ses in respect 

thereof or in relation thereto. 

187 
LONDON\THV\21368667.13 

CEC02085623 0193 



• 

I 
I 

77. 3 The Infraco's liability to Indemnify the Indemnified Parties under Clause 77 .1 shall be 

reduced in proportion to the extent that the act, omission, neglect, or breach of statutory 

duty of the Indemnified Party or other contractors (not bei.ng the Infraco or any Infraco 

or Tra111 5.wu>li.:.t) may have contributed to the said 

death, injury, loss or damage. 

77 .4 Subject to Clause 78 and to the extent such liability is not insu.red under OCIP, the 

Required Insurances or the Additional Insurances, tie shall indemnify the lnfraco against 

claims which arise as an unavoidable co.nsequence of the Infraco carrying out the Infraco 

Works pursuant to and in full compliance with this Agreement. 

77. 5 The Infraco shal.l not be relieved of any liability under Clause 77 .1 by reason of: 

77. 5.1 any approvals, comments, instructions, consents, attendance at 

meetings relating to the Infraco Works or advice from tie or Network 

Rail· or I 

77.5.2 the fact that any act or thing may have been done by tie or 

Network Rail themselves on behalf of the Infraco and/or in accordanc.e 

with any requirement stipulated by tie or Network Rail. 

77 .6 Nothing .in this Agreement shall exclude or limit the liability: 

77 .. 6.1 of eith.er Party for: 

• 
77.6. l . l death or personal Injury caused by that Party's negligence or the 

negligence of anyone fo·r whom that Party is vicariously liable; or 

77.6.1.2 fraud or fraudulent misrepresentation; 

77.6.2 NOT USED 

provided that nothing in this Clause 77 .6 shall confer on either Party rights or remedies 

that they would not otherwise have. 

77. 7 Notwithstanding anything to the contrary contained in this Agreement and/or the Retention 

Bond and the Performance Bond, the liab.ility of the Infraco under or in connection with this 

Agreement or as a consequence of termination of this Agreement whether in contract or 

deli ct., in negl.igence, for breach of statutory duty or otherwise (including, for the avoidance 

of doubt, pursuant to a.ny indemnity) shall (othe.r than in respect of personal injury or 

death) when aggregated with: 
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(i) payments (if any) made by the Guarantors (or either of them) to tie under the 

Parent Company Guarantees; and 

(ii) payments (if any) made to CEC, Network Rail, EAL a11d TEL under the collateral 

war·r·anties or any other collateral warranty granted by Infraco in acco1-dance with 

this Agreement, 

(iii) the total amount of deductio11s (stated as a positive amount) applied to the 

Maintenance Contract Price in accordance with Schedule Part 6 (Maintenance 

Payment Regime), 

be limited to the Liability Cap provided always that the calculation of the quantum of such 

limitation 

77. 7.1 shall exclude the proceeds of the Retention Bond and the 

Performance Bond and any cash retention or proceeds of any bond 

provided pursuant to Clauses 96 ; and 

77. 7 .2 shall exclude amownts paid to the rnfraco under the OCIP 

Insurances, and/or any Additional Insurances; 

77.7.3 does not relate to liabilities which are covered by the proceeds of 

77. 7 .4 

the Required I11surances or would have been so covered had the Infraco 

complied with its obligations under this Agreement; and 

does not relate to liabilities which would l1ave been covered by the 

proceeds of the Required Insurances, the OCIP Insu1·ances and/or any 

Additional Insurar1ces but for the application of any deductible under 

such Required Insurances, tl1e OCIP Insurances and/or any Additional 

Insurances. 

77, 8 S.ubject to Clause 77. 6 and Clause 77 .4 and save for payments expressly ag1·eed as 

payable pursuant to Clause 88.8, neither Party shall be entitled to claim damages or loss 

(i) for breach of this Agreement (ii) in delict (including negligence), (iii) for breach of 

statutory duty or (iv) on any other basis whatsoever (including, for the avoidance of doubt 

pursuant to any indemnity) to the extent that such damages or loss claimed by that Party 

are for Indirect Losses suffered by that Party, any of the Indemnified Parties or an Inf1·aco 

Party, as the case may be, provided that nothing in this Clause 77.8 shall affect either 

Party's liability to the other Party or to any of the Indemnified Parties, in respect of any 

claim, action, proceedings or demand against such other Party or any of the Indemnified 

Parties by a third party in connection with any Indirect Losses suffered by that third party, 

save that the Infraco shall have no liability with regard to uninsured third party economic 

and consequential loss. except as provided specifically pursuant to Schedule Part 43 

(Reserve Accou11t). tie shall take responsibility for any claim made for uninsured third 
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party economic and consequential loss against tie and the Indemnified Parties or made 

against the Infraco and the pro.visions of Schedule Part 43 (Reserve Account) shall apply. 

77, 9 The Infraco shall not be relieved or excused of any responsibility, liability or obligatio11 

under· this Agreement by the. appointment of any Infr·aco Party. The Infraco shall be 

responsible for the selection, pe1·formance, acts, defaults, omissions, breaches, delict and 

offences of any Infra co Party. All references in this Agreement to ar1y act, default, 

omission, breach, delict or offence of the. Infraco shall be construed to include any such 

act, default, omission, breach or delict of any Infraco Party. 

77 .10 The Parties acknowledge and agree that the only rights available to them to terminate this 

Agreement are those expressly set out in this Agreement and that neither Party shall be 

entitled to exercise .a right to terminate or rescind or accept the repudiation of this 

Agr·eement under any other right whetf1er arising in common law or statute or otherwise 

!1owsoever (other than for fraud or a fraudulent misrepresentation). 

77 .11 Both Parties acknowledge and agree that the express rights provided in tl1is Agreement in 

relation to termination and the calculation and payment of amounts due following such 

termination are exclusive and are in place of (and not cumulative with) any other ,·ights or 

remedies which might arise as a consequence of such termination or expiry. Eact, Party 

hereby waives all other rights and remedies arising from such termination, whether 

express or implied, arising. by common law (including in delict), by statute or otherwise 

howsoever provided that nothing in this Clause 77 .11 exclude the right of either Party to 

claim remedies expressly conferred on them by tl1is Agreement. 

77. 12 Except in respect of usable material necessarily generated from the Permanent Land in the 

carrying out and completion of the Infraco Works or where otherwise stated i11 tl1is 

Agree111e11t the Infraco shall pay all tonnage and other royalties rent and other payments 

or compensation (if any) for getting stone sand, gravel, clay or other materials ,·equired for 

the Infraco Works. 

Criminal Liability 

77 .13 Where the act or default of the Infraco or of any Infraco Parties, causes tie to commit an 

offenc:;e, the Infraco shall immediately take any measure necessary to e11sure that that act 

or default, no longer causes tie to commit that offence. 

7·7 .14 Where tie reasonably suspects that such a11 ac;t or default is about to take place and it 

reasonably believes that this will result in tie committing an offence, tie may issue an 

instruction to the. Infraco to remedy the act or default forthwith and the Infraco shall 

comply with the said instruction. 

Latent Defects Liability 
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77 .15 Save in respect of any claims notified in writing to the Infraco by tie and in respect of 

which tie has invoked Clause 97 (Dispute Resolution Procedure) .no later than 3 months 

after the expiry of the period of 12 yea.rs from the issue of the Reliability Certificate, the 

Parties agree that Infraco shall have no liability and no actions or proceed.ings shall be 

commen.ced against Infraco or either of the Infraco Membe.rs in respect of any latent 

defects in the Infraco Works after the period of 12 years from the issue of the Reliability 

Certificate. 

a,nd all clai111s, suits, losses. liabilities. d.a•••agi;s. 1Z.eaalti~· fines. forfeitures. ansJ 
the _costs aod . exgenses jnciMntal thereto Cincl••ding withoJ•t li111itation any legal 

c;osts of .defeoc;e) which Infraco In,ge,nnified1..&.!il.!.!!.! 

ill dE:,ith pr injyry to any iu:rspn; 

loss or dama,qe to 12roperty; 

Whi,h ilti~es fCOIIJi rz 

ill byJhe...Icarn. 

.SYW21ier, Tra1r1 SJI.RP1iet Pr:irty. thi; I rr:1111 Majntr:iiaer or any ~ ram 
'Maintainer Pirtv; 

Lill breach by the Tra,111 

Agr~rnent includ'iDAJDY Law Pt breiJcb bv the Tra.111 Maintainer of its 
m.1lia;;,tioos-uodt:r tbe I cr:1111 M"jnteostu, e Agree111ent iaclwli·D9 any Law; 

Ciiil any non-perfor111an.ce or deJay in 1nerfor111ance of the Trr,111 S••ppli.er of its. 

obl'igatioos _11nder the Ira•,1 S•1pply A9ree111ent or Ira•n~ _Maio,tainer of its 

iJct, 0111issioo, neglect or breach of st;uutory r;wty hv the Infrii!CP lau•Poitiefl 
Patties or other contractors Cnot being -:111n!qy~y tie or r.JDY tie Pi1ctvl or for or 
.:in respect of anv clai111s, :;1.1its, le5:tes, liab·ititi~, di1m;i1·a~, DJ:.D.il'ltiu, fin~ 

,11- l Stje's !iahilitv tq iou111oitv the Xofraco 1n~1,,1oiti~ Pr1rtie~ Modic ~ 22,16 
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78. CONDUCT OF CLAIMS 

78.1 Subject always to the requirements of the Required Insurances, the OCIP Insurances 

and/or aniy Additional Insurance: 

78.1.1 if tie rece.lves any notice, demand, letter or other document 

concerning any claim from which it appears that tie is or may become 

entitled to Indemnification under this Agreement ("Claim"), tie shall 

notify the Infraco as soon as reasonably practicable a.nd shall supply a 

copy of the relevant Claim to the Infraco. 

78.1.2 where it appears that tie is, or may become, entitled to 

indemnification from the Infraco in respect of the liability arising out of 

the act or omission which is the subject of the Claim, the Infraco shall 

take conduct of any defence, dispute, compromise or appeal of the 

Claim and of any incidental negotiations and shall .be entitled to resist 

the Claim in the name of tie and tie will give the Infraco a.II reasonable 

co~operation, access and assistance for the purposes of considering and 

resisting such Claim. 

78.2 In relation to any Claim subject to Clause 78.1.2: 

78.2.1 

78.2.2 

78.2.3 

the Infraco shall keep tie fully informed and consult with it about 

material elements o·f the conduct of the Claim; 

the Infraco shall not bring the name of tie into disrepute; and 

the Infraco shall not pay or settle such Claims without the prior 

written consent of tie, such consent not to be unreasonably withheld or 

delayed. 

78.3 tie shall be free to take steps in the proceedings, pay or settle any Claim on such terms as 

it thinks fit (and without prejudice to its rights and remedies under this Agreement) l.f the 

Infraco fails to notify tie of its intention to conduct the relevant Claim within 20 Business 

Days of the notice from tie under Clause 78.1.1 above or the Infraco notifies tie that it 

does not intend to take conduct of the Claim. 
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78.4 NOT USED 

78.5 If, in controlling and contesting any Claim, tie takes or fails to take any action in relation 

to such Claim which it might 1·easonably be expected to take or not take (as the case may 

be) which terminates or reduces any entitlement of the Infraco to recover any part of the 

Claim from any insurer under any of the Required Insurances, the OCIP Insurances and/or 

any Additional Insurance, the liability of the Infraco to indemnify tie in respect of such 

Claim shall be reduced by an amount equal to such part or, as the case may be, the 

amount of the reduction thereof ( except in the case where tie could not reasonably have 

been expected to have known that the Infraco's entitlement could be so terminated or 

reduced). 

78.6 If the Infraco pays to tie an amount in respect of an indemnity and tie subsequehtly 

recovers (whether by payment, discount, credit, saving, relief, other benefit or otherwise} 

a sum which is directly referable to the fact, matter, event or circumstances giving rise to 

the Claim, tie shall forthwith repay to the Infraco whichever is the lesser of: 

78.6.1 

78.6.2 

an amouht equal to the sum recovered ( or the value of the saving 

or benefit obtained) less any out-of-po.cket costs and expenses propei·ly 

incurred by tie in recovering the same; and 

the amount paid to tie by the Infraco in respect of the Claim under 

the relevant indemnity; 

provided that tie shall use reasonable endeavours to pursue such recovery and provided 

further that tl1e Infraco shall b.e repaid only to the extent that the amount of such recovery 

aggregated with any sum recovered from the Infraco exceeds any loss sustained by tie in 

respect of the Claim. 

78. 7 In the event that tl1e Infra co is entitled to be indemnified by tie pursuant to Clause 77 .4 in 

respect of a claim, the provisions of Clause 78.1, 78.2, 78.5 and 78.6 shall apply as if 

references to "tie" were references to "Infra co" and vice ver·sa. 

PART 15 - CHANGES 

79. MANAGEMENT OF VARIATIONS 

79 .1 Any variations proposed to the Infraco Works shall be dealt with as follows.: 

79 .1. 1 tie Changes shall be dealt with in accordance with Clause 80 (tie 

Changes); 

79 .1. 2 Infraco Changes shall be dealt with in accordance with Clause 81 

(Infraco Changes); 
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79 .1. 3 Small Works Changes shall be dealt with in accordance with Clause 

82 (Small Works Changes); 

79.1.4 Accommodation Works Cha,nges shall be dealt with in accordance 

with Clause 83 (Accommodation Works Changes); 

79.1.5 Qualifying Changes in Law shall be dealt with in accordance Clause 

84 (Qualifying Changes in Law); 

79 .1.6 Network Expansions shall be dealt with in accordance with Clause 

86 (Network Expansions); 

79.1. 7 Labour tax and landfill tax fluctuations shall be dealt with in 

accordance with Clause 71 (Labour Tax and Landfill Ta.x Fluctuations); 

and 

79.1.8 where applicable, Schedule Part 4 (Pricing). 

79.2 The Infraco shall maintain a change control register which shall detail the status and give 

summary information on all withdrawn, pending and confirmed variations under this 

Agreement. The Infraco shall provide a copy of the change control register to tie and the 

Infraco shall provide updates of the chang.e control register to tie every Reporting Period. 

79.3 No variation ordered in accordance with this Agreement shall in any way vitiate or 

invalidate this Agreement. 

80. TIE CHANGES 

80 .1 Unless e.xpressly stated in this Agreement or as may otherwise be agreed by the Parties, 

tie Changes shall be dea.lt with in accordance with this Clause 80 (tie Changes) save, 

where they relate to the on Str~t Workc. io which . iwase tbe p.rnvjsjons of 
Aw;z,enc;ljx Q of Scbed1Jle part 45 CQa StwPt WQcMl shall a,gnlv. If tie requires a tie 

Change, it must serve a tie Notice of Change on the Infraco. 

80.2 A tie Notice of Change shall: 

80.2.1 

80.2.2 

LON DON\ THV\21368667 .13 

set out the proposed tie Change in sufficient detail to enable the 

Infraco to calculate and provide the Estimate in accordance with Clause 

80.4 below; 

subject to Clause 80.3, require the Infraco to provide tie within 18 

Business Days of receipt of the tie Notice of Change with an Estimate, 

and specify whether any competitive quotes are required and; 
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80.2.3 set out how tie wishes to pay (where relevant) for the proposed 

tie Change. 

80.2.4 set out any changes which tie believe are required to the terms of 

this Agreement and/or the SDS Contract to give effect to the proposed 

tie Change 

80.3 If, on receipt of the tie Notice of Change, the Infraco considers (acting reasonably) that 

the Estimate required is too complex to be completed and returned to tie within 18 

Business Days, then the Infrac.o shall, within 5 Business Days (during the period prior to 

issue of the Reliability Certificate) and within 10 Business Days (at any time after issue of 

the Reliability Certificate) of receipt of such tie Notice of Change, deliver to tie a request 

for a reasonable extended period of time for return of the Estimate, such extended period 

to be agreed by the Parties, both acting reasonably. 

80 .4 As soon as reasonably practicable, and in any event within 18 Business Days after having 

received a tie Notice of Change ( or such longer period as may have been agreed by the 

Parties, pursuant to Clause 80.3 or as required by Clause 80.11), the Infraco shall deliver 

to tie the Estimate. The Estimate shall include the opinion of the Infraco (acting 

reasonably) in all cases on: 

80.4.1 whether relief from compliance with any of its obligations under 

this Agreement is required during or as a result of the implementation 

of the proposed tie Change; 

80.4.2 any impact on t.he performance of the Infraco Works and the 

j performance of the Edinburgh Tram Net•,.,.orkJ,njtjal . Pbase l,a 

I 
80.4.3 any impact on the Programme and any requirement for an 

extension of time; 

80.4.4 any Consents, Land Consents and/or Traffic Regulation Orders 

80.4.5 

LONDON\ THV\2136866 7 .13 

(and/ or any amendment or revision required to existi.ng Consents, Land 

Consents and/ or Traffic Regulation Orders) which are required in order 

to implement or as a result of the implementation of the proposed tie 

Cha.nge and any updat.e of the Consents Programme which will be 

required as a result; 

any new ag:reements with third parties which may be required to 

implement the tie Change; 
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80.4.6 any amendment required to the Agreement or the Key 

Subcontracts as a result of the implementatio11 of the proposed tie 

Change; 

80.4.7 the proposed method of delivery of the proposed tie Change; 

80.4.8 proposals to mitigate the impact of the p,·oposed tie Change; 

80.4.9 confrrmation of the changes to tl,e terms of this Agreement and/or 

the SOS Contract proposed by tie and any further changes the terms .of 

this Agreement and/or the SOS Contract necessary to give effect to the 

proposed tie Change; and 

80.4 .10 any increase or dec1·ease in any sums due to be paid to the 1nfraco 

under this Agreement (including the value of any Milestone Payments 

and the scheduling of such Milestone Payments) in order to implement, 

and as a direct consequence of implementation of, the tie Change, such 

increase or, decre.:1se to be calculated in accordance with this Clause 80. 

80.5 Where the tie Change, in the opinion of the Infraco acting reasonably, impacts the ability 

to deliver the Maintenance Services in accordance with Clause 52 (Maintenance) the 

Estimate delivered pursLrant to Clause 80.4 shall include any net increase or decrease in: 

80. 5 .1 in the case of demonstrable impact (taking into account any impact 

of previously implemented tie or Infraco Changes) on routine 

1T1aintenance activity: 

80.5. 1. 1 the consequential change in labour r·esources and management time 

required for each affected maintenance element of the Infra co Works; and 

80.5. l.2the consequential change in materials, plant and equipment required; 01-

80.5.2 i11 the case of den1onstrable impact (taking into account any impact 

of previously implemented tie or Infraco Changes) on renewals 

maintenance activity: 

80.5.2.1 the scope of required renewals work or services and frequency of 

renewals; 

80.5.2.2 the resulting change in labour ,·esources and management time required 

for the renewal work; and 

80.5.2.3 the resulting change in materials and plant and equipment (if any) used to 

effect the renewals. 
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80.6 The valuation of any tie Changes made in compl,iance with this Clause 80 (tie Changes) 

(to the extent releyant) : 

80, 6 .1 by measurement and valuation at the rates and prices for similar 

work in Appendix F<A to Schedule Part 4 (Pricing) .and/or Schedule Part 

7 (Maintenance Contract Price Analysis) as the case may be .in so far as 

such rates and prices apply; 

80.6.2 if such rates and prices do not apply, by measurement and 

80.6.3 

valuation at rates and prices deduced therefrom insofar as it is practical 

to do so; 

if such rates and prices do not apply and it is not practicable to 

deduce rates a,nd prices therefrom, by measurement and/or valuation at 

I Agpenc;ljx B of Schedule Part 4·(PFicing'}- and Ap13endix. I< Sc.heclule Part 

I 7 (A16in,'e11ance ContJ·act ,0,•·it·e ,1,ialysis) ; 

I 
I 
I 

80.6.4 if the value of the tie Change cannot properly be ascertained by 

measurement and/or valuation, the value of the resources and labour 

employed thereon, as appropriate and in accordance with va,ragraob 2 
2!_Appendix G.ll to Schedule Part 4 (Pricing) and ,i\p13endix F to Schedule 

Part 7 (Main.~e11a11ce Co,1t1·act ,01·ice Anal)·f;is) ; 

provided that where any tie Change would otherwise fall to be valued under Clauses 

80.6 .. 1 and 80.6.2 above, but the instruct ion therefor was issued at such a time or was of 

such content as to make it unreasonable for the alteration or addition to be so valued:, the 

value of the tie Change shall be ascertained by measurement and/or valuation at fa.ir rates 

and prices. 

80. 7 The Infra.co shall i,nclu.de in the Estimate evidence demonstrating that: 

80.7.1 

LONDON\THV\2 1368667 .13 

the Infraco has used all reasonable endeavours to minimise 

(including by the use of competitive quotes where appropriate in the 

case of construction works and where reasonable in the circumstances 

that new or addltional sub contractors are required to deliver the 

change in the case of Maintenanc.e Services or where construction works 

are undertaken during the maintenance phase) any increase in costs 

and to maximise any red,uction of costs ; 
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80. 7. 2 the Infraco has, where. required by tie and where appropriate and 

practicable, sougl1t competitive quotes from persons other than the 

Infraco Parties in pursuance of its obligation under Clause 80. 7 .1 above; 

80. 7 .3 the Infraco has investiga.ted how to 111itigate the impact of the tie 

Change; and 

80. 7 .4 the proposed tie Change will, where relevant, be implemented in 

the most cost effective manner (taking into account the reasonable 

requirements of Infraco in relation to quality) including showing whei-e 

reasonably practicable that when any expenditure is incurred, relevant 

Changes in L;:iw that are reasonably foreseeable at the time of 

co11sideration of the specific tie Change and which relate to t.hat tie 

Change have been ta ken into account by the lnfraco. 

80. 8 If the Infra co does not intend to use its own resources to implement any proposed tie 

Change, it shall: 

80.8.1 

80.8.2 

demonstrate that it • 
IS appropriate to subcontract the 

implementation of such tie Ct1ange; and 

comply with Good Industry Practice with the objective of ensuring 

that it obtains best value for money when pr·ocuring any sub-contracto1-

or Deliverable required in relation to the proposed tie Change. 

80. 9 As soon as reasonably practicable alter tie receives the Estimate, the Parties shalt discuss 

and agree the issues set out in the Estimate. From such discussions tie may modify the 

tie Notice of Change, In each cas.e the Infraco shall subject to Clause 80.11, as soon as 

practicable, and in any event not more than 15 Business Days after receipt of such 

modification, notify tie of any consequential changes to the Estimate. 

80.10 Subject to Clause 80.15, if the Parties cannot agree on the contents of the Estimate, then 

either Party may refer the Esti.mate for determination in accordance with the Dispute 

Resolution Procedure. 

80.11 If a tie Change requires a change in respect of design work to be carried out by the SOS 

Provider under tl1e SOS Contract or· any other change to the SOS Contract, the cost of such 

change will be valued in accordance with the terms of the SOS Contract and Infraco shall 

be allowed such time to perform its obligations under this Clause 80 as may reasonably be 

required to allow it to obtain information from the SOS Provider under the SOS Contract 

which Infraco may require in order to prepare an Estimate for such Change and any 

modifications thereto. 

80 .12 The Infraco shall not be obliged to implement any proposed tie Change where: 
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80.12.1 tie does not have the legal power or capacity to require the 

implementation of such proposed tie Change; or 

80.12.2 

80.12.3 

80.12.3.1 

80. 12.3.2 

80. I 2.3.3 

80.12.3.4 

80.12.3.5 

80.12.3.6 

NOT USED -

implementation of such proposed tie Change would: 

be contrary to Law; 

not be technically feasible; 

increase the risk of a non-compliance with this Agreement by the 

Infraco to the extent such risk is not capable of being addressed by 

relief from obligations given to the Infraco or by amendment to the 

terms of this Agreement; 

be outwith the specific competence of the Infraco either in 

performing the activity .required by the tie Change or In supervising 

an the Infraco Party to carry out the activity required by the tie 

Change; 

where the tie Change is instructed after the completion of Section 

D, require Infraco to carry out work and/or services that are not 

transport infrastructure and maintenance re.lated to be perform.ed 

after completion of Section D; or 

make the provision of the Maintenance Services by the lnfraco 

financially unfeasible. 

80 .13 Subject to Clause 80.15, as soon as reasonably practicable after the contents of th.e 

Estimate have been agreed tie may: 

80.13.1 issue a tie Change Order to Infraco,; or 

80.13.2 except where the Estimate relates to a Mandatory tie Change, 

withdraw the tie Notice of Change, in which case Infraco shall be 

entitled to claim the reasonable additional costs incurred by the Infraco 

in complying with this Clause 80 in relation to that tie Notice of Change 

in,cluding the cost of any abortive works where tie has instructed Infraco 

to commence works pr.ior to the agreement of the Estimate. 

Subject to Clause 80.15, for tl1e avoida11ce of doubt, the ' 

tie, Infraco shall not commence work in respect of a tie Change until instructed through 

receipt of a tie Change Order· unless otllerwlse· directed by tie. 
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80.14 Subject to Clause 80.15, If tie do.es not issue a tie Change Order in accordance with 

Clause 80.13.1, within 28 Business Days of the contents of the Estimate having been 

agreed or determined then the tie Notice of Change shal,I be deemed to have been 

withdrawn e.xcept where the Estimate relates to a Mandatory tie Change in whlch case tie 

will be deemed to have issued a tie Change Order. 

8 0 .15 \Vhe1·e an Estimate has been referred le>-the· Disl*lte Resolution Prooedure for deter.mination, 

b1:1t it is deemed by tie (acting 1·easonably) tllat the proposed tie Change is urgent a11d/or has a 

potential significant impact on theProg111F!'Hfle, s1:1bject to Iafraco's ·right to refuse to carry out 

a· tie Change uade1· Clause 80. l 2 and sa¥e \¥l1ere such proposed tie Cl1ange includes work by 

the-SDS Provider and wl10Fe the \.'.aluation of' such \York is not agreed , tie may instruct 

lntraco to carry out thetie ·1•1ax ins1c111:t tbs: Infra co to carr,v 011t 'l proposed tie Change 

determination or agreement of the Estimateany L;stimate jn 

uspcr.t of S\ICb tie tbanw=. by issuing a. tie Change Order to that effect. 

80.16 Where tie issues a tie Change Order under Clause 80.15, Infraco shall lmpl.ement the tie 

Change, and prior to determination or agree111ent of the Estimate shall be entitled to 

claim Infraco's demonstrable costs in implementing the tie Change calculated .in 

accordance with Clause, 80.6. 

80.17 As soon as reasonably practicable and in any event within 20 Business Days of is.sue of a 

tie Change Order, or such other period as the Parties may agree acting reasonably, Infraco 

shall update:~ 

80.17.1 

80.17.2 

80.17.3 

80.17.4 

80.17.5 

the Program.me in accordance with Clause 60; 

Schedule Part 5 (Miles.tone Paymen.ts) in relation to Milestone Payments 

and/or Critical Milestone Payments in accordance w.ith Clause 67 . l Olli; 

the Maintenance Services Payments i,n accordance with Clause 68.8; 

the Maintenance Services Performance Plan; and 

any other previously accepted Deliverable~ 

as may be required in accordance with the agreed Estimate or as may be required to 

implement the tie Cha.nge in accordance with this Agreement. 

80.18 As soon as reasonably practicable and in any event within 20 Business Days of issue of a 

tie Change Order, or such other period as the Parties may agree acting reasonably, the 

Parties shall enter into any document to amend the terms and conditions of this 

Agreement as referred to in the agreed Estimate to which the tie Change Order relates. 
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Restrictions on Entitlements to Relief for tie Cha,nge 

80.19 The Infraco shall not be entitled to any extension of time, payment or relief ln respect of 

any tie Notice of Change affecting the construction of the Infraco Works or the delivery of 

the Maintenance Services if and to the extent that: 

80.19.1 with rega.rd to construction, it would be reasonable to expect 

Infraco to have prevented or materially reduced the requirement for 

such tie Change, given the information known to Infraco at the time; 

and.w:. 

80 .19. 2 with regard to Infrastructure Maintenance Services, it would have 

been reasonable to expect the Infraco to have foreseen that a physical 

deficiency or defect in the Infraco Works would, despite continua.I 

planned maintenance, lead to the requirement for a tie Change which 

could have been prevented or materially reduced by earl:ler intervention 

by tie and Infraco has failed to report such deficiency or defect In the 

Infraco Works in a timely fashion to tie. ; pr 

such ztie NoticeFlofrzChanae i-5 required due, to anv nealiaen,ce, 
hre.acb or otlJiss!io,o o,f th·e J1nfra,o, 

80. 20 If., having received instructions fr.om tie or tie's Representative, the Infra co consider that 

compliance with those instructions would amount to a tie Change, then the Infraco shalt 

nevertheless as s22a as ceas2aablv practicable comply with the instruction and shall 

within 20 Business Days of any instructions being received, notify tie of the same, such 

notification to include an Estimate pursuant to Clauses 80.4 and 80.5. From th.e date of 

receipt by tie of such an. Estimate, Clause 80.15 and 80.16 shall be deemed to apply 

mutatis mutandis to the work carried out by Infraco in complying with such instruction. If 

it is agreed by the Parties or determined pursuant to the Dispute Resolution Procedure that 

the instructions amount to a tie Change ( either Party being entitled to refer the matter to 

the Dispute Resolution Procedure if the matter has not been agreed within 10 Business 

Days of the Estimate being received by tl.e) then the provisions of this Clause 80 (tie 

Changes) shall apply to such instructions. 

80. 21 Any failure by the Infraco to notify tie within 20 Business Days of instructions being 

received that it considers compliance with s.uch instructions from tie or tie's 

Representa,tive would amount to a tie Change shall constitute an irrevocable acceptance 

by the Infraco that any compliance with tie's or tie's Representative's instructions shall 

not constitute a tie Change under this Agreement. 

Third Party Agreements 
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80.22 If tie wishes Infraco to perform any of the obligations contained in any third party 

agreement which are not set out in part A of Schedule Part 13 (Third Party Agreements) or 

to be responsible for ensuring that neither tie or CEC will be put in breach of their 

obligations to third parties other than to the extent that it is responsible by virtue of the 

operation of Clause 18.17A tie shall serve a notice on the Infraco (a "TPA Change 

Notice") which notice shall comply with the requirements of Clause 80. 2. Subject to 

Clause 80.25, the provisions of this Clause 80 shall apply mutatls mutandis t.o any TP.A 

Change Notice served by tie. 

80.23 Fol.lowing service by tie of a TPA Change Notice, the Parties shall negotiate in good faith 

and acting reaso.nably to agree the adjustment to the Contract Price, if any, appropriate to 

compensate Infraco for the Infraco accepti.ng any additional responsibility or risk arising 

from the TPA Change Notice to the extent not reflected adequately through appl.ication of 

Clause 80.5. 

Notified Departures 

80.24 Where pursuant to paragraph 3.5 of Schedule Part 4 (.'4·icing) or pursuant to Clause 14 (tie 

Ohligfltions), tie is deen1ed to ha·,e issued a tie Notice of Change as a result of the occurrence 

of a Nettfied DepartUFe, -·the-previsions .. ,of this Clause-89-(tie 01c1nges) other than Gl-attse-

81. INFRACO CHANGES 

81.1 If the Infraco becomes aware of the need or desirability for a variation to the Infraco 

Works, (which does not fall within any of the other categories listed in Clause 79.1, save 

for Clause 79.1.2) the Infraco shall notify tie of the reasons for such variation and make 

proposals for the proposed variation in writing. tie shall be free to accept or reject any 

proposed variation as tie thinks fit, ( other than where the Infraco Change is necessary for 

Infraco to comply with a Change in Law which is not a Qualifying Change in Law, in which 

case tie shall accept such proposal or such other proposal as tie may reasonable require 

which does not increase the costs to the Infraco of complying with the relevant Change in 

Law) and tie shall determine whethe.r such proposal is dealt with .in accordance with Clause 

81.2 or Clause 81.3. 

81. 2 If tie wi.shes to proceed with a variation proposed by the Infraco, tie shall serve a tie 

Notice of Change on the Infraco and Clause 80 shall be adhered to by tie and the Infraco 

In respect thereof, provided that: 

81.2.1 tie may require that there be a reductio.n to the Contract Price if 

such change will resul·t in lower costs for the Infraco; or 
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81.2.2 in the event of an anticipated increase to the co,sts of the lnfraco 

resulting from any change requested by the Infraco pursuant to Clause 

81.1, there shall be no variation to the Contract Price unless otherwise 

agreed by the Parties. ; or 

Jotcaco shall oot~~bc ~olitl~d 1CL any extension of ti1or. in 
...., --- .... <ant 09~ i D Litw 

81.3 If Infraco considers that a change could effect a saving of £20,000 (as Indexed) or more, 

the Inf.race shall propose such change in accordance with Clause 81.1 and the Infr.aco's 

proposal shall be accompanied by a value engineering report which shall Include: 

81.3.1 a whole life c.ost analysis i.n respect of each element of (i) the 

81.3.2 

Infraco Works affected by the proposed change and/or (ii) any 

additional works proposed to be carried out in order to effect the 

proposed change; 

option appraisals and reasoned arguments to demonstrate why any 

particular systems, plant, equipment, materials and the like should be 

selected in preference to others for incorporation into the Infraco 

I Works, taking into account the operational life of the Edi11burgh Tram 

I Net·,,..orkinitial Pha;;e J.a.; or 

81.3.3 the Infraco's proposals for the lump sum reduction to the Contract 

Price in respect of such proposal. 

tie may accept such proposal at its absolute discretion and its decision in this respect shall 

be final and binding. If the proposed change is accepted, the reduction to the Contract 

Price that is anticipated as arising as a result of such change shall be shared between tie 

and the Infraco on a 50:50 basis and the Infraco's share shall be added to the Contract 

Price after the saving has been made. 

81.4 As soon as reasonably practica.ble and in any event within 20 Business Days of issue of 

acceptance by tie of an Infraco Change or such other period as the Parties may agree 

acting reasonably, Infraco shall update:-

81.4.1 the Programme in accordance with Clause 60; 

81.4.2 the Mai.ntenance Services Performance Plan; and 

81.4.3 any other previously accepted Deliverable 
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as may be required in accordance with the agi-eed Infraco Change or as rnay be required to 

implement the Infraco Change in accordance with this Agreement. 

82. SMALL WORKS CHANGES 

82 .1 In the event tl1at tie or tie's Represe11tative, by notice in writing to the Infraco, requests 

the Infraco to carry out any Small Works, the Infraco shall calculate the cost of them as 

follows: 

82.1.1 the labour element shall be calculated in accordance with 

Schedule Part 4 (Pricing) or, where such rates are not applicable, in 

accordance with the rates which are fair and reasonable having regard 

to the nature of the Small Wor·ks requested; 

82.1.2 the materials element shall be charged at the cost (excluding VAT) 

of the mat.erials to the Infraco (net of all discounts) plus the percentage 

uplift as indicated in Schedule Par"t 4 (Pricing); and 

82.1.3 the plant element shall be calculated in accordance with Schedule 

Part 4 (Pricing) or, where such rates are not applicable, in accordance 

with the 1-ates which are fair and reasonable having regard to the nature 

of the Small Works requested; at1d 

82.1.4 the Sub-Contractor element shall be charged at the cost (excluding 

VAT) plus the percentage uplift as indicated in the Schedule Part 4 

(Pricing) 

and as soon as reasonably practicable and no later than 5 Business Days, the Infraco shall 

confirm by notice in writing to tie (the "Small Works Cost Notice") tl1e amount of such 

cost and the basis for, and inputs to, such calculation. 

82, 2 tie shall not request the Inf1-aco to carry out any Small Works, the execution of which 

would require input from the SOS Provider, the Tram Supplier or the Tram Maintainer. 

82. 3 The Infraco and tie or tie's Representative shall agree the timing of any Small Works so as 

to m.inimise any inconvenience to tie, the Inf1·aco or disruption to the Programrne. The 

Inf,-aco shall take all reasonable steps to minimise the duration of any Small Works. 

82.4 If, at any tirne within 5 Business Days following receipt by tie of a Small Works Cost Notice 

pursuant to Cla.use 82.1, tie notifies the Infraco in w1·iting that tie or tie's Representative 

wishes the Infraco to proceed with the Small Worl<s to which the Small Works Cost Notice 

relates, the Infraco shall carry out and complete such Small Works in accordance with the 

said Small Works Cost Notice and the relevant request pursuant to Clause 82.1 from tie in 
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accordance with any timing agreed pursuant to Clause 82.3 but otherwise as soon as 

reasonably practicable. 

82. 5 Infraco shall not be obliged to implem.ent a Small Works Change in the circumstances 

where Clause 80.12 would have .applied had the Small Works Change been a tie Change. 

82.6 As soon as reasonably practicable and in any event within 20 Business Days of issue of a 

Small Works Change, 

Infraco shall update: 

or such other period as t.he Parties may agree acting reasonably, 
• 

82.6 .. 1 the Programme in accordance with Clause 60; 

82.6.2 Schedule Part 4 (/21,ieingS (Milestone Pa.v,11ent5) in relation to 

Milestone Payments and/or Critical Milestone Payments in accordance 

with Clause 67.10.6.1.; 

82.6.3 the Maintenance Services Payment in accordance with Clause 68.8; 

82.6 .4 the Maintenance Services Performance Plan; and 

82.6.5 any other previously accepted .Deliverable 

to take account of the Small Works Change and implement it in accordance with this 

Agreement. 

83. .ACCOMMODATION WORK CHANGES 

83 .1 In the event that tie or tie's Representative, by notice in writing to the Infraco, requests 

the Infraco to carry out any Accommodation Works, the Infraco shall calculate the cost of 

them as follows: 

83.1.1 the labour element shall be calculated in ac.cordance with 

Schedule Part 4 (Pricing) or, where such rates are not applicable, In 

accordance with the rates whi,ch are fa.ir and reasonable having regard 

to the nature of the Accom,modation Works requested; 

83.1.2 the materials element shall be charged at the cost (excludl.ng VAT) 

83.1.3 
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of the materials to the Infraco plus the percentage uplift as indicated in 

Schedule Part 4 (Pricing); and 

the plant shall be calculated in accordance with the Schedule Part 4 

(Pricing) or, where such rates are not applicable, in accordance with the 

rates which are fair and reasonable having regard to the nature of the 

Accommodation Works requested; and 
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83.1.4 the Sub.-Contractor element shall be charged at cost (excluding 

VAT) plus the percentage uplift as indicated in the Pricing Schedule 

and as soon as reasonably practicable and no later than 5 Business Days, the Infraco shall 

confirm by noti.ce in writing to tie (the "Accommodation Works Cost Notice") the 

amount of such cost. and the basis for, and inputs to, such calculation. 

83.2 tie shall not require the Infraco to carry out any Accommodation Works the execution of 

which would require input from the SDS Provider. Any such instruction shall be given 

pursuant to Clause 80 (tie Changes). 

83. 3 The Infra co and tie or tie's Representative shall agree the timing of any Accommodation 

Works so as to minimise any Inconvenience to tie and/or the Infraco and/or disruption to 

the Programme. The Infraco sl1all take all reasonable steps to minimise the duration of 

any Accommodation Works. For the avoidance of doubt, the timing of any agreed 

Accommodation Works shall not be treated as forming part of the Programme and a 

separate programme for the completion of such Accommodation Works shall be agreed 

between tie and the Infraco (both Parties acting reasonably). For the avoidance of doubt, 

if any Relief Event or Compensation Event occurs and has an impact on the progress of the 

Accommodation Works, then any extension of time or relief granted in accordance with 

Clause 64 (Relief Events) or Clause 65 (Compensation Events) shall be granted in respect 

of the p,·ogramme for the completion of tt1e Accommodation Works not the Programme. 

83 .4 If, at any time within 5 Business Days following receipt by tie of an Accommodation Wor·ks 

Cost Notice pursuant to Clause 83.1, tie notifies the Infraco in writing that tie or tie's 

Representative wishes the Infi·aco to proceed with the Accommodation Works to which the 

Accommodatl0n Works Cost Notice relates, the Infraco shall subject to Cl.a use 18 carry out 

and complete such Accommodation Works in accordance with the said Accommodation 

Works Cost Notice and the relevant ,·equest pursuant to Clause 83 .1 from tie in 

accorda11ce witl, the programme agreed pursuant to Clause 83.3 but otherwise as soor.1 as 

reasonably practicable. 

83.5 Inf,·aco. shall not be obliged to implement an Accommodation Works Change in the 

circumstances where Clause 80.12 would have applied had the Accommodation Works 

Change been a tie Change. 

83.6 As soon as reasonably practicable and in any event within 20 Business Days of issue of a 

Accommodation Works Change, o,· such other period as the Parties may agree acting 

reasonably, Infra co shall update: 

83.6.1 the Programme in accordar1ce with Clause 60; 
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83.6.2 Schedule Part 5 (Milestone Payments) in relation to Milestone 

I Payments m1<lk}l'·-G1:fti€al-Mi!estt)11e P,1y1ne11t'5'-in accordance with Clause 

I (w-,-i(.),§1; and 

83. 6. 3 any other previously accepted Deliverable 

to take account of the Accommodation Works Change and implement it in accordance with 

this Agreement. 

84. QUALIFYING CHANGES IN LAW 

84.1 If a Qualifying Change in Law occurs or is to occur, then either Party- may write to the 

other to express an opinion on its likely effects, giving details of its opinion of: 

84.1.1 any necessary change in the Infraco Works; 

84.1.2 whether any changes are required to the terms of this Agreement 

to deal with the Qualifying Change in Law; or 

84, 1.3 whether relief from compliance with any obligations under this 

Agreement is required as a result of the Qualifying Change in Law; 

in each case giving In full detail the procedure for implementing the Qualifying Change in 

Law. Responsibility for any costs of such implementation shall be dealt with in accordance 

with Clauses 84.2 and 84.3 below. 

84.2 As soon as reasonably practicable after receipt of any notice from either Party under 

Clause 84.1 above, the Parties shall discuss and agree the issues referred to in Clause 84.1 

above and any ways in which the Infraco can mitigate the effect of the Qualifying Change 

in Law and the. Infraco s.hall: 

84.2.1 provide evidence to tie that the Infraco has useo and will continue 

84.2.2 

84.2.3 

to use all reasonable endeavours (including where appropriate and 

practicable the use of competitive quotes) to minimise any increase in 

costs and maximise any reduction In costs; 

demonstrate how the effects of the Qualifying Change in Law will 

be mitigated; 

demonstrate that the relevant changes will be implemented in the 

most cost effective manner. 

84.3 As soon as reasonably practicable alter the issues referred to in Clause 84.2 have been 

agreed betw.een the Parties or determined pursuant to the Dispute Resolution Procedure, 

tie shall give a tie Notice of Change .on the basis that an extension of time will be granted 
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to the Infraco to perform its obligations under this Agreement, to the extent that such 

performance Is affected by the Qualifying Change in Law and that any effect on the cost to 

the Infraco of performing its obligations under this Agreement of any Qualifying Change in 

Law sha.11 be borne by tie and the provisions of Clause 80 (tie Changes) shall apply except 

that the Infraco shall be obliged to i.mplement and tie shall be obliged to instruct the 

change in all circumstances (except to the extent that such change is not necessary to 

implement the Qualifying Change in Law or where tie has instructed a tie Change in order 

to remove the requirement to comply with a Qualifying Change in La.w). tie shall issue a 

tie Change Order once it has been agreed or determined pursuant to t.he Dispute 

Resolution Procedure. In assessing the value of any change, tie shall subject to Clause 

84.4, pay the agreed or determined amount for each and every Qualifying Change in Law. 

84.4 In accordance with Clause 84.3, payment shall be due from tie to the Infraco: 

84.4.1 subject to Clauses 84.4.2, 84.4.3, 84.4.4 and 84.4.5, in respect of 

Qualifying Changes in law the value of which when aggregated with the 

value of all previous Qualifyin.g Changes in Law exceed a threshold of 

£150,000 in aggregate, the amount by which the value o.f such 

Qualifying Change in law exceeds such threshold when aggregated with 

the value of all previous Qualifying Changes in Law; 

84.4.2 where the threshold under Clause 84.4.1 has been exceeded, in 

respect of SDS Qualifying Changes in Law the value of which are above 

a threshold of £15,000 in respect of each and every event the amount 

by which the value of such Qualifying Change in l aw exceeds such 

threshold; 

84.4.3 V+'Rere tlie tkreshold under Clause 84 .4. l has been exceeded, in 

1·espect of Tram Supply Qualifying Changes in La't\' the value of \Vhich a1·e 

above a tl1reshold of £30,000 in respect of each and every e,;ent- the 

amouat by- \¥Rich the value of such Qualifying Change in La\¥ exceeds 

84.4.4 in respect of-Tram Maintenance Qualifying Cl1anges in La\'I, for the 

LONDON\THV\21368667.13 

first 5 years following the Ser·1ice Commencefflent Date the· ¥6.lu.e of 

v,hich are abo,.,e a threshold of£ 15,000 in respect of each a11d every e•,ent 

the a1Tiount by · '•'+'Rich the YalL1e of such Tram Maintenance Qualifying 

Cl1ange in La\•1 exceeds such threshold up to afl aggregate of £ 150-,000 

and thereafter any Tram Maintenance Qualifying Changes in Law v,•ill be 

dealt with as a Mandatory tie Change.J':IQT 1USED, 
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84. 5 Except otherwise expressly provided in this Agreement, the Infra co shall be responsible for 

any increase i.n. its costs and shall not be entitled to any relief from its obligations under 

this Agreement to the extent that the same is caused as a result of a General Change in 

Law at any time during the Term. 

84.6 Where a General Change in Law raises a technical, design or performance issue that 

requires a revision of the delivery of the Tran1 Maintenance Services, the Infraco shall take 

all possible measures to ensure that the Edinbu1·gl1 Tram Networkinitial Phase J a is 

operating. i.n accordance with the relevant Legislation,eut '+vill· not be responsible for the 

cost and deli¥ery implications of such General Cl1ange in La,v beyond that for which the 

Tra.m Maintainer is responsible under the Tram Maintenance Agreement. 

84. 7 The lnfraco shall be entitled to benchmark any costs and expenditure affected by a General 

Change in Law or likely to be affected by a forthcoming General Change in Law (the 

"Benchmarkl1ng Exercise") after the expiry of 3, 6 and 9 years following the Service 

Comme.ncement Date. 

84.8 The Benchmarking Exercise shall be undertaken by comparing the relevant elements of the 

costs and expenditure applicable to the Maintenance Services as set out In Sched,ule Part 7 

(Maintenance Contract Pricing Analysis) prior to the affect of any General Change in Law 

(the "Base Price") with the actual or projected costs and expenditure appl.icable to the 

relevant elements of the Maintenance Services following such costs and expenditure being 

affected by any General Change in Law (the "Adjusted Price"). 

84. 9 The Infraco shall provide the results of such Benchmarkin.g Exercise to tie together with 

details of the extent to which the Adjusted Price differs from Base Price (the 

''Benchmarking Information"). 

84.10 tie shall agree or dispute the Benchmarki,ng Information. tie may dispute the 

Benchmarking Information by notifying Infraco of the basis on which it disputes the 

Benchmark Information, including whether tie believes that there may be the need for a 

tie Change or other action under the Agreeme.nt to address the fact that the further 

provision of the Maintenance Services becoming not economically reasonable for tie. If 

notification is served by tie, the Parties shall use reasonable endeavours to resolve such 

dispute within 20 Business Days of receipt of notification by Infraco, failing which either 

Party will be entitled to refer the matter to the Dispute Resolution Procedure. In the event 

that tie does not agree or dispute the Benchmarking In.formation within 40 Business Days 

of receipt of the same from Infraco, tie shall be deemed to have agreed the Benchmarking 

Information. 

84.11 Where the Benchmarking. Information has been agreed or determined pursuant to Clause 

84.10 and the Adjusted Price is higher than the Base Price then the relevant costs and 

ex.penditu.re applicable to the relevant elements of the Maintenance Service set out in 
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Schedule Part 7 (Maintenance Cont,·act P1·icing Analysis) shall be increased by the amounts 

set out in the Benchmarking Information and such increase shall be a Mandatory tie 

Chang.e. 

85. PHASE 18 OPTION 

85.1 Not later than 31 October 2008, the Infraco acknowledges that tie may, by providing the 

Infraco with a written notice, instruct that the Infraco prepare a proposal for the 

implementation of the Phase lb Works on the basis of Schedule Part 37 (Phase lb Worl,s). 

If so instructed by tie, the Infraco shall carry out the Phase lb Works and, subject to 

Clause 85.2, the provisions of this Agreement shall apply to the Phase lb Works. 

85.2 Any ambiguities or discrepancies in the Agreement which arise as a result of the notice to 

proceed in respect of tl1e Pl1ase lb Works shall be resolved in accor·dance with Clause 4 

(Priority of Contract Documents), and any necessary changes to the Agreement shall be 

agreed between the I11fraco and tie. 

86. NETWORK EXPANSIONS 

86.1 tie and the Infraco shall keep opportunities for Network Expansion under 

tl1roughout the Te1·m. 

• review 

86.2 From time to time during the Term, tie may p1·opose to the Infraco a Network Expansion 

for development. To the .extent that tie requests assistance from the Infraco in relation to 

the development of such Network Expansion: 

86.2.1 

86.2.2 

the Ir1fraco shall provide such services during the development of 

that Network Expansion and shall carry out any required design and/or 

any construction works a11d/or carry out any required maintenance, and 

the provisions of this Agreement and the Employer's Requirements 

(where applicable), shall apply to tl1e development of that Network 

Expansion and any design and/or wor·ks and/or· carry out any required 

maintenance; and 

the carrying out of such services and any design and/or works 

and/or maintenanc.e car·r·ied out by the Infr·aco in respect of such 

services shall be a tie Change. 

86, 3 tie may withdraw its request for the Infra co to such services and design and/or works 

and/or maintenance, and tie may continue with the development of such Network 

Expansion, either by Itself 01· in conjunction with third parties. 

86.4 Whetl1er or not tie requests the Infraco to provide services and/or design and/or works 

and/or maintenance in relation to a proposed Network Expansion: 
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