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1 Introduction 

1.1 Terms of reference 

This note is a development of previous notes which respond to CEC's request for advice from 

Turner & Townsend. CEC have asked us to respond to two questions: 

1. Change Order - In the first instance we were asked to advise on Infraco's entitlement to a 

Change Order amounting to £6.45M resulting from the removal of the embargoes and 

traffic management constraints on the On Street Section of the Works and how it should be 

evaluated commercially. 

2. Consequences - The second item CEC asked us to advise on relates to the potential 

consequences if the contractor did not receive a Change Order for £6.45M, withdrew co

operation and pursued a dispute. In this instance CEC wish to review the wider costs and 

benefits of making different decisions. 

In reading this advice the following should be noted: 

• That there may be no merit in Infraco's claim to the £6.45M resulting from the value 

engineering iniataves and that Infraco are under a duty to complete by the contract 

completion date of sth July 2014. 

• That the value engineering programme saving is not contemplated in the Infraco 

Agreement or in Turner & Townsend's Contract. Turner & Townsend therefore consider 

there is no formal authority under its contract to advi'se on these matters however this note 

responds to a CEC request. CEC requested Turner & Townsend to p.rovide a comparison of 

the possible commercial outcomes and a table is provided in Section 3 (Appraisal). 

• That Turner & Townsend are not legal experts and as the contract is be-spoke, we have 
recommended that CEC should take legal advice regarding Infraco's entitlement to a 

Change Order. lt is understood that legal advice has been provided, however at the time of 

writing CEC have requested that Turner & Townsend provide opinion without visibility of 

th is advice. 

• That this advice note does not address the issues relating to the Certifiers Opinion on the 

cost implications of moving from the Rev 3A programme to Rev Programme which set a 
contract completion date of sth July 2014. 
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2 Entitlement to a Change Order 

There are two interpretations: 

1. By entering into the VE arrangements, the parties intended to collaborate and work together 
to save time and money by the client removing programme embargoes (Edinburgh Festival 
August 2012 and 2013, and removal of Traffic Management constraints which provided the 
contractor larger working areas). A benefit of Up to 22 weeks saving on the completion date 
could be realised giving up to a £12.9M saving (for a full saving of 22 weeks) which would 
be shared 50/50 between CEC and Infraco. Infraco are currently reimbursed their full 
prelims and have not suffered any loss. Under these arrangements they have an incentive 
to finish early. 

2 . Owing to ongoing issues with utilities diversions, the project would have been 22 weeks late 
if programme savings were not secured. Infraco have now suggested that the basis of the 
value engineering programme savings was that in return for them re-sequencing their 
programme, they should be re-imbursed 50°/o of the projected prelim prolongation costs 
that that would have resulted from an expected 22 week delay to the contract completion 
date of sth July 2014. 

In our view, it would appear that the purpose of the value engineering sessions were to save 
time and money. We also believe that value engineering programme savings are not 
contemplated by the Infraco Contract and that Infraco were aware that the application of 
programme savings was not governed by the Contract. The evidenc.e for this is: 

• The notes from the meetings, the Baseline Project Instructions Report (Jan-12) identify 
benefits and values. Infraco presented the costs as a saving and showed the time saving 
for each of the work sections. The overall project finish date was 5 February 2014. The 
Independent Certifier confirmed the 22 week programme saving and £6.45M cost saving to 
CEC and Infraco in the Report and Turner & Townsend confirmed the revised completion 
dates and the cost savings in their section of the report. 

• Infraco presented their input to the Baseline Project lnstructions report by making 
reference to a 22 week saving resulting in a finish date of 5th February 2014 and the 

resulting saving in prelims costs using the weekly prolongation costs in the contract. 

• Turner & Townsend were not privy to all meetings between CEC and Infraco; however at no 
point in any of the value engineering meetings did Infraco seek acceleration to obviate the 
necessity for an extension of time as envisaged by clause 61.2. It also cannot be proven 
that a 22 week delay would have occurred as Infraco is under a duty to mitigate and other 
contract omissions and de-scoping have also reduced the volume of work to be c.ompleted 

by lnfraco. 

• Infraco maintained that the contract programme should remain as Rev 4, later to become 
Rev 5, and that a shadow programme Rev4C should be used to monitor any erosion of the 

22 weeks saving in relation to the finish date of V.E. date of 5 February 2014. Refer to 
Planning Programming Meeting 1st February 2012. This arrangement is beyond the scope 
contemplated by the contract and reinforces Infraco's intent to work collaboratively. 

Turner & Townsend advised CEC on the issues associated with this approach at the time. 

It is for these reasons that we believe the 1st interpretation is correct and that the final saving is 

determined by the principles of the intent of the value engineering. The Cost Engineering 
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Baseline Project Instructions did not specify how savings would be shared in the event that less 

than 22 weeks was saved however the Turner & Townsend paper advised that the contractual 
arrangements were yet to be determined. Infraco insisted that a change order was not issued 
at this time as this would indicate early completion and the time saving may be eroded by the 

requirement to delay Infraco in certain areas to enable utilities to be diverted. 

We have also recently advised that there is no entitlement to standard contract Change Order 
for Infraco's original share of the saving and that the project is administered in accordance with 

the agreed project procedure of measuring the impacts (delays and time savings from ongoing 
de-scoping) on the original 22 week time saving. This is consistent with the intent of the value 

engineering, to save time and money. 

The various commercial evaluation strategies and their implications are attached at Appendix B. 

3 Appraisal 

We have assumed that likely erosion of the 22 week saving is 11 weeks to date, based upon 
agreements with Infraco, [plus a further erosion of 4 weeks owing to the opening of a single 
lane on the North of York Place to keep the bus station open and two Janes during the Christmas 
period- to be confirmed]. This results in an overall saving of-7 weeks (-22 + 15 weeks). This 

does not take into account any gains from future activities, e.g. omission of new kerbs, footway 
and scope transfers (foundations and ducting for traffic signal poles etc). It also does not 
account for ongoing construction efficiencies brought about by the removal of the traffic 
management constraints and wider working areas. 

All programme assessments are expressed in weeks as time savings or additions to the contract 
completion date of 3th July 2014. All cost variances are expressed against the cost report which 
assumes contract prelims to 3th July 2014. The scenarios are categorised under ''Change Order'' 

or ''No Change Order'' to identify the potential consequences as referred in Section 1.1 above. 
Note: All costs expressed at an average f0.59M per week as referenced in the value 
engineering calculations. The contract contains specific prolongations costs for each work 
section and sub contractor and the overall delay cost if all sections of the work were affected 
would be c. £0.3M excluding CEC on-costs. 

In the scenarios where co-operation is withdrawn, it is assumed that a clear programme window 
of 3 weeks is required where Infraco vacate the sites to enable all utility diversions to be 
completed. In this situation Infraco would return to site and complete the works. We have not 
allowed for further extension of time claims or slow productivity based upon further events or 
poor behaviours causing delay. 

In responding to CEC's request we have considered six potential scenarios and an appraisal of 

each is given below: 
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1. Change Order - BBS position, co-operate, no further ex contract claims pursued and project completed 
successfully 

2. Change Order - BBS position, further ex contract claims pursued 
3. No Change Order - Contract application, 22 week saving results in revised completion date, extensions 

of time granted for delay 
4. No Change Order - CEC negotiation, BBS held to intent of VE and negotiation on the financial outcome 
5. No Change Order CEC don 't pay £6.45M Change Order, Infraco lack of co-operation, CEC win dispute 
6. No Change Order - CEC don't pay £6.45M Change Order, Infraco lack of co-operation, CEC lose dispute 

1 Possible -7 weeks £6 .45M No guarantee that Infraco will 
co-operate going forward but 
the 0L1tcome may be a 
reduction in thees risk of lack of 
co-operation . 

2 

3 

4 

5 

6 

Probable - initially BBS 
expectation met, 
however no guarantee 
of continued co-
operation. 

Unlikely - given 
Infraco's stated 
position 

Possible - dependent 
upon negotiation offer 

Uncertain 

Uncertain 

- 7 weeks 

- 7 weeks 

- 7 weeks 

+ 8 weeks 

+ 8 weeks 
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>£6 .45M to £11 .2m+ 
dependant on basis for 
extension of time claims 
and level of disruption 

(Assumes 8 week 
extension of time c. 
£4. 72M in excess of 
£6.45M) 

> £2 .35M, (based upon 
-[ £6 .45Ml + £8 .SOM for 
a 15 week extension of 
time) plus any further 
extensions of ,time 

-[ £2 .05Ml (assuming no 
merit to claim and VE 
principle applies) to 
+£6 .45M based upon 
reimbursement of 
contract prelims and 
offer to settle issue 

'£4. 72M prolongation +? 
disruption 

£4. 72M prolongation +? 
disruption 

£6 .45M for the original 
VE cost share 

Total £11.2M+ 
dependant on basis for 
extension of t ime claims 

A nL1mber of ex contract 
commercial issues v,ould may 
still remain (mark-ups, TM , 
agreement of re- road re 
construction re-measurement, 
sub-co11tractor claims for 0L1t of 
segue11ce workinqetc} 

Assumes that Infra co wi II 
pursue further ex contract 
claims in addition to current 
commercial issues (refer above) 

Lack of co-operation as BBS 
expectation not met and 
possibility of further delays 

BBS to-operation dependent 
upon intention to pursue a 
d ispute, Ii kelihood of success 
and amount offered in 
negotiation. 

BBS withdraw co-operation and 
8 week EoT required to 
conclude utilities. 

BBS withdraw co-operation and 
8 week EoT required to 
concl ude utilities 
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and level of disruption 
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4 Recommendation 

4 .1 I a 1t110.zlt1ctio1, 

,o,s referred to abo\•e the entitlement to a Change Order for £6 .4 SM should be distinguished from 

the rights of CEC and Infraco in the contract. 

It should be noted that, if CEC mal<e a decision, tal<ing into account the 'Hider consefluences and 

interests, to s.tep out of the contract, then a contract a_mendment ma·,· be refluired . 

"14r...i!2~4,.;.1L_,contract Change Order 

From the papers submitted in the Baseline Project Instructions it would appear that there is no 
clear substantiation for Infrac.o to be reimbursed the contract prelims to the 3th of July 2014 and 

to be paid an additional £6.45M for part share of the 22 week prelim saving. The £6.45M 

overlaps with the contract period, i.e. the same prelims cannot be claimed twice. (Note: the 
exception to this could be the £0.SM additional supervisions costs included in Infraco's 

proposal). 

From our reading of the contract, it would appear that it does not contemplate shared 

programme savings; however CEC should obtain advice on this point from their legal advisors. 

Given these findings Turner & Townsend cannot support the issue of a standard contract change 

order for £6.45M. 

Owing to these fin·dings an·d that the contract does not contemplate shared t ime savings; we 

recommend that the-issue of a standard contract change order is not applicable to this situation. 

If CEC, ha·,·ing appraised tile ad·,•ice in tllis note, along 'Nitll tile ad·,·ice pro·,·ided b·,· tlleir legal 
ad\•isors, decide to pursue a negotiated settlement then a decision \•,•ould need to be made 

regarding 'tile metllod of pa·,·ment . Our understanding is tllat tllis could tal<e tile form of tile 
Certifier issuing a tie Change 0Eder folloY,•ing de.termin.atio.n of tile costs or for CEC to agree .to 
a_n ex contract payment .,.,.hich y,·ould refluire a side letter or other document to define what had 

been agreed and tile commitments made b·,· Infraco . 

The cost consefluences of this solution could be £2 .0SM to £6 .45M depending· upon : 

. . 
Entitlement to a claim for £6 .45M from tile ','E (i .e. 'Nould Infraco and can Infraco tal<e tile 

m·atter to dispute and '"''in) 

'.'\'illingness of Infraco to accept that early programme completion sa\•ings pro·,•ide benefit to 

them ; 

'.'\'illingness of Infraco t·o commit to mediation agreements and not to pursue ex contract 

claims ; 

CEC's interests to secure oRgoing commitment and .,.,.illingness to allocate· funds to a 

n_egotiated settlement. 
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<14r...3:J.14~.2L_:Infraco's position and wider consequences 

Infraco have suggested that they may withdraw co-operation and escalate the matter to dispute 

resolution. This comment has been made informally and this could either be a serious threat or 
positioning for a negotiation. 

In the event that Infraco withdraws co-operation then there may be significant time and cost 
consequences including the trigger to move the On-Street works to cost reimbursable if 

extensions of time are not provided within the contract timescales. 

Infraco may consider applying for an extension of time based upon a delay analysis showing the 
impacts on the contract programme. The implications of the delays resulting from utilities 
diversions have been monitored on the delay tracker, progressed versions of the contract 
programme submitted each period. We have not at this stage undertaken a detailed review of 
the contract, however we believe that the claim for an extension of time would need to prove 
the mitigation measures adopted, and why unsuccessful, and acceleration measures which could 
be taken to mitigate the effect of delay. It would also need to recognise that the removal of the 
embargoes provided additional working time and also the removal of the traffic management 
constraints reduced the number of phases and thereby time. 

Infraco can take the issue to Dispute Resolution, provided the difference of opinion arises from 
the Agreement. CEC should take legal advice on whether the intent of the value engineering to 

save time and money, the application of a shadow programme to monitor actual progress 
against the 22 weeks saving, falls within the scope of the Agreement. 

It should also be recognised that there is no guarantee if sums are paid out that Infraco will not 
in the future withdraw co-operation. lnfraco made commitments in the mediation agreement 

and the On Stre.et Works Protocol, by withdrawing co-operation and pursuing a dispute Infraco 
is moving away from commitments made. In addition it should be recognised by CEC that 
Infraco continue to seek maximum return on all commercial issues irrespective of the contract 
conditions. 

Ultimately CEC will need to decide, having app raised the advice in t his note along with t he 

adv ice provided by their lega l adviso rs, whether a negotiated settlement meets th e best 
interests of the project . If it is decided to pursue a negotiated settlement, then a decision woul'd 
need to be made regard ing t he method of payment. Ou r understa nding is that this cou ld take 

the form of the Certifier issuing a Certifier's Change Order i CJ IICJ\i\li~g clE!tE!rrt1i~~tiCJ~ CJf the!· ., - ( Formatted: Highlight 
._entitlerr,ent, or for CEC to agree to an ex contract payrr,ent \i\lhich \i\lould req uire a si.de letter or - - ···{ Formatted: Highlight 
other document to define what had been agreed and the commitments ma·de by Infraco . Lega l 

' - -
op inion should be sought on the met hod of certification . It should be noted t hat, if CEC make a 
decision to make a payment and to step out of the contract , then a contract amendment may 
be requ ired . 

The cost con sequences of th'is solut ion could be -£2 .0SM to ._£6.45M depending upon: .. -····- ( Formatted: Highlight 

• Entitlement to a claim fo r £6.45M from the VE (i .e. would I nfraco and can Infraco take the 
matter to dispute an d win) 
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• Willingness of Infraco to acc.ept that early programme completion sav ings provide benefit to 

them; 

• Willingness of Infraco to commit to mediation agreements and not to pursue ex contract 
claims; 

• CEC's interests to secure o·ng·oing commitment and willi"rigness to allocate funds to a 

negotia ted settlement. 

~4~.44~4~.3!..__,Governance 

If CEC wish to pursue a ne·gotiated compromise routeposit ioA, we would advise that the CEC 

Senior Management Team and* Project Board coAsidersconsider the financial impact on the 
overall proje.ct budget. This will depend on the amount proposed to retain Infraco's c.o

operation, the out-turn forecasts for all elements of the project and the need for a robust risk 
allowance to complete. This process complies with good governance; CEC.'s Delegated Authority 
Rules and provides an audit trail for record purposes. 

The Settlement Agreement provides an escalation route through the contract provisions, the 
Joint Project Forum, the Principals Group and then Dispute Reso lu-tion . Turner & Townsend are 
not privy to the Jo int Project Forum or t he Pri ncipa ls Gro up therefore CEC wo uld need to co nf ir rr, 

how this issue has been addressed at these meetings . 

"14r..S!>-~4~.4L_1Negotiation Strategy 

Infraco have stated that they are not prepared to negotiate on the matter, however there is a 

concern that if CEC decide to make a payment in this instance, what assurances can be 
provided that similar threats will not be made in the future. For these reasons and to secure 
the best financial outcome for the project, a negotiated route positioA could be promoted 

offered to Infraco by CEC. This proposal could be structured as follows: 

• The Cost Engineering Instructions which have been endorsed by the Principals Forum 
represent the programme saving as a cost saving not a cost addition; 

• Infraco have benefitted from an increase in working durations through the removal of 
embargoes, increased working efficiency through larger working areas and less risk through 
de-scoping of work; 

• The current assessment of delay caused by utilities is c. 11 weeks; Infraco have been 
reimbursed their prelims and suffered no loss. In addition once retained logic is removed 
for de-scoped items such as retention of existing footways then further programme 

improvements are expected. 

• Infraco committed to a ''substantive cultural shift in the behaviour of all parties'' in the 
mediation heads of terms and committed to the "On Street Works Protocol'' in the 
Settlement Agreement. This envisages providing ''reasonable access to working areas for all 
parties'' and ''collaborating in joint site co-ordination''; 
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• CEC have met their commitment to co-operate and have shown flexibility through de

scoping works, removal of OHP/Prelims on value engineering items and snagging issues; 

• Infraco cannot prove any loss from the arrangements and in fact stand to benefit by 50°/o 
from costs saved as a result of actual time saved; 

• The backstop is that irrespective of the out workings of the intent from the value 
engineering, any claim from Infraco must have merit to pursue those time related rights 
and entitlements to client delay to the contract Completion date - if Infraco were to claim 
then presumably the contract measure would be accelerative measures to achieve a date 
prior to the original Completion date (usually requiring an express instruction). In this 
situation no acceleration measures were adopted owing to the length of durations in the 
contract programme and the time benefits from the relaxation of the Embargoes and Traffic 
Management constraints. In this situation prelims are paid based upon the contracted 
period (i.e. they cannot claim twice for £6.45M of prelims covering a period included in the 
contract period). 

To aid resolution analysis of the further programme benefits based upon progress on site and 
the time savings resulting from the de-scoping of the pavement repairs and road reconstruction 
should be taken into account. Equally the impacts of residual utilities diversions and TM for the 
bus station should be taken into account. 

We also recommend that CEC consider who should participate in the negotiations as the 
strategy should be to hold Infraco to commitments made at mediation and also statements 
made at the Joint Project Forum meetings. 

4.5 Recommendations - [ Formatted: Outline 2 

We provide below our recommendations to the two questions to which .that CEC have requested 
a response : on: 

1. Is the contractor ·entitled to a Change Order fo r the relaxation of the embargoes and traffic•----, Formatted: Body Text, Indent: Left: 

2. 

management constraints and re-programming the works? O cm, Hanging: 0.75 cm 

From our analysis of the papers submitted for the va lue engineering and 
collaboration since the Baseline Project Instructions were issued in January 2012. 
we believe that there is no clear entitlement to a standard contract change order 
for £6 .45M. The contract provides for the eva luation of losses that the contractor 
can prove he has incurred . Th is has not been provided by the contractor. 

On this basis. and within the pa~ameters. of T&T's scope of service, T&T cannot 
recommend th·e issue of a standard change o·~der for £6 45m However it is • • 

Formatted: Indent: Left: 0.75 cm, 
No bullets or numbering 

Formatted: c;omment Text, Indent: 
Left: 0.75 cm 

recognised t·hat CEC may wish to consider the issue a change order , ,through an 
Independent Cert if ier's Change Order or an ex contract payment by making a 

_ .--- ---{ Formatted: Highlight 

···~ ~ 

contract amendment. The amount would be based on a negotiated 
I -

settlement.settlement; taking into a·ccount the potential consequences of the 
scenarios discussed within this paper (see bleo.,,.,·below). 

-What are the potentia l consequences if the contractor does not receive a standard change •- ·

order for £6.45M for the-relaxation of the embargoes and traffic management constraints 
and re- programming the works 
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The contract pro\'ides mechanisms to e\•aluate change and relief e\•ents, escalation 
procedures and also restrictions on 'Nhat" c"an be "tal<en to disput-e resolut ion . Infraco could 
withd raw co -operation and move the project into dispute wh ilst pursu ing claims fo r 
extensions of time and disruption . Y,'hichThis - co uld have significant cost and time impacts 
(refer to scenarios wit hin Section-3) . Entit·lement 'Nould be -subject -to the contract . . . - -

' ' 
pFO\!ISIORS . 

-CEC sho·uld consider that, having taken legal advice, whetherthat all routes have been 
exhausted and whetherthat the potentia l impacts are -unacceptab le . I la·,·ing com pleted this 

app raisalciiven their w ider project objectives .• 

If Infraco were to maintain current progress then it is likely that they will complete earl ier 
£ ·- ·- ·- ·- ·- - --· ·- ·- ·- ·- - - ·- ·- ·- ·- - · ·- ·- - ·- ·- ·- ·- ------------------------------------------------------------------------------------------*----------

~ha n the contract completio n date. 

CEC may wish to cou ld -consider -a negotiated route to -reduce the -r isk- of-fu.ture-lack- of 
co·operati'on by infracoinfra·co , provi'ded sufficient fun·ds have been al located fro·m the 

budaet for th is issue and the other risks that exist e a outcome on the Rev3A to Rev 4 • • 

• · ----- ·· - Formatted: Body Text, Indent: Left: 
0.75 cm 

______ ,.,{ Formatted: Highlight 
···--.. 

··----.,.( Formatted: Highlight 

oroaramme change. The potentia l cost impact of the result ing this .Change Order or e] _ _ __ ___ ,..,·{ Formatted: Highlight 

contract payment ' d ifficu It to determine it depends the reasonableness of Infra co IS as upon 
or t heir intransigence. IJ:.shou ld be noted t hat there is no guarantee that Infraco vvill not. 

ithdraw co-operation ' the future if payment ' made this issue.! In a IS on 

It is our understanding, not being legal experts, that the method of certification cou ld 

either be an Independent Certifier's Chan ge Order, fol lowing determination of the costs, or 

, . ......-,·· ( Formatted: Highlight 

fo·r CEC to .agree an ex contract payment thro·ugh a side letter or agreement .amending the! ......----··{ Formatted: Highlight 
contract. This wou ld be regu ired to provide clarity on what has been agreed and what 

comm itments have been secured . 
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Appendix A 
The Infraco contract re-commenced October 2011 following mediation and execution of t he 
Settlement Agreement . Fol lowing a review of the uti lit ies divers ions it became apparent that 
there were a significant number of utility conflicts arising from incomplete work on the origina l 
MUDFA utilities diversion con t ract , OLE foundat ion bases and tra ff ic signal po le fou ndations 
clash ing with uti lities. It was apparent that the Infraco programme would be affected. 

CEC, Infraco, Turner & Townsend and Transport Scotland took part in a value engineering 
process, November 2011 to January 2012. This culminated in a number of recommendations to 
de-scope elements of the project, implement value engineering iniataves and collaborate to a 
achieve programme saving resulting from the removal of embargoes and traffic management 
constraints. 

The recommendations were incorporated into the Baseline Project lnstructions January 2012 
which was endorsed by the parties at the Joint Project Forum.] 

Turner & Townsend advised that the removal of the constraints should be governed by an 
instruction however Infraco stated that they did not require a Change Order since this would re

set the completion date. Turner & Townsend advised that informal arrangements suited Infraco. 
Following discussions with CEC and BBS it was agreed that a letter would be issued to confirm 
the relaxation of the constraints and that the impact of delays on the 22 week saving would be 
agreed at each reporting period. 

It was understood that the costs savings resulting from the actual out-turn programme saving 
would be shared on a so/ so basis. The Turner & Townsend cost reports did not included the 
benefit of saving prelims from the 22 weeks as forecast prelims expenditure was aligned with the 
master schedule which indicated completion slightly ahead of the 8th of July 14. This approach has 
been consistent as this reflects a position where BBS are reimbursed prelims for the forecast 
prelims expenditure rather than being entitled to a one off additional payment of £6.46M over and 
above contract prelims. 

In July 2013 BBS changed their position and requested a Change Order for their share of the 
original 22 saving at £6.45M. Turner & Townsend advised that a Change Order should not be 
issued in this form as this extended beyond the contract provisions and that CEC should obtain 
legal advice. We understand that CEC have obtained legal advice, this has not been provided. 

Turner & Townsend presented an analysis of the differing interpretations at the CEC Client 
Instruction Meeting 27th August 2012. 

At the BBS valuation meeting on the 5th of September 2012, the issue was discussed. The 

Independent Certifier invited Turner & Townsend and Infraco to state their positions. Turner & 

Townsend stated that the intent of the value engineering programme iniataves was to save time 
and save money and therefore the act.ual cost saving would be determined by the actual time 
saving. BBS stated that their position was that they were entitled to all contract prelims and a 
Change Order for £6.45M. The matter was not resolved at the meeting. 

Version .2... 4 Oct28 Sep 2012 11 

WED00000095 0011 



I 

Report 12 

Appendix B Commercial Evaluation 

Option 

1 BBS position 

Comments 

BBS. believe that they are entitled to the full contract prelims to 81n , July 2014 
and a Change Order for £6.45M in addition to their contract prelims. They 
believe that this position was understood by CEC and TS. They have implied that 
they will take the matter to. Dispute Resolution if they do not receive a Cha11ge 
Order for the full amount inciuding contract prelims. 

Under this scenario Infraco are benefitting from the relaxation of the constraints 
and are seeking 50°/o of their prelims costs for 22 weeks as well as being paid 
their original prelims. A loss has not been suffered and there is overlap of the 
same prelims costs. An element of double recovery would be secured which is 
not contemplated by the contract. 

Outcome : 

• BBS receive a change orde·r for £6.45M however there is no 

guarantee that I nfraco wi l l co-operate, there is potentia l that 

further extension of time claims are pursued . 

• 'If further extension of time claims were pursued, 8 weeks to 

remove .utilities wo.u ld eq uate to an .a.dditiona l £4 .72M in 

• ~- Formatted: Bullet Outline, Indent: 
Left: 0.06 cm, Hanging: 0.75 cm, 
Space After: 0 pt, Tab stops: 0,81 cm, 
List tab 

pro longation costs and disrupt ion costs wo u ld be in addition. 1-his ___ ..• -·-( Formatted: Highlight 

2 Intent .of Value 
Engineering 

results in a total of £1 1.2M 

• Probab ility of success : Possible 

The intent .of the value engineering was to. save time and money and both 
parties would share the incentive the cost saving based upon a 50/50 share of 
prelims determined by actual time saved in relation to the .original 22 weeks. 
(Note: the 50/50 basis is included in the contract for lnfraco promoted changes 
and this was endorsed by the Baseline Project Instructions Report). 

If this option was pursued then a standard contract Change Order woL1ld not be 
issued (as agreed previously with Infraco). Commitment woL1ld be made for all 
parties to work together to mitigate any potential delays to the programme and 
identify programme saving opportunities. (This is mandated in the mediation 
heads of terms and also the On Street Works Protocol, refer Section 4 
Recommendation below). 

Lack of co-operation could include a reversion to the contract programme Rev 5 
to execute the works and confro11tational working arrangements resulting in the 
need to deploy additional staff to prevent delay. U11der tl1is circumsta11ce we 
co11firm below in Sectio11 4 Recomme11dation how this could be addressed. 

Outcome : 

• BBS is held to the intent of t he value en g ineering however g iven 

Infraco's position a negotiated route may be required to be 

pursued . 

, Probab ility of su·ccess: Possib.le, depe·nding upon the amo unt 

reg u ired to secure ag reement 

• -·---~ Formatted: Bullet Outline, None, 
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3 Contract The contract does not contemplate l1ow programme savings are governed, 
however it does rovide for 50°/o of the cost of Infraco romoted chan es to be 
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added to the contract price after the saving has been made. 

This option would need to be gover11ed by a variatio11 to tl1e co11tract setting out 
the changes to. scope and constraints which brought about the programme 
saving. Tl1e financial adjustments would include: 

• A deduction for the full saving, (£12,920K) which includes the addition of 
the supervision costs; 

• An addition for I11fraco's share based upon 50°/o of the saving, (£6,460K); 

• Reference to the agreement that additional supervision will be deployed and 
that the constraints on the number of track laying gangs have been 
removed; and 

• Re-setting the completion date 22 weeks earlier. 

Infraco would have a duty to mitigate the impacts of delays; however Infraco 
would be entitled to an extension of time with full prolongation costs if they 
were unable to mitigate the delay. If the delay was less than 11 weeks there 
would be a cost benefit to CEC. The cost per week beyond 11 weeks would be c. 
£0.59Me30K per week and result in an addition to the cost forecast. 

Note: It should be noted that a consequence of this option is the potential lack 
of co-operation from BBS to complete the project diligently and they may look to 
finish on the completion date or look t .o exploit extensions of time. 

Lack of co-operation could include a reversion to the contract programme Rev 5 
to execute the works and confrontational working arrangements resulting in the 
need to. deploy additional staff to prevent delay. Under this circumstance we 
confirm below in Section 2 Recommendation how this could be addressed. 

Outcome : 

• BBS shares origin al saving with CEC, - (£6.45M) then a 15 week • ·~ 

extension is provided from the revised earlier com p letion date . This 

assumes that I nfraco co-operate an·d f u rther extensio ns of time are 

not so ught . 

Formatted: None, Indent: Left: 0.06 
cm, Hanging: 0.5 cm, Space Before: 6 
pt, After: 6 pt, Tab stops: Not at 0.81 
cm 

• Probabi lity of success : Un likely • --------------~,----···-{ Formatted: Font: 8 pt, Bold J 

4 Negotiated 

Agreement 

The consequences of lnfraco not receiving what they believe their entitlement 
include; potential lack of co-operation, withdrawal of the shadow programme 
4c/Sc and a return to the execution of the works in the sequence envisaged by 
the contract programme (currently Rev 5.). A return to the multi-phased 
sequence of the contract programme would be difficult given that Infraco has 
enjoyed the benefit of the removal of the TM constraints and wider working 
areas. In an extreme sce11ario they could reduce manpower on site and attempt 
to work to the contract activity dates. The contract does provide some protection 
where the contractor can be requested to re-programme when the works on site 
diverge from tl1e co11tract programme. 

CEC could consider a negotiated ro·ute other alternat ives to ensure momentum is 
maintained to complete the On Street programme as quickly as possible and 
thereby minimise disruption to businesses and the public. 

A position could be built on tl1e basis tl1at the contractor has had the opportu11ity 
to benefit from the relaxation of embargoes and traffic manageme11t and that 
they retain a financial benefit from finishing early. In return for Infraco co
operating and aiming to fi11ishing early, an alternative share arra11gement could 
be agreed or depending on commitments made, the contract prelims could be 
paid i11 full should that be beneficial to CEC. 

This option has the benefit of providing certainty of outcome to CEC. Infraco 
would receive the financial benefit from early com letion. e .. 11 weeks were 
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saved Infraco would benefit by £6.45M. 

This option could be governed by an Independent Certifier's Change Order or 
through a side letter confirming agreement between the parties. This would 
need to. confirm agreeme11ts for the application of the shadow programme Rev 
4c, now RevSc and the Rev 5. Contract programme. tt would also need to govern 
any impact of delay beyond the 22 week saving in accordance with the current 
time bank measures. 

Outcome and Probability : as intent of VE above at item 3 . 

No change order, Under this scenario a change order is not issued and the contract grovisions are • - ~·- - ( Formatted Table l 
disgute gursued agglied and the esca latio11 route is followed . BBS are likely to withdraw co-

ogeration and an 8 week extensio11 is required to remove the remaining utilities . 

Outcome : 

• CEC win dispute and avoid paving for the cha nge order, however 

an 8 week extension of time is awarded. This amounts to £4 .72m 
- - -

plus disruption costs. 

• CEC lose dispute and an 8 week extension of t ime is awarded . This 
-

amounts to £6 .45M plu s £4 .72m = £11 .2M 

• Probability of success : Uncerta in 
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