
Nick Smith • I 

From: Nlck Smith 
Sent: 01 June 201 O 15:06 
To: 
Subject; 

Dave Anderson; Donald McGougan; Marshall Poulton 
RJ meeting 

Here is a quick summary of our discussions with Richard this afternoon: 

• Richard has received a copy of the full 35 page Project Notice 90.1.2 letter from the lawyers. He does 
not propose to circulate this to CEC at present. I agreed that we were happy to wait until the outcome 
of Carlisle as we would not serve it until then. 

• Richard confirmed that the 90.1.2 letter would definitely not be sent until after 16 June which is the next 
meeting between Messrs Mackay, Wakeford and Darcy. 

• tie are confident in their case re 90.1.2, but are of the view that serving the notice is potentially a 
commercial point of no return. 

• Richard confirmed that positive is too strong a word to describe recent progress. Finely balanced, 
robust and constructive are better. Richard thlnks it's 50;50 at present. 

• BB appear not to be engaged fully and are conditioning tie to receive bad news re costs. tie will not 
receive cost details until 1 July. 

• TS have some concerns with the latest update report. They appear to want to distance themselves 
from decisions and query whether tie have indeed regularly briefed them. Richard thinks this is 
nonsense. 

• Richard has very strong views on the CEC report and its potential to damage things 
commercially. Marshall and I advised him of the reasons for this. He understands CEC officers 
responsibilities but wanted to highlight the issue. 

• An interim decision on Mudfa Rev 8 is due today. First question to be answered is whether it is  a valid 
legal claim. 

• Richard would like guidance re a go/no go re works in the North of the city - eg Baltic St, Lindsay Road 
etc. 

Hopefully I haven't missed anything but Marshall will no doubt fill any gaps. 

Kind regards 

Nick 

Nick Smith 
Principal Solicitor 
l.egal Services Division 
City of Edinburgh Council 
Level 3, Waverley Court 
East Market Street ' 

Edinburgh EHB BBG 

{t 

Please note that I am not in the office on a Monday 
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Nick Smith 

From: 
Sent: 
To: 
Cc: 

S.ubject: 
Attachments: 

Fitchie, Andrew <Andrew.Fitchie@dlapiper.com> 
15 June 2010 19:16 
Richard Jeffrey; david_mackay ; Nick Smith 
Anthony Rush; Graeme Bissett 
Council report 
Scan001.PDF 

Legally privileged and FOISA Exempt 

URGENT 

Richard 
Nick 

I have reviewed the CEC draft report of which Rich.ard gave me a hard copy yesterday. I spoke to Nick on confidentiality 
and media point this morning. Since I last saw and comment on this matters have changed to the point where termination 
is a real possibility. 

My observations - based on the very critigal stage of the Project and the contract administration - are: 

1. There are repeated references to obtaining legal advice and Counsel's opinion. Even covered by explicit 
reference (see my revisions) to the fact that this advice is subject to legal professional privilege, I remain very concerned 
that mischief is made by BSC in attempting get this advice. Whether they succeed or not is not the point. Applications to 
get It can tie up resource at a critical point for tie. It should not be overlooked that justifying non-disclosure to the 
Information Commissioner inspite of public mention of the existence of the advice is not the same has waiver of legal 
privilege which can occur by error or by too wide a distribution which dilutes the privileged entirely. 

Please consider seriously if_it is necessary to include the�e references in the Report and what they actually add. 
a a :: 2 

2. The report contains the views of others (eg Carlisle team). I am asked about defamation and confidentiality. On the 
latter, I am satisfied that there is no breach of the contractual duty tie owes. On the former the test for defence against 
allegations of defamatory comment are: 

truth and factual accuracy 
public interest 
absence of defamatory intent 

In my view, CEC needs to satisfies itself that it is not unreasonably or slavishly reliant upon the opinion of others in 
adopting and making statements about BSC behaviour so that CEC ls content that it holds an informed and 
dispassionate view based on an analysis and reasonable interpretation of the facts. 

We have advised extensively on the subject of defamation - so that I would repeat all of that advice here and am happy 
to discuss further if required. 

kind regards 
<<Scan001.PDF>> 

Andrew S. Fltchle 
Partner, Location Head Finance & Projects 
DLA Piper Scotland LLP 
T: +44 

M: +44 
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F: +44 
J'1 Please consider the environment before printing my email 

------------------------------------------------------------------------------

This email Is from DLA Piper Scotland LLP. The contents of this email and any attachments are confidential to the 
intended recipient. They may not be disclosed to or used by or copied in any way by anyone other than the intended 
recipient. If this e rnail is received in error, please contact DLA Piper Scotland LLP on +44 (O) 8700 111111 quoting the 
name of the sender and the email address to which it has been sent and then delete It. Please note that neither DLA 
Piper Scotland LLP nor the sender accepts any responsibility for viruses and it is your responsibility to scan or otherwise 
check this email and any attachments. DLA Piper Scotland LLP is a limited liability partnership registered in Scotland 
(registered number 50300365), which provides services from offices in Scotland. A list of members is open for 
inspection at its registered office and principal place of business Rutland Square, Edinburgh, EH 1 2AA. Partner denotes 
member of a limited liability partnership. DLA Piper Scotland LLP is regulated by the Law Society of Scotland and is a 
member of DLA Piper, an international legal practice, the members of which are separate and distinct legal entities. For 
further information, please refer to www.dlapiper.com. --------··-----------------------------··-------------·-·--------------
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THE CITY Of EDINBURGH COUNCIL 

Edinburgh Tram Project Update Report DRAFT 

The City of Edinburgh Council 

24 June 2010 

1 Purpose of report 

(5 .. 6(, · I O 

1.1 The purpose of this report is to update the Council on the progress of the 

Edinburgh Tram Project and related issues including: current contractual 
difficulties with the Contractor, the Bilfinger Siemens CAF Consortium ("BSC") 
(in particular regarding agreed scope and progress of the civil engineering and 
infrastructure installation works); the approach adopted by tie Limited (''tie''� to 
achieving acceptable resolution of the matters In dispute; budget, scope and 
programme implications; the Council's fundtng strategy (including contingency 
planning): communications with stakeholders and a summary of the current 
position on utilities diversion works completed on�street. 

1.2 The project governance arrangements have facilitated communication between 
tie and Council officers on key aspects of the project. Specificalt:y, the 
Operating Agreement thal is in place between the Council and Transport 
Edinburgh Limited (TEL) requires that the Council must be made aware when 
there is a reasonable expectation that the approved price, programme or scope 
of the project may change and this requirement is being fulfilled in terms of this 
report. TEL is not, however, seeking any additional budget for the project al 
this time. 

1.3 In view of the importance of the project to the city and the ongoing difflcullies 
being experienced, it is considered extremely important to place as much 
infonnation in the public domain as commercial considerations and 
confidentiality undertakings allow. 

2 Summary 

2.1 A report was provided to the Council meeting of 20 August 2009 which 
resulted, inter-al,a, in Council endorsement of the conlraclual processes on 
which tie had embarked to provide greater cost and programme certainty in the 
project. In the intervening period. tie has increaslngly had to enforce 
contractual rights in its engagement with the BSC Consortium to attempt to 
expedrte progress on the tram infrastructure installation works and to compel 
action to resolve dispute_ 

2 2 Although well behind the rate required by the contractual programme, there has 
been some degree of construction progress on the off-street sections of the 

1 

• 
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works. particularly to the West of Murrayfield Stadium and at the tram depot at 
Gogar. The utility diversions (carried out under separate contract) are also now 
substanlial/y complete, creating much-improved utility asset quality along some 
of the city's main thoroughfares as an adjunct lo the unobstructed areas for 
tram installation. Substantial additional utilities work beyond that originally 
planned has had to be executed which has affected site access for BSC. The 
construction of the tram vehicles by GAF has proceeded to programme and the 
first vehicle has arrived on schedule in the city following successful testing at 
the Siemens facility in Gennany. 

2.3 There continue to be a number of serious contractual difficulties with BSC 
relating to design issues (including delay in design completion) : impact of delay 
caused in part by utilities work and associated extension of time claims; and 
failure to progress by BSC despite client instruction. This report provides a 
comprehensive update on each of these issues and their respective 
implications._ It may be wort_� __ referring specifically.to the lack of DA$'s and the 
fact that they h aven't delivered a desiqo, for on-street _trac�works which !=Ould , 

be seen to permit operation of the ETN , 

2.4 The application by tie of the formal Dispute Resolution Procedure ("DRP") 
within the. terms of the contractual agreement with the Consortium ("the 
Agreernent") has achieved resolution on some of the issues subjected to the 
process. However, the targeted improvement in infrastructure install.ation 
performance by BSC has not materialised. Many.of t�e adjudicatigr:is relate Jo 
issues in isolation of th� whole_ pictu�e - we do get some usef1,1I feedback . 

2.5 Following Council endorsement at the end of 2009 and in the abs ce of 
acceptable construction progress, tie set out a number of areas w re it was 
necessary to adopt a more contractually-Jed approach with B . in order to ._: C.1'.v no ('! : WE 
protect stakeholders' interests. These included continued a lcation of DRP, 

t,·t,-t"c l\lN I �  :r::, O N  
audit verification on a number of areas relating to 85 anagement of the f 
contract and, for the purposes of dispute resolutio and in preparation for tic rJ t\&,iru� c 

litigation, (a) detailed lega:l investigation of the m ers under dispute; and (b) U� r--. 0V 1 (_ E 
Senior Counsel's opin-ion on the critical area�A review of strategic delivery \2, l5 K ..5. IN A 1 "  � 
options for taking the project forward was perfopned, including assessment of oi p� 1 J L , c 4-£.. .  
the option of terminating the Ag��ment. 

- S:, (t- L'"i (2 fG\N.,ff"1 
2.6 The detaile le al advice' received has reinforced tie's interpretation of the- - - - -{ Form .. tu..:1: Justif� . . J 

I 2. 1 

contractual position on the main matters under dispute. And _applying . the 
· -

· l .S �� vi C €" 
contract terms __ as <!n entire contract. Although there has been no breakthrough ls  I l t c '..!)€. � which_ has restored momentum . to the projec!, negotiations continue . With �he 

.1 f ,:;,-iJ -� 1 ':) L-· -' benefit of the breadth of detailed commercial and legal support, 1nclud1ng · ' .s ,D C' 
Senior Counsel's opinion, available to tie. 

This report provides an update on the project budget, scope and the 
programme implications of developments since the last report to Council. II is 
now clear that the full Phase 1 a tram system cannot be delivered within the 
available funding envelope of £545m and the overall outcome remains 
uncertain for so long as the intractable behaviour of BSC persists. tie nG\•,• has . '"' - - - - ..... 
r�fenlily receiv�d advice b�sed on re?egue;nced ,programming logic .tha_t a 

- Fui ,.-,at:ted: Not Hglllight ' 

properly performing contractor could still have the trams open for revenue 
service by the end of 2012 (albeit mayb_e.,a trun�ated.ETNl. However,. while 

·= , 
{_�f_or_n_1��--��= N_�_H��-���·�_-t_��- �.J 
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BSC remains in dispute with tie and construction progress is unsatisfactory, 1t 
is not possible to offer any cerlainty on the cost or programme outcomes 

2.8 In the period since !he 20 August 2009 update report; Council officers have 
been analysing contingency funding options in the event that the estimated 
capital cost of the project does exceed the available funding of £545m. This 
work has identified options for consideration and this report provides detail on 
these options. The report also examines the Council's funding strategy and 
current budget commitment of £45m. 

2.9 As a prudent contingency, tie has assessed the option to deliver Phase 1 a of 
the tram project on an incremental basis. Details of this assessment are 
included in the main body of !his report. 

2.10 Since August 2009 there has been regular communication with key 
stakeholders, In particular to ensure that Transport Scotland has been kept up 
to date with the issues relating to the project. A series of meetings has taken 
place with Transport Scotland explaining the areas of dispute, negotiations with 
BSC and the potential budget and programme implications. 

2.1 1 In summary, the current posit.ion remains highly unsatisfactory despite 
extensive and constructive attempts by tie to achieve reliable execution by 
BSC of ils obligations in the Agreement. II is to be hoped that an acceptable 
outcome can be achieved and current negotiations are examining options 
which could provide such an outcome. However, in the event that this cannot 
be achieved, tie is taking the �leps necessary to prepare for termination of the 
Agreement. 

3 Main repo.rt 

Underlying Case for Trams 

3. 1 The Final Business Case for Phase 1a of the Edinburgh Tram Network was 
approved in December 2008. The validity of the Business Plan approved at 
that time remains intact. Since 2008, when construction of tram infrastructure 
commenced in Edinburgh, a number of other cities in the UK have continued 
their commitment to tram networks. Manchester Metrolink is currently planning 
several extensions over a prolonged period of time, while Nottingham Express 
Transit has two further lines planned. The initial success of the Dublin Luas 
tram scheme, upon operation in 2004 , led to a commitment to seven future 
lines or extensions over a !en year period in the Irish government's 2005 
Transport 21  plan. The evidence from all of the UK networks and also from 
Dublin is !hat trams are well-liked by the travelling public, en1oy excellent 
patronage and enhance the image of the cities in which they operate 

3.2 The first tram vehicle has now arrived in the city and is on public display at the 
tram stop on Princes Street. During the first month on exhibit there were in 
excess of JO.OOO visitors. Feedback so far has been largely positive with 91 °/o 

of visitors surveyed staling that they were impressed or very impressed by the 
vehicle 

Current Contractual Dffficulties 

3 
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3 3 Against that backdrop_; the ongoing difficulties experienced with BSC are 
particularly disappointing. Delete. and insert The ongoing difficulties with BSC 
reflect an obstinate attitude by them rather that the partnership e.thic envisaged 

a = ma ZEE I 

by the. Cqntract which framed lle's early approach lo how the Co11tarcl was 

I a.4 

E I , 

adminstered The Agreement to construct the tram Infrastructure and deliver the 
tram vehicles was signed in May 2008 after an 1 8  month procurement process . 
The essence of the Agreement was that it provided a lump sum, fixed price for 
agreed delivery specification and programme, with appropriate mechanisms to 
attribute the financial impact of any subsequent changes, all as set out in the 
Agreement. However, a number or problems have arisen in the appl ication of 
the Agreement terms. 

Certain design-related matters have been disputed as to their inclusion or 
otherwise in the contracted scope or work and therefore their inclusion or 
otherwise in the contractual price. tie has accepted that certain matters would 
require to be treated as legitimate additions to that price and has concluded 
agreement on some 11 Sm_ Qf e�ra .P.aY.!1!�11ts f9� f!l�nQ!! _suf!l_ c!S �o{t _gr�!J!l� _ 
treatment; additional demolition works; utilities diversions undertaken by BSC; 
and the draw down of provisional sums or revised specifications to address 
Council or third party requirements. There remains disagreement with BSC on 

other matters and the DRP process in the Agreement is being deployed to 
enable issues in dispute to be resolved either through negotiation or by the 
decision of the adjudicator. The application of this formal process does not 
prejudice either party's right subsequently to take an issue to court; however, 
both parties must first exhaust the process set out in the Agreement. 

. Co.11,ment (MSOfflcalJ: UPdQt• lo 
�onrm 

3. 4 4 It is si nificant that lnfraco holdin the desi to account for. _ • •  -:-_. , .  · Fc,, ,,,at1ed: Font� Not Bold 
substantial and un recedented dela s. This i rise to what ma be an - Fo,,,,atted: Heading 1, Ldt, 110 
accurate concludsion that lnfraco are e ves res onsible for those dela s. bullets or numtienng 

In man cases the deal in deliverin DAS's r inl rated desi n a ear to be 
root�d_jn integration_problems within J aco_anq in some Ci!ses (eg: the 
lrc!,ckwork) integr?ling Germc!,r;i desiqo_standards into UK requirements, . _ _ • _ _ _  . •  _ - { "°':Tatted: fynt· Not Bokl ____ ) 

3-54 1 Fifteen matters have been processed through DRP. Overall, the application of 
DRP lo disputed matters has reduced BSC's claims for addltfonal payment by 
circa fa 1 1  '!1 ! _ T�i� _i [l�lu���. t��, �Lttl) _qf .f!.�aJ!,y �� rri_ ��'!eel !f:!r�!Jg�. a_p_pJi,s:�!i91) _ q_f _ _ _ - I ru·n��tted: Highlight __ 

the DRP on two claims resolved near the end of May 201 O. The majority of the 
claims submitted have been prepared by Bilfinger Berger. tie is satisfied that 

= 

, 

the overall balance of adjudication outcomes has more than justified its 
-· terrogatiol') of the jnitial clai,ns. rnade by Bilfinger Berger. tie's firm legal 

advic prepared in- contem lation of liti atio - including advice from Senior 
Counse , IS t at tie's general argument on many of these matters is to be 
preferred o BSCs

0 

$ 'E-£ oo., 1f!l_ 

'fo IN ' 

J..64 .2 tie accepts that construction works have been impacted by a delay to lhe 
completion of some utility works and has already offered (as part of addressing 
impact of other client changes and compensation events) a reasonable 
extension of time and associated costs to BSC. The link between utility delays 
and other causes of delay in the construction works is complicated, though 
capable or resolution with the involvement of qualified parties engaged by tie. 

4 
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I J..,4 _3 However, the issue which is having the biggest impacl on progress a.nd lhe 
programme budget is lhe adoption by BSC of an approach of not progressing 
works where there is a change, or an alleged change, to the contracted scope 
of works until the financial entitlements from change are definitively resolved 

J This is not consistent with the conventional terms of the Agreement which 
requires progress to be made on such matters while work is undertaken to 
assess the impact (if any) on programme and costs. Such mechanisms are 
normal in construction contracts to avoid delay to progress .. •Nhere a sontrastor 
adopts-the appmash adopted by 8SC.BSC offer the excuse that their eff 
are ham ered b defa s b third arties ivin a roval lo desi n.  c eal s 
ar� a compensation �vent unJ�ss caused by lt.le�&e�.·as.. �:".(-

�\-h,;.... "i"G I SfiJe:. 
3--84 4 tie has iss1:1adafe i;s:1;1iR! a-series oi.formal instructions to proceed with works 

within the terms of the Agreement, but BSC has not complied with these, 
asserting that the instructions are ot valid. nd for the 
purposes of legal proceedings e has a en Senior Counsel's o inio on this 
matter Which has confirmed tie's 1n erpr 1s a so noteworthy that many 
of the specific claims BSC assert require a competent estimate of the financial, 
programme and performance effects of !he matter to be prepared by BSC, 
which in many cases has not been provided or has been delayed by very long 
periods, in some cases many months. 

[ 3 94 .5 The disputes surrounding design-related changes, causes of programme delay 
and BSC's unwillingness to act on formal instructions from its client are the 
core reasons for lack of progress and increasing cost. tie and the Council have 
a duty to secure best value for public money and it would be entirely 
inappropriate for tie to acce nsupported or inaccurate claims for additional 
money made by BSC. efus in some cases to com I wlth instructions 
which do not lace fh . in braech f Contract Terms or re udice their osition 
- such obstinac is o the under! in a reement to work in a 
cooperative n:,ianner . 

.J.404.6 Whilst there have been disputes on design-related matters, as 
summarised above, ii is R91111al not unusual in any large-public works 
GeRstr1:1&tien-project for the scope of the project to change IA mai:ginal •.•,•ay&-for 
a variety of technical and commercial reasons. 

I 3-1-14.7 To ensure there is a robust validation of such changes, a formal change 
management process is set out within the Agreement. The justif1ealion for the 
formal treatment of such changes under the terms of the Agreement is carefully 
evaluated to ensure that public funds are protected and to enable examination 
of any options which would mitigate their cost implications A large percentage 
of the changes proposed by BSC remain unresolved, mainly due to a lack of 
timeaus, evidence-based technical justification. Should refer to best value -
w�ole life cost being a passed on duty 

3 124 8 To date there have been fifteen issues launched into DRP. eleven by tie 
and four by BSC. Once an issue Is in the DRP process the argument pestea 
pµt forward by BSC in 3 . 7 above is definitely removed. 

3 434 9 Of the fifteen DRP issues, three were resolved by negotiation, three 
were resolved through external mediation, seven have been referred for 
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external adjudication of which six have been concluded and two matters are at 
I an early stage of the process,.. The sum saved by tie through application of the 

DRP process to date represenls cXX% of the final sum agreed as payable lo 
BSC.-Taking into-account matter& •,•;hich have ,been-resol•.·ed under lhe · DRP 
process and also changes-put forward by-SSC 1,•,•hiGh-v.'Ore-concluded-ouPNfl-h 
lhe ORP, process, the sum--&aveEi by-lie's negalialion ·of the clairns-subrni!ted 
Feprosents a•,•er xx�, Gftho &llrn ffnally-agroee... It !!hould be noted that the 
DRP_outcomes in terms of legal principles is finely balanced �i:td still subject to 

debate between the parties. 
a a a r a 

J 144, 1 O tie has been successful in achieving part of its objective it aimed to 
achieve by setting DRP processes in motion : getting work started at some 
locations and significantly driving down the final value of claims submitted by 
BSC. This has generally been a success. However, the DRP process has not 

yet achieved the momentum that the project needs to ensure its completion 

within an acceptable extended programme. 

Approach adopted by tie to achieve resolution 

3454 1 1  The development of the dispute with BSC has been regularly reported to 
the Council, including reports prepareo. ror the _April, August c}nd December 
2009 Council me.eting!! [REFER TO PRE:VIGIJS REPGRTS RELEV/'.�IT TG _ 
:J:ME .DISPUTE]� _ In. Pri�f. !�11.o.vting . !JS_G'� . r�fu!ial. ,o -f�!f!I _ th_ejr _c9pJi:_a_C!1:!_al _ • - Comment [HSO,'flce2J: ACINS lo 

obligations In relation lo works on Princes Street in early 2009, an alternative "i...:P;,.,,;ro�•1d;;;;e_�--�---' 
approach was agreed recognising the critical nalure of the specific city centre 
work to the well-being of retailers and the travelling public, However, the period 
since early 2009 has been characterised by continued intransigence by BSC 
over performance of their conlractual obligations. As a result, in the Summer of 
2009, tie began to apply the DRP process with the results described above. 

I 3---164 12 Towards the end of 2009, it became clear to tie and Council Officers that 
little real progress was being achieved in persuading BSC to progress the civil 
engineering and infrastructure installation works (for which Bilfinger Berger 
were responsible as BSC consortium member) according to the contractual 
programme. tie has therefore had lo adopt a considerably more robust 
approach to enforcing its contractual rights. 

I J..114 1 3  To supplement tie's project team and principal advisers, tie has 
deployed additional expert resource in the areas of contract and dispute 
management, technical, commercial, forensic planning/delay analysis and 
litigation expertise. This has been done to enable a robust commercial 
approach to be taken with BSC and one which also sets the foundation, in due 
course, for a more formal entitlements enforcement process to be pursued 
through the courts, should that prove necessary. The cost of this additional 
resource has been covered many times over by the savings achieved through 
negotiation and the DRP. 

J :l-1$4. 14  The approach taken has included audits of BSC's performance in key 
areas such as design management and integration. programme management 
(including compliance with duty lo mitigate delays) and sub-contractor 
arrangements. The evidence gathered from these audits has reinforced tie's 
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concerns about the reasons for the commercial dispute Wdlh SSC-and poses 
serious questions aboo!-f!SG's_prs>Jler-dlscharg(?-of ils obJigalions. 

Options Review 

I 3 1G4. 15  In December 2009, the Tram Project Board (TPB) concurred with tie's 
proposal that, in view of the lack of progress, a fundamental review should be 
conducted of the contractual position with BSC and lhat, if required, formal 
legal processes should be started to bring the major issues to a head and to 
enable the project to progress. 

I 3 20 4 . 16  The analysis gathered from this work has enabled tie lo evaluate a 
number of slrategic options. A variety of options and sub·oplions has been 
examined and the preferred strategy was reported to !he TPB on 10 March 
201 0. 

f 3-244 17 Before setting out the approach approved, it is instructive lo record a 
number or matters which are relevant to the actions now underway_ Throughout 
the period or the dispute, progress on construction has been severely 
hampered by BSC's refusal lo execute the works according to their contractual 
responsibilities, in an apparent altempt lo coerce tie into agreeing to change 
the form of contract to a 'cost plus' arrangement. This has most recently been 
demonstrated by joint work to examine how to remove dispute over on street 
works, culminating in BSC's proposal to fundamentally alter the balance of risk 
in the Agreement by seeking 'cost-plus' arrangements for the balance of the 
'on-street' works across the city. Such an approach would not achieve best 
value and would also potentially put tie In breach of EU procurement law if 
applied _across the_ whole_ scope of the works , �Accordingly this proposal has 
been rejected_ 

I 3--224 . 1 8  Over the last year, tie has tried a number of approaches to overcome 
the difficulties In the relationship with BSC. These have included making a 
specific change in relation to the work on Princes Street (due lo the importa.nce 
of the thoroughfare to the commercial interests of Edinburgh's city centre retail 
businesses and the cily's tourism economy and Festivals); attempting lo 
resolve impasses through external mediation; meetings with different levels of 
senior management within BSC: and offering an extension of time for 
completion of the works programme despite the absence of a properly justified 
submission from BSC. Unfortunately, BSC remains wedded to the concept that 
tie must agree to the value of all changes before the relevant work begins, 
thereby all but paralysing the sequential works programme. 

I 3-234. 1 9  Against the backdrop of lack of progress and unwillingness on the part of 
SSC to adhere to its contractual responsibilities, tie has had to invest 
considerable time and public money to instruct external legal advice as well as 
commercial advice from independent experts. This advice has confirmed the 
validity of tie's contractual interpretation on a number of key issues. The advice 
reinforces tie's position, acknowledging that there will always be an inherent 
level of risk in seek ing a determination through the courts, _,_T"'"he"'-"'p....,roc ..... =_es=, sc... __ ,, 
have embarked on is hel in to define how BSC''s delin uen ma amount to 

·a material and re udiato breach of contract. ein obstinate in itself ma 

C,,,1,ment [NSJ]: OLAP lo c.:,nfinn 1>� 
I and na! def•ITlillory 

, 

�tCoM 1\1'D"J� 
1ttf'1T \ �} 1 � 

c, 1...1 � ·, ·1 

i\e '£ 

--· · . 
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not be, enough for tie lo rely on - but not producing a design for trackwork 
z : a a 

w./:lich woul_d per_mit lhe ETN.to operate. would be. 
a a o a 

3-244. 20 The assessment of opllons by the TPB concluded that it was untenable 

to continue to seek a change in BSC's behaviour through informal commercial 
negotiation and that the investment of time and money in the reinforcement of 
tie's contractual position was a necessary next step. 

[ J 254.21  Current dialogue with BSC is focussed on revision to the programme , 
the sequencing of work and the parties' responsibilities in a manner which will 
mitigate the range of disputed matters while maintaining a best value outcome. 
Although some degree of momentum has been achieved in recent weeks, the 
outcome remains very uncertain. This approach is currently believed to 
represent the first of two possible outcomes. An approi;ich whic'1 doesn't de 
facto w[pe 1'1.e slate claen ,for lnfraco without a price being paid. 

z a : a 

3 264 22 The second possible outcome is termination of the BSC Agreement. The 
options review addressed how the Agreement might be terminated and the 

consequences of such a termination. There is a contractually defined process 
in place to do this. BSC's failure to adhere to its contractual obligations, 
notably its direct failure to respond lo instructions, supports the grounds for 
termination, should tie and the Council conclude that such an approach would 
be the best means of protecting public money. It is hoped that lhis outcome can 
be avoided but the .grounds for such an approach have been extensively 
examined by lie and its advisors and preparatory work for litigation, should that 
prove to be necessary, is underway. 

3.2+ • ..  - · Fonnattcd: Not Highlight · - � � - n · - � - T - � - - � - - - � - - · - - - · - - - - - - - � - · - - - - • - - • - • • • • • • - • • • - - - - - · - - - � 
Formatted: Bullets and Numberino 

J.294 .24 Throughout lhe period of the dispute, lhe governance model established 
for the project has been operated rigorously. The levels of authority delegated 
to the parties with responsibilities for governance is fully documented and has 
been adhered to; the Tram Project Board, a formal committee of the TEL 
Board. has also met regularly to receive reports on progress and on the matters 
in dispute and their impact on the project. Despite many matters being 
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commercially sensitive. there has been regular reporting from tie through the 
governance structure to Council officers and regular reports to Group Leaders. 

3 JO<l.25 In addit,ion lo communications between tie and Counc�I officers through 
the project governance structure, other key stakeholders have been kepi fully 
informed. There has been regular dialogue between tie, Council officers and 
senior representatives of Transport Scotland Inquiries about the project from 
members of the public, MSPs, the media and other interested parties have 
been responded lo as fully as possible, always subject to the need for 
confidentiality in order to protect public funds and to respect the terms of the 
Agreement. 

I 3,314.26 In summary, the current position remains highly unsatisfactory despite 
extensive and constructive attempts by tie to achieve reliable execution of the 
obligations in the Agreement. tie has been required lo adopt increasingly 
forceful tactics in relation to its rights and obligations under the Agreement and 
in the face of BSC's unwillingness to adhere to its obligations. Negotiations on 
the key matters continue and it is to be hoped that an acceptable outcome can 
be achieved. In  the event that this cannot be achieved, tie is taking the steps 
necessary to prepare for termination of the Agreement. 

U tilities 

J 324.27 One of the most visible aspects of the project and one which has had• . - - {r:i.,,,l<tted:.Bullets and Nu.,:,be,11g 1 
most impact on Edinburgh's travel.,ing public has been the d1version of 

.. 

extensive utility works along the route. The mutti-utility framework strategy was 
a unique and innovative approach to the challenge of costly and disruptive 
diversion work and !his diversion work is now substantially complete with only 
minor cab!ing works and commissioning of new assets currently befng finished 
in the cily centre. 

� J.334 .28 As reported to the Tram Sub-Committee on 22 March 2010 the majority 
of the uti lities diversion work was originally undertaken by Alfred McAlpine 
Infrastructure Services (AMIS) under the Multi-Utilities Diversion Framework 
Agreement (MUDFA). Work commenced under this contract in July 2007. 

I 3 3<14.29 Subsequentfy AMIS was subject to takeover by CariJJ,ron pie who 
progressed the MUDFA until the end of November 2009. 

I 3c354.30 The remaining utilities works are being undertaken by two separate 
contractors, Clancy Docwra and Farrans. 

J J.:.J.64 .31  The works undertaken represent significant betterment to lhe 
infrastructure in Edinburgh as many of the cables and pipes were in need of 
replacement which would have resulted in ongoing disruption to the city traffic 
over a number of years This investment will be of long lerm benefit lo the city 
and there will be a reduced requirement for mafnlenance and replacement of 
this Infrastructure in the future. 

� 3.374 32 The original scope of works covered 27,000m of cabling; this had to be 
sfgnificanlly expanded once physical conditions underground became clear 
The compl'exity of utilities along the tram route, congestion of pipes and cables 
in key locations and unforeseen obstructrons has proven to be much more 
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problematic than originally anticipated. In addition the records held by Scottish 
Utilit,es Companies and lhe Council were not comprehensive. The final scope 
of diverted utilities is estimated at cSO,OOOm_ Currently 48,000m of ll1e 
expected volume has been completed. 

I 3 384.33 The estimated cost for this part of the project has iincreased by 
approximately 25°/o to take account of the additional project scope and time. Of 
this increase 15% was anticipated and provided for in the original risk 
allowance. The net costs of utilities have been calculated after deducting a 
substantial credit from the Statutory Utilities Companies for betterment of their 
assels. 

J 3.394.34 In summary, the MUOFA utilities works have required a net 1 0% 
Jncrease in budget which is considered reasonable given lhe signiftcant 
increase in volume of works encountered and the benefit of the enduring ,-------· ----·-----. enhancement to the city's utility Infrastructure along key traffic corridors,,__ . _ _  • _ _ _  • - { roo�,!at�:.Not Highlight J 

3.404 .35 The agreement of the final account with Carillion is subject lo 
determination of additional amounts relating to claims by the contractor for 
alleged delay and disruption lo the works they carried out. These claims will be 
subject to discussion with the Tram Monitoring Officer, in accordance with the 
Operating Agreement, before any settlement ls made. 

Budget, Scope and Programme 

I a,4.'14.3.6 The original project budget at contracl award was £512m for the full· - • - -{ �n,-d: BulleES �rid Nu.;;be,ing_. ) • 
scope of Phase 1 a  (plus an additional £3 .. 2m should Phase 1b not be 
progressed) With an Open for Revenue Service (OFRS) date of July 2011 .  

I 3.424.37 The report to Council on 20 August 2009 highlighted that delivery of 
Phase 1a  within the funding envelope of £545m would be very difficult to 
achieve and that lhe Council would undertake contingency plann1ng in the 
event that the est1maled capital cost of the project exceeded the available 
funding envelope. 

I 3.434. 38 It is now anticipated the full scope of Phase 1a cannot be delivered for 
the approved funding of £545m. It is thought that, given the problems with BSC 
it is prudent to plan for a contingency of 10°/o above the approved funding of 
£545m due to lack of clarity on programme and cost, .f.J�"!'!3Y�! LJ!=�� !� !l_o_t _ � • , Fonnattlld: klnt: Boe!, Not Highligh: 
seeking approval for an Increased budget at this time� _ _ _  . _ _ _ _  • •  _ _ _ _ _ _ _  · :. • Formatted: Not Highlight 

3.444.39 Spend to date on the project, lo the end of Financial Year 2009/10, is 
£347.8m. It should be noted that a construclion project of this nature requires a 
significant amount of upfront costs, including land acquisitlon, design, 
procurement and legal costs. The contract with BSC accounts for £240m of the 
original budget of £512m and of this amount £1 35m relates to the civil 
engineering costs (substantially contracted to Bilfinger Berger) of the project. 
The table below shows each 1nd1vidual element of spend to date. 

a o a o v 

Financial Current 
Close 

J Su�get 
o a m 

Spend 
£m 

1. • --- I 

1 0  

• • 
' • 

• 
Fo.11,•tl:ed: Fent: Bold, Not H!ghllght 
Formath.d: Not H,ghhght 
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I lnfraslructure 
Vehicles 

; Utilities 
Desl n 

.;..;__�������-

; Resources = 7 • mm z 

Other (Including Land 
Ac uisition Costs 
Risk + Phase 1b 
postponement and design 
costs (included in Current 
S end in ri hi hand column 

' 

I 

I 

I 
• 

• 

1 1 7. 1  
58,2 !1 42 2 
48.4 l 62.4 
26.9 

• • • • 68 3 I sa 4 I 

32 .. 6 31 . 5 

30.3 
51 5.2 347.8 

I J.454.40 The original risk allowance within the budget of £5 15 .. 2m has now been• · - • -! �nna�d;Bu11e<.s_a� Num��ng _] 
allocated to the indlvfdual budget headings. 

3.464.41 Of the expenditure to date, it should be noted that the components 
relating to Design and Utilities are almost complete. Therefore, exposure to 
additional costs in these areas is not significant. 

3�474 .42 The final anticipated cost related to Vehicles J1s E5Bm. With the 
exception of minor internal design changes related expenditure. this area of the 
project is on budget and ahead of schedule 

3.484.43 Other costs primarily relate to land acqu�sltfon costs. These costs were 
accrued earlier in the project and therefore the remaining cost exposure in this 
area is minimal although there are some residual risks related to future claims. 

I J.494.44 Resource costs for the project are currently running higher than 
previously envisaged" The primary driver for the additional cost �s the 
commerclal and legal resource that has been requfred due to the ongoing 
disputes with BSC and a prospectively longer construction programme. There 
has also been an increase in costs related to Traffic Management 
arrangements and embargoes. 

I J.�04 .45 Therefore, lhe remaining uncertainty prPmariJy surrounds the 
infrastructure costs and the current dispute with BSC. 

4 .46 One of the reasons for the increase in infrastructure costs has been the cost . 1 � •. ,.1111:d: No1 H,ghlqhr -- J • - - .. - - T • - - ._ - - .,, .._ • - � - - - "' - .. '"' .,.. .. - - • - c • ... _. - - - - - .. - - "' - - - - - .,. .. ..  •- "' - - z am a 

incurred for the Princes Slreet works on PrinGee Street which have now been 
S_Y,bstarilially completed. G!ven �he unique nature of Princes. Stre_et and the 
commercial iri,pact on key city stakeholders. a customised approach to the 
completion o.f COf!Si.tructiqn activity pn Princes Street -�as required Ao 
arrangement was reached wherebv additional work, inctudina the costs of 

z:· z z z m z a ,  · a a = 

programme acceleral'on, wo_ufd be reimb_ursed O!I the basis of demonstrable 
a a ,a 

costs by BSC. 
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4 47 The final ace.cunt for this section has now been substantially completed and 
mz a mz z cc .m zz m z x zz 

shows <ii. significan�. increase compare!=f _ lo the or_iginal sum of cfrca £2m 
included witt,in the; lnfraco i;_onlract. Negotiations continue Wi!h BSC over a 
potential .£ 1 1 m  of co_sts •. !:>ut tie have already c;:ertified £8m of these. It shoul1d 
be noted_.that c�[iain_pf these cpsts would_hav�_been.additional to the .. original 

a a 

contract in any eve_nt (eg improvements. to the t,:ack base. fult-·depth road 
I I 

rec;:pnstruction. µse of setts on Pr_inces Street anp ulilitv_conflfcts}. 

4.48 Some of these potential additional costs can be justified given the unique 
m z =• z a a z 7 m 

natu.re of Pri11ces_ Street a rip the achievement_of � tight progr�r:nme schedule in 
a critical area in__the city. Nevertheless, it is clear that the experience With this 

J.51 

I CC ELL CEZIL 

arr�ngement to dale demonstrates that this approach cannQt .. be extende;d to all 
I E I 

on-street works. 

3.521R February 200Q, BSC refused lo GommeR&e lhe sonstrustien works as-planned 
OR PFinses-Slreel; despite the aoc;ess-and eldeRGi,.•e tFaffiG diYoFsions an:angecl 
by-tie and-th o ·Gou nsil, 

3.63Gomplelion-of lhe key 1Norks along Princes Slf"-eel· •.•,•as-ospesially .. Gfitisal. The 
Council-and tie \vero-•.•ery sensitive to bolh-the unique-natt•ro of PFinses S!-rael 
and the ·Mods of key stakeholders and commercial interests in the cily centre. 
In addition it '+'+'-35 vital thal · the 2009 Edinburgh Festival and the ,.,;tally impoltant 
pre Ghfislmas-and NotJ,r YeaF shopping poriod-could-presoed 'Nith minimum 
disruption. 

3,54,1\ssorElingly; the potential foF commeroial harm to-lhe ·City of .. major· disFuplion 
,during those -periods Fequirod a, customised approach to--the completion of 
,sonstructioR actiYily on PFinces-Street, 

3.55tle; tl:lorefoi:e, agreed an arFangement whereby additional \\JGrk, inclwding the 
costs of pFogramme acceleration, ,-v;ould be -reimburses on the basis- of 
demonslFable costs ey-BSC 

,3,5aThe final assount for this section has no�v boon substantially-cemploted and 
shows a &i§nifisant -insrease compared ta the -original sum of. cirsa f2m 
includee, \•Athin the lnfraoo contract,- ,.lo§otialions •.•Jilh BSC continue to 
concl1a1ee !ho final aGG01a1nl, altl=lot•gh, tie ha•.•e AO'.\' certified £8m- of costs 
r-elatin§ to PriRGos Street. 110','+'0Yer-it should-be noted-&i§nifisant semmoroial 
matters-require lo l:lo r-esol•1ed with 8SC. 

3.571! should be noted-that there are a numl:ler-of elements •,¥ilhin-'lhese costs-•.vhich 
•.•.•ould ha•,e been incuffE!d e•;eF and abe\•e-lhe original, centraslually agroed 
price in any event. ,These items include imprO'Jomenls to the lrack base. flalll 
deptl:I road r-ecenslrustieR f'.•.thish 1.Yas not inGluded--in tf:le oFiginal GOAIFaGI 
prise) , the use af-setls in Fespense le Pfi11Ges Street's status as-part ef a •.veFld 
l:ieRtage site and additional ·.•.•erk assesiatedJ,.�th utility.sonflict&: 

a.58Theso -items telal £3m and ii .. 5ho1a1ld--further be noted that -there •,•,1ill -be a 
sueslantial-incH!!ase-in lhe ·.ralue e� !Re CeYAGil's road asset d1:1e-ta full, depth 
rosenslruction whiGh sho1:1ld Fecluce-lhe need-foF-fui:theF sarriage·.•.ray,•.veFks on 
Princes,Street in-the future yeaFs 
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J.5Qln addit , sts of f?m 'IJOFO = iRGl:lrFE!d relating lo delay, disruption -,and 
uenl aGGeleralien,4o acl=lie·.·e-lhe-0nd of No,..ember-2009 embargo-timescale 

3.60The-remalning pFCmium-Gosl of potentially £6m Femains the subjesl of disGussion 
•nilh 8SC. Some of these addilional cosls-c::Jn-be justified given-the unique-nature or 
Pfinses StFeel ans the ashie-.·emonl-of. a-light programme-schedule -in a critical ar-ea in 
the city, 

3,61Nevertheless, it-is- -elear that lhe--eKperience •11ith this arraAgement to dale 
eemonstrates that !his-approach cannot be eKtended to all OR-sir-eel-works. 

Council Funding Strategy, Contingency Planning and Incremental 
Delivery 

I 3.624 .49 The Council's runding strategy for its commitment of £45m was derived- - · • i Fo•1,1�
0
tt9,(I: Bullets a,llj· N�mbering ) • = doc 

from a variety of sources, including capital receipts of land assets along the 
route of the tram line, developers' contributions and contributions from the 
Council's Capital Investment Programme. The original breakdown of the 
Council's funding and the contribu!i.ons made lo date is shown 1n  the table 
below 

CEC Contribution Breakdown Planned Achieved 
Contribution Contribution 

Council Cash £2.Sm £2.5m 
Council Land £6.2m £6.2m 
Developer Contributions - Cash £25.4m £4.5m f 
Developer Contributions - Land £1.2m £1 .2m 
Capital Receipts (Development Gains) £2.Bm £D om 
Capital Receipts £6.9m £2.0m 
Total £45.0m E16.4m 

I J.6J4.50 When this strategy was originally devised, it was assumed that capital• 
receipts and developers' contributions would be accrued over a time horizon of 
twenty years; therefore it was never assumed these funds would be in place 
during the construction phase of the tram project. 

· · { r-:i.1,1atted;· Bu!';� and_tlumbenng 
== 

I a.644 51  There is no doubt that the rate of funding from developer led sources 
has been affected by the economic downturn. However, evidence 1n recent 
months indicates that would suggest-that the rate of contributions are .. st 11 being 

• 

generated has iAcreased�·f1m of the-total eevelopers contribut1ons-a6hieved of 
E4 .5m, has tleon recoi•;ed-since No•,•embcf 2009. 

3 654.52 However. there remains a risk that the full level or contributions may not 
be ach ieved The Council will continue to monitor the levers and progress of 
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the developers' contributions and assess these within the wider contingency 
planning being carried out on the project . 

J J 664.53 As detailed earlier in the report. it is now envisaged the full scope of 
Phase 1a cannot be delivered within the approved funding envelope and within 
the originally envisaged timescales. 

J J.674.54 Whilst TEL is not seeking approval for an increased budget or formal 
change to the baseline programme date at this point in time,. in terms or the 
Operating Agreements it is appropriate that Council is made aware of the 
current position . Any changes to cost, programme or scope which emerge from 
future negotiations with BSC will be formalised as a request for approval from 
the Council prior lo any commitment., 

f 3.684.55 In terms of balancing demands, the factors of scope, project cost and 
date of delivery need to be considered together. This work is ongoing as the 
Tram Project Board considers how best to balance the varying demands of the 
programme. 

I 3.694.56 It should be noted Iha! whilst there remains significant commercial 
uncertainty, ii is not possible to provide a robust estimate for the full cost of 
phase 1a. However, based on the strategic options work which tie has 
undertaken and as a result of all the other factors included in this report, It Is 
now considered prudent for the Council lo plan for a further 1 0% over lhe 
available funding of £545m, on the understanding lhal further potential risks 
have been identified beyond this level 

I a .. 704.57 Contingency plans up to a funding level of 10�k above the approved 
project funding have therefore been examlned. The contingency planning 
undenaken has primarily identified two potential sources of funding to arrow the 
Council to borrow under the Prudential Framework. 

I J,714.58 The Council has made allowance wJthin the Council's Long Term 
Financial Plan of £2m per annum to cover infrastructure development costs 
This provision would allow the Council to borrow £24m under lhe Prudential 
Framework; this would represent an opportunity cost for the Council but would 
have no impact on specific projects already in the capital programme. 
Headroom within the existing budget for loan charges may also allow future 
investment in infrastructure beyond this sum. 

J a 724.59 Further borrowing, should it be necessary, can be financed from the 
future profits of Transport Edinburgh Limiled (TEL). Based on the full scope of 
Phase 1a TEL's forecast cumulative net profit from 2013  - 2031 would allow 
the Council to prudently borrow additional funding up to the level of circa 
£600m. 

J J.734.60 The Council's contingency planning is dependant on its ability to use the 
prudential borrowing framework. However, a risk has emerged recently around 
potential restrictions on the use of the prudential framework given the current 
economic difficulties at UK level. If lh1s risk crystallised the Councll would have 
to investigate alternative funding arrangements . Further contingency planning 
will be undertaken in this regard, 
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j 3-744_6 1  For/owing recent meet�ngs of the iram Project Board, tie has been 
instructed to review the options for incremental delivery for Phase 1a  as  a 
further conl�ngency plan. This rev,iew requires the input of cotleagues at Lothian 
Buses to ensure the e)(tent of Tram services delivered at any point in time can 
be integrated with appropriately adjusted bus services This review will be 
undertaken as the outcome of current negotiations with BSC becomes clearer. 

1 3 754.62 The incremental delivery options review will address the imperative to 
manage the affordability risks of the project (in the contelct of the current 
commercial disputes with SSC) by means of flexible Incremental delivery of the 
on street sections over a longer period of time and in a way which provides the 
Council greater control over the precise liming of the remaining on-street 
works. The approach will ensure the investment already made in the in the 
project is realised by the delivery of a viable tram service, integrated with bus 
services, whilst preserving for delivery the entirety of the scope of Phase 1 a  as  
detailed in the Final Business Case. The stages of Phase 1a  service delivery 
under examination are; 

• Airport - Haymarket (core off-street s l reel works under construction) 

• Airport � York Place (connects the Airport to the City Centre) 

• Airport .. Foot of the Walk (achieves integration with bus services on Leith 
Walk and interchange at FOW) 

• Airport - Ocean TermJnal (serves the core of the Leith Docks development) 

• Airport - Newhaven (Full Scope of Phase 1 a} 

I 3.-764.63 The capital costs of each of the options will allow future decisions to be- - - - ·( Fo�tted:-11U1.1e1s a�.·Num��� ) 
taken within the overall context of the affordability of funding. The full 
assessment of these options and the overall funding strategy can only 
meaningfully be performed once there is clarity on the dispute with BSC. 

45 Flnanclal Implications 

4-1-5 . 1 II is  now considered that the full scope of Phase 1 a cannot be delivered within 
the approved funding envelope of £545m. 

4 �5 2 The contingency planning work that has-been Is , being undertaken has 
iElentifiet;l, to identify funding options which could facilitate project costs up to 
£600m. 

I 4 ,35 3 There are further risks that could impact on the costs of the project As part of 
the work tie have undertaken on stralegic oplions, potential incremental 
delivery of construction, based on affordability assessments may need to be 
considered in the future. 

56 Environmental Impact 

S l § 1 The Edinburgh Tram Project will make a positive contribution towards the 
vehicular emissions and air quality in the city centre and the transport corridor 

1 5  
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lo the west of the city and the airport. This will have a positive impact on 
current pollution levels and provide a quieter mode of pubruc transport 

67 Conclusions 

6-47 1 

7-8 Recommendations 

7,..:1.8 1 

a) 

Appendices 1 

ConlacllleVEmall 

Wards affected 

Single Outcome 
Agreement 

Background 
Papers 

Director's Name 
Director of (Dept title but not using "Department") 
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Nick Smith 

From: 
Sent: 
To: 

Subject: 
Attachments: 

Dave Anderson 
1 5  June 201 0  16:36 
Nick Smith; Alan Coyle; Donald McGougan; Gordon Mackenzie; Jenny Dawe; Alastair 
Maclean; Richard Jeffrey; David Mackay 
Tram report 
Council Report 24 June 201 O v1 .20.doc 

Colleagues I have given the report a pretty thorough editing, in advance of Thursday's Council report deadline. If there 
are any further comments J would grateful to receive these by close of busjness tomorrow. ( Password edinburgh. )  Best 
regards. Dave 

Dave Anderson I Director of Cit 
Street I Edinburgh EHB BBG I 

t I The City of Edinburgh Council I G1 Waverley Court 1 4  East Market 
I dave.anderson@edin�urqh.qov.uk 

Find out all you need to know about living, investing, visiting and studying in the Edinburgh City Region at 
vvww.ed inourgh-.inspiringcapital.com 
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Nick Smith J J I 

From: Nick Smith 
Sent: 27 August 201 0  1 7:02 

'Richard Jeffrey' To: 
Cc: Alastair Maclean; Marshall Poulton; Dave Anderson; Donald McGougan; Alan Coyle; Ailie 

Wilson; Andy Conway; Carol Campbell 
Subject: Meeting followup 
Attachments: Tram Matrix v1 270810.doc 

Richard 

Further to the meeting yesterday I thought I would set out my views on what CEC currently requires to inform 
the on-going decision making process. Please note that it is sent subject to Dave and Donald's comments as 
neither have had a chance to review these points as yet. However, some of the requests are simply a 
reiteration of Donald's email to you on 1 8  August . 

1 .  A legal view on the use of 80.20. I understand that tie is of the view that this has been looked at 
before and it is a no-go option. If this is the case then it appears from a practical perspective lnfraco 
can hold tie to ransom as effectively there is no way to get them to progress works unless (i) an 
estimate is agreed (80. 1 3); or (ii) the matter is in DRP (80. 1 5). We would still like to see the analysis 
of the effect of 80.20 to finally close it out as an option. The issue of the effectiveness of clauses 
34. 1 /34.3 also needs to be bottomed out. I appreciate that the TPB's view is that ''as is'' is not an 
option, but I think we still need to explore this avenue to inform the other options and perhaps even 
weaken lnfraco's negotiating position. 

2 .  My current thinking is that there are broadly four outcomes (i) continue with the existing contract; (ii) 
terminate and win ; (iii) terminate and lose; and ( iv) Carlisle. A decision as to what to do after 
termination (ie continue, postpone or cancel) will require to be taken at the appropriate stage but we 
will know which is the viable option here before a final view is taken on termination. 

3. Can tie please provide estimates of (i) the worst case cost scenario for terminate and lose under the 
lnfraco contract assuming tie lost all the DRP/disputed issues (eg BODI); (ii) the worst case cost 
scenario for terminate and lose under the lnfraco contract assuming tie won all the DRP/disputed 
issues (eg BODI) ;  (iii) separately, a total of all other non-Jnfraco contract costs (so that when added to 
( i ) or ( ii) i t would give a total cost estimate for termination); (iv} the estimated cost of a re-procure for 
the remaining works from Airport to St Andrew Square and separately from St Andrew Square to 
Newhaven; (v) the estimated total cost of termination for lnfraco default with lnfraco paying for the 
differential in completion costs (interestingly this would presumably include Airport to Newhaven for the 
final settled cost of the current contract rather than just to St Andrew Sq); and (vi) the proposed cost of 
Carlisle. 

4 .  I appreciate (v) is very difficult as it depends on the total cost (which we don't know yet) and on whether 
you assume tie win or lose the contract interpretation questions - ie if tie lose the arguments re BODI 
etc then tie is due to pay more and consequently the difference between the cost of lnfraco doing the 
work and a third party doing the work is less. 

5 .  A legal view is required on whether termination notices should be served piecemeal or all at once (the 
difference here being timescale for termination). I suspect this may be more of a tactical issue than a 
legal one but we should get a view so a decision can be taken. 

6. Richard Keen's view on the case for lnfraco default based on the evidence tie has amassed when set 
against the contract terms. ie what does he think are the chances of success? Fully appreciate this 
is reliant upon receipt of info from lnfraco in response to the notices. 

Stewart has previously provided figures for some variation of 3(iii) above. The latest was on 1 O June at 
£41 5m, but this was for a termination and cancellation and also included a lot of cost which would not be 
required under a re-procure and continue option and also factored In £40m for litigation risk. I'm also not sure 
whether this included the sums paid to lnfraco or whether this would reduce further due to actual value of work 

1 

WED00000652 0021 -



done. However, on a quick analysis, at a rough base figure of £350m, could we not simply add the estimated 
cost of a re-procure (for either part or whole route) and arrive at a total estimated project cost? From memory 
the whole lnfraco part of the contract was £243m so adding those together would give you £593 for the whole 
scope. A re-procure would hopefully cost less in this market. This would also be a worst case scenario as our 
position would always be that lnfraco are in default. I am probably massively oversimplifying here. 

Identifying the worst case scenarios cost wise will allow us to eliminate the litigation risk issue as it can only 
ever then be an upside for the project costs. The difficulty of course comes when weighing up both cost and 
other influencing factors such as PR, political view, funding options and risk profile generally, but in my view 
the above information would at least allow us to narrow the options. 

I am currently working on some form of matrix setting out the estimated costs and headline issues so that we 
can hopefully give tie an early steer to tie as to which options are still in the running and thereby allow tie 
to focus its resource most effectively as requested. I'll send this over once it is more developed. However, 
skeleton attached for info, 

I also appreciate that the result of the strength of the legal position may not be known by October Council as 
we may not have the responses to the breach notices. However, .a view on the estimates/issues for Carlisle 
versus a best and worst .case for termination would at least inform the current thinking. 

In addition, I appreciate that for certain of the estimates CEC will necessarily have to trust tie's judgement on 
the issues - eg tie will have to take a view on how best to re-procure and that methodology will likely affect the 
cos.t estimate. So long as we understand the working assumptions we can discuss them at that point. 

Hopefully the above is clear but please let me know if not. Happy to discuss. 

Kind regards 

Nick 

Nick Smith 
Principal Solicitor 
Legal Services Division 
City of Edinburgh Council 
Level 3, Waverley Court 
East Market Street 
Edinburgh EHB BBG 

(t) 

Please note that I am not in the office on a Monday 
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Nick Smith 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Alan 

Nick Smith 
06 October 2010 14:43 
Alan Coyle 
Alastair Maclean; Carol Campbell 
Tram report 
Tram Update Report 14 October v1 6.doc 

Fu.rther draft attached after Alastair's review. It's saved as 1 .6 in the drive. He is rightly concerned that 
disclosing certain of the info could potentially breach the wide confidentiality provisions under the 
contract. Donald was ok with this approach. 

Donald has asked that a further draft not be circulated until further comments have been incorporated. There 
is a meeting of bosses tomorrow at 1 1 .30 to discuss. 

Kind regards 

Nick 

Nick Smith 
Principal Solicitor · Commercial, Procurement & Finance 
Legal Services Division 
City of Edinburgh Council 
Level 3, Waverley Court 
East Market Street 
Edinburgh EH8 8BG 

(t) 

Please note that I am not in the office on a Monday 
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• 
THE CITY OF EDINBURGH COUNCIL  

Item no 
Report no 

Ed inburgh Tram Update Report (Draft v1 .§S) 

City of Edinburgh Council 

14th October 201 0  

1 Purpose of report 

1 . 1  The purpose of this report is to update the Council on the recent contractual 
negotiations on !he Edinburgh Tram Project. 

1 .2 The report also addresses !he motion from 241h June 2010 Council which 
requested a separate report outlining a refreshed Business Case detailing the 
capllal and revenue implica.tions of al I the options currently being investigated 
by tie and taking into account assumptions contained within the original plan 
(eg anticipated development) that either no longer apply or where the 
timescales were now substantially changed. 

2 Summary 

2.1 In the period since I.he last report to Full Council on the 241h June, tie have 
continued lo seek a resolution to the contractual dispute with the Bilfinger, 
Siemens, CAF consortium (BSC), including examination of incremental delivery 
options for the construction of the project. This report provides an update on 
these negotiations. 

2.  2 In addition to the work to resolve the contractual dispute, a significant amount 
of work has been undertaken lo refresh the Business Case. This refresh 
includes the impact of incremental delivery, an update on the economic case 
for tram and deals with funding and affordability issues. 

3 Main report 

Tram Business Cas.e Refresh 

3.1 The refresh of lhe Business Case was requested by motion of Full Council on 
24t11 June 201 D.  Its purpose is to refresh the assumptions made in the Final 
Business Case (FBC) for Phase 1 a of the Edinburgh Tram Project, as 
approved by the Council in October 2007. 

3.2 The Council's request is set against a backdrop of commercial disputes with 
the infrastructure contractor, wh.ich have resulted in significant programme 
slippage and increasing project costs. In addition, the difficulties with the 
contractor have come at a time of economic recession. 
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3.3 The outputs of the refresh or the Business Case result from a significant 
amount of work which has been carried out to reassess the assumptions 
underlying the FBC put together with the recent commercial experience of 
Lot.hian Buses. 

3.4 The Council's Planning function has had input to the development assumptions 
that underpin the economic case for tram. Furthermore, the Council's Finance 
function has had vislbillty of, and input lo, a number of the key work streams. 

3.5 In addition lo the key input of tie, Lothian Buses have been closely involved in 
the input and assumptions made lo the refresh of the TEL Business Plan. 
There has also been considerable work on the refresh from Steer Davies 
Gleeve and Colin Buahanans, providing independent key consultancy input to 
model the revised patronage assumptions. 

3.6 The refresh of the Business Case has primarily focused on the consideration 
and assessment of incremental del ivery; updating the economic case for Phase 
1 a; updating of the TEL Business Plan (taking Into account the revenue 
impacts of incremental delivery); investment to date; and funding and 
affordability. 

Consideration and Assessment of Incremental Delivery 

3. 7 Due to the cost and programme difficulties experienced on Phase 1 a there has 
been a requirement lo consider completion of Phase 1a  in incremental stages. 
The main focus of incremental delivery has been on delivering Airport to St 
Andrew Square as the first phase. 

3.8 Delivery of the project on a phased basis addresses the imperative to manage 
the affordability risks of the project by examining flexible incremental delivery of 
the on-street sections. This approach aims to ensure the investment in the 
project is realised by the delivery of a viable tram service integrated with bus 
services whilst preserving the entire scope of Phase 1 a, as detailed in the FBC. 

3.9 Incremental delivery allows the whole of Phase 1 a to be delivered In stages 
and over a flexible timescale under the Council's control. The Council can then 
ensure that the infrastructure being delivered at any point in time is matched 
with available funding. 

3 .10 A first incremental opening of tram services from Airport to St Andrew Square 
yields near-term benefits and provides a fixed transport link between the city 
and Airport. It also provides a rail link lo other areas of Scotland as a result of 
the interface with the Edinburgh Gateway Project. A tram operating from the 
Airport to St Andrew Square also secures a high proportion of the economic 
benefits anticipated in the FBC and is capable of being integrated with Lothian 
Buses successfully. 

3. 1 1  One of the key considerations under the incremental delivery option is to 
evaluate whether the potential first phase of construction to St Andrew Square 
is capable of delivering a positive contribution to the TEL business. 

3.1 2  The evaluation of incremental delivery has shown that the TEL business as a 
whole is stronger in the medium to long term with tram added to the existing 
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bus business even if the tram is only operated between the Airport and St. 
Andrew Square. The key outputs from the TEL Business Plan are highlighted 
later in this report. 

Updating the Economic Case for Phase 1a  

3.1 3  An update of the economic case for tram has addressed both the full scope of 
Phase 1 a and Incremental delivery. 

3.14 The economic case for tram refreshes the patronage sources and growth 
drivers in the city, taking into account a review of development profiles for Leith, 
the City Centre and West Edinburgh and assesses the Impact of the 
development of the Airport and the broader regional drivers such as the 
Edinburgh Gateway project and the Edinburgh-Glasgow Improvement Plan. 
The update also looks at the longer term context of the Council's Transport 
2030 vision and modal shift away from private car that is a key policy driver for 
the Council and Transport Scotland. 

3. 1 5  The need for tram has been examined against the wider context of Edinburgh's 
long term strategic position. 

3.16 Edinburgh's population Is currently expanding by around 1 °/a per annum and is 
forecast to reach 514,000 by 2020 and 543,000 by 2030. As significant, the 
volume of commuters coming into the city to work from the surrounding city 
region and further afield was estimated at 85,000 per day at the 2001 census 
and is now around 1 00,000 per day and growing. 

3.1 7 The city's growth has led to rapidly increasing demand for road use and 
increasing demand for public transport. Between 2000 and 2009, Lothi.an 
Buses patronage growth has been 1B.9o/a in total, which equates to 2.1 °/o per 
annum. 

3.1 B Tram is, in itself, considered to be a key stimulant to economic regeneration 
and new development. The extent of new development forecast Is lower than 
was anticipated when the FBC was prepared in 2007 as a result of the 
economic downturn. With the key input of Council planning officers, an update 
of the likely timing of committed new development has been undertaken. 

3.19 Whilst the actual residential development in the North of the city and in Leith 
completed at commencement of tram operations is projected to be significantly 
lower than was originally anticipated, the Council is forecasting a recovery such 
that by 201 2 30o/o of the original forecast Will be completed, BOo/a of the original 
forecast will be completed by 2020, and by 2031 the residential development in 
North Edinburgh wil.1 have recovered and the original development forecast Will 
apply. The forecasts broadly anticipate a 4-5 year period of very slow 
development as a result the economic downturn, following which a return to 
growth Wi II prevail. 

3.20 It should be noted that the revised development profile only comprises 
committed developments or developments that have achieved outline planning 
consent. 
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3.21 It is clear that whilst lhe Impact of the recession on the pace and size of 
development in the city has been significant, most notably at the Waterfront, It 
is important lo consider the longer term view. The tram remains an important 
stimulant to development and regeneration in the West and North of Edinburgh. 

The TEL Business Plan 

3.22 The update of the TEL Business Plan Is the key outpul that is derived from the 
updated economic case for tram. The key area under examination Is the 
revised patronage and profitability forecasts for Phase 1 a In total and the 
assessment of the impacl of incremenlal delivery on TEL. Jn addition to the 
revised development assumptions, the updated forecasts for TEL are also built 
on the recent experience of Lothian Buses and further patronage modelling by 
external consultanls, Steer Davis Gleeve and Colin Buchannan. These 
forecasts have been profiled against incremental delivery to SI Andrew Square 
lo assess lhe impact on the TEL business. 

3.23 As part of the preparation of this refresh, a review of the key assumptions and 
projeclions for the TEL Business Plan has been undertaken. This review has 
confirmed that the oulputs from the previous work remain valid for lhe whole of 
Phase 1 a. It has also confirmed that the operation of incremental delivery of 
Phase 1 a from Airport to St. Andrew Square is sustainable and has a positive 
impact on the TEL forecasts in the medium to long term 

3.24 The approach to integration of the key local public transport modes, bus and 
tram, sets Edinburgh apart from other UK tram schemes. The integration of 
high quality bus and tram services will improve the attractiveness of the 
combined network to something greater than the sum of its constituent parts. 
The levels of demand projected by the transport modelling, undertaken by 
Steer Davies Gleave and Colin Buchanan, indicate a significant profit potential 
for TEL operating with the tram in the medium lo long term . .  

3.25 Following a short initial period of tram patronage build up, partial opening of 
Airport lo St. Andrew Square will be profitable and will experience significant 
growth in profits in the longer term. 

3.26 In addition, significant work has been undertaken to assess the positive and 
negative sensitivities in the business plan assumptions in the early years of 
tram operation. This analysis will allow management action to be taken to 
ensure the profitability of the tram remains intact. The main sensitivities 
examined were in relation to patronage, electricity, fuel, labour and yield. It 
should be noted that another key sensitivity is in relation to the application of 
the Concessionary Fares Scheme. Discussions with Transport Scotland have 
indicated that the business planning assumption should continue lo be that the 
Concessionary Scheme should apply to tram. 

Investment to Date 

3.27 A large infrastructure project such as the Tram Project requires a substantial 
amount of work lo be undertaken in advance of construction works. 
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3.28 The budget for tram infrastructure represents 46°/o of the overall project budget 
with the most significant construction elements. within this expenditure lo date 
related to Gogar Depot, the structures along the off-street sectlon of the railway 
corridor and tram works along Princes Street. 

3.29 Signific_ant progress has been made on the construction of the 27 tram 
vehicles. This element of the project represents 1 1  o/a of the original project 
budget. 

3.30 The diversion of utilities has resulted In a significant enhancement of the utility 
assets in the City including faster broadband services and enhanced water 
supplies. 

3.31 As previously reported, the scope for the utilities diversions has gone from 
27,000 linear metres to around 48,000 linear metres. This represents an 
increase of some 78°/a. There has also been an increase In cost relating to this 
scope Increase of around 30°/o. 

3.32 A further area of expenditure relates to the costs of the design and purchase of 
the land that is required for the project. This accounts for 1 2°/o of the project 
budget expenditure lo date. 

3.33 In summary, while there has clearly been significant delay to the infrastructure 
works, a vast amount of work and investment has gone into the tram project to 
dale. 

Fllndlng and Affordability 

3.34 Given the increasing project costs, it is critical lo assess the current committed 
funding and affordability constraints of the project. 

3.35 As set out in the Council report of 24u,, June 201 0 , contingency planning has 
been undertaken up to a level of 10% above the current funding and 
consideration given to incremental del ivery options. 

3.36 The Council has made an allowance of £2m per annum within its long-term 
Financial Plan to cover additional infrastructure development costs. This 
provision would allow the Councll to borrow £24m under the Prudential 
Framework. Headroom within the existing budget for loan charges may also 
allow future investment +n infrastructure beyond this sum if required. 

3.37 Further borrowing, should it be necessary, can potentially be financed from the 
future profits of Transport Edinburgh Limited (TEL). 

'I 3.38 Of the current funding, the Council has committed £45m lo the project, of whf.ch• 
£25m is anticipated from developers' contributions" The slow down in 
development has impacted on the pace of developers' conlributnons expected 
to be received by the Council. However, over lhe 20 year period set out in the 
Tram Developers contribution gu,deline, it remains possible to achieve the 
£25m total . . 

I 3,39 The current impact on developers' contributions from incremental delivery is 
£7m if the route were to be curtailed at St Andrew Square. Th(s means that if 
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the full route of Phase 1 a is not delivered then the Council would have to fund 
this additional £7m as part of their £45m commitment. 

I 3 .. 40 Whilst commitment remains to deliver the full scope of Phase 1 a, affordability 
remains the primary consideration given the current level of funding and the 
forthcoming constraints on public sector spending. 

I 3.41 The tram project has faced many challenges since the start of construction. 
This has resulted in increased costs and significant delay. This has required 
options to be considered for delivering Phase 1 a  incrementally. 

f 3.42 While a tram operating from the Arrport to St Andrew Square can deliver 
significant benefits, and importantly can be profitable, further benefits would 
accrue from the full scope of Phase 1 a. Therefore, an important assessment 
will be required at the appropriate time to appraise the benefits gained from 
constructing the full route of Phase 1 a versus the capital cost and available 
funding. 

Current Position 

3.43 In the report to Council on 24 June, Council was provided with an updated 
position on the dlspute between tie and the BSC consortium. 

I 3.44 Over the intervening months tie have been pursuing a twin track approach to 
try to break the impasse that exists with BSC. 

J 3.45 It is important to acknowledge that there has been progress on·site whilst tie 
has. been pursulng this twin track approach. Work on-site has been progressing 
in the West of the city, albeit at a slower rate than would be expected. This 
progress off-street is considerable and includes bridges, viaducts and I.he well 
progressed construction of the depot. 

I 3.46 There have also been some recent developments In relation to BSC 
demobilising a certain element of their workforce claiming that they will not 
continue to work on certain parts of the project. 

3.47 The twin track approach adopted has been; 

• To seek to agree a revised scope, price and programme, with the 
outcome of a tram operating to al least St Andrew Square, with a very 
high degree of cost and programme certainty. 

• To continue to administer the project in a robust manner; including 
compiling evidence of any _BSC's breaches of contract by BSC; clarifying 
contractual principles regarding contractual changes; and bringing the 
design to completion. 

I 3.48 Despite intensive and detailed negotiations having taken place over the last few 
months, !he parties have to date been unable to reach agreement which would 
achieve a revised scope, price and programme acceptable to both parties. 
Whilst negotiations have not been formally suspended, an acceptable 
commercial settlement now Ul},fortunately appears unlikely in the short term. 

6 

VVED00000652 0029 



3.49 To (1at(?. tie has been exercisfng its various _rjghts and rem_e_dies under the­
contract but, for legal reasons, the detail of that needs .19 remain confid�ntial at 
this s.tege. However, the Council should be. aware that all optiO!)s_are being 
considered. 

3.40+o4ato-16 ma!ters have been roferred-te-the..f�l--Qispulo Resolation ProGOss 
fGRP.�Aaer-the contract. 9 of !hose ha¥e boon-resolved-by adjudication (not 
all 16 as erroneously-ropofted in the press), 4 by mutual-a§!"ooment, and 2 at 
moeiation. Of the 9 desided-at-aajudication 7 involved finansial-mattors, .. ono 
was-a-olaim fer extension of lime and-one -iA'IOlvod a prins1ple of progr0ss1A9 
the •.•.'Orks under one -spocifiu s1c1b clause of !he contract in paFtiwlar 
sirwmstances. 

3,50.The-ciaim-for-e)(tenslon--Of-time was-substantially-rejeGted· by the-adJudicator,...Qn 
the-dispute-over-lhe-use-of-tl'le--partic:ular--sub-<:lause- lo-instruct-progress-1he 
adjudicatot-preferred-BSC's-1nlerprelation, 

3:-S+Gf-lhe -7-adjudiGations wl'lisl'I involve issues of..value,--BSC's slaims have boon 
rodused (in aggrogale)-by-approximalely.�o less-lhan-half..of-lho origrnal 
Glalms,. 

3,520f-the-15-dispules (inciudin g-the-9-adjudioations-)�where issues-of-value-have 
boen-involved,BSG-daims-have-been-reduced-in-aggregate-by,approximately 
£-12Am. -again-to-less-than-half-the-amount--originally-Glaimed-Reports in the 
press that-tie-has..!lost-13-of-lhe-15-adjudications' need to -be-vie\ved-in- lighl-of 
the-above-facts-, 

dale-tie has--soF\'ed-fl.ine remediable--terminalion notises on the-BSG 
co nsortitlm-detailing · •,rarious-breaches of sonlrall>l. Under -lfcle--contract-tho -lnfraco 
mis--to-respand-{e-theso-nolises ·.vithln a spesifted-limessalo 'A'ilh proposals lo remedy 
the alleged breac!'les_ :1=1-le GOASertlum-havo respondod-le--lAO-tifsl-of those nolises by 
pFeEliGtably refuting-Iha allega1· rea · �iElifly--OUtl+ne-rootifiGalion 
plans -on-a-stfiG� Ojudice basis, ··-tie-have-reviewed-and sonsiGered-lhe 
remedialioR--plans-and-have-rojocied the remediati�lans put forv,·ard by-the 
GOASDrtium. 

3,543.50 Any decision to terminate the contract would clearly have significant 
consequences and therefore- this option will- be considered after taking into 
account extensive legal advice. These matters are already in hand and the 
legal issues .are being considered, together with the commercial and other 
consequences. It is vital that proper-sufficient time is allowed for due and 
proper legal process-and-lhat-4h&ouloome-of-thal-process--is not pre-judged to 
protect the interests of tie and the Council . 

I J.,563.51 In the meantime, tie will continue to enforce the terms of the existing 
contract. 

I 3,563.52 Any recommendation from tie to terminate the contract will require lo be 
presented as a formal request for approval from the Council Transport 
Scotland will also need to be informed of the position. 

3473.53 In the event approval for the termination of the contract is sought tie will 
also bring foiward· options for delivering the project in an alternative manner. I t  
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is proposed that the above matters would form part of a further comprehensive 
report to be brought to the December Council meeting (or an earlier Special 
Meeting of the Council) outllning the recommended available options. This 
would consider all implications and proposals for the project going forward. 

I :h683.54 ln the meantime, discussions will continue with the consortium to 
attempt to reach an agreed solution as ouUlned above, 

I 

Governance of Bus and Tram Integration 

J.:a93.55 Jt has long been a policy aim of the City of Edinburgh Council to develop • 
an integrated public transport network delivering high quality bus and tram 
services in the city. Over the last two years the Chief Executive has submitted 
a number of reports to Council on the steps necessary to bring this about. 

11 3c603.56 Work on the final phase of the agreed integration of tie, TEL and Lothlan 
Buses has been underway for some time. A number of complex and inter­
related actions need to be taken to prepare the way for the revised governance 
arrangements that the advent of trams wilt require. As previously reported, a 
work programme embracing the following key issues is proceeding: 

• legal and contractual matters; 

• finance (including tax planning); 

• employment; and 

• communications and reporting. 

I I  is anticipated that these work streams will be completed by the middle of 
201 1 . 

3'613.57 To direct and oversee the work programme on bus and tram integration • 
it is essential that senior management arrangements, with clearly specified 
roles and responsibilities, are in place. Having completed the appropriate HR 
procedures, based on those used by the Council and rnvolvlng a "matching 
process,", the Board of TEL has agreed that Richard Jeffrey will take on the 
role of Chief Executive (Designate) and Ian Craig will take on the role of Chief 
Operating Officer (Designate). There will be no change meantime to existing 
remuneration arrangements or any additional contractual liabilities. 

�3.56 These appolntments are an essential foundation for the new 
arrangements. It gives Richard Jeffrey and Ian Craig the full authority, under 
the direction of the Boards of TEL and Lothian Buses, to lead the demanding 
work programme associated with public transport integration over the next nine 
months and beyond, J t  will be an early priority for the two senior postholders to 
establish a shared vision, values and brand for the future; establ ishing a 
common IT platform; devise and implement management and organisational 
structures and recrulVappoint to them; bysiness planning; tralr1ing and the like. 

· · {' forma�ed: Bullets-and N'!_•·•�'"""!i · .. "" ' = ,,_ 
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4 Financial I mplications 

4.1 As previously reported, the contingency planning work that has been 
undertaken by the Council and tie has identified funding options which could 
address project costs of up to £600m. Due to the current uncertainly it is not 
possible to provide an update at this time on the ultimate capital cost of the 
project. 

5 Environmental Impact 

5.1 The Edinburgh Tram Project will make a positive contribution towards the 
vehicular emissions and air quality In the city centre and the transport corridor 
to the West of the city and the airport. This will have a positive impact on 
current pollution levels and provide a quieter mode of public transport. 

6 Conclusions 

6.1 Following the recent refresh, the Business Case remains positive even with 
incremental delivery only to St Andrew Square. 

6.2 Whilst negotiations have not been formally suspended, an acceptable 
commercial settlement now appears unlikely lo be achieved in the short term. 

6.3 Contract enforcement continues with the due legal process needing lo be 
followed prior to an early report back to Council. 

7 Recommendations 

7 . 1  The Council; 

a) Note the disappointing lack of progress in relation lo the negotiations 
and progress of physical works. 

b) Note that fonowing the refresh of the Business Case, which included the 
update of the economic case for tram, the first phase of construction to 
deliver an operating tram lo St Andrew Square delivers a profitable tram 
following the initial year of patronage build up. 

c) Endorse rigorous application of the contract by tie. 

d) Nole that in the absence of robust remedlation plans from the 
consortium and a change of behaviour in relation to progressing the 
works, serious consideration may need to be given to termination of I.he 
contract In the event th,al lnfraco are considered to be in breach of 
contract. If the contract is termin<ated, Rreprocurement and alternat�ve 

'= 

delivery strategies will also require to be considered and executed. 

e) Note the recent Governance developments and future work streams+ 

f) Note that a report will be prepared for the December Council or and 
earlier Special Meeting if required on the next steps. 

Director's Name 
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Appendices 

ContacV!el/Email 

Wards affected 

Single Outcome 
Agreement 

Background 
Papers 

Director of ( Depl title but not using "Department") 
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Nick Smith 

From: 
Sent: 
To: 

Subject: 

Importance: 

Nick Smith 
07 October 201 O 1 4:49 
Steven Bell 

wording 

High 

tvS I ,  

Further to the figures reported to the Council in June, to date the app]ication of DRP to disputed matters ]1as 
reduced BSC's claims for additional payment from £[ ]m to £[ Jm (a saving of£[ ]m). tie remains satisfied that 
the overa11 balance of adjudication outcomes l1as more than justified its interrogation of the initial o]aims made 
by BSC. 

Kind regards 

Nick 

Nick Smith 
Principal Solicitor - Commercial, Procurement & Finance 
Legal Services Division 
City of Edinburgh Council 
Lever 3, Waverley Court 
East Market Street 
Edinburgh EHB BBG 

(t) 

Please note that I am not in the office on a Monday 
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Nick Smith 

F.rom: 

Sent: 
To: 

Cc: 

Subject: 
Attachments: 

Richard Jeffrey <Richard.Jeffrey@tie.ltd.uk> 
07 October 201 0 20:01 
Alan Coyle; Nick Sm ith 
Donald McGougan; david_macka 
RE: Report 
Tram Update Report 14  October v1 8 (RJ Comments).doc 

Sorry to keep picking at this, but some minor comments added. 

Numbers added by me in paras 2.26 to 2.32 need checking, if you agree inclusion, I wi l l  verify. 

Well done Alan, great patience on this! 

R 

From: Alan Coyle [mallto:Alan.Coyle@edinburgh.gov.uk] 
Sent: 07 October 2010 17:27 
To: Richard Jeffrey 
Subject: Report 

Richard, 

Hopefully this is the final version incorporating all the changes from earlier. Can I draw you to para 2.24 and the rework 
of the legals. 

Regards 

Alan Coyle I Fif}ancial Services I Corporate Finance Team (Edinbu rgh Trams) I Level 2/6 Waverley Court I 4 East Market St EH8 8BG 
I alan.coyle@edinburgh .gov. uk I 

o I o 

Phone (Waverley Court 

Phone (Citypoint) 0131 

Mobile 

............... .,.,,,. ... "' ........... ................................... .,. ........................ . 

This email and files transmitted with it are confidential and are intended ror the sole use of the individual or organisation to whom they are addressed, 

If you have received this eMall in error please notify the sender immediately and delete ii without using, copying, storing, forwarding or disclosing Its 
contents to any other person. 

The Council has endeavoured to scan this eMail message and attachments for corn puter viruses and will not be liable for any losses incurred by the 
recipient 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The informat1ion transmitted is intended only for the person to whom it i s  addressed and may contain confidential and/or privileged 

material. If yo.u are not the intended recipient of this e-mail please notify the sender immediately at the email address above, and 
then delete it. 
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E-mails sent to and by our staff are monitored for operational and lawful business purposes including assessing compliance with our 

company rules and system performance. TIE reserves the right to monitor emails sent to or from addresses under its control. 

No liabi l ity is accepted for any harm that may be caused to your systems or data by this e-mail. J t  is the recipient's responsibility to 

scan this e-mail and any attachments for computer viruses. 

Senders and recipients of e-mail should be aware that under Scottish Freedom of Information legislation and the Data Protection 

legislation these contents may have to be disclosed to third parties in response to a request. 

tie Limited registered in Scotland No. SC230949. Registered office - City Chambers, High Street, Edinburgh, EHl 1 YT. 
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THE CITY OF E D I N B U R G H  COU N C I L  

Edinburgh Tram Update Report 

City of Edinburgh Council 

1 4th October 2010 

1 Purpose of report 

Item no 
Report no 

S" I .  

1 . 1 The purpose of the report addresses the motion from 241h June 201 0  Council 
which requested a separate report outlining a refreshed Business Case 
detailing the capital and revenue implications of a ll the options currently being 
investigated by tie and taking into account assumptions contained within the 
original plan (eg anticipated development) that either no longer apply or whose 
timescales were have now substantially changed . 

1 .2 The report a lso provides updates on the recent contractual negotiations on the 
Edinburgh Tram Project and an update on the governance arrangements. 

2 Main report 

Tram Business Case Refresh 

2.1  The refresh of the Business Case was instructed by the Council on 241h June 
201 0. Its purpose is to refresh the assumptions made in the Final Business 
Case (FBC) for Phase 1 a of the Edinburgh Tram Project, as approved by the 
Counci l in October 2007. 

2.2 The Council's instruction is set against a backdrop of commercial d isputes with 
the infrastructure contractor, which have resulted in  significant programme 
slippage and increasing project costs. In addition, the d ifficulties with the 
contractor have come at a time of economic downturn which has had an impact 
on the original planning assumptions. 

2.3 The outputs of the refresh of the Business Case result from a significant 
amount of work carried out to reassess the assumptions underlying the FBC 
and are informed by the recent commercial experience of Lothian Buses. 

2.4 In  addition to the contribution of tie, Lothian Buses' management have been 
fully involved in the refresh of the TEL Business Plan. These inputs contain 
commercially sensitive information on patronage assumptions for buses as wel l  
as trams and consequently the detailed figures must remain commercially 
confidential .  There has also been considerable work done by consultants Steer 
Davies Gleave and Colin Buchanan, providing independent input to model the 
revised patronage assumptions. 
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2.5 The refresh of the Business Case has primarily focused on updating the 
economic case for Phase 1 a;  incremental delivery; and updating of the TEL 
Business Plan (taking into account the revenue impacts of incremental delivery; 
investment to date; and funding and affordability). 

Consideration and Assessment of Incremental Delivery 

2.6 Due to the cost and programme d ifficulties experienced on Phase 1 a there has 
been a requirement to consider completion of Phase 1 a in incremental stages 
as a contingency measure. The main focus of incremental delivery would be 
to deliver Airport to St Andrew Square as the first phase. 

2 .  7 The phased delivery of the project w9uld provid_e the opportunity addresses the 
i111perative-to manage key affordability risks through ey exa11'.liRing the 
incremental delivery of the on-street sections. This approach would ensure that 
investment in the project is realised by the delivery of a viable tram service, 
integrated with bus services, whilst preserving the entire scope of Phase 1 a, as 
detailed in the FBC. 

2.8 Incremental delivery would allow the whole of Phase 1 a to be delivered in 
stages and over a flexible timescale under the Council's control .  The Council 
could then ensure that the infrastructure being del ivered, at any point in time, is 
matched with available funding. 

2 .9 A first incremental opening of tram services from Airport to St Andrew Square 
would yield early economic and integration benefits and would provide an 
enhanced transport link between the city and Airport and would also provide a 
rail link to other areas of Scotland as a result of the interface with the Edinburgh 
Gateway Project (Gogar Station). A tram operating from the Airport to St 
Andrew Square also secures a high proportion of the economic benefits 
anticipated in the FBC and is capable of being successfully integrated with 
Lothian Buses' operations. 

2 . 1 0  One of the key considerations under the incremental delivery option is to 
evaluate whether the potential first phase of construction to St Andrew Square 
is capable of delivering a positive contribution to the TEL business. 

2 . 1 1 The evaluation of incremental delivery has shown that the TEL business as a 
whole is stronger in the medium to long term with tram added to the existing 
bus business even if the tram is only operated between the Airport and St. 
Andrew Square. The key outputs from the TEL Business Plan are highlighted 
later in this report. 

Updating the Economic Case for Phase 1 a 

2. 1 2  An update of the economic case for tram has addressed both the full scope of 
Phase 1 a and the option of incremental delivery. 

2. 1 3  The review of the economic case for tram refreshes the patronage sources and 
growth drivers in the city, taking into account a review of development profiles 
for Leith, the City Centre and West Edinburgh and assesses the impact of the 
development of the Airport and the broader regional drivers such as Gogar 
Station and the Edinburgh-Glasgow Improvement Plan. The update a lso looks 
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at the longer term context of the Council's Transport 2030 vision and modal 
shift away from private car that is a key policy driver for the Council and 
Transport Scotland. 

2 . 14  The need for tram has been examined against the wider context of Edinburgh's 
short, medium and long term strategic position. 

2 . 1 5 Edinburgh's population is currently expanding by around 1 °/o per annum and is 
forecast to reach 5 1 4,000 by 2020 and 543,000 by 2030. As significant, the 
volume of commuters coming into the city to work from the surrounding city 
region and further afield was estimated at 85,000 per day at the 2001 census 
and is now around 1 00,000 per day and growing. 

2 . 1 6  The city's growth has led to rapidly increasing demand for road use and 
increasing demand for public transport. Between 2000 and 2009, Lothian 
Buses patronage growth has been 1 8.9°/o in total, which equates to 2 . 1  °/o per 
annum. 

2. 1 7  Tram is, in itself, considered to be a key stimulant to economic regeneration 
and new development. The extent of new development forecast is lower than 
was anticipated when the FBC was prepared in 2007 as a result of the 
economic downturn. With the key input of Council planning officers, an update 
of the l ikely timing of committed new development has been undertaken. 

2. 1 8  Whi lst the residential development in the North of the city and in Leith 
completed at commencement of tram operations is projected to be .more 
restricted than originally anticipated, the Council is forecasting a recovery such 
that, by 2012 ,  30°/o of the original forecast will be completed, 80°/o of the 
original forecast will be completed by 2020, and by 2031 the residential 
development in North Edinburgh will have recovered and the original 
development forecast wil l  apply. The forecasts broadly anticipate a 4-5 year 
period of very slow development as a result the economic downturn, following 
which a return to growth will prevail. 

2. 1 9  It  should be noted that the revised development profile only comprises 
committed developments or developments that have achieved outline planning 
consent. And a.s such is considered prudent. 

' 

2.20 It is clear that whilst the impact of the recession on the pace and size of 
development in the city has been significant, most notably at the Waterfront, it 
is important to consider the longer term view. The tram remains an important 
stimulant to development and regeneration in the West and North of Edinburgh .  

The TEL Business Plan 

2.21 The update of the TEL Business Plan is the key output from the updated 
economic case for tram. The primary area under examination is the revised 
patronage and profitability forecasts for Phase 1 a in total and the assessment 
of the impact of incremental delivery on TEL. In addition to the revised 
development assumptions, the updated forecasts for TEL are also built on the 
recent experience of Lothian Buses and further patronage modelling by 
external consultants, Steer Davis Gleeve and Colin Buchanan. These 
forecasts have been profiled against incremental del ivery to St Andrew Square 
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to assess the impact on the TEL business. As mentioned previously, these 
inputs contain commercially sensitive information on patronage assumptions for 
buses as well as trams and consequently the detailed figures must remain 
commercially confidential. 

2.22 As part of the preparation of this refresh, a review of the key assumptions and 
projections for the TEL Business Plan has been undertaken. This review has 
confirmed the valid ity for the whole of Phase 1 a. I t  has a lso confirmed that the 
operation of incremental delivery of Phase 1 a from Airport to St. Andrew 
Square is sustainable and has a positive impact on the TEL forecasts in the 
medium to long term. 

2.23 The approach to integration of the key local public transport modes, bus and 
tram, sets Edinburgh apart from other UK tram schemes. The integration of 
high quality bus .and tram services will improve the attractiveness of the 
combined network to something greater than the sum of its constituent parts. 
The levels of demand projected by the transport modelling, undertaken by 
Steer Davies Gleave and Colin Buchanan, ind icate a significant profit potential 
for TEL operating with the tram in the medium to long term. 

2.24 The key conclusions relating to the profitabil ity of revenue running from the 
Airport to St Andrew Square are; 

• TEL as a whole will be profitable from year one of operations. 

• Tram will be profitable following an initial three year period of patronage 
build up. 

• The business will experience sign ificant growth in profits in the longer 
term. 

2.25 In  add ition, significant work has been undertaken to assess positive and 
negative sensitivities in the business plan assumptions in the early years of 
tram operation. This analysis Will inform management to al low action to be 
taken to ensure the profitabil ity of TEL the4ra111 remains intact. The 
sensitivities examined included patronage, electricity, fuel, labour and yield . It 
should be noted that anothe.r key sensitivity is in relation to the application of 
the Concessionary Fares Scheme. Discussions with Transport Scotland have 
indicated that the business planning assumption should continue to be that the 
Concessionary Scheme should continue to apply to buses and incorporate 
trams. 

Investment to Date 

2.26 A large infrastructure project such as. the Tram Project requires a substantial 
amount of work to be undertaken in advance of the main construction works. 

2.27 The budget for tram infrastructure represents 46o/o of the overall project budget 
with the most significant construction elements within this expenditure to date 
relating to Gogar Depot, the structures a long the off-street section of the 
railway corridor and tram works along Princes Street .. Current ly, progres� 
a a inst the iselement of the ro·ect is assessed as 22°/o check 
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2.28 Significant progress has been made on the construction of the. 27 tram 
vehicles. This element of the project represents 1 1  °/o of the original project 
budget. Cyrrently this element q� the project is as�'3ssed as ov�r 60°/o 

complete [check] 

2.29 The d iversion of utilities has also resulted in a significant enhancement of the 
utility assets in the City including faster broadband services and enhanced 
water supplies. I n  the longer term, these investments made will mean that not 
only is there a uniquely documented record of all the utility pipes and cables 
positioning, but a lready there is a dramatic reduction in bursts of old pipes 
a long the route. Although it is recognised that these improvements have 
caused d isruption,  it will mean that in the future, access to utility cabling wi ll be 
predictable, much shorter in duration and less intrusive to the people of 
Edinburgh. This e lement .. of the project is currently __ assessed as over 9q0/o 

complete 

2.30 As previously reported, the scope for the util tties diversions has risen from 
27,000 linear metres to around 48,000 l inear metres. This represents an 
increase of some 78°/o. There has also been a consequential increase in cost 
relating to this scope increase of around 30o/o . In total expenditure on u_tilities is 
expected bto pe approximat�ly 1 0°/o of the tqtal project cost 

2.31 A further area of expenditure relates to the costs of the design and purchase of 
the land that is required for the project. This accounts for 1 2°/o of the project 
budget expenditure to date, �nd it approxim�tely XX 0/o complete� 

2.32 I n  summary, while there has clearly been significant delay to the infrastructure 
works, a vast amount of work and investment has gone into the tram project to 
date. Total spend on the proiect to date is £XXm 

z r a m 

2.33 As can be seen from this, recent reports of 22% progress for 80% of the 
funding are both erroneous and mislead ing. 

Funding and Affordability 

2.34 Given the increasing project costs, it is critical to assess the current committed 
funding a.nd affordability constraints of the project. 

2 .35 As set out in the Council report of 24111 June 201 0 , contingency planning has 
been undertaken up to a level of 1 Oo/o above the c.urrent funding, allowing for 
total funding of £600m. Consideration has also been given to incremental 
delivery options. 

2 .36 The Council has made an a llowance of £2m per annum within its long-term 
Financial Plan to cover additional infrastructure development costs. This 
provision would allow the Council to borrow £24m under the Prudential 
Framework. Headroom within the existing budget for loan charges may also 
al low future investment in infrastructure beyond this sum if required . 

2.37 Further borrowing, should it be necessary, can potentia lly be financed from the 
future profits of TEL. 
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2.38 Of the current funding, the Council has committed £45m to the project, of which 
£25m is anticipated from developers' contributions. The slow down in 
development has impacted on the pace of developers' contributions expected 
to be received by the Council. However, over the 20 year period set out in the 
Tram Developers contribution guideline, it still remains possible to achieve the 
£25m total. 

2.39 The current predicted negative impact on developers' contributions from 
incremental delivery is £7m if the route were to be curtailed at St Andrew 
Square. This means that if the full route of Phase 1 a is not delivered then the 
Council would have to fund this additional £7m as part of their £45m 
commitment. 

2.40 Whilst the commitment remains to deliver the full scope of Phase 1 a ,  
affordability remains the primary consideration given the current level of funding 
and the likely forthcoming constraints on public sector spending. 

2.41 The tram project has faced many challenges since the start of construction. 
This has resulted in increased costs and significant delay. This has required 
options to be considered for del ivering Phase 1 a incrementally. 

2.42 While a tram operating from the Airport to St Andrew Square can deliver 
significant benefits, and importantly can be profitable, further benefits would 
accrue from the ful l  scope of Phase 1 a .  Therefore, an important assessment 
wi l l  be required at the appropriate time to appraise the benefits to be gained 
from constructing the full route of Phase 1 a versus the capital cost and 
available funding. 

Current Position 

2.43 In  the report to Council on 24 June, Council was provided with an updated 
position on the d ispute between tie and the BSC consortium. 

2.44 Over the intervening months tie have been pursuing a twin track approach to 
try to break the impasse that exists with SSC. 

2 .45 The twin track approach adopted has been; 

• To seek to agree a revised scope, price and programme, with the 
outcome of a tram operating to at least St Andrew Square, with a very 
high degree of cost and programme certainty. 

• To continue to administer the project in a robust manner; including 
compiling evidence of any breaches of contract by SSC; clarifying 
contractual principles regarding contractual changes; and completing the 
design. 

2.46 It is important to acknowledge that there has been progress on-site whilst tie 
has been pursuing this twin track approach. Work on-site has been progressing 
in the West of the city, albeit at a slower rate than would be expected. This 
progress off-street is considerable and includes bridges, viaducts and the wel l  
progressed construction of the depot. 
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2.47 There have also, however, been some recent developments in relation to SSC 
apparently demobilising a certain element of their workforce claiming that they 
wi l l  not continue to work on certain parts of the project claiming that they have 
r:iot been paid by tieon a goeewill basis. tie are adamant that all payments 
properly due have been made to the consortium. 

2.48 Despite intensive and detailed negotiations having taken place over the last few 
months, tie and the consortium have to date been unable to reach agreement 
which would achieve a revised scope, price and programme acceptable to both 
parties. Whilst negotiations have not been suspended , an acceptable 
commercial settlement now unfortunately appears unlikely in the short term. 

2 .49 tie has been exercising its various rights and remedies under the contract. 
Further to the figures reported to the Council in June1 to date the application of 
the dispute resolution process to d isputed matters has reduced BSC's claims 
for additional payment from £21 .9m to £9.5m (a saving of £1 2.4m). tie remains 
satisfied that the overal l  balance of dispute resolution including adjudication 
outcomes has more than justified its interrogation of the initial claims made by 
BSC. Suggestions in the press that SSC have 'won. 1 3  OL1t of 1 5' adjudications 
are without an.v foundation and.factually incorrect 

a a : . 

2.50 Given that acceptable commercial settlement now appears unl ikely, all other 
options for contractual resolution together with alternatives for delivery of the 
project are being considered by tie. However, for commercial and legal 
reasons it is important at this point in time that all matters relating to possible 
contractual resolution remain confidential in order to protect the best interests 
of both the Council project and the public purse. 

2 .51 One possible option is termination of the current contract where the contractual 
terms al low this. Any such decision would c learly have significant 
consequences and therefore this option will only be considered after 
taking into account the extensive legal advice which has already been 
taken, and continues to be taken, in re lation to such matters. As is to be 
expected, the contract contains defined mechanisms for dealing with alleged 
breaches and their potential outcomes, and such processes are already being 
utilised as part of tie's continuous rigorous application of the contractual terms. 

2.52 In terms of the existing governance arrangements. any recommendation from 
tie and TEL to terminate the contract will require to be presented as a formal 
request for ap.proval from the Council. Transport Scotland will also need to be 
informed of the position. 

2 .53 In the event approval for the termination of the contract is sought. tie wi ll a lso 
bring forward options for delivering the project in an alternative manner. I t  is 
proposed that the above matters would form part of a further comprehensive 
report to be brought to the December Council meeting (or if possible an earlier 
Special Meeting of the Counci l )  outlining the recommended avai lable options .  
This would consider all impl ications and proposals for the project going forward. 

2.54 In the meantime, discussions wi l l continue with the consortium to attempt to 
reach an agreed solution as outlined above. 
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Governance of Bus and Tram Integration 

2.55 It has long been a pol icy aim of the City of Edinburgh Council to develop an 
integrated public transport network delivering h igh quality bus and tram 
services in the city. Over the last two years the Chief Executive has submitted 
a number of reports to Council on the steps necessary to bring this about. 

2.56 Work on the final phase of the agreed integration of tie, TEL and Lothian Buses 
has been underway for some time. A number of complex and inter-related 
actions need to be taken to prepare the way for the revised governance 
arrangements that the advent of trams will require. As previously reported, a 
work programme embracing the following key issues is proceeding: 

• legal and contractual matters; 

• finance (including tax planning); 

• employment; and 

• communications and reporting. 

It is anticipated that these work streams will be completed by the middle of 
201 1 .  

2.57 To direct and oversee the work programme on bus and tram i ntegration it is 
essential that senior management arrangements, with clearly specified roles 
and responsibilities, are in place. As agreed by Council in December 2009 
(and having completed all the appropriate HR procedures, based on those 
used by the Council and involving a ''matching process''}, the Board of TEL has 
agreed that Richard Jeffrey will take on  the role of Chief Executive (Designate) 
and Ian Craig will take on the role of Chief Operating Officer (Designate). 
There will be no change meantime to existing remuneration arrangements or 
any additional contractual l iabi lities. 

2.58 These appointments are an  essential foundation for the new arrangements. It 
gives Richard Jeffrey and Ian Craig the full authority, under the direction of the 
Boards of TEL and Lothian Buses, to lead the demanding work programme 
associated with public transport integration over the next nine months and 
beyond. It will be an early priority for the two senior postholders to establish a 
shared vision, values and brand for the future; establish a common IT platform; 

I devise and implement management and organisational structures-aAd 
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recruiVappoint to the11�; carry out business planning and drive efficiencies; and 
carry out training and the like. 

3 Financial Impl ications 

3 . 1  As previously reported, the contingency planning work that has been 
undertaken by the Council and tie has identified funding options which could 
address project costs of up to £600m. Due to the current uncertainty of 
contractual negotiations, it is not possible to provide an update at this time on  
the ultimate capital cost of the project. 

4 Environmental Impact 

4. 1 The Edinburgh Tram Project will make a positive contribution towards the 
vehicular emissions and air quality in the city centre and the transport corridor 
to the West of the city and the airport. This will have a positive impact on 
current pollution levels and provide a quieter mode of public transport. The 
tram also provides mitigation aga inst future traffic congestion from population 
growth and increased commuter demand. 

5 Conclusions 

5 . 1  Following the recent refresh, the Business Case remains positive, even with 
incremental delivery only to St Andrew Square. 

5.2 Whilst negotiations have not been formally suspended, an acceptable 
commercial settlement now appears unlikely to be achieved in the short term. 

5.3 Contract enforcement continues with the due legal process needing to be 
followed prior to a report back to Council. 

6 Recommendations 

6.1  The Council; 

a) Note the position regarding the Business Case and discharge the motion 
of 24th June 201 0. 

b) Note the d isappo.inting lack of progress in relation to the negotiations 
and progress of physical works. 

c) Endorse rigorous applicatlon of the contract by tie. 

d)  Note that in the absence of robust remediation plans from the 
consortium and a change of behaviour in relation to progressing the 
works, serious consideration will need to be given to termination of the 
contract and re-procurement. 
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e) Note the recent governance developments and future work streams. 

f) Note that a report will be prepared for the December Council (or possibly 
an earlier special meeting) on the next steps . 

Dave Anderson 
Director of City Development 

Appendices None 

ContacVtel/Email Alan Coyle 
Nick Smith 

Wards affected 

Single Outcome 
Agreement 

Background 
Papers 

• 

Donald McGougan 
Director of Finance 

alan.coy/e@edinburgh.gov.uk 
nick.smith@edinburgh.gov.uk 

1 0  
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Nick Smith 

From: 
Sent: 
To: 
Subject: 

I l i ke the paper - very good 

Mandy Haeburn-Little <Mandy.Haeburn-Litfle@tie.ltd.uk> 
07 October 201 0  1 0:27 
Alan Coyle; Richard Jeffrey; Nick Smith; Julie Smith 
Paper - couple of thoughts 

We like the DRP info being in - I do want to get this out, it's important  to us. 

Under 3.28 

?'' Despite some of the media reporting on th is project, the rea lity is that approximately 70% of the project overa ll has 

been delivered against anticipated progress. 

Under 3.31 we could say more about the benefits that moving uti l ities will bring. 

? 11 in the longer term, these investments made wil l mean that not only is there a uniquely documented record of al l  the 
uti lity cabling position ing, but a lready there is a dramatic reduction in bursts of o ld pipes along the route and this alone 

making a real and practical difference. Although we recognise that these improvements have caused disruption, it will 

mean that in the future, access to utility cabling will be predictab le, much shorter in duration and less intrusive to the 
people of Ed inburgh. ii 

Under 3.37 we could make reference to the success of the decision on TIF 

?'' The City continues to review innova tive options  for borrowing which wil l  benefit the City . This is particularly relevant 

given the antici pated public sector cuts. , Only this week has announce one of t hese new options under TIF for the 

waterfront  area . "  

Richard wil l bring marked up copy 

- - --- .-.-- - - - - -----· 
From: Alan Coyle [mailto:Alan.Coyle@edfnburgh.gov.uk] 
Sent: 07 October 2010 09:46 
To: Mandy Haeburn-Little 
Subject: 

Mandy, 
As discussed. Password is 1 4 .5 
A 

Regards 

--.... -...... - - --- ------

Alan Coyle I Financial Services I Corporate Finance Team ( Ed1inburgh Trams) I Level 2/6 Waverley Court I 4 East Market St EHS SBG 

I s1lan.coyle@ed,inburgti.gov.uk I 
Phone (Waverley Court 

Phone (Citypoint) 0131 

Mobil 
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This email and files transmitted with It are confidenUal and are Intended for the sole use of the Individual or organisation lo whom they are addressed. 

I f  you have received this eMail in error please notify the sender Imm edlatefy and delete lt without using, copying, storing, forwarding or disclosing Its 
contents to any olher person. 

The Council has endeavoured to scan lhls eMail message and attachments for computer viruses and will not be liable for any losses Incurred by the 
recipient. 

···························�············································ 

The information transmitted is intended only for the person to whom it is addressed and may contain confidential and/or privileged 
material. If you are not the intended recipient of this e·mai l please notify the sender immediately at the email address above, and 

then delete it. 

E-mails sent to and by our staff are monitored for operational and lawful business purposes including assessing compliance with our 

company rules and system performance. TIE reserves the right to monitor emails sent to or from addresses under its control. 

No l iability is accepted for any harm that may be caused to your systems or data by this e-mail. It is the recipient's responsibility to 

scan this e-mail and any attachments for computer viruses. 

Senders and recipients of e-mai l  should be aware that under Scottish Freedom of Information legislation and the Data Protection 

legislation these contents may have to be disclosed to third parties in response to a request. 
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Nick Smith 

From: 
Sent: 
To: 

Cc: 
Subject: 

Donald/Dave 

Nick Sm ith 
05 October 201 a 1 2:23 
Donald McGougan; Dave Ander!;,on 
Alastair Maclean; Carol Campbell 
Tram - Lawyers 

After meeting with a couple of firms we think that Shepherd and Wedderburn will be best placed to advice the 
Council in relation to the possible contract termination or a variation on this theme. Thelr quote, which is 
based on some assumptions, is £12 ,500 , which is roughly 50o/o of the other quote we got. Note that the scope 
will inevitably expand from this as matters progress and we should probably budget around £20 ,000 for this 
work. In addition, we will have Counsel's fees on top. 

However, given the importance of the decision, the cost is subordinate to the fact that Shepherds appear to 
have the knowledge and skill required and will also bringing entirely fresh and un-conflicted views to the table. 

I understand this has been discussed with Alastair so I 'll go ahead and instruct the lawyers to get 
them up to speed . 

Kind regards 

Nick 

Nick Smith 
Principal Solicitor - Commercial, Procurement & Finance 
Legal Services Division 
City of Edinburgh Council 
Level 3, Waverley Court 
East Market Street 
Edinburgh EHB BBG 

(t) 

Please note that I am not in the office on a Monday 
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