Privileged and confidential — prepared in contemplation of litigation
FOISA exempt

Edinburgh

Trams

PROJECT RESOLUTION

(incorporating Carlisle and Notice)

Report to Tram Project Board
December 2010

™

:
= =
= "
% .
= =
%
"
] =
£
. 5
: b
: " i
e
e .'\.
= o 25 o
:
o

e
o
e oy
o
e
e =
=
-
E |
e

Version Sum Date Modified Checked Approved
2.0 Final f6Do%ing TPB* 22/12/10 SC SMcG/SB Rl
presentation '
1.2 Formatting 14/12/10 IS SC
1.1 Incorporation-of A Richards 13/12/10 SC
comments & MHL check
1.0 ' 10/12/10 SC MHL
0.9 “Incorporation of Exec 09/12/10 SC
~ “Summary and appendices
0.8 | Incorporation of conclusions 08/12/10 SC
and recommendations
07 Incorporation of AJ Rush 07/12/10 SC
9 comments
0.6 Incorporation of R Jeffrey & 07/12/10 SC
M H Little comments
0.5 Incorporation of S Bell 6/12/10 SC
comments

0.4 2/12/10 SC

0.3 1/12/10 SC

0.2 24/11/10 SC

0.1 21/11/10 SMcG

DOC.NO. VERSION STATUS DATE SHEET
RESOLUTION 2.0 Final 22/12/10 ]

WEDO00000641_0001



Privileged and confidential — prepared in contemplation of litigation
FOISA exempt

Contents

1. Executive Summary

2. Introduction

3. Pitchfork Recommendations — March 2010
4. Workstreams Mar 2010 to Present

10.

4.1. Contract Administration/Delivery Progress and Behaviours
4.2. DRP’s/Adjudications

4.3. Carlisle

4.4. Notice

4.5. Incremental Delivery Strategy / Updated Business Case
Process & Governance - Mar 2010 to Present

5.1. Governance Q
Termination of Infraco Contract \(\(b

6.1. Legal risks & consequences
6.2. Legal opinion on grounds for termination %
Mediation x & N
Appraisal of Options available now Q@ X
8.1. Continuing as is QD"‘
8.2. Carlisle éo o

8.3. Terminate & Reprocure _@;

8.4. Terminate & Postpon@@'QCaQ;el’

8.5. Summary :—.& Opfions
Resolution — Deli =1- the broject
9.1. Workstreams — to June2011
9.2. Management _a_r‘,‘-ﬁra’ngements
9.3. Process & %Gqﬁ}‘éﬁrna nce

9.4. Timescales, Costs and Funding
Conclusions & Recommendations
10.1.ﬁ§gﬁ”c|usions

10.2.Recommendations

DOC.NO. VERSION STATUS

RESOLUTION 2.0 Final

|
e o
= -
e
3 B
e
ik o
o -
e i
4 :
e
o

Edinburgh

Trams

DATE SHEET

22/12/10 2

WEDO00000641_0002



Privileged and confidential — prepared in contemplation of litigation Edinburgh

FOISA exempt Tra ms

Appendices

Tram Project Board minutes March 2010.

Tram Project Board presentation March 2010

Full Council Report June 2010

Full Council Report October 2010

BSC correspondence 25.1.201/KDR.6860 (29/09/10)
Correspondence example of misuse of clause 80 (XXX)
Siemens 36 Tracker (3/12/10)

MUDFA DRP decision reasoning (26/7/10)

Design Assurance Statement correspondence (09/08/10)

ol N el el

10. Informative Tracker (P9 2010/11)

11. Scott Wilson Integrated Design Report (November 2010)

12. Remit for Robin Blois-Brooke design review @Q

13. Design Audit (March 2010) \(\

14. BSC correspondence replacement of deputy project dire@bor (24j/_flf1/ 10)

15. Notes of tie/BSC meeting (12/10/10) %
16. Draft MOU (10/05/10) \@K

17. Draft HoT Agreement (15/0/10) Q@
18

. BSC correspondence end of Carlisle pr016®g(14/1(1/10)
. Deloittes Report (July 2010) O

. Deloittes Report (August 2010) _‘

. McGrigors Report (December 20 O
. Scotsman letter (15/11/10{@0
. Tram Project Board
. Tram Project Board fres

. CEC emergency motion (1:8/11/10)

. tie correspondence mg_diation (15.11.10)

N
o W

NN
N =

N N N NN
~N Oy o B

. BSC correspondengéﬁ---f-ﬁiediation (19.11.10)

N
00

. tie correspondve_h‘i:ﬁe to CEC outlining mediation scope (22/11/10)
. Letter from CEC agreeing to mediation (6/12/10)
. TPB presentation (15/12/10)

W N
o W

OthéF Reference Material available

A DRPs & decisions

B Carlisle correspondence

C RTNs & UWNSs & responses

D TPB/TEL presentations and agendas
E Key contractual correspondence

DOC.NO. VERSION STATUS DATE SHEET

RESOLUTION 2.0 Final 22/12/10 3

WEDO00000641_0003



Privileged and confidential — prepared in contemplation of litigation

FOISA exempt

Edinburgh

Trams

Glossary

Acronym Meaning

BSC Bilfinger Berger, Siemens, CAF — Infraco Consortium
DAS Design Assurance Statement

DRP Dispute Resolution Procedure

DWA Designated working Area

HoT's Heads of Terms

ICP Independent Competent Person

|FC Issue for Construction Drawing

MOU Memorandum of Understanding

OFRS Open For Revenue Service

PSSA Princes Street Supplemental Agreement
RTN Remediable Termination Notice o ¢
SDS System Design Services ‘
TPB Tram Project Board i) A
TEL Transport Edinburgh Limit

TMA Tram Maintenance Agre :

TSA Tram Supply Agree 4 O

UWN Underperformance. Na rnlng Notice

DOGC.NO.

RESOLUTION

VERSION STATUS DATE SHEET

2.0 Final 22/12/10 4

WEDO00000641_0004



Privileged and confidential — prepared in contemplation of litigation Edinburgh

FOISA exempt Tra ms

1. Executive Summary

1.1. Recap from March TPB/Pitchfork

The purpose of this report is to provide an update on the current status surrounding the
Edinburgh Tram Network Infraco Contract between tie Ltd and the Infraco Consortium .
consisting of Bilfinger Berger, Siemens and CAF (BSC) and to make recommendations . <
relating to:

e The next steps in relation to gaining certainty on the Infraco Contract between tie and
BSC, and

® Planning for a future of the Edinburgh Tram project following any termfihation of the
Infraco Contract — whether by agreement or through a contestedftermination.

The report builds upon the analysis and recom ‘a_:!f?‘" the March 2010 report on

Project Pitchfork and assumes familiarity with the cangents of that report and the basis of

the recommendations therein which were appro%@by the Tram Project Board on 10™

March 2010 which was attended by TEL Boa rc{%mbers

The Pitchfork Report outlined the follo p

tract

Option 1 — Termination of Infraco.(
Option 2 — Partial or full exit o *- ger Berger
Option 3 — Continue “As is” %

Option 4 — Enforced adhe 1 nce -

K@ | >, )

mmendatlons were agreed:

and the following res

1.  Eliminate Ob’tion 3 - continuing “as is”.

2. Contlnue to pursue tie’s rights under the existing contract with vigour and
seek acceptable resolution to the main disputes.

3. Rigorously monitor the opportunity to achieve a partial or full exit of BB from
" the primary contract role on acceptable cost and risk transfer terms.

4. Reach a resolution on these matters with BSC in the form of a revised version
of the existing contract which remains compliant with procurement
regulation.

5. Confirm a new way of working with BSC which mitigates against further
dispute risk.
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6. Retain the termination option — Option 1, not as an option to be pursued
currently but kept under review for serious consideration if evidence emerges
which merits this.

7.  Assess affordability and re-phasing options, including operational and
financial viability.

8. Report regularly to the TPB formally reassess the revised arrangements as |
soon as practical. \

1.2. Enforced Adherence

Physical progress on the ground has been extremely limited since w_e%_ré"bforted in March
2010. Overall % completion has moved from 15.7% to 27.4% commifja'rﬁ'ed to a planned %
completion of 99% against Revision 1 of the programme. Jhe m_éjb‘rity of progress has
been at the Depot, however this is still not in a n be able to take delivery of the
Tram vehicles. On street, no new significant wor 1.. due to lack of a
completed integrated assured design from BSCiCﬁBrogrme;SSfWith the tram vehicles has been
good with 20 now complete. ““\,@K N

<" .
Design has remained behind plan and&gmtinuaeﬁ-s*to be a source of frustration with BSC
continually using 3" party consengﬁles as a reason they cite for delay. Analysis shows
that infact, delays are caused . fa__i!g[-hg to close out informatives (a condition set by
CEC subject to which approva@s iv_en)‘.“ Additionally, the delivery of an assured and
integrated design is ' by the integration of the systems and civils design —
this is entirely a BSC rsibj_'lﬁi-ty. Provision of an assured design is an example of broken
promises from BS '

of progress is provided in Section 4.1 of this report.

2

gibeit, they will claim to have delivered such a design. A full summary

Since March we have continued to pursue tie’s rights under the Infraco Contract and to
date 25 separgt:e?ifems have been referred to Dispute Resolution Procedure (DRP). The
decisions e_mé“r*'ging from these have been mixed. We have agreed a total of 7 prior to the
external stages of DRP, 2 have been agreed through mediation and 11 through
adjudjéa‘tiwon. This process has driven the values of BSC claims through their submitted
Estimates down from £24.0m to £11.2m — a reduction of 115%. However, the decisions
ﬁr;ei“?il'a"cing to design development have not been clear cut and have not provided a clear

AN 4iiﬁterpretation which would give cost certainty going forward. 5 DRP’s still require to be
resolved through the process.

The decision relating to the use of Clause 80 did not provide clear direction on the use of
this change clause. It gave guidance on the use of Clause 80.13 indicating that BSC did not
have to proceed with works until tie had agreed an Estimate but it did not rule on Clause
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80 overall. Additional contract administration is underway based on the DRP decision to
refine the use of Clause 80.

Finally the MUDFA 8 DRP relating to delays caused by utility diversions was decided. This
was useful for tie in that it gave very limited Extension of Time to BSC, but did provide
them an opportunity to revisit further delays caused by utility diversions, albeit some of .
the reasons behind the decision are helpful to tie. A summary of the adjudicated DRP .
decisions is provided in Section 4.2 of this report. N

In March discussions commenced between tie and BSC relating to an option to*a}g'rxee a
revised scope for the project — this became known as Project Carlisle. In parallel to this
work commenced on issuing Remediable Termination Notices. This formefd}'wpart of the

pursuit of tie’s contractual rights and the strategy to rigorously enfqrgés’the contract. This
is Project Notice.
O
{x

Overall, whilst there may have been some isolated sighs of ximpﬁrovement in the behaviour
of the consortium, there has not been an overall ?v There is still significant
delay by BSC in providing Estimates for alleged@@’hangés, there has been reticence and
refusal to participate in audits, particularlya@ting;délesign and until the decision from
MUDFA Rev 8 DRP, there was no movepagiit on programme mitigation. In September
2010 the behaviour took on a new dil‘@@sion;When BSC advised that they were ceasing
works at a number of locations. T %ited;za list of 99 Infraco Notices of tie Changes
where they considered tie had ﬂ.- grge_}d the Cha nge and so according to the Clause
80.13 DRP decision, they conditlered they did not have to continue the works. They
proceeded to ' and make their own direct and contract staff

redundant. '

Senior level engagg-ﬁentbv BSC has been sporadic and it is still not clear who is actually

in control and who }are'ﬁfhe key decision makers within the Consortium.

Key events are:

. AQFFI' — discussions commence on Project Carlisle

-_w;..]une — Consortium appoint new spokesman
8" July - BSC provide Carlisle offer

® August —tie issue first RTN

T e September — final Carlisle offer provide from BSC
e (Qctober— BSC cease works across most sites
e (October —tie reject first RTN rectification plan
e (Qctober—BSC indicate they would like to discuss a mutual termination
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One final point to consider in respect of enforced adherence is team endurance. Whilst
the tie team has shown remarkable sense of resilience to date and has experienced low
levels of people attrition, this is unlikely to continue the longer the enforced adherence
option continues and the future of the project and InfraCo contract remains uncertain.
This means that there is a high risk of not being able to maintain the appropriate
experience and project knowledge required, particularly if future forensic analysis and
litigation is required.

1.3. Project Carlisle

Late in 2009/early 2010 the Infraco were promoting an extension to the Princes Street
Supplemental Agreement which applied the same terms and therefore __rég:iﬁme to all
future on-street works. Analysis of the Princes Street SupplementaI}_Agi“eement showed
that extending such an approval was unlikely to achieve best value. -

S o
In April 2010 Project Carlisle was created to exploretemative way forward. There
were a series of meetings and offers and counte a* rsﬁm;éd{e between the parties but at
present, the parties remain some distance apién the;j;-k?éy aspects of the Carlisle
principles. The negotiations on Project Carlis!

mdigated that BSC might be seeing this as
an opportunity to re-price the project, t@gf'nple"t‘e only the off-street sections and to
move risk back to tie. Full details of Mrocessffollowed and progress is contained in
Section 4.3 of this report. Neithe@ y hﬁ;asféiated that the negotiations have irrevocably
broken down at present, however, discussions have not progressed since September
2010. It may be possible to ' to reach a settlement on the lines of Project
Carlisle, but as the signs %@{hﬁa} there is disagreement between Infraco Members as to
what may be an acce% e settlement it is likely that the settlement would be

- = ' - .
substantially less faVigdrable‘than the parameters placed on Project Carlisle.

BSC has advised tie in w”i’;iting that they do not see how an acceptable agreement can be
reached on Carlisle_;_-énd In October 2010 BSC approached tie with a view to exploring an
exit from the Infraco Contract.

1.4. Prqjﬁe”-cét"’Notice

In :J'u,rié 2010 we embarked on an enhanced process of exercising the contractual
| pifbvisions to notify BSC of alleged breaches and underperformance which require that

.~ they provide details of how they would make good. The contractual mechanisms to be

~ used were continued DRP’s, the Remediable Termination Notices (RTNs) and
Underperformance Warning Notices (UWN) which were contained within Clauses 90 and
56 of the Infraco Contract. This became known as Project Notice. This strategy was to
continue to administer the Infraco Contract robustly and in so lead to 3 potential
outcomes to the existing dispute:

DOC.NO. VERSION STATUS DATE SHEET
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1) Reach agreement on the Carlisle option

2) Termination under Clause 90 of the Infraco contract through an Infraco default.
This was likely to be a contested termination and lead to litigation, or alternatively,

3) Make the current situation and potential consequences so undesirable to BSC and
potentially painful contractually that it may lead, not necessarily to a litigious
Termination through the Infraco Contract, but may lead to a mediated settlement
in respect of Termination of the Infraco Contract. \:

The details associated with Project Notice can be found in Section 4.4 of this report.- In
summary, tie has issued 10 RTN’s and received 4 rectification plans from BSC, none of
which are acceptable and which have been rejected. This put us in the position of
technically being able to move to the next stage which is the issue of a Neiiié of
Termination to BSC. However, of particular significance is the legal adyic'é'provided I
respect of potential consequences of termination of the Infraco CQ‘=ht"fact which can be
found in Section 6 of this report. (ZS‘ o)

S
1.5. Governance Q}i\(b |
Since March tie has been active in ensuring;‘t\’@ﬂt regulé? reports have been given to the
TPB. Additionally, CEC Officials and Counejitrs, Transport Scotland and Scottish
Government Ministers have all been uggl te_d_,jgjh”progress. An events log has recorded the
dates of all key meeting with the c%\%rtiumand Stakeholders.

Additionally tie, as part of itséﬁernal“aﬁvukdit process asked Deloitte to undertake a review

of the Infraco commercialtegygThis was done in June and a full report produced with

No major issues were identified through these audits.

a short follow up in Octel
<

1.6. Options now mgus
Section 8 of this r._e;péﬁrt identifies the following options now available to us:

» Enforced adherence — continue with the current Infraco Contract and the difficulties it
has ;pﬁre’ggented over the past 2.5 years. It is unlikely that this will deliver a tram
ng’tWork with any degree of cost or programme certainty at all and current progress

_across nearly all the route has stalled indefinitely. Carrying on is unlikely to act as a

D catalyst for improved behaviours by the Consortium — infact we are likely to see more
of the same. Additionally, the impact on tie and it’s team becomes harder to manage
and predict;

e Revive Project Carlisle, or

e Terminate the Infraco Contract — either unilaterally or by agreement with sub options
of carrying on, postponing or cancelling the project.

DOC.NO. VERSION STATUS DATE SHEET
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1.7. Mediation

Section 7 outlines an alternative approach to reaching an agreed settlement to the dead
lock between the parties to the Infraco Contract. Mediation is a key feature of the Infraco
Contract Dispute Resolution Procedure and mediation has been carried out on a number
of the issues submitted by both parties to the DRP process. A motion passed at the full
Council meeting on 18/11/10 agreed that mediation surrounding the overall Infraco
Contract should be attempted.

1.8. Recommendation

It is recommended that:

1) tie enters into mediation with BSC. N
2) The scope of this mediation is to include options , amended scope of the project
along the lines of Project Carlisle or an agreed ter@\q?\atiqnof the Infraco Contract.
3) The mediation to be short form with legal al%?&%entsfféached at the end of the
mediation. All agreements to be subject to Council approval.
4) The mediation result to be presented to@{B folh_!_OWing an outcome on mediation.
5) Continue with enforced adherence cfxfve Infraco Contract in the short term.
6) tie to continue to work on the s - is;f.gr-f?é—procu rement following any mediation.
Recommendations on works qungith budget requirement for the first 9
months of 2011 to be presentéed to the TPB once the outcome of mediation is
understood. ‘_ - %
e Any proposals for ;; enpleifing should be presented to TPB before they commence
and stagegat@lew_héld before any new construction contracts awarded.

e Before @-',. congﬁtﬁruction contracts are awarded, all design should be
complete, integr:a_;-féa and assured.

® Before any new construction contracts are awarded all third party agreements
should bei-éb“ﬁcluded to reduce the risk to the Tram project of negotiation
positions being taken by 3" parties.

7) Work shp‘[j;ld continue, regardless of the output of mediation, on the review of SDS
and-poféntial for legal action for poor design services.

8) Work should continue with building the “body of evidence” for use in any potential

:I;.if’iﬁgation associated with a contentious termination of the Infraco Contract by the
-~ parties.
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2. Introduction

The purpose of this report is to provide an update on the current environment
surrounding the Edinburgh Tram Network Infraco Contract between tie Ltd and the

Infraco Consortium consisting of Bilfinger Berger, Siemens and CAF (BSC) and to make
recommendations as follows:

e The next steps in relation to gaining certainty on the Infraco Contract between tie
and BSC, and

¢ Planning for a future of the Edinburgh Tram project following any tesfhiination of
the Infraco Contract — whether by agreement or through a forcedg'termination.

the recommendations therein which were : Project Board on 10"
March 2010 (Appendix 1) which was attended b d The presentation
to the March 2010 TPB is Appendix 2 to this re ot O

<@

The body of this report is supplementeg rg 3 number of appendices which provide
further evidence and analysis to , he conclu5|ons and recommendations reached.

This report describes the followi%aactingjties, collectively constituting “Project Resolution™:

&

en by tie supported by our legal, technical and commercial
advisors in u between March 2010 and December 2010 seeking to
achieve sa of the disputes, lack of progress and unsatisfactory
deliverables hi_gh?*ﬁave plagued the delivery of the project since contract award in
May 2008; . ©

® Present a_ni.iefipraisal of the options identified to progress the project and achieve
cost and programme certainty from this point in time going forward including
poteh?tiiel termination of the Infraco Contract through either contractual
mecxﬁanisms or a mediated settlement, and

e Describe the activities which if approved would be undertaken by tie in the event
" that the current Infraco contract is brought to an end.

! The report puts these activities in the context of progress on delivery and the
- developments in the Consortium’s behaviours since March 2010.
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3. Pitchfork Recommendations — March 2010

Project Pitchfork was the name given to the workstreams which took place from January
2010 until March 2010 which investigated options available to tie and CEC in respect of
the ongoing Infraco Contract and relationships with the consortium partners who were
party to that agreement. The report also served as a compendium of analysis and an
explanation of the history of the disputes and BSC behaviours and delivery failings si{n;c,é:
the Infraco contract was awarded in May 2008. .

The Pitchfork Report was presented to the Tram Project Board (TPB) on 103'1Mamrch 2010
and the following options outlined:

Option 1 — Termination of Infraco Contract — At the time of the P_itcﬁfork Report this was
not an option which was being actively pursued or recoend_jefdx. The evidence of
Infraco breaches had not been collated and -s" legal and technical
examination to determine whether individually a mu- they constituted default.
Just as importantly we had not exhausted the acﬁt}u’;{af mechanisms by which we

should notify the Infraco of breaches which g¢

e stitqté“”é default and give them the
opportunity to rectify those breaches. Pitchfork the option of a
termination (with the attendant risks E{‘ ung.eértainties surrounding probable litigation

and reprocurement) was assessed a@@elng_;u’ri'attr'active relative to finding a way forward

with BSC. %O

Option 2 — Partial or full {ipof Bilfinger — This option was attractive in that it would
remove or limit Bilfing 'f rge;r_-iﬁvolvement who was seen as the main protagonist in the
ongoing disputes whitst presenting an opportunity to retain the Infraco Contract intact
with Siemens coné?uingfbr*all or part of the route with different civils work partners. tie
could not enforce this outcome on the consortium — it would need to be effected by

negotiation both with tie and between the consortium partners themselves.

Option 3 — Coﬁﬁnue “As is” — This option was to continue application of the contract in

its present_jférm with the present players. This option was deemed very unattractive to

tie ar]d_ﬁf'jif’c"'é Stakeholders as it presented no prospect of achieving cost and programme

certainty or satisfactory progress on construction and other deliverables from the

Chri'sortium In the absence of any sign that Bilfinger would change direction and
““behaviours.

Option 4 — Enforced adherence — This entailed assertive application of the Infraco
contract in its present form with disputes settled in the the short term and a negotiated
new way of working. It was recognised that pursuing the option might well lead indirectly
to a way forward under Option 2 or provide the evidence to support pursuit of
termination under Option 1.
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At the TPB meeting on 10™ March 2010 the following recommendations were agreed:

1. Eliminate Option 3 - continuing “as is”.
A reinforcement of the elimination of this option is provided by the appraisal of
delivery progress and behaviours since March 2010 (see section 4.1) and the updated

option appraisal (see section 6).

2. Continue to pursue tie’s rights under the existing contract with vigour and seék
acceptable resolution to the main disputes. W
We continued to pursue our rights initially under the action plan propqs;edhin the
Pitchfork report as detailed below, continued application of the DRP mechanism
including adjudication where necessary (see section 4.2) and Iatteltlfv'és part of Project

Notice (see section 4.4).

3. Rigorously monitor the opportunity to achieve ajartial or full exit of BB from the
primary contract role on acceptable cost and{i@ ranj*sfér terms.
The primary manifestation of efforts under @, and 5 was Carlisle (see section 4.3)

@5

4. Reach a resolution on these mattergwith BSC in the form of a revised version of the
existing contract which remains m\Iiant'-With procurement regulation.
The primary manifestation ofg& S gn:dér 3, 4 and 5 was Carlisle (see section 4.3)

5. Confirm a new way of %@ing wfi.t’h BSC which mitigates against further dispute risk.
The primary manifestagtioh of efforts under 3, 4 and 5 was Carlisle (see section 4.3)

6. Retain the ter tlon;.opfion — Option 1, not as an option to be pursued currently

but kept underevie}wﬁfor serious consideration if evidence emerges which merits
this. |
The continuecl-j;jﬁéatisfactory progress on delivery of the project, the behaviours of
BSC and oqup_,futs from Carlisle have elevated the termination option into serious
considera’tiﬁb'n. Project Notice (see section 4.4) was in the first instance a means to
contjngé enforcement of the contract but the outputs from Notice including the
re_action of the consortium and a legal appraisal of the evidence or case for
a__zté"wr’i‘mination constitutes the evidence to support this option.

) 7 Assess affordability and re-phasing options, including operational and financial
viability.
This has been addressed at section 4.5

8. Report regularly to the TPB and formally reassess the revised arrangements as soon

as practical.
DOC.NO. VERSION STATUS DATE SHEET
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Regular reporting and briefing to the TPB and to CEC senior officers, CEC group leaders,
Transport Scotland and at Ministerial level have continued on a very regular basis since March
2010. This report presents a formal reassessment of options and recommendations.

The Pitchfork report outlined an action plan to target specific critical areas where we would
pursue application of the contract terms targeted at achieving a breakthrough:

Action identified Ref to action in this report
Mobilise action on Clause 80 Section 4.2 — DRP’s
Seek conclusion on impact of utility diversion Section 4.2 — DRP’s

delays and overall EOT claim, with consequent
revision to a new agreed programme

Respond to OSSA and offer the Clause 65
alternative route

Refine argument over SDS management and é&é‘Sectjpnx 4.1 — Contract

deploy as appropriate baQ _ ‘Administration/Ongoing progress
Omnibus approach to resolutionof O = | Section 4.2 — DRP’s
outstanding BDDI — IFC disputes ; @ dite -

response to INTC's (other matteds)™

N

5 ¢ _'f p = .
Quantify and execute ameinded position on Section 4.2 — DRP’s
prelims P
Seek to resolve the Airport — Edinburgh Park Section 4.1 — Contract
disputes : Administration/Ongoing progress
Action plan fm;ﬁﬁ*hplementing more The lack of progress on Carlisle has
collaborative working style resulted in this not being pursued at

this time

(Table 1)

......

e

~ ongoing status of the Infraco Contract. Section 5 outlines the Governance since March 2010.
Additionally, all CEC Members have been updated through formal reports being presented to
full Council in March and October 2010 (Appendices 3 & 4).
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4. Workstreams March 2010 to Present
4.1. Contract Administration/Delivery Progress and Behaviours
4.1.1. Contract Administration

In addition to the effort that has been applied to Project Carlisle and Project Notice, |t <
has also been important to maintain the day to day administration of the contract
including significant effort and resource dedicated to the various disputes reso.l__v-éi:l by
the DRP. The ongoing administration of the contract has continued with th‘éff"(jllowing

basic controls continuing:

e Weeklyissues meeting between tie/BSC

e 4 weekly progress meetings between tie/BSC

e Weekly production of “flash” reports by productigh’
identify issues preventing progress ' O

® Project Directors review of progress/ costs,@s@"ry 4 weeks — attended by CEC

e Production of 4 weekly TS report and TE@epqr;tiﬁg

e (Change Panel meetings every 4 we@- CEC invited

e Twice weekly review of corresp .m' ce by senior team

® Successful conclusion of the %@ﬂlin}Médiation to close out the MUDFA final
account and contract O

e (Ongoing valuation of all ﬁeekl;\kﬁépplications for payment for all contractors

e (Continued HSQE

eam and topics register to

=

in-;c]ﬁding audits, safety verification

e (Continued reviees}igh“submitted by BSC through Schedule Part 14 (BSC did
not supply civgin__gg-ri"ng design through this process)

e Work with 9 ensure a shared view on CEC approvals — trackers in place

e Production of trackers associated with key themes such as Clause 34, Cessation

. Constructiqnj_;;_of the PITA database — a more sophisticated storage and search
system which will support any ongoing contract administration and any litigation

Specificﬁ_;fbcl:us has been applied to the contractual topics of Clause 80/65/22,
particularly in relation to emerging DRP adjudication decisions as follows:

Clauses 80

_ ;ﬁ_f;?l;'hé operation of Clause 80 has been one of the main areas of contention between the
" parties. The key issues have been:

¢ Provision of adequate information to support the nature of the change;
e V\alue of Estimates:
¢ Time taken to provide estimates;
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e (Clause 80.15/80.13 and 34 instructions — progressing with the works with due expedition,
and
e Use of Clause 80 rather than Clause 65 (Compensation Events).

As an example of the unreasonableness of BSC’s estimate for all disputes which have been
resolved through the DRP process the value of the change has been reduced from BSC's initial .. -
Estimate of £24.09m to £11.2m — a reduction of 115%. The behaviour of submitting high <
initial Estimates continues.

tie has seen no improvement in the behaviour of BSC in respect of the time it takes for them
to provide an Estimate following notification of a Notified Departure. In some cases it can
take many months for BSC to provide an Estimate. /)

and evidence of the change being implemented in the most @3

provided. '

3 -
e e
= - :
. "
.: 5
o =
K\ -:‘ |

! ¥

Since tie started to issue RTN's to BSC, tie has seen mcxcﬁea’i;:e in the level of changes being
submitted by BSC. Many of these items have g subject of RTN's 8 & 9.

Cessation of Works by BSC ng

madivising that they were about to stop works at a number

of locations where they advised tH& hey_éwere carrying out works on a “goodwill” basis. On
29" September 2010 a letter w@5s received25.1.201/KDR/6860 (Appendix 5), which listed 99
Infraco Notices of tie Cha %INTCS) where BSC believed changes had not been agreed and
therefore they were cegéing works at all those locations. They systematically started to
demobilise their own ré ur.C-é?éiand those of a number of their sub-contractors from the end
of that week. tie believes this to be a response to the RTN’s being issued by tie and has
written to state we do-not agree with this approach and have been systematically responding
to each INTC and gx_.pfj{"aining why BSC are wrong in this approach. tie believes that this is yet
another breach of BSC’s contractual obligations.

o
R

Clause 65}[ 22

BSC_h;a-;\ke consistently spurned the use of Clause 65 — Compensation Events and have instead
Q_ﬁf‘éd to try and use Clause 80 — tie Changes. tie's assumes is that this is because Clause 65
a“'?ir?équires BSC to continue working whereas BSC prefer their interpretation of Clause 80 where

~ they argue that the change must be agreed before they can continue or commence work.
Clause 22.5 of the Infraco contract requires, under certain circumstances that BSC deal with
an event as a compensation event — Clause 65. We have seen a consistent behaviour by BSC
In denying tie the use of Clause 65 by insisting that events are treated under Clause 80 and
most recently an attempt to justify this by virtue of the fact that they have not notified tie in
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accordance with Clause 65(within 20 days) and so are then entitled to pursue this under
Clause 80 an example of this is attached as Appendix 6. Where BSC have submitted
compensation event claims, they have provided insufficient substantiation to allow tie to

confirm if a Compensation Event has occurred.

4.1.2. Actual Physical Progress

To set this into context it is important to remember that at Infraco Contract award the
Edinburgh Tram was expected to be open for revenue service in July 2011. This was
amended by Revision 1 of the programme to September 2011 following contract
award to take account of design delays at contract award. This was further amended
by the adjudication decision on MUDFA Rev 8(INTC 429). The current forecast of
delivery is as reported in the BSC progress report and assessed by_&tle is as follows:

The actual progress achieved since March is shown in the table below:

Sectional Description | Contract AINBSC. tie forecast
Completion Programme | Forecast
(Revision 1) M
Section A Depot 1 June 2010 | 30 Aug 2011 | 19 Aug 2011
completion
Section B Test track 1 July 201%‘280 Nov 25 Sep 2012 | 12 April
available ? 2010 2012
Section C Phase 1a 10 6\{1 10 March 26 June 17 Dec 2012
constructio 7 @7 2011 2013
ncomplete |~&
Section D Open for Q)‘q{:g Sept 2011 | 6 Sept 2011 | 23 Dec 2013 | 15 June
revenuec, 2013
Q" |.
seryigé”
(Table 2)

":"March 2010

Rev 1 Open For November 2010 | Planned Projected OFRS

Revenue - | Infraco Infraco progress — Rev at this rate of

Service date Progress Progress 1 progress

Sept 2011w 15.7% 27.4% 99% November 2014
(Table 3)

At I\/Iarch 2010, 15.7% of the Infraco works had been completed. Each period, progress
ad\(hanced at a rate of between 1.4 - 2.1% per period, which would mean at this rate the

_-Infraco works would take another 52 periods to complete — 4 years or 2014.

Since March, progress can be split into 2 categories — on street and off street.

The core reasons for programme slippage have not changed since the Project Pitchfork report

and remain as:
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e Slow mobilisation of the Infraco and failure to appoint sub-contractors in
accordance with the Programme;

e Failure of the Infraco to submit preparatory paperwork — method statements,
work package plans;

e Design slippage; e
e BSC’s interpretation of Clause 80 which has resulted in BSC refusing to commenic;e;? .
works they class as tie Changes until tie have agreed the Estimate or put theﬁ;-tii‘e |

Change into the dispute Resolution Procedure (DRP); £
e Time taken by Infraco to advise of changes and then time taken to supplyf
compliant Estimate, and Q

e MUDFA —delay to the utility diversion programme.

Since March 2010, it has become evident that design is a key driver t.qﬁtf'he Infraco delays and
in particular 1) the completion of the integrated and assuredgyiesign, and 2) the completion of

an approved and integrated track design. (\_)Q\ PRy
{‘@
The following gives a summary of the key progresil es both on street and off street at a

section level and compares this to what should:{dve been achieved.

Period 09 2010-11 Delta

INFRACO PERIOD 09 PROGRESS (Contract Re
Programme)

i aymarket
BACAD (On-Street) Newhaven

Road to Haymarket

Section 2 Haymarl{et to Roseburn Junction

section 5a Roseburn Junction to Balgreen Koad

section 5b Balgreen Road to Edinburgh Park Central

section 5¢ Edinburgh Park Central to Gogarburn

section 6 Gogar Depot

Section fa Gogarburn to Edinburgh Airport
Combined Sections 2A-5A-5B-5C-6A-TA (Off-Street)
Haymarket to Edinburgh Airport

~JFULL ROUTE PHASE 1A NEWHAVEN ROAD TO
~"JEDINBURGH AIRPORT

(Table 4)
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Off Street

Off street works have seen more significant progress, work has progressed (38.3%), most
significantly in sections 5B, 6 (Depot) and 7 (Airport — Gogar). It was in the sections 6 & 7 that
Siemens proposed a focussed attempt at resolving changes to get works progressing — this
was originally known as the Siemens 25 initiative since there were 25 changes, or alleged
changes, in this section. Despite tie’s efforts, including issuing BSC with a weekly status .
report, BSC's attempts to resolve outstanding changes in this area were slow and an .
agreement on drainage in section 7 drainage was only reached between both partles in
October 2010 following referral to DRP. At time of writing there are 36 changes in this area
and only 9 have been agreed. See the Siemens 36 tracker attached as Appendlx 7.

complete.

In sections 2A, 5A and 5C some works have progre .n but these have been constantly beset
by BSC identifying changes to the base date deg‘l\'@&(BDDl) failing to provide Estimates
timeously and insisting on utilising the Changgidnechanism even though some of the events
were covered under Clause 65 (Compens%ko Events) which meant BSC should have
continued with the works, being comp&ﬁ%ted for costs on a demonstrable cost basis.

=
ool r
-\.
S = o

SR

= -

4
- =
2
-

On Street

On Street 0@
As can be seen from Tablq\@works have only really progressed in Section 1A (Newhaven —
Tower Place) and PrincesStreet In reality, since November 2009 when Princes St was
completed, the only on‘street works to progress have been at Tower Place Bridge and at
Lindsay Road — both in Sectlon 1A, and these have both progressed slower than the original
plan.

Work had been_{:drﬁpleted In Princes St in November 2009, but by the end of 2009 it was

clear that there'were a large number of defects which required to be rectified as well as

snagging i:fgé'mé not completed by the time Princes St re-opened to traffic. BSC were

repeatedﬂ asked to provide a plan to show how they were going to carry out these remedial

and ﬁs.'h-fagging works. No overall plan was received. There have been a number of remedial

works carried out on Princes Street to manholes and repair the orad surface, particularly at
- the interface between the track and road on the following dates:

2" to 5" July 2010

22" to 25" October 2010
20" to 22" November 2010
25" to 26™ November 2010
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Also there have been:-

® Repairs to a failed westbound manhole on 09/04/10 close to Sth Charlotte St

e Access was granted to temporarily repair a failed eastbound ACO channel by the Mound
on 19/08/10

e Access was granted to install a steel plate over a hydrant, eastbound by Primark on
1/09/10 ~

e Access also approved on 2 occasions to repair an area of wearing course that failed
eastbound outside Superdrug

This led to tie issuing 2 Remediable Termination Notices in accordance with?C-g_l_féx[jse 90 of the
Infraco Contract in respect of the works on Princes St. )

; ay-;ﬁér‘ket — Lothian Road

Inces St experience were insisting
provided in advance of a Permit to

Work being issued to BSC. This included an assure%%prqvedg Integrated design for all works

rated assured design has not been provided

approval. tie was not able to provide a to w_é"i'k to Infraco to commence works until
these were provided along with approg@sub:g@ntractor arrangements.
efice any other on-street track and road works apart from a

aginarket viaduct and Haymarket Yards.

e
=
K ,
o e S
L
o A

Trams <

CAF have progressed with the manufacture of the trams very well. At the end of Period 9 the
first 20 trams are complete. Tram 1 is in storage following being on display on Princes Street
since it was delive[;g__d'!'f'o Edinburgh in April 2010. The remainder are in storage in Irun, Spain
at the manufact__tjfi"hg plant. BSC do not want to take delivery of the trams in the depot yet.
tie had hoped to deliver the 1° Tram to the depot when it was removed from Princes Street.
BSC prevenff‘ed this from happening.

BSC have not requested to comm
very small section between H

We reported on the MUDFA delays in the PF 1 report. Since then, the delays due to utility
diversions (MUDFA Rev 8) have been adjudicated on and the adjudicator made the following
award:
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Sectional Completion A 154 days
Sectional Completion B 0 days
Sectional Completion C 0 days
Sectional Completion D 0 days

This award compares to the offer of 9 months Extension of Time which tie had made priorto
the DRP. The detailed reasoning to this decision can be found in Appendix 8. However, in
summary the Adjudicator found that he did not agree with BSC’s interpretation ofa - .
Designated Working Area (DWA) and in effect the impact of delays had been over ampli‘ifi"é

as a result. He also stated that as he did not have substantiation for delays in a numibféi‘ of
areas he could make no award — this is similar to what tie has experienced throughout the life
of the contract. Following this, BSC submitted a revised programme to take _a-gbdunt of this
decision but tie was unable to accept this programme as many of the errgm-i‘bund In previous

resubmitted programmes had not been rectified, including compliance’?With the Employer’s

Requirements. @Q\ 7\

Subsequently (September 2010) BSC has submitted a Q@I ication of tie Change — INTC 536 for
the majority of utility delays up until 31° July 201.@@ hemefSt'?ih*late BSC has taken account of
the decision in respect of DWA’s but appears t - claim for all the delays again,
even though the adjudicator made an award=& delays until March 2009. As part of tie’s
analysis we are looking at whether the de%}g de]._QQS’ are now dominant or at least a have a
major concurrency impact, so reducin%t%’s Iiab._i.l'i'ty In respect of Extension of Time and costs.
The underlying issue in all this inctqﬂorogramme Is that BSC are still failing to provide
any substantiation of delays, inCiuding those caused by themselves for which they have an

obligation to mitigate at tp\@&wnx cost.

Progress Reporting 4

tie has carried on with.routine 4 weekly progress meetings with BSC and weekly “Issues”
meetings and thesg_jciéhtinue to be minuted. However, at a section level, the engagement
with BSC has be:e]ri-‘batchy with some tie Project Managers getting reasonable engagement
from their BSC counterparts but others getting no positive engagement and at the extreme a
refusal to_pfo{“/ide the information requested. This was particularly prevalent in Sections 2 -5,
betweeri?“l”—’iayma rket and Gogar. Additionally, tie found it extremely difficult to obtain
inform'?a“tion as part of the weekly progress reporting.

“In summary, we have not seen any improvement in management of programme and progress
 reporting apart from a new approach in respect of designated working areas. If anything, in all
other respects BSC's position has hardened. Programme forms the basis of RTN 4 and UWN 2.

4.1.3. Design
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In March we reported that design should have been completed across the route
19/08/10. We are currently reporting that design will now not be complete until
17/3/11 based on the latest design programme from SDS through Infraco. BSC has
consistently failed to provide any detailed explanation as to the reasons for design
slippage. However, it is thought that the completion and integration of the systems
design into the overall design has been a key driver of this. The history of design

slippage is shown in the graph below:

Latest |FC issue
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Change in Design Delivery Status

\

I%@th — December 2010

== == | 3To5T |FLC ISSUS

(Table 5)

The table below show@g%grq‘sﬁsuﬁlade by BSC in achieving CEC approvals for the design

along with the rejé~
December 2010 a

Phase 1a . {" Number Required

| Approvals

Technical

Approvals

Ng wjfh'{zvhat should have been achieved.

Granted

128

ofhl.vs*Siiiilé for Construction (IFC) drawing packages from March to

186
(Table 6}

Note that there are only 112 contractual IFC packages at contract award {(v31 of SDS Design programme which

attract a potential incentive/penalty regime.)
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V64 was submitted to tie on 09 November 10 with a progress date of 25 October 10.
There are 26 Issue for Construction (IFC) drawings with a slippage of 28 Calendar days or
more in the period with no explanation for these delays reported by BSC.

It should be noted that the above programmes are for the SDS element of design only
and do not show the detailed programme for the integrated assured design. tie has not .
received an update of such a programme since May 2009, despite requests for such. 2
The production of an integrated and assured design (which gives BSC assurance thmat all
elements of the design such as utilities, alignment, levels, drainage, ducts, roads Ilghtlng,
depot equipment, track, OLE, signalling and trams - are all integrated and fit together
spatially and from an operating perspective and do not interfere witnjf*‘ether systems,
including 3" party systems such as utilities and Network Rail ) has consistently fallen
behind programmed dates and has not been aligned to the cons__fmetion programme for
the Infraco Works. An integrated and assured key element of verifying the
safety of the system and getting approval fro Regulator and Independent
Competent Person, to put the system into Op

arisen from: {\%} '
x &
Client biased issues Q@
e approvals ™ ae
e third party requirements OQ
* client changes % )
e misalignment issues D@ O

Infraco/SDS issues g\@

® approvals%
¢ SDS produc ivity and lack of design co-ordination

% Integratlon of SDS design with Infraco Proposals (including Infraco detailed
design)

* Assu_rance of Integrated design

. Absence of an integrated, prioritised programme for completion of an integrated
.end}assured design which supports the construction programme.

!3;';f.‘5'§low resolution of change issues including production of design estimates

Durlng the preferred bidder stage of the contract negotiations for Infraco, BSC assumed that
“they could start work 20 days after receiving an IFC drawing and this was built into the Infraco
. programme. Additionally, as part of the novation negotiations, SDS was incentivised to
complete these |FC drawings, although it was anticipated that these would be completely
assured drawings. At the point of novation SDS had been incentivised for the timely
production of IFC packs so that construction could commence in earnest. At that time SDS
had adopted an exceptionally hard commercial stance, claiming that the ‘change’” work being
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demanded of them was outwith their contract. At contract award the SDS design programme
and therefore BSC construction programme contained 112 |FC packages which triggered the
ability to commence construction works associated with those packages. The number of |FC's
has risen considerably since contract award and now sits at 229.

BSC explain this as:

1) IFC’s split into smaller packages to allow works to commence
2) IFC's increased due to integration of systems design

Additionally, BSC has consistently issued multiple revisions of IFC drawings as thef:design has
progressed. Many of these later revisions form the basis of claimed Compensg}ti(jn Events
substantiation to back these claims up and allow tie to make an assessment of any
entitlement. Further, whilst the systems design has been pr gressed-and submitted to tie for
review under Schedule Part 14 of the contract, the civils d&si N Qhasﬁzconsistently not been
submitted in this way. tie has written to BSC several {, subject and to date BSC has
not provided a response. This lack of visibility mear@ at}tv.i;ér-l'ias not had any insight at all into
changes being made to the civils design until it p alised-and a change (BDDI — IFC) is
changes revealed that discussions
had been held between BSC and SDS and %ggreement entered into in respect of payment to
SDS for making design changes. This fo&% the basis of RTN 5 — SDS Agreement.
However, what BSC has still not %@\/ﬁed is a fully assured integrated design. Despite tie
being promised this consiste 'V- past six months it has consistently been delayed.
During senior level meeti ,- between tie and BSC on 16" June 2010, BSC advised tie that
they would present a fu egriéféd assured design by mid July. BSC have produced Design
Assurance Statements % DAS’s (9th August 2010) which claim to give this assurance of an
Integrated design but thﬁesé‘*-fhave been incomplete and incapable of approval by tie — see
Appendix 9. At time of writing a fully integrated design remains outstanding to be delivered.

CEC Approval Informatives

One reasqnfjcifted by BSC for failing to complete the design or provide a fully assured
integratéﬁdesign, Is that CEC failed to approve technical or planning drawings. In fact, CEC
has qjhéistently complained about the quality of design being produced by BSC/SDS however,
they have adopted a pragmatic approach to approvals which has involved giving approval

¢ “subject to “informatives” being closed. The informatives are basically comments on a whole

" range of issues which require to be addressed by BSC. During the summer of 2010 it became
apparent to tie that BSC did not have a handle on the size of this problem and so tie, along
with CEC undertook analysis to get an agreed set of informatives and ownership with BSC. At
time of writing there are still a large number of informatives outstanding by BSC and the full
data relating to this is attached as Appendix 10. This appears to have spurred BSC into action
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and since then a number of workshops have been held in an attempt to close out BSC
Informatives a total of 120 out of 969 informatives have been closed with agreement in
principle to a further 372 subject to additional information being provided.

Due to ongoing concerns relating to design delivery, tie has commissioned 2 special reviews
on design as follows:

1) Review of status of design completion — this was done using the Technical Support -
Services (TSS) contractor — Scott Wilson. A copy of this report is attached as Appendlx 11.
This report concludes that an integrated and assured design is not complete WhICh
correlates with tie’s own view. 3

2) Independent report being undertaken by Robin Blois Brooke. The remlt fer thls design
review is found in Appendix 12. 45

In summary, tie has not seen any real improvement in BSC’ ‘. nagéﬁﬁént of design, and in
particular the integration of the design and provision of aif

assured design. Design has formed
the basis of RTN’s 5 and 6 and UWN 3 which are supg%f&d by the work done by Scott Wilson
and audits (Appendix 13). %

4.1.4. General Behaviours Q@
In tie’s opinion the Consortium does n t%t% as-*é'h';integrated consortium in the manner
envisaged by the Infraco Contract. Tk have consistently communicated as 3 separate
bodies. Simple examples are: th @erecelves 3 separate invoices from individual Consortium
members; there is no ; -contract documentation; design is managed
independently with integratien apparently being reactive rather than pro-active. CAF are
lobbying hard to be re- swated back to tie and tie is aware that there are outstanding
disputes between sub- ntractors and the individual Consortium members and between
consortium members. These all have the the ability to create conflict between the Infraco

Members which m|I|t_a;t¢e against an agreed approach to resolving differences with tie.

An example of fr‘iC’tiOn between Siemens and Bilfinger has recently been experienced at the
depot. Siemens were keen to progress with track laying but were consistently being
prevented from doing so by BB not handing the site over to them for such activities. Siemens
eventually employed a civil contractor to carry out final remedial works on levels to allow
track: Iaymg to progress. It had been hoped by tie that the 1 Tram could be transferred to the
Depot site for storage when it was removed from Princes St for the Christmas festival.

f‘fHowever, tie understands that BB were not willing for this to happen, despite support from

- Siemens having made moves to have track in place as well as CAF and so this did not happen
and the tram is now in temporary storage elsewhere. This is demonstration that whilst there
IS tension between BB, Siemens and CAF they have not overtly broken ranks contractually for
fear of being in breach with one another.
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There is increasing evidence of BSC attempting to limit their exposure on the project (or to
apply more pressure to tie) and moving into “close down mode” as follows;

e (On24/11/10 BSC (Appendix 14) wrote to tie indicating that they were replacing their
Siemens Project Director on the project. The Siemens Project Commercial Director

would be covering the role of Siemens Project Director as well.

* The move made by BSC in ceasing works at a number of locations resulted in the
demobilisation of a number of their sub-contractors along with them making cont_‘__frat:‘t
and direct staff redundant. oY

e Finally, Siemens have been keen that tie pay for materials that they have I;a”*'df
delivered to the UK, albeit tie’s valuation absorbs these as milestones as.completed
because of the mobilisation payment made at contract award. Currentjlizwthey have a
warehouse at Broxburn which contains materials associated with:.péWer and Overhead
line equipment. Additionally, over the past few weeks, signifi_cﬁa;ht volumes of sleepers
and rails have started to be stored across the sites, "i at the depot.

e Summary view that it appears BSC are now attempiing to minimise their cash flow by
stopping works and reducing headcount when%@?he?t’an and are attempting to
store as many materials on site as they can \mh a_;\(jiéi)v to agreeing payment for such

\

materials as part of any valuation with tig&

<& -~
CAF has worked closely with tie through @fgﬁepeﬁbd and even thought they are part of the
Consortium they have maintained a C|@ 'elg_t!iién'ship with tie. CAF delivered the first tram to
Princes Street in April 2010 and it @ndﬁ_ejﬁﬁtood that they had done this against the will of
the other 2 consortium memberg Who grudgingly agreed eventually to a Minute of Variation
to allow the delivery to be , Infraco Agreement.

Senior Level En

tie has found it consistently"ﬁifficuIt to get engagement from BB and Siemens particularly at a
senior level.

In June 2010 BSCé'hpeared to take a step forward in introducing a spokesman on Project

Carlisle only. He has recently been named as the Technical Director. It became clear that

aIthoughMFEd Kitzman was operating on behalf of the Infraco he had more cooperation

from B_.Bffﬁan Siemens. Siemens lead, Mr Michael Flynn experienced a bad accident in

summer 2010 and his replacement was not visible at all in the process to try and negotiate an

_H_a-[ﬁt#eﬁ;native Project Carlisle agreement, although Mr Gordon Wakeford of Siemens was
~involved.

There have been a number of meetings at a senior level with BB and Siemens and details are
found in the events log. However, it has never been clear how the Infraco would reach a joint
position between Consortium Members or in BB’s case within BB. There have been meetings
with BB involving Mr Kenneth Reid, Mr David Darcy and Dr Keysberg. Most recently Mr
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Kenneth Reid left BB; Dr Keysberg has assumed a more senior position and BSC now state that
they do not need the services of Mr Ed Kitzman anymore although he is still present as
Technical Director.

PR

BB appointed Mr Donald Anderson, former leader of City of Edinburgh Council to advise on PR '
Issues. There has been a high level of briefing to the press which, if by Infraco, is in breach of
the Infraco contract requirements. Most latterly with the retirement of David I\/Iackaya.f:rd'm
tie/TEL we saw BSC attempt to take legal action. This was dropped at the last minute’in the
Court of Session and a press release issued making statements about the circumﬁ;sfta nces of the
case being made which were unfounded. Finally, there has been deterioration in media
relations with a source close to the Consortium openly commenting on thefi’rfbehalf.

o

Positions QO
- O

IS
On 11/10/10 (Appendix 15) BB and Siemens met with {@to discuss an option for a “mature
divorce” or settlement resulting in the Infraco cont \t"bejng”brought to an end. In this both
BB and Siemens outlined that they felt that ne _m were not proceeding and they were
willing to discuss with tie options to mutuallyyégree a termination of the contract. tie left BSC

-

to come back with proposals in this respedt, iemq;e:;_ﬁs stated that they would be willing to

remain and assist tie complete the pr'% butwomd be unwilling to do so under the Infraco

Contract. CAF were unable to u‘ m_e;je"ti'ng due to travel disruption.

Q@

CAF separately have intimated:&hat thj_eV are keen to be re-novated to tie to provide the
Trams and maintenance f@\@uch in the future.

4.2. DRPs / Adjud%ionsf*+

Following detailed legal analysis and Senior Counsel's opinion, the decision was taken by tie in
the late summer of 2009 that tie would commence dispute resolution proceedings to unlock
the contract admj:h-i;étration Impasse which had developed around three issues:

® the Infraco’s position that in any case where it puts forward an Estimate in respect
" of a tie instructed variation to the Infraco Contract or a Notified Departure (a form
~ of mandatory tie Change), the Infraco has no obligation to carry out the works
comprising the variation unless and until tie either agrees the Estimate or places it

Into dispute resolution;

% the Infraco's position that any amendment to design which altered the so called
Base Date Design Information (a limited set of drawings frozen at a point in time
— November 2007) as opposed to the final design of the ETN Scheme) represents
an event which entitles the Infraco to automatic additional payment and time
relief regardless of the reasons for such alteration; and
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e the Infraco disregard of contractual time scales in which it is obliged to produce
reasonable Estimates in respect of variations.

A discrete number of disputed matters were initially selected for dispute resolution. This
followed concerted efforts to reach compromise through informal mediation in June
2009. It should be understood that the DRP was commenced with full recognition that, .
despite reasonable levels of confidence on outcome, there could be adverse findingfs?.'" '
The proposition was that without DRP, Infraco would continue with damaging ob.sttnagcy
and no resolution on either entitlement or value on their claims would be reac_hed unless
tie simply conceded across the board to demonstrably inflated claims. Unders‘td(jd in this
context, the use of DRP was the only route open to tie, indeed not deploﬁyiar;irg DRP would
have meant ignoring the proper contractual mechanism for resolik‘ihg difference.
Additionally, the DRP contains an internal process to achieve settlement by agreement
and tie wished to engage this to ensure that all effort had been used to avoid formal
external proceedings. In numerous instances this ’ lted in tie driving Infraco to a
compromise on the Estimate which would not have Seen achievable without either using
or threatening to use DRP and encouraging th% racq to revisit its valuation of the

variation in question. %

4.2.1. General Overview Q@ o

>
referr‘ed to DRP, 16 by tie and 9 by BSC. Where the
atlon the reduction in value awarded to BSC has been

To date a total of 25 items have
issue referred has been one of wai

substantial. This has redu% the clalms made by BSC from £24.0m to £11.2m - a
reduction of 115%. A hlg%@vel summary of the stage each reached through that process
Is as follows: g\@ ﬂ

i i
- =
i
: % 2
o
e | i

T e

5
o5

DOC.NO. VERSION STATUS DATE SHEET

RESOLUTION 2.0 Final 22/12/10 28

WEDO00000641_0028



Privileged and confidential — prepared in contemplation of litigation Edinburgh

FOISA exempt Tra ms

No Topic Subject Stage Complete
1 Bus lane on Princes Street Initiate Work Settled at internal V
stage
2 % uplift in prelims Costs Mediation V
3 Hilton Car Park Contract definition Adjudication V
2 EOT1 Costs Mediation V
5 Gogarburn BDDI = IFC Adjudication ) 8 M
b Carrick Knowe Bridge BDDI - IFC Adjudication | 1V
7 Russell Road Bridge BDDI — IFC Ad&dicatian;x | V
8 Haymarket BDDI — IFC/ Costs internal V
(O stage’
9 Baird Drive BDDI — IFC C:) | Settled at internal Vv
%_ stage
10 Balgreen Road BDDI costs Settled at internal V
%b‘ L stage
11 Depot Access Bridge \  BDDI IFC/costs Adjudication V
12 MUDFA Rev 8 Adjudication V
13 Section 7 track r - | BDDI —IFC/costs Adjudication Vv
14 Tower Bridg 2 BDDI- IFC/costs Adjudication V
15 Murrayfield‘l;l_'hderpass Clause 34.1/80.13 Adjudication V
(ability to instruct
works before an
A estimate is agreed).
16 | ‘Landfill Tax Costs Adjudication Vv
17 “' Sub contractor terms Principle Adjudication \4
18 Preliminaries Costs / payment Adjudication X
19 Section 7 Drainage Valuation | Costs Referred by BSC. CEO | V
of ND6 & & 7 meeting held 13
October 2010.
Agreed valuation.
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Included now in total
of DRP on Section 7
above (item 13).
20 Valuation of PSSA Costs Mediation X
Part settled at
mediation
21 Section 5B track drainage BDDI — IFC/ Costs Settled at internal V
stage
22 Section 5C track drainage BDDI — IFC/ Costs Settled at internal vV 0O
stage
23 Lindsay Road Costs Internal stages %
24 South Gyle Access Bridge Costs Internal stages gl
25 Bankhead Drive Retaining Costs Ijﬁg\nal stages X
Wall

(Table 7)

‘ B {
4.2.2. Overview of Individual DeC|S|onﬁg}‘ kS

Q@
The following provides a brief o%%lew on the main issues which have been referred
to adjudication through the DQispute Resolution Procedure under the Infraco Contract.

It is not legal opinion on the outcome of the completed adjudications or on the
continuing DRP Strateg&\(} '

Hilton Hotel ~ "
Infraco had refused to accept that it was obliged under the Infraco Contract to
proceed with the carrying out and completion of the construction/re-configuration of
the car parklng spaces at the Hilton Hotel ("Hilton Hotel Car Park") unless and until it
received an-instruction from tie. tie then referred that matter to the Dispute
Resolutlgn Procedure.

Infréto claimed that carrying out the works to the Hilton Hotel Car Park constituted a
_variation to the Infraco Contract. The amount claimed for this variation was £90,067.
- The Adjudicator (Mr Robert Howie QC) wholly agreed with tie's position, in that
Infraco was obliged to carry out and complete the Hilton Hotel Car Park without
instruction (or any additional payment) from tie.

Gogarburn Bridge and Carrick Knowe Bridge

Infraco and tie did not agree as to the extent to which the matters depicted on the
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Issued for Construction Drawings in respect of the structures known as Gogarburn
Bridge and Carrick Knowe Bridge constituted a Notified Departure in terms of Pricing
Assumption 3.4.1.1 of Schedule Part 4 (Pricing) (referred to generally as the "BDDI to
IFC issue"). tie then referred both matters to the Dispute Resolution Procedure.

On matters of interpretation of Schedule Part 4 (Pricing) generally, tie's position was
that Schedule Part 4 (Pricing) says the Infraco's price for the specified works (the .
"Construction Works Price") is a lump sum, fixed and firm price for all elements of '
work required as specified in the Employer's Requirements and the Infraco Pro_pc:séils.
A Notified Departure occurs if the Base Date Design Information is amended; which
gives rise to an examination of the price if that is justified. Infraco's positio}h? was that
the Construction Works Price is to be based upon the Base Date Desﬁig;ci*lnformation
only and matters that will become Notified Departures are matter_s;tﬁét fall outwith
normal design development that could be construed from the infgr’-'?n*iation available to
Infraco contained within the Base Date Design Information - th‘lﬁnfraco's view Pricing
Assumption 3.4.1.1 applies to all changes except thase which could be considered as
the "normal development and completion of desighi* rom_the Information available at
Base Date Design Information and "normal afz and completion of design"
has to be understood in the particular way "-’5-7-j;f+ vid_e:i:l-_“in the Infraco Contract in that it

The Adjudicator (Mr Hunter) '*'f’"‘..f; whiifh point neither party invited him to do
so) that the Employer's Requiren%n sfh;a_‘“\:f”é, In terms of the price for works been
clarified in paragraph 3.1 of _1 Part 4, and thus limited by the Base Date Design
Information and the '.a 4:(Pricing) agreement in respect of the agreed fixed
price. Adopting that reaa)@ig, the Adjudicator proceeded to find that a number of
the matters depicted..Qn the Issued for Construction Drawings in respect of the

ogarbUrn Bridge and Carrick Knowe Bridge constituted a

Keen QC and ils_Qléi""i(a subsequent adjudicator) agree with tie's position.
Though Mr HunterWés not asked to decide upon matters of valuation, it is the case
that tie is of the opinion that the Estimates submitted by Infraco in respect of each of
the Gogart;____u-:r'-h%"Bridge and Carrick Knowe Bridge structures are grossly overstated -
such that (1) Infraco's Estimate in respect of Gogarburn Bridge was in the amount of
£313,080.31, whereas tie's assessment was in the amount of £72,551.35. This matter
waws_ﬁfcs--tjﬁbsequently agreed as £176,195; and (2) Infraco's Estimate in respect of Carrick
_I_(fﬁbwe Bridge was in the amount of £391,971 , whereas tie's assessment was in the

amount of £99,403.92. This matter was subsequently agreed as £138,265.

Russell Road Retaining Wall 4

Infraco and tie did not agree as to the contents of Infraco's Estimate in respect of the
structure known as Russell Road Retaining Wall. Infraco then referred that matter to
the Dispute Resolution Procedure. The Estimate was in the amount of £4,597,847.07
and concerned three elements (LOD, Contamination and Foundations)
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As part of that dispute, the arguments previously advanced by both Infraco and tie in
the Gogarburn Bridge and Carrick Knowe Bridge disputes were rehearsed before a
different adjudicator (both tie and Infraco accepting that the decisions of Mr Hunter
were not binding on the adjudicator).

On matters of interpretation, the Adjudicator (Mr Wilson) roundly rejected Infrac_oﬁf'sf '
position that the Construction Works Price could be construed as being solely fgjrf-.tﬁe
Works shown on the Base Date Design Information. Similarly, the Adjudicator*l'émrgely
agreed with tie's interpretation of Pricing Assumption 3.4.1.1, in that."normal"
development of design is progression towards the Employer’s Requiremjefnts as would
be expected by an experienced contractor and his designer;géhd the word
"amendment”, which qualifies the application of Pricing Assumﬁgﬁéh 3.4.1.1, means

that Pricing Assumption 3.4.1.1 can only apply to something sh(jWing on the Base Date

Design Information, not an addition to achieve ﬁ pliance with the Employer's

Requirements. \ QO
QO
e
Notwithstanding the issues of principle kghearsed before and examined by the

Adjudicator, the substantive dispute conget ned the contents of Infraco's Estimate. It
was acknowledged that certain of the

claims made by Infraco (as set out e E_:sﬁmate) might not succeed. Those defences
did not, by and large, succeed %}t was the case that Infraco's Estimate was initially in
the amount of "“' tie_,_;ha\xing assessed an amount of £701,467.95 in
respect of Foundations (LG having been withdrawn by Infraco as part of the dispute
resolution process and®oth _I;nfr’aco and tie agreeing that Contamination was to be
dealt with separatgly) and the Adjudicator decided that the amount of the
Foundations to he&*#1,461,857.21.

Section 7A Track Df‘é"inage

Infraco ancfl__,;_t:i?éwdid not agree as to the contents of Infraco's Estimate in respect of
Section 7A Track Drainage. tie then referred that matter to the Dispute Resolution
Procedure. The Estimate was in the amount of £1,350,000. tie's assessment was

£24,073.60.

As part of that dispute, the arguments previously advanced by both Infraco and tie in

" the Gogarburn Bridge and Carrick Knowe Bridge disputes were rehearsed before a
different adjudicator (both tie and Infraco accepting that the decisions of Mr Hunter
were not binding on the adjudicator).

During the adjudication process tie and Infraco were able to agree the valuation of
certain Notified Departures, those amounting to £242,068.
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tie sought a declaration that the matter relied upon by Infraco for the balance of its
claim did not constitute a Notified Departure. The Adjudicator (Mr Coutts) came to
the view that a Notified Departure had occurred in respect of the remaining Section
/A Track Drainage.

[The matter of valuation of that Notified Departure was not put before the .
Adjudicator. That was subsequently settled during the internal DRP stage of r: il
valuation dispute raised by Infraco at £755,000.] :

Tower Place Bridge

Infraco and tie did not agree as to the contents of Infraco's Estimate in respect of the
structure known as Tower Place Bridge. tie then referred that matter to the Dispute
Resolution Procedure. The Estimate was in the amount of £595,358 (and was
subsequently reduced to £455,881.56). tie's 4‘ ent of the admitted Notified
Departure was (negative) £305,026.66. The dis o‘u‘ concerned matters of
valuation. As part of that there was di ic

concernlng the operation and
administration of the electronic data rooﬁpand the documents stored therein in
respect of the Base Date Design Informatig,{n

The Adjudicator (Mr Hunter) d %@ed that the value of the admitted Notified
Departure was (negative) £2606% 48.

Depot Access Bridge &
{\D

Infraco intimated ;_-.. Departure In respect ofthe structure known as Depot
Access Bridge (S;

£2,478,205.05. tie

chal'ienged the Estimate on the basis that it took no account of the
associated walls of the single integrated structure of which tie said the Depot Access
Bridge formed part. tie also contested the Infraco's valuation of elements of the
Estimate. tie fp’laced a negative value of £4,827,117.21 on the Estimate (in tie's view,
the assoe'ia'.ted walls which Infraco took no account of in its Estimate produced a
negative value). Agreement could not be reached on the contents of the Estimate and
Infraﬁ_ca then referred the matter to the Dispute Resolution Procedure. In its Referral
Notice in the adjudication, Infraco reduced the value of its Estimate to £1,819,180.29

- '(a reduction of £659,024.76).

The Adjudicator (Mr. Porter) decided that the Depot Access Bridge did not form part of
a larger single integrated structure affected by the same Notified Departure, and so
the associated walls did not require to be valued in the Estimate. Mr. Porter valued

the Notified Departure in the sum of £1,230,624.80.
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(It would be open to tie to intimate a separate Notified Departure to Infraco in respect
of the associated walls. This has now been notified by tie).

MUDFA 8

Infraco intimated a Notified Departure in respect of delays to the MUDFA Works. )
Infraco's Estimate sought an extension of time in respect of the four Planned Sectional*

from 1 June 2010 to 13 December 2010; for Section B from 1 July 2010 to 10 January
2011; for Section C from 10 March 2011 to 22 November 2012; and for Seicti’dnxD from
6 September 2011 to 20 May 2012. The Estimate did not deal with costs. tie contested
the Estimate on the basis that it was not competent because, in broa_d_*féfms, it did not
meeting, notwithstanding that BSC undertook to go away and consider proposals put
;"I e R__esélution Procedure.
In the adjudication, tie's principal position was at the Estimate was incompetent
because it did not comply with the requiren@ S of;_Cliéguses 80.4 and 80.7 of the
Infraco Contract and, in particular, it did&@{t show that the tie Change would be dealt
with in the most cost effective manney@and did not deal with costs (Infraco argued
that there was an agreement to de@l it;h,go‘*Sts once the time element had been

agreed - tie disputed that such%greemént had been made). tie's alternative

argued, inter alia, '1 delay analysis did not consider readily available and cost
effective mitigatiop\gsurés (including accelerative measures) available to it. tie also
argued that so@i@ , Infraco’s calculation of its entitlement to an extension of time
L

was based on | righf;ttﬁ exclusive access to Designate Working Areas, which it
equated with Intermediate Sections, it was bound to fail.

The adjudicator (Mr. Howie) held a preliminary hearing at which he considered tie's
principal position (during the hearing Infraco withdrew its argument that there was an
agreement between the parties that costs would be dealt with once the time element
ha;l'be'én agreed). Mr. Howie decided the Estimate was competent; compliance with
each of the requirements of Clause 80.4 and 80.7 was not a condition precedent to the

Estimate being considered. In his reasons, Mr. Howie suggested that it would have

"~ been open to tie to refuse to participate in a clause 80.9 meeting unless Infraco
provided a fully completed Estimate.

At a second hearing, Infraco led evidence in support of its claim for an extension of
time. Mr. Howie decided that in respect of Section A, Infraco was entitled to an
extension to 2 November 2010. In relation to the other sections, Mr. Howie found that
Infraco had failed to prove its case. In his Reasons, Mr. Howie held that Infraco had
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wrongly equated Designated Working Areas with Intermediate Sections. He also held
that Infraco were under no obligation to include acceleration measures as part of the
Estimate.

Murrayfield Underpass - 80.13 Instruction

Infraco referred the issue of their requirement to comply with tie’s instruction relating 4
to proceeding with Works associated with a Notified Departure. This is a decisionon
whether clause 80.13 empowers tie to instruct/direct Infraco to proceed with the

work in the context of a Notified Departure (there being no dispute as to the existence
of a Notified Departure). Lord Dervaird decided that tie is not empowered by clause
80.13 to instruct/direct as set out above. N

Lord Dervaird's decision offers no meaning to the words at the_”er:ifd of clause 80.15
"...unless otherwise directed by tie." @Q‘ )

IS
Lord Dervaird did not decide whether clause 3@@emeWers tie to issue an instruction
where the claimed Notified Departure is disﬁgf\”ed and in advance of that dispute being

determined. @{\
N

Following this decision, tie has catq‘gglsed;lNTC’s according to the adjudicator’s
decision and is refining actions%&d on this categorisation.

Landfill Tax @
& o

pls reasons as to why the Infraco Works would not have been an

Lord Dervaird gives pis

eligible ; exemption, the reasons being that he found that it is not
proposed that any more material be removed than is necessary for the tram line to be
constructed, and that the tram line as constructed will be surrounded by ground
containing pollutants. There is no analysis of the evidence provided to Lord Dervaird,
which included expert reports and a statement from David Balmer, and the basis upon

which Lqrd“'ervaird arrived at the conclusions he did are not explained.

AstBTd' Dervaird found that no exemption would have been granted, there was no

n’ééd for him to come to a decision as to whose responsibility it was to apply for the
éxemption. In paragraph 13, he never the less expresses the view that it was for tie as
" the beneficiaries from an exemption to make the application, although he gives no
reason for this conclusion and there is no consideration of the legal arguments put
forward by tie in support of its position that Infraco were under an obligation to apply
for the exemption (presumably because there was no need for Lord Dervaird to come
to a decision as to whose responsibility it was).
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Lord Dervaird grants the declarators sought by the Infraco, which can be summarised

as follows: (1) provided Clause 80 is complied with Infraco are entitled to be

reimbursed landfill tax; (2) Infraco were not obliged to apply for an exemption from
landfill tax; (3) no exemption if applied for would have been granted; and (4) the
amounts to be reimbursed to Infraco for landfill tax do not require to be

discounted. The wording of the first declarator is important. Infraco are entitled to be
paid or reimbursed landfill tax "always provided the Notified Departure Mechanism IS .
complied with". In circumstances where there is a more cost effective way of dealing
with contaminated material than disposing of it to landfill, for example, such as
treating the contaminated material, then Infraco should not be entitled to dﬁisfpbse of
the contaminated material to landfill and claim reimbursement of Iandfiilljiax.

Sub-contractors

ave to have subcontracts for

The primary outcome of the decision is that Infraco
ited by each of the Infraco

Key Subcontractors to which clause 28 applies exey
Members (unless tie waives the requirement f&t{tpb’e done in a particular
case), as tie is entitled as a result of the dector;jhffjiﬁts favour to refuse approval of
any such Key Subcontract where it is nok@{écutedby each of the Infraco Members.

-
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Future matters Qb"
A number of other Estlmat% submitted by Infraco have been identified as being
potential candidates for ’5- the Dispute Resolution Procedure, principally on
the basis of those Esti@s being very significantly overstated, but also to drive home
tie's interpretatiog\@iﬁ thﬁ_e _:ji.nfraco Contract that the lump sum Construction Works
Price is not circuyiécribed by what is depicted on the Base Date Design Information but
rather represents thge*?p‘--rice for constructing the entire Infraco Works in accordance

with the Employer'S“Requirements.

Under the Infraco Contract, an adjudicator’'s decision is binding unless overturned by a

court jud_éﬁﬁ'ént and either party is free to take an adjudicator’'s decision to litigation.
423 DRP Outcome

x;fj"The original strategy of DRP as outlined in the March Pitchfork report was to:
: e test a number of the contractual principles which lay at the heart of the
changes;
e drive down the values of the Estimates being submitted by BSC;
e pet work started at a number of locations through the application of Clause
80.15 of the Infraco contract, and
e drive change in behaviours by the contractor.
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We can say that the strategy has been successful in driving down the values of
Estimates and that is evidenced already within the report. It has also resulted in work
starting at a number of locations where it was stopped subject to the changes being
agreed. However, mobilisation of the contractor was slow and inevitably the
contractor soon found other “changes” which were subject to the same behaviours.

A number of contractual principles have been tested. However, the results of the;*éf '
adjudication decisions have been mixed and in general the adjudicators have no_tifgﬁiifén
clear direction on the operation of the contract or the interpretation they havé’éiven
IS subsequently open to further interpretation. This means that it has .ndtvf'p!rovided
tie/CEC with any basis for certainty:. “y

Behaviours have not improved as a result of opting to put things iwn:thRP. Indeed, we
have found that BSC has systematically used the raw ,D‘RP decisions as PR
opportunities and sought to use this as an opportuity to create widespread media
coverage creating tensions across Stakeholder -m o

In summary, DRP is not a basis on its o%o resolve the differences between the
parties and to date has not delivered as a catalyst to progress the

works in line with the Programmen @
expensive process for all parties. was_‘.‘fécognised at the December 2009 TPB and
resulted in Project Pitchfork as %)ort@d*i'n the PF1 report as a means to find a new
ndpfogramme for the Edinburgh Tram Project.

Vg, been resolved through the DRP process the value of the
change has been 5? fﬁg;m BSC’s initial Estimate of £24.0m to £11.2m - a

reduction of 115%§\®‘K SO

4.3. Carlisle < (@F

4.3.1. Initiation of Carlisle

Late in 2009/early 2010 the Infraco were promoting an extension to the Princes Street
Supplem'ental Agreement which applied the same terms and therefore regime to all
futju'i'f-e“on-street works. They were doing so under the mistaken threat to tie that
‘there was little time left before Infraco would withdraw from the Infraco Contract. By
ﬁ late April in 2010 tie had made it clear that extending the agreement wasn’t
" acceptable and that the outcome of the Princes Street Agreement was not seen as

being a success. There had been unacceptable disruption to the City; the quality of
the work was in some areas defective; and the cost was unacceptable. Moreover, the
Consortium had not delivered a final integrated design for the remaining areas of on-
street work and this was one reason why tie had refused to issue a permit to
Commence Works at Haymarket.
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To enter into an extension to the Supplemental Agreement would have committed tie
to unknown costs and an unknown programme as well as having reduced control on
the disruption to the City streets. In recognition of the fact that the on-street works
had been delayed by late utility diversions tie were offering to deal with the whole
matter by way of Clause 65 - Compensation Event.

An inconclusive and unsatisfactory meeting was held with the Infraco Consortium on;_;é .
the 16 April 2010, after which Michael Flynn (Siemens representative on the Infraco |
Board) contacted Anthony Rush with an invitation to meet on a one-to-one basis to

see whether there could be an agreement on an agenda for change. Vo

A meeting took place in Carlisle on 21 April 2010 at which it was agreed;t'o investigate
a sensible way forward, being to truncate the Infraco Contract at or-about the East
end of Princes Street/St Andrew Sq on the basis of a guaranteed maximum price with

a new completion date. It was also agreed to investigate aI___I(jWi:ng tie to step in and

take over the Civil Engineering Works between ;rf‘“*" and Shandwick Place. Mr.
Flynn and Mr. Rush were in agreement that e g\rtyéhould nominate a “clean
team” and that any negotiations should be Grider the strictest confidentiality and
without prejudice. It was very clear and{@{the qpeh that “price certainty” was a

cardinal requirement of any truncated @greement. This became known as Project

Carlisle.
Qba

The purpose of the first me --.. April 2010 above was to discuss an

hZFram Project to:

revised delivery dates

Given the difficulties being encountered in discussions with BSC in relation to on-
street works, starting works in relation to Clause 80 etc, it was decided that tie
would _velhgage in these discussions (which aligned with one of the key
regdmmendations made at the TPB in March — monitor the opportunity to achieve a
‘partial or full exit of BB) to see if a successful outcome could be achieved. The concept
of this was that civil engineering work beyond a terminal point would be descoped
~ from the Infraco Contract whilst tie maintained the aspiration of keeping the Infraco
Contract intact and Siemens involved.

Our objectives were to pursue the following actions identified in the Pitchfork Report:

e Monitor opportunity for BB Exit on acceptable cost/risk terms;
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e Wrap it into a revised Infraco Contract compliant with procurement

regulations, and
* Find a new way of working with BSC which mitigated against further dispute

risk.
4.3.2. Carlisle Governance

This process was managed by tie using a separate “clean team”™ using Mr Anthony
Rush and advisors from GHP associates and DLA. This team was authorised to dlscuss

options, but had no power to agree or commit. All discussions were held ona ‘'without
prejudice basis. )"

This resulted in a draft Memorandum of Understanding - MOU (d_,r:a"fté) (Appendix 16)
being sent to BSC on 4" May 2010 and a programme was set QL“-jft;“'anticipating an
agreement being reached by early July 2010. @(\ )

o™

The key principles of the MOU were that Infr mo the scope of works as

follows: OY LOF
¥

Included:
e All work from the Termnﬁ%omt (to be agreed but expected to be at St

Andrew Sq) to the Ai %t Enabllng Works on or adjacent to the Forth Ports’

Estate;

® Provision of é
% and assured design

e Testing, |__5510n|ng and Maintenance, and

@rion Je';-ading to full Service Commencement as provided under the

o (ertl .
Contract.

Infrace

Excluded:
e . Allwork from Terminal Point to Newhaven.

e Gogar Interchange.

A guaranteed maximum price (GMP) was to be submitted for the included scope along
‘with a programme with adjusted liquidated and ascertained damages attached to this

_ ). programme.
Subject to a tie Change Order tie will have the following options:

¢ Purchase unused equipment from Siemens;
® Provisional contract with Siemens to provide electrical and mechanical

services(E&M) from Terminal Point to Newhaven, and
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® Provisional contract with Siemens and CAF to Commission and Maintain
from the Terminal Point to Newhaven.

Step-in rights for tie

Infraco will give tie an irrevocable price adjustment to the Contract Price which
would be instigated by either tie or Infraco for tie to exercise step-in-rights (on
terms to be agreed) for the following works:

e Civil Engineering Works from Haymarket Viaduct to the Terminal Pomt
¢ Remedial Work to Princes Street ﬁ

Note: Step-in will be subject to an agreed deduction in Contract Priceahd subject
to agreement of a tie Completion Date.
O
{4

O

An essential condition was that the Infraco Contraqggemamed extant with variations

which: %\i\

e Permitted tie to omit Civil enél%eg‘zmg Works from Hayma rket to Newhaven

I.H

e Permitted tie to instruct w fromthe Terminus on a “provisional” basis
 Retained Siemens as the fprpvider - of E&M works

® Retained CAF as the ] " Prowder

It was intended that 0
by tie in accordante with.competent EU procurement regulations.

Draft Heads of Tengiizs & Assignation Agreement

tie also developed a draft Heads of Terms (HoT’s) (Appendix 17) which was shared with
BSC on 9" June 2010 to reflect the MOU. The purpose of this document was to start the
procesﬁs_«of formalising what was outlined in the MOU in anticipation of the legal
agreement being reached.

' 4.3.3. Carlisle Progress

On the same day as tie sent the HoT’'s to BSC, BSC formally wrote to tie confirming
their desire and commitment to complete the Infraco works under Project Carlisle, but
also including a sting in the tail which documented their qualifications for such an
agreement. These qualifications related to programme and LAD’s, confidentiality
agreements and finalisation of scope. This was followed up by a letter dated 11th June

DOC.NO. VERSION STATUS DATE SHEET

RESOLUTION 2.0 Final 22/12/10 40

WEDO00000641_0040



Privileged and confidential — prepared in contemplation of litigation Edinburgh

FOISA exempt Tra ms

2010 re-iterating that BSC could not meet tie’s desired completion dates for the
project as set out in the HoT's. At this point, BSC had not engaged with their sub-
contractors to start the pricing exercise for the GMP.

By mid-June 2010, the Carlisle negotiations had commenced. There were signs of
common ground but Siemens did appear to be leading the discussions and BB
appeared to be engaging reluctantly. It is fair to say that during the entire process, th;é 4
negotiating team had consistently felt that BSC (or BB) saw this as an opportunity to |
re-price the revised scope. There is currently no documentary evidence for this, but

this is seen as one of the main areas of risk. Additionally, the programme submitted by
BSC in their letter of 9" June 2010 identified an OFRS date for Airport — Haymarket as
18" November 2012. N

However, during June, BB introduced a new face into the equﬁaﬁti’oﬁ — Mr Ed Kitzman.
By end of June the negotiation team was reporting aféry positive approach from
Kitzman. ' o |

O %
A meeting was held on 16" June 2010 mvol@@g Mackay, Jeffrey from tie and
Wakeford, Darcy from BSC. The meeting&@}s direct but cordial and it was apparent
that Siemens were in charge from B ’er;peé"tive. Although the pricing exercise had
still not started BSC did state that tige were gearing up for it with additional resources
being brought in from Asia for exerg:jsé. tie raised concerns about design and BSC
confirmed that they would . fully assured and integrated design completed by
mid July 2010. At this me&@ﬂ, BB confirmed their intention to put the Carlisle

proposal to a main boajd*meeting on 20" July 2010 for a decision.

Mr Rush & Mr M@t ne___a_uj" “from tie had discussions with BSC over the weekend of
19/20 June whée a revised scope was shared and it appeared that as of 21 June tie
had a higher level of optimism about a deal being possible than the previous week.

tie respond dto the 9" June letter and were advised during week of 22 June to expect

a response by end June.
The sequence of events was then as follows:

¢ The response which was promised by 22" June was actually received on
29" June. This contained an ongoing commitment to work on Carlisle. The
letter also contained a number of “clarifications” to the GMP and a
programme which only indicated delivery from Airport to Haymarket. This
missed a Tram Project Board deadline but also missed a date of a meeting
tie had with the Minister.

e Whilst work had started on the GMP within tie with the creation of
templates and sharing of information between the tie team and its advisors,
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as at 20" June BSC had still not started this pricing exercise by speaking to
sub-contractors. It had been agreed that tie would have a seat at the table
for the meetings with sub-contractors. Whilst the exercise hadn’t started,
BSC had committed additional resources including resource from Asia to
assist. By late June/early July this process had started and a GMP was
delivered to tie on 29/07/10.

@ I\/Iackay and Jeffrey had a telephone conference with Darcy and Wakeford ™
on5' JuIy Again, the tone of the meetmg was positive. An integrated -
assured design was promised by 16 JuIy & BB advised that they expected
sub-contractor prices by the end of the week. A further meetlng was
arranged for 26" July 2010.

e As of 23" July, tie had not seen the design but BSC assured us that |t had
been delivered to them from SDS. Meeting arranged W|th tie on 26" July to
review the design. The first tra nche of what purported to be the assured
design was delivered to tie on 9" August - se were reviewed but were
not capable of acceptance by tie. tie hadteviewed the GMP offer and
planned to made a counter offer to,%%durlng week commencing 23/08
with further discussions held with*B5C that week. Offer was made on
24/08/10. ““\.@K -

e During the next 2 weeks furtiéér discussions were held with BSC which
culminated in a senior lelel meetlng on 13/09/10 (Jeffrey, Rush, Mowatt
from tie, and Wakef% Darcy, Walker and from BSC). Just in advance of
this meetmg tie | - W|thout warnlng, a revised offer from BSC. It was

® There then ,ui}-:ai 2 meetmgs between Richard Jeffery of tie and Rlchard
.; to discuss DRP |tems At these meetmgs Rlchard Walker

achlelng a mature divorce”. This was followed by a formal meeting on the
subject on 11/10/10 with Richard Jeffrey and Susan Clark of tie and Richard
Walker and Michael Flynn of BSC.

° O_ri?14/ 10/10 tie received a letter from BSC (Appendix 18) which stated “we

““see no point in meeting again to discuss anything and everything but the

fundamental difference between the Parties, that being the difference in

scope, programme, T&C's ....." tie sought clarification from all 3 Infraco
parties that they were formally withdrawing from the Carlisle process. No
individual responses have been provided but the Consortium wrote on
29/10/10 to advise that they no longer felt the need for Ed Kitzman’s
iInvolvement, that they were not withdrawing from Carlisle but insisting that
It was tie that had to compromise to make Carlisle acceptable. BSC's final
correspondence was short but outlined their ongoing and combined interest
In finding a compromise solution with tie. Carlisle was not mentioned in this
letter and it was sent at a time when discussions had been ongoing with BSC
about a “mature divorce”.
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4.3.4. Carlisle Status

Detailed discussions took place between the Infraco (represented by Ed Kitzman) and
for tie (Rush and Molyneux). These discussions were on a without prejudice basis and
neither parties’ representatives could commit the party they represented. In line with
the timetable agreed the Infraco made a proposal on the 29 July 2010. The said 4
proposal was not compliant with tie’s essential requirements of price certainty. Itin
effect retained the Infraco’s ability to apply Schedule 4 to an increased price for a
reduced scope of work. Vo

Having discussed the offer with CEC tie made an offer based on the pliij;ic'iples of fair
valuation to the Infraco on the 24 August 2010. This offer was baﬁgveclbn the detailed
discussions with Mr. Kitzman and if accepted it would have achif’e;vﬁecl tie’s
requirements: a working tram system (Airport to St.@ﬁ’drewﬁs 7S"quare) for a certain
price within the budget for ETN and a design for th&® omplefion of the ETN to
Newhaven. It is true to say that there had be Qicatidns from the Bilfinger Berger’s
Site management that they were not in favc@j of théhroposal, but more senior
members of member companies had expgassed a strong desire to see the proposal
work. Q" -~

QT .J
It was the Infraco Representati%‘?\&SiteWho responded by making a “Full and Final
Proposa '

I” on the 11 OlQ;_;,.ff‘;The offer again achieved none of tie's essential
requirements; it in effect @Jht_t@ worsen tie's position. Nevertheless further

discussions took ' Mr. Kitzman subsequent to which a revised offer was

made by tie on 24 mbj;jfeﬁr“2010 which was agreed by Mr. Kitzman to be a

framework on Wit thebé rties could reach a commercial settlement.

There has never ﬁbeéh an explicit rejection from the Infraco of the principle of tie’s last
offer but it could'be said that as their letter dated 1 October 2010 rejected tie’s price

the offer w__agfd%é facto rejected unless tie was prepared to substantially increase the
revised prlce Moreover, the Infraco have a desire to truncate at Haymarket and for
Sieme;@s?to provide materials only to Newhaven from Haymarket.

,--'Ifﬁé difference in the price of tie's offer and the Infraco’s counter offer is not easy
. ~'to assess because they are predicated on different parameters.

The table below shows the iterative process engaged in by the parties in an attempt to
deliver these core objectives.

Offers | Date GMP Programme | Scope Reference
BSC 29/7/10 £4433m & | 19/11/12 Airport to Princes Street East 25.1.201/EKI/6338
Euro 5.8m plus Newhaven Enabling Works
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