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Glossary 

Acronym Meaning 

Edinburgh 

BSC Bilfinger Berger, Siemens, CAF - lnfraco Consortium 

DAS Design Assurance Statement 

DRP Dispute Resolution Procedure 

DWA Designated working Area 

Ho T's Heads of Terms ( 
,i"'>: 

" 
ICP Independent Competent Person <'10 
IFC Issue for Construction Drawing 

v 

""'' MOU Memoran.dum of Understanding ,.,<!::'"< 
OFRS Open For Revenue Service ~.,,..,, 

O, 

PSSA Princes Street Supplemental Agreement (;..~ 

RTN Remediable Termination Notice ~,ti·" 
\_) 

' "'( SDS System Design Services "-

TPB Tram Project Board (lf ~,9' . 

TEL Transport Edinburgh Limit 'Ct ... ·,O> 
TMA Tram Maintenance Agr . t ~~._ en --
TSA Tram Supply Agree · 0 _<::,. 
UWN Underperforma arr;iJ~g' Notice 

~;tr 
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1. Executive Summary 

-~" 
«"' 

1.1. Recap from March TPB/Pitchfork 

The purpose of this report is to provide an update on the current status surrounding the 
Edinburgh Tram Network lnfraco Contract between tie Ltd and the lnfraco Consortium ~ 

relating to: o'- · 
o"' 

• The next steps in relation to gaining certainty on the lnfraco Contract betwe~ tie and 

~e:, · 

Project Pitchfork and assumes familiarity with the c nts o{·that report and the basis of 

March 2010 which was attended by TEL Boar fQ; mb,ec :1 
r,; !\,~v 

The Pitchfork Report outlined the follo\! 
~t(.I O 

Option 1 - Termination of lnfraca tr'fi...t!R 
Option 2 - Partial or full exit o ingeri'serger 

&'­Option 3 - Continue ''As is'' u0 c,O 
Option 4 - Enforced adh ce ·~ 

and the followin ~ mm.el)~ations were agreed: 
~'< 

1. 

2. 
~1]. 

Con ,i:~e to pursue tie's rights under the existing contract with vigour and 
sf$ · acceptable resolution to the main disputes. 

c,O 

00 
3~0 Rigorously monitor the opportunity to achieve a partial or full exit of BB from 
'?.),' 

4. 

the primary contract role on acceptable cost and risk transfer terms. 

Reach a resolution on these matters with BSC in the form of a revised version 
of the existing contract which remains compliant with procurement 
regulation. 

5. Confirm a new way of working with BSC which mitigates against further 
dispute risk. 
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6. Retain the termination option - Option 1, not as an option to be pursued 
currently but kept under review for serious consideration if evidence emerges 
which merits this. 

7. 

8. 

Assess affordability and re-phasing options, including operational and 
financial viability. 

soon as practical. o '"' 
Q 

1.2. Enforced Adherence ~ 
~'Q 

0 

2010. Overall% completion has moved from 15.7% to 27.4% co ~ _ared to a planned% 
completion of 99% against Revision 1 of the programm ~ e tiQ,ajb rity of progress has 

Q~ 
0 

been at the Depot, however this is still not in a posit· . o b~ aole to take delivery of the 
Tram vehicles. On street, no new significant war 
completed integrated assured design from BS . rog~~with the tram vehicles has been 

e, -{:;­
Design has remained behind plan and~ tin,i:re? to be a source of frustration with BSC 
continually using 3rd party consent i~ es ~~ reason they cite for delay. Analysis shows 

that infact, delays are caused b . fc&!Jing to close out informatives (a condition set by 

integrated design 1s be1n mpe:{ecl by the 1ntegrat1on of the systems and c1v1ls design -

promises from BS eit, t;lfey will claim to have delivered such a design. A full summary 
• 

of progress is prov ed i ,1 'ection 4.1 of this report. 
. <::t' ,, 

Since March we f\~~ continued to pursue tie's rights under the lnfraco Contract and to 

date 25 separa~ tt ems have been referred to Dispute Resolution Procedure (DRP). The 

external eya)es of DRP, 2 have been agreed through mediation and 11 through 
adju~{~tion. This process has driven the values of BSC claims through their submitted 
Esb,~tes down from £24.0m to £11.2m - a reduction of 115%. However, the decisions 
6~1'ating to design development have not been clear cut and have not provi.ded .a clear 

:~0interpretation which would give cost certainty going forward. 5 DRP's still require to be ·~ q<-" resolved through the process. 

The decision relating to the use of Clause 80 did not provide clear direction on the use of 
this change clause. It gave guidance on the use of Clause 80.13 indicating that BSC did not 
have to proceed with works until tie had agreed an Estimate but it did not rule on Clause 
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80 overall. Additional contract administration is underway based on the DRP decision to 

refine the use of Clause 80. 

Finally the MUDFA 8 DRP relating to delays caused by utility diversions was decided. This 

was useful for tie in that it gave very limited Extension of Time to BSC, but did provide 

them an opportunity to revisit further delays caused by utility diversions, albeit some of :A 

decisions is provided in Section 4.2 O·f this report. o'- · 
o"' 

In March discussions commenced b.etween tie and BSC relating to an option to<;gree a 

revised scope for the project - this became known as Project Carlisle. In par;@1lel to this 

work commenced on issuing Remediable Termination Notices. This forri,~ part of the 

is Project Notice. 
~ . 

MUD FA Rev 8 DRP, there was no move on ~,r,ogramme mitigation. In September 
• 

2010 the behaviour took on a new di~ sio i:3\~. hen BSC advised that they were ceasing 

works at a number of locations. T e iteft~ ist of 99 lnfraco Notices of tie Changes 

where they considered tie had agrl §~ the Change and so according to the Clause 

80.13 DRP decision, they co ere~~ey did not have to continue the works. They 

proceeded to demobilise ra,cto sand make their own direct and contract staff 

redundant. 

e, ''8' 

in control and who are , e key decision makers within the Consortium. 
~· 

~1} 
Key events ar · ~ 

~~ 
• 
• ~% ne - Consortium appoint new spokesman 

cl'?} July- BSC provide Carlisle offer 

1/1 • August - tie issue first RTN 

. ::,,~0 • September - final Carlisle offer provide from BSC 

q<-" • October - BSC cease works across most sites 

• October- tie reject first RTN rectification plan 

• October- BSC indicate they would like to discuss a mutual termination 

DOC.N.0. VERSION STATUS DATE 

RESOLUTION 2.0 Final 22/12/10 

SHEET 

7 

VVED00000641 0007 



Privileged and c.onfid.ential - prepared in c.ontemplation of litigation 

FOISA exempt 
Edinburgh 

One final point to consider in respect of enforced adherence is team endurance. Whilst 
the tie team has shown remarkable sense of resilience to date and has experienced low 
levels of people attrition, this is unlikely to continue the longer the enforced adherence 
option continues and the future of the project and lnfraCo contract remains uncertain. 
This means that there is a high risk of not being able to maintain the appropriate 
experience and project knowledge required, particularly if future forensic analysis and ~ 

o' 
1.3. Project Carlisle o ,c;:. 

Q 
~ 

Late in 2009/early 2010 the lnfraco were promoting an extension to the P~Q~S Street 
Supplemental Agreement which applied the same terms and therefore i:ri i me to all 

(l)-~ \' 
In April 2010 Project Carlisle was created to explore ~ te r::i) tive way forward. There 
were a series of meetings and .offers .and counte rs ~ · e between the parties but at 

principles. The negotiations on Project Carl· 1ndl§a'fed that BSC might be seeing this as 

move risk back to tie. Full details of · ~ roce~ followed and progress is contained in 

2010. It may be possible to med @· ion to reach a settlement on the lines of Project 

Carlisle, but as the signs 0 t aJ ·t ki' ere is disagreement between lnfraco Members as to 
what may be an acce~0i e sr~l~ment it is likely that the settlement would be 
substantially less f rabJe'2¥han the parameters placed on Project Carlisle. 

,to'< 
~ 

reached on Carli~~_;tnd in October 2010 BSC approached tie with a view to exploring an 
exit from the lmf£i)co Contract. ,.,p· . 

,s::,.' 
14 P . ~ON . . . roJeclf ot1ce 

~o 
In m,~ 2010 we embarked on an enhanced process of exercising the contractual 

.""~ they provide details of how they would make good. The contr.actual mechanisms to be 
<;?' used were continued DRP's, the Remediable Termination Notices (RTNs) and 

Underperformance Warning Notices (UWN) which were contained within Clauses 90 and 

56 of the lnfraco Contract. This became known as Project Notice. This strategy was to 
continue to administer the lnfraco Contract robustly and in so lead to 3 potential 
outcomes to the existing dispute: 
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1) Reach agreement on the Carlisle option 

2) Termination under Clause 90 of the lnfraco contract through an lnfraco default. 

3) 
This was likely to be a contested termination and lead to litigation, or alternatively, 

Make the current situation an.d potential consequences so undesirable to BSC and 

potentially painful contractually that it may lead, not necessarily to a litigious 

Termination through the lnfraco Contract, but may lead to a mediated settlement :A 

~ 0 
The details associated with Project Notice can be found in Section 4.4 of this repo5 ~ 1n 

summary, tie has issued 10 RTN's and received 4 rectification plans from BSC, nQ e of 
which are acceptable and which have been rejected. This put us in the posi j~ , .of 

technically being able to move to the next stage which is the issue of a Ns; ce of 
. " 

Termination to BSC. However, of particular significance is the legal aqvic' provided in 

respect of potential consequences of termination of the lnfr.aco C.~ti act which can be 

1.5. Governance 
~ ~ ,0 

r~ . 0:, 
-.J ·~"' 

TPB. Add 1t1on.a I ly, CEC Off1c1a Is and Cou ® .rs, i:ca nsport Scotia nd and Scottish 

~to 

of the lnfraco commercial . te~ , This was done 1n June and a full report produced with 

a short follow up in O r. romajor issues were identified through these audits. 
e, :§. 

1.6. Options now 
,~ 

Section 8 of this rer;;)i t identifies the following options now available to us: 
~ >r:· 

(,6to 
• Enforc~"sdherence - continue with the current lnfraco Contract and the difficulties it 

has p(esented over the past 2.5 years. It is unlikely that this will deliver a tram 
'"'o .. n19-work with any degree of cost or programme certainty at all and current progress 

0Caicross nearly all the route has stalled indefinitely. Carrying on is unlikely to act as a 

<..~~ .of the same. Additionally, the impact on tie and it's team becomes harder to manage 
q .and predict; 

• Revive Project Carlisl.e, or 

• Terminate the lnfraco Contract - either unilaterally or by agreement with sub options 

of carrying on, postponing or cancelling the project. 
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1. 7. Mediation 

Section 7 outlines an alternative approach to reaching an agreed settle me ht to the dead 

lock between the parties to the lnfraco Contract. Medi.ation is a key feature of the lnfraco 

Contract Dispute Resolution Procedure and mediation has been carried out on a number 

of the issues submitted by both parties to the DRP process. A motion passed at the full ~ 

Contract should be attempted. o'- · 
o"' Q 1.8. Recommendation 

~ 
~Q 

It is recommended that: 

1) 
2) The scope of this mediation is to include options for am e:..r'I,.. ed scope of the project 

3) The mediation to be short form with legal a ~ · ent,i}~~ached at the end of the 

mediation. All agreements to be subject to Co,~t1·~1I approval. 
{ ,, 

4) The mediation result to be presented t ~ . fo; owing an outcome on mediation. 

5) 
6) tie to continue to work on the s ·· ios{ o ~re-procurement following any mediation. 

Recommendations on works Def aloo,,~~ ith budget requirement for the first 9 
months of 2011 to be prese t :.~ e TPB once the outcome of mediation is 
understood. u0 00 · 

• Any proposals fo ~ e~~7'ing should be presented ~o TPB before they commence 

and stagegate ~01ew r :ij"'ltl before any new construction contracts awarded. 

• Before any . co r;i~ t, uction contracts are awarded, all design should be 

• Before any n·e"w construction contracts are awarded all third party agreements 

posit~&being taken by 3rd parties. 

7). Work s.bu,uld continue, regardless of the output of mediation, on the review of S.DS 

8) "YJ>fk should continue with building the ''body of evidence'' for use in any potential 

e,<bitigation associated with a contentious termination of the lnfraco Contract by the 

0C$ parties. 
·~ 

;~ 
<(' 
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2. Introduction 

The purpose of this report is to provide an update on the current environment 
surrounding the Edinburgh Tram Network lnfraco Contract between tie Ltd and the 
lnfraco Consortium consisting of Bilfinger Berger, Siemens and CAF (BSC) and to make ~ 

recommendations as follows: O~ 
~(J 

,o 
• The next steps in relation to gaining certainty on the lnfraco Contract bet~ ~en tie 

and BSC, and 'V 
• Planning for a future of the Edinburgh Tram project following .any te~ ination of 

e, 

-Project Pitchfork and assumes familiarity with the cont of.,\ ha1t report and the basis of 
the recommendations therein which were approved · he ~·ram Project Board on 10th 
March 2010 (Appendix 1) which was attended b · Bo,ac~ members. The presentation 

0 ~~ 
The body of this report is supplemente a nu i;:ri er of appendices which provide 
further evidence and analysis to suP. ~ t he,~o~ clusions and recommendations reached. 

~()' 

This report describes the follow· 

• The activities und . en~ y tie supported by our legal, technical and commercial 
advisors in the ·od ~ tween March 2010 and December 2010 seeking to 

deliverables hio~i n'ave plagued the delivery of the project since contract award in 

• Present an.~~l ·praisal of the options identified to progress the project and achieve 
cost an "~ ~gramme certainty from this point in time ,going forward including 
pot~r:\tal termination of the lnfraco Contract through either contractual 
. ~f.flanisms or a mediated settlement, and 

• :<;l:lescribe the activities which if approved would be undertaken by tie in the event 
o '<> that the current lnfraco contract is brought to an end. 

~0 
-~~

0
The report puts these activities in the context of progress on delivery and the 

<:?"' developments in the Consortium's behaviours since March 2010. 
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3. Pitchfork Recommendations - March 2010 

<-~ 

Project Pitchfork was the name given to the workstreams which took place from January 
2010 until March 2010 which investigated options available to tie and CEC ih respect of 

the ongoing lnfraco Contract and relationships with the conso~tium partner~ who were :A 
party to that agreement. The report also served as a compendium of analysis and an o~ 

the lnfraco contract was awarded in May 2008. ,"" 
Qo 

The Pitchfork Report was presented to the Tram Project Board (TPB) on 1ot~ arch 2010 
an.d the following options outlined: 0<$ 

fl;~ 

Option 1 - Termination of lnfraco Contract - At the time of the Pit~ ork Report this was 
not an option which was being actively pursued or reco en !@} The evidence of 

lnfrac_o b~eaches had n?t been colla~ed_a_nd subjecte a _I K~a and techni_cal 
exam1nat1on to determine whether 1nd1v1dually a · llec;t)~ely they constituted default. 

opportunity to rectify those breaches. tim~g f Pitchfork the option of a 

and reprocurement) was assessed e1ng 1:i*Ziattract1ve relative to f1nd1ng a way forward 

.r~ e, o" · 
Option 2 - Partial or full e of Bi!fi·hger - Th is option was attractive in that it wou Id 
remove or limit Bilfin rge~ivolvement who was seen as the main protagonist in the 
ongoing disputes · prE}-~ ·

1
ting an opportunity to retain the lnfraco Contract intact 

with Siemens con uinge6?r all or part of the route with different civils work partners. tie 
could not enforce this { utcome on the consortium - it would heed to be effected by , . 

negotiation both w1~h tie and between the consortium partners themselves. 
~ ti 

0~ 
Option 3 - <f(!;>Jtinue ''As is'' -This option was to continue application of the contract in 

tie an<t.iJt ~ Stakeholders as it presented no prospect of achieving cost and programme 

Ob nsort1um 1n the absence of any sign that B1lf1nger would change d1rect1on and 

contract in its present form with disputes settled in the the short term and a negotiated 
new way of working. It was recognised that pursuing the option might well lead indirectly 
to a way forward under Option 2 or provide the evidence to support pursuit of 
termination under Option 1. 
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At the TPB meeting on 10th March 2010 the following recommendations were agreed: 

1. Eliminate Option 3 - continuing ''as is''. 
A reinforcement of the elimination of this option is provided by the appraisal of 
delivery progress and behaviours since March 2010 (see section 4.1) and the updated ~ 

o' 
2. Continue to pursue tie's rights under the existing contract with vigour and s~~ 

acceptable resolution to the main disputes. Q 
We continued to pursue our rights initially under the action plan proposSt in the 

including adjudication where necessary (see section 4.2) .and latte J't'as part of Project 
Notice (see section 4.4). ,, {:;; · 

3. Rigorously monitor the opportunity to achieve a t(a6~ r full exit of BB from the 
primary contract role on acceptable cost an trctgsfer terms. 

~0 <} 
4. Reach a resolution on these matter · f h ,BQ(} in the form of a revised version of the 

existing contl'.act which remains ~ plia~ '.::with procurement regulation. 

5. 

6. 

The primary manifestation of s u ·~ r 3, 4 and 5 was Carlisle (see section 4.3) 
0' ~ 

The primary manifest of.~ forts under 3, 4 and 5 was Carlisle (see section 4.3) 
e,<:. 00 

but kept under ev!e;i' for serious consideration if evidence emerges which merits 
this. ~, ' 
The continuedi;.~ satisfactory progress on delivery of the project, the behaviours of 
BSC and OLJ!J.bt~ from Carlisle have elevated the termin.ation option into serious 
conside 9..,&t':t~n. Project Notice (see section 4.4) was in the first instance a means to 
conti f\Q~ enforcement of the contract but the outputs from Notice including the 
re~G:.:t:1on of the consortium and a legal appraisal of the evidence or case for 
?rmination constitutes the evidence to support this option. 

r;s1 
. ~~'<j. Assess affordability and re-phasing options, including operational and financial 

(("' viability. 
This has been addressed at section 4.5 

8. Report regularly to the TPB and formally reassess the revised arrangements as soon 
as practical. 
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Regular reporting and briefing to the TPB and to CEC senior officers, CEC group leaders, 

Transport Scotland and at Ministerial level have continued on a very regular basis since March 

2010. This report presents a formal reassessment of options and recommendations. 

The Pitchfork report outlined an action plan to target specific critical areas where we would 

pursue application of the contract terms targeted at achieving a breakthrough: 

Action identified 

Mobilise actio.n on Clause 80 

Seek conclusion on impact of utility diversion 

delays and overall EOT claim, with consequent 

revision to a new agreed programme 

Respond to OSSA and offer the Clause 65 

alternative route 

Refine argument over SDS management and 

Ref to action in this report 

Section 4.2 - DRP's 

Section 4.2 - DRP's 

Secti · 

:,;._ ~ 

Secfj:,on 4.1- Contract 

·~/!Ji ' ministration/Ongoing progress 

'~ ~-'~.\~· ~~~~~~~~~~~~~~-

deploy as appropriate 

A ,Ti 

Omnibus approach to resolution of ~--' 
outstanding BODI - IFC disputes; · dite~'li 

O' response to INTC's (other matt G 
e, ~~ 

Quantify and execute a d o ;:,t . 
e ~0~1t1on on 

prelims 

<:::" 
' Seek to resolve the Air~9.rt - Edinburgh Park 

~'<'.} 
Action plan f~Frr1plementing more 

collabora~~ working style 

}. ~ 
----, 

Section 4.2 - DRP's 

Section 4.2 - DRP's 

Section 4.1- Contract 

Administration/Ongoing progress 

The lack of progress on Carlisle has 

resulted in this not being pursued at 

this time 
(Table 1) 

~0 
·~0 

<-~)~ce M.arch, TPB, TEL, CEC and Transport Scotl.and have been kept fully appraised of the 
q ongoing status of the lnfraco Contract. Section 5 outlines the Governance since March 2010. 

Additionally, all CEC Members have been updated through formal reports being presented to 

full Council in March and October 2010 (Appendices 3 & 4). 
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4. Workstreams March 2010 to Present - - -

4.1. Contract Administration/Delivery Progress and Behaviours 

4.1.1. Contract Administration 

has also been important to maintain the day to day administration of the contraSS'" v 
including significant effort and resource dedicated to the various disputes res~~d by 
the DRP. The ongoing administration of the contract has continued with thQ ollowing 

~0 
• Weekly issues meeting between tie/BSC 0 

• 4 weekly progress meetings between tie/BSC 

• 
identify issues preventing progress ~ -t;,...,· 

• Project Directors review of progress/cost ry 4 : ~ eks - attended by CEC 

• 
• 
• Twice weekly review of corresp . c~d '', senior team 

• Successful conclusion of the ~ lio~~~diation to close out the MUD FA final 
account and contract O -~ f:::. 

• 
• Co.ntinued HSQE act· . s in~'itiding audits, safety verification 

• Continued revie~ tles·g~ submitted by BSC through Schedule Part 14 (BSC di.d 

not supply civ· gin~e:~fng design through this process) 

• 
• Production of t r;~~ers associated with key themes such as Clause 34, Cessation . ' 
• Constructi9p;,_of the PITA database - a more sophisticated storage and search 

system w.~l~h will support any ongoing contract administration and any litigation 
0" -

part:ieb1arly in relation to emerging DRP adjudication decisions as follows: 
~J ra:, 

Claus~98o 
,,,q, 

;~~ 
<_{~ operation of Clause 80 has been one of the main areas of contention between the 

q parties. The key issues have been: 

• Provision of adequate information to support the nature of the change; 

• Value of Estimates; 

• Time taken to provide estimates; 
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• Clause 80.15/80.13 and 34 instructions- progressing with the works with due expedition, 

and 

• Use of Clause 80 rather than Clause 65 (Compensation Events). 

As an example of the unreasonableness of BSC's estimate for all disputes which have been 

resolved through the DRP process the value of the change has been reduced from BSC's initial \'\ 

initial Estimates continues. o'- · 
o"' 

tie has seen no improvement in the behaviour of BSC in respect of the time it takeNbr them 

to provide an Estimate following notification of a Notified Departure. In some ~ ies it can 

e, 

The Estimates provided are rarely complete. In general, impact on prGgJ;;,me is not provided 
' and evidence of the change being implemented in the most • t e~ e·e ive manner is not 

provided. ~ ~'"· 
~fl} 'S.,9 

e, ~ 

~ ~~ AQ 
Cessation of Works by BSC 

In September 2010 BSC wrote to ti visirag'1 hat they were about to stop works at a number 

of locations where they advised thei;r~ ere carrying out works on a ''goodwill'' basis. On 

lnfraco Notices O·f tie Cha 10~ IN00 s) where BSC believed changes had not been agreed and 

therefore they were c 0i w ?ks at all those locations. They systematically started to 

demobilise their own r ource·s and those of a number of their sub-contractors from the end 
of that week. tie believes ,tM~ to be a response to the RTN's being issued by tie and has 

to each INTC an~ ~6i'a ining why BSC are wrong in this approach. tie believes that this is yet 

another breachi o_f.i:3SC's contractual obligations. 
c,O 

Clause 65/r'Cl 
1>" 

0 
BSCeyv e consistently spurned the use of Clause 65 - Compensation Events an.d have instead 

<;?'r'equires BSC to continue working whereas BSC prefer their interpretation of Clause 80 where 

they argue that the change must be agreed before they can continue or commence work. 

Clause 22.5 of the lnfraco contract requires, under certain circumstances that BSC deal with 
an event as a co.mpensation event - Clause 65. We have seen a consistent behaviour by BSC 

in denying tie the use of Clause 65 by insisting that events are treated under Clause 80 and 

most recently an attempt to justify this by virtue of the fact that they have not notified tie in 
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accordance with Clause 65(within 20 days) and so are then entitled to pursue this under 

Clause 80 an example of this is attached as Appendix 6. Where BSC have submitted 

compensation event claims, they have provided insufficient substantiation to allow tie to 

confirm if a Compensation Event has occurred. 

4.1.2. Actual Physical Progress 

To set this into context it is important to remember that at lnfraco Contract awa~c3'-t e 

Edinburgh Tram was expected to be open for revenue service in July 2011. Th6\.vas 

amended by Revision 1 of the programme to September 2011 following co~ act 

by the adJud1cat1on dec1s1on on MUDFA Rev 8(1NTC 429). The curren~ ·t@recast of 

delivery is as reported in the BSC progress report and assessed b tie1Ts as follows: 

-----~----~~---~~~~~~ ,--~~~Cj 
INTC 429 . sc~U 
(Rev lA) ~ F~,._ecast 

~ ,0 

Sectional . . 

Completion 
Description Contract tie forecast 

Programme 
(Revision 1) ·v ~-.--------,-;. ~ --------------< 

2 N 01~ ~"-30 Aug 2011 

0' ~~ 
Section A Depot 1 June 2010 

completion 

19 Aug 2011 

Section B Test track 1 J.uly 201 
~ 

0 ~v 25 Sep 2012 12 April 

2012 

Section C 

available 

Phase la 

constructio 

n complete 

• 2g,':l•,o 
'f i' r'? 

2 . · e,~ ' 2011 
.s:,~ 0 rP. 

.., 
Section D Open for 0 6 se;pt 2011 6 Sept 2011 

ser · llJ l,,,:o 
------'-------' 0"' 

~ .:"1i-" .. 

Rev 1 Open FQr e; ,'March 2010 November 2010 
Revenue ~,~ Infra co lnfraco 
Service df=ltf' Progress Progress 
Sept 2,0£):11.- 15.7% 27.4% 

26June 

2013 

23 Dec 2013 

Planned 
progress - Rev 
1 
99% 

17 Dec 2012 

15 June 

2013 

(Table 2) 

Projected OFRS 
at this rate of 

progress 
November 2014 

0" (Table 3} 

At Ma'~ h 2010, 15.7% of the lnfraco works had been completed. Each period, progress 

Since March, progress can be split into 2 categories - on street and off street. 

The core reasons for programme slippage have not changed since the Project Pitchfork report 

and remain as: 
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• Slow mobilisation of the lnfraco an.d failure to appoint sub-contractors in 

accordance with the Programme; 

• Failure of the lnfraco to submit preparatory paperwork - method statements, 

work package plans; 

• Design slippage; ~ 

• 
' -

works they class as tie Changes until tie have agreed the Estimate or put the 1fie 

Change into the dispute Resolution Procedure (DRP); o '"""' 
• Time taken by lnfraco to advise of changes and then time taken to su @E' ' 

compliant Estimate, and '!'$9 
• MUDFA- delay to the utility diversion programme. '!r0 

0 

in particular 1) the completion of the integrated and assure esig·~"-ind 2) the completion of 

~ • 

Period OOl 2!010-11 Period Delta Cumul,atiillll' Delta Pro"ect 

INFRACO PERIOD 09 PROGRESS (Contract R\.."' 
Pr - ramme Plan Actual Plan Actual Vii"~ 

Sectio.n 1a Newha~·en to Foot ,of the, W-al k 2.1 Ofo 0.1o/o -1 .9o/o 97.1 o/o a.s01o, -88_16,0/o 16.2°/o 

Section 1b Foot of the, Wal.k to, McD'on I ad 0.0% 0.0% 0.0°/o 100.0°,l, 1 .3~1a -918. 7°/o 7.4o/o 

Se-ct ion 1 c M,c,Dona:l,d Road: to P'ri · tre-et West 2 9°1< - . . a, O.Oo/o -2.9% 9.5.2o/o O.Oo/o -915 .2·01a 1 o.a01a 
Section 1d P'finces Street We a market 0.0°/a 0.0% 0.0°/a 100.0% 42:.1 °/o ·-57. 910/a 7.16,0/o 
1C-ombined S-ections 1A- - D !(On-Street} Newhav,en 
Road to Hayma.rket 1.6•1,, 0.1o/, -1.5o/, 97.6,o/, 11.2%, -86.5% 42 .. 0°/, 

.section 2 Havma:rket to, Rose b~1rn Junction 0.0°/a O.Oo/o 0.0°/a 100.0% 35 .1°h -64.9·% 4.2'0/o 

Section Sa Rose burn Jun-ction to Bal . reern Ro,ad o.9'JI. O.Oo/o c0.9o/o 100.0!% 10.0°/o -9·0.0°/o 13.9°/o 

Se,ction Sb Bal -r-ee.n .Road to Edi.nbur h P.a.rk C.entral 0.0°/a O.Oo/o 0 .. 0°/a 100 .. 0% 43,_4o/o _55 _,5;o1a 13 .2% 

.Se-ction Sc Edinbur h P'ark ·C.entral to _Go a.rburn 0.0% 0.8% o.s01a 100.01% 24.8°h -75.2:0/a 7.2'0/o 

.Se-ction 5 Go -ar Depot 0.0°h 2.9% 2.9°/a 100.0°,,;, 73 .1o/o -26._9,01a 11 .9% 

Se,clion la. Goga.rburn lo E,d,inburgh Ai.rport 0.0% 0.2o/o 0.2°/a 100.0i% 47 .2°h 52: 8°1f - ' - ; 0 7.6o/o 
C,ombi11ed Sections 2A-5A-5B-5C,6,A-7 A i[Off-Stree~) 
H.aymarlriet to E-di11burgh Airport ,Q<.2°1,, 0.7% 10., •1,; 100.0% 39.0% -61.0% 58;.0% 

FULL ROUTE P'HASE 1A NEWHAVEN ROAD TO 
EDINBURGH AIRP,O·RT 10.8% 0.4% -0.3% 99.0o/, 27.4o/o -71.7'11, 10.0.0•1, 

(Table 4) 
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Off Street 

Off street works have seen more significant progress, work has progressed (38.3%), most 
significantly in sections SB, 6 .(Depot) and 7 (Airport - Gogar). It was in the sections 6 & 7 that 

Siemens proposed a focussed attempt at resolving changes to get works progressing - this ~ 

changes, in this section. Despite tie's efforts, including issuing BSC with a weekly status <Y' 
report, BSC's attempts to resolve outstanding changes in this area were slow and an O '°"' 
agreement on drainage in section 7 drainage was only reached between both parti~ in 

October 2010 following referral to DRP. At time of writing there are 36 change~ .• tifthis area 

e, 

section - Edinburgh Park viaduct and Carrick Knowe bridge b<?.(J;i,,,these structures almost 

complete. ~ ~ 

In sections 2A, SA and SC some works have progre bµk~f~ ese have been constantly beset 

t1meously and 1ns1st1ng on ut1l1s1ng the Cha , ech~·t11sm even though some of the events 
were covered under Clause 65 (Com pens · · Ev~ ,o,'?s) which meant BSC should have 

~e, 
On Street 

0<:;::, ·~ 

Tower Place) and Prih ~ reet<'l n reality, since November 2009 when Princes St was c . 
completed, the only on tre~tbworks to progress have been at Tower Plac.e Bridge and at 

plan. ~'li-
e," 

clear th.at thsffe'were a large number of defects which required to be rectified as well as 

snagging i~~s not completed by the time Princes St re-opened to traffic. BSC were 

repeat0cfi!v asked to provide a plan to show how they were going to carry out these remedial 
ands , tigging works. No overall plan was received. There have been .a number of remedial 

<?'t he interface between the track and road on the following dates: 

• 2nd to 5th July 2010 

• 22nd to 25th October 2010 

• 20th to 22nd November 2010 

• 25th to 26th November 2010 
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Also there have been:-

• Repairs to a fail.ed westbound manhole on 09/04/10 close to Sth Charlotte St 

• Access was granted to temporarily repair a failed eastbound ACO channel by the Mound 

on 19/08/10 

• 
1/09/10 <Y' 

• Access also approved on 2 occasions to repair an area of wearing course that fail 3:9'"" 
eastbound outside Superdrug Q 

~ 
Q 

This led to tie issuing 2 Remediable Termination Notices in accordance withi l use 90 of the 

{? 
During April 2010, BSC were also pushing to start works on a\f~ 1rket - Lothian Road 

that all information to allow works to commence was . ide,qfiti advance of a Permit to 

and in particular for the track. To date an integ as.$:lfr\d design has not been provided 

and the track design has only recently been itt~cl o CEC as statutory Roads Authority for 

these were provided along with appro e\iSsub&~ ntractor arrangements. 

~e,'\:' 
BSC have not requested to com 

very small section between H 

ce a~ other on-street track and road works apart from a 

arket, v1aduct and Haymarket Yards. ,, 

Trams e, :§, 
~ ,10 

. " 
CAF have progressed with.~file manufacture of the trams very well. At the end of Period 9 the 

since it was delive~~to Edinburgh in April 2010. The remainder are in storage in I run, Spain 

at the manufact~t1Yig plant. BSC do not want to take delivery of the trams in the depot yet. 
tie had hopet~ deliver the 1 st Tram to the depot when it was removed from Princes Street. 

BSC preve,rsi::lt'.ed this from happening. 
qj:' 

0 
Progr$mme Management and Progress Reporting 

~~(t)"'9 
·~ 

q<'MUDFA 

We reported on the MUDFA delays in the PF 1 report. Since then, the delays due to utility 

diversions (MUDFA Rev 8) have been adjudicated on and the adjudicator made the following 

award: 
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Sectional Completion A 
Sectional Completion B 
Sectional Completion C 
Sectional Completion D 

154 days 
O days 
O days 
O days 

Edinburgh 

This award compares to the offer of 9 months Extension of Time which tie had made prior to ~ 

summary the Adjudicator found that he did not agree with BSC's interpretation of a o'- · 
Designated Working Area (DWA) and in effect the impact of delays had been over arl)Bfified 
as a result. He also stated that as he di.d not have substantiation for delays in a nurilli~er of 

of the contract. Following this, BSC submitted a revised programme to take ~~count of this 

decisio~ but tie was unable to accept this pr?~ra~me a~ many of _the er~SJfound in previous 
resubmitted programmes had not been rect1f1ed, 1nclud1ng compl1ancf 2"1th the Employer's 

~ -;;,-.· 
Subsequently (September 2010) BSC has submitted ~6:)1 ica1itlrii of tie Change- lNTC 536 for 
the majority of utility delays up until 31st July 2010.<i':ri> h~[itii mate BSC has taken account of 

even though the adJud1cator made an awar 0 ael~~s until March 2009. As part of tie's 
• 

analysis we are looking at whether the de~ de~¥" are now dominant or at least a have a 
major concurrency impact, so reducin fws li~~1ti1y in respect of Extension of Time and costs. 

0~ 
~ 

any substant1at1on of delays, 1 d10~'1:~ose caused by themselves for which they have an 

Progress Reporting 
e, (~ 

-0 
; ' 

tie has carried on wit~ 'ilbJ'u tine 4 weekly progress meetings with BSC and weekly ''Issues'' 

meetings and these~ ntinue to be minuted. However, at a section level, the engagement 

from their B5&e ounterparts but others getting no pos1t1ve engagement and at the extreme a 
refusal to.~ ovide the information requested. This was particularly prevalent in Sections 2- 5, 

info& tition .as part of the weekly progress reporting. 
h:Q . 

·~V 

;,4-" h . f d <?'rn summary, we · ave not seen any improvement in management o programme an progress 
reporting apart from a new approach in respect of designated working areas. If anything, in all 
other respects BSC's position has hardened. Programme forms the basis of RTN 4 and UWN 2. 

4.1.3. Design 
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In March we reported that design should have been completed across the route 

19/08/10. We are currently reporting that design will now not be complete until 

17/3/11 based on the latest design programme from SDS through lnfraco. BSC has 
consistently failed to provide .any detail.ed explanation .as to the reasons for design 

slippage. However, it is thought that the completion and integration of the systems 

design into the overall design has been a key driver of this. The history of design 

slippage is shown in the graph below: 

Latest IFC issue 

(14( 04fl{lll >-----------------------~. 
(U /0'3.F.!011 rt, 17/ru,'Zfill 

01/ 02/201J '======================================:;;~~ 01/ 01/;'0ll f--
O-l/ 11(20rn f--------------------------c-,, 
3!( 10/ 2(11,J >-------------------~ 
S(tfll~noic, >--------------------

3!J1a~,t2afil t================================="~ 3•J-/ O' U2010 

2~10.;12010 !-------------------------

2~ / 05 ,ZnlO ~================================-;p~ ======== 23 /04f2611i 1-1--------------------cc 
2,3/•] 3 {2,{]l(l 

231Y.2n'1.lil 

25/ 01/2(110 

~ 24 ( 1 1{.a!00,1 ~===========~;;;~~~==;; Q 1------------=== i ~f l OP.l:l<P. 

23) 09/2•JQ9 >-------------- ~ ~---
~31''l~/2C.W f-----------~-
2~/ ~7f 2\A"",! ~=================;;;;-;;;;;;-~-;;:;_:::':====::; l 2/ 0'0/ l OQ9 >-t----------

21/ tl4/;:'~ f--------~~ 
2110, n,:i@ 

1~101n.irn 1--------, 
1~/ 12120'}8 f---­
i'l{l l r.,J~ f----;.< -
l"l/ Ul:120G3 ,-~ =~==~".'.'.:=========~ 
lii /0~}2,;;c:s f-- -
! '5f(Ulf2006 """"""--------------- - >-----------

lii/OJ / 20G3 ~=::=================~ 13 /(J.o{2008 l..2!: 

Chan 
~(() 

e in Desi n Deliver Status ~ h - De~ mber 2010 

-C- L..8 t est IFC issue 

(Table 5) 

' ' ' 
' 

o~ ·~ 
m:>gre~~made by BSC in achieving CEC approvals for the design 

of ~~~e for Construction (IFC) drawing packages fr.om March to 

The table b.elow show 

along with the rel 

December 2010 a 

#,q 
Phase, la ~1!;- Number Required 

~ only { -:-..if! 
May March ~' 

(0 2008 201.0 JS _; 
V26 v31 V55* ~"' v 

. ~ ®>r 56 
44 49 

~Approvals 

Technical 91 
53 71 

Approvals 

IFC 71 8 '.l 231 

Act.ual 

Dec 2010 March 2010 Dec 2010 

V64 Granted Granted 

60 54 
52 

63 55 
79 

229 128 186 

(Table 6} 
Note that there are only 112 contractual IFC packages at contract award (v31 of SDS Design programme which 

attract a potential incentive/penalty regime.) 
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V64 was submitted to tie on 09 November 10 with a progress date of 25 October 10. 

There are 26 Issue for Construction (IFC) drawings with a slippage of 28 Calendar days or 

more in the period with no explanation for these delays reported by BSC. 

It should be noted that the above programmes are for the SDS element of design only 

and do not show the detailed prograrnrne for the integrated assured design. tie has not~ 

o' 
The production of an integrated and assured design (which gives BSC assuranc0'~ at all 

elements of the design such as utilities, alignment, levels, drainage, ducts, roafil!, lighting, 

depot equipment, track, OLE, signalling and trams - are all integrated aoJ!~it together 

spatially .and from an operating perspective and do not interfere wi t,0;i<other systems, 

behind programmed dates and has not been aligned to the con . CCJl)ction programme for 

the lnfraco Works. An integrated and assured design · k~ "" · ement of verifying the 

safety of the system and getting approval fro e ~Begulator and Independent 

Competent Person, to 

arisen from: c' 

Client biased issues 

• approvals 

• third party requirements 

• client changes 

• 
e,<:;::, ·~ 

e, 't:­

~ ~qj 
·~ 

e,~ 
~ 

• SDS produc ivi%.$na lack of design co-ordination 

• Integration ~ f SDS design with lnfraco Proposals (including lnfraco detailed 

• Assu ra., ~e of integrated design 

• Ab~~~'le O·f an integrated, prioritised programme for completion of an integrated 

,;31si¥ assured design which supports the construction programme. 
~ .'t 

~j.''S I ow resolution of change issues including production of design estimates 

00 
q~~ the preferred bidder stage of the contract negotiations for lnfraco, BSC assumed that 

<-' ill~ Y could start work 20 days after receiving an IFC drawing and this was built into the lnfraco 
<( programme. Additionally, as part of the novation negotiations, SDS was incentivised to 

complete these IFC drawings, although it was anticipated that these would be completely 

assured drawings. At the point of novation SDS had been incentivised for the timely 

production of IFC packs so that construction could commence in earnest. At that time SDS 

had adopted an exceptionally hard commercial stance, claiming that the 'change' work being 
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demanded of them was outwith their contract. At contract award the SDS design programme 

and therefore BSC construction programme contained 112 IFC packages which triggered the 

ability to commence construction works associated with those packages. The number of IFC's 

has risen considerably since contract award and now sits at 229. 

BSC explain this as: 

1) IFC's split into smaller packages to allow works to commence 
2) IFC's increased due to integration of systems design 

~'\ 
c,O 

o' 
o"' Q 

progressed. Many of these later revisions form the basis of claimed Compen~ i·on Events 

under Clause 65 of the contract although BSC has consistently failed to Rro'Qrue the 

substantiation to back these claims up and allow tie to make an asses '~t of any 

entitlement. Further, whilst the systems design has been pr . ss<? O nd submitted to tie for 

review under Schedule Part 14 of the contract, the civils gn ~a.s consistently not been 

submitted in this way. tie has written to BSC several i o~"t~Ms subject and to date BSC has 

changes being made to the civils design until it· alis~tJ~ nd a change (BODI - IFC) is 

submitted to tie. An au.dit undertaken by ti · ' desig)f changes revealed that dis.cussions 

SDS for making design changes. This fo ~ the -~~s of RTN 5 - SDS Agreement. 
~,~ 

~e, 

being promised this consiste · ve.r* h~ past six months it has consistently been delayed. 

they would present a f !01 teg,~ t~ d assured design by mid July. BSC have produced Design 

Assurance Statements DA~1t(eth August 2010) which claim to give this .assurance of an 

integrated design but the~~ have been incomplete and incapable of approval by tie - see 

~· 

. · pprova n.·o_rma.t1ves 
::\,. 

vo 
One reas~q~ ited by BSC for failing to complete the design or provide a fully assured 

integr~ ~ design, is that CEC failed to approve technical or planning drawings. In fact, CEC 
has ~znsistently complained about the quality of design being produced by BSC/SDS however, 

-~~ nave adopted a pragmatic approach to approvals which has involved giving approval 
<?'Subject to ''informatives'' being closed. The informatives are basically comments on a whole 

range of issues which require to be addressed by BSC. During the summer of 2010 it became 

apparent to tie that BSC did not have a handle on the size of this problem and so tie, along 

with CEC undertook analysis to get an agreed set of informatives and ownership with BSC. At 

time of writing there are still a large number of informatives outstanding by BSC and the full 

data relating to this is attached as Appendix 10. This appears to have spurred BSC into action 
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and since then a number of workshops have been held in an attempt to close out BSC 
informatives a total of 120 out of 969 informatives have been closed with agreement in 
principle to a further 372 subject to additional information being provided. 

Due to ongoing concerns relating to design delivery, tie has commissioned 2 special reviews 
on design as follows: 

1) 
Services (TSS) contractor- Scott Wilson. A copy of this report is attached as Appee,ctlx 11. 
This report concludes that an integrated and assured design is not complete w !Mh 
correlates with tie's own view. :9'-

2) Independent report being undertaken by Robin Blois Brooke. The remit f,GYJ; his design 
review is found in Appendix 12. f.b'i· . 

0~ 

Q~ 

In summary,. tie has not seen any real improvement in BSC' nag,iG!\nt of design, and in 
particular the integration of the design and provision of ssu~'ciesign. Design has formed 

and audits (Appendix 13). g .~<::;;, 
n\ <. ~ 

~t(.I & e, -{::-
~ ~o 

4.1.4. General Behaviours 

In tie's opinion the Consortium does n 
envisaged by the lnfraco Contract. ha~§}~ onsistently communicated as 3 separate 
bodies. Simple examples are: th (5e re9.§~es 3 separate invoices from individual Consortium 
members; there is no comma -cRr;it?act documentation; design is managed 

lobbying hard to be re- ted ,~"a ck to tie and tie is aware that there are outstanding 

consortium members. Th~~ all have the the ability to create conflict between the lnfraco 

f.b~ 

depot. S1e~e~ were keen to progress with track laying but were consistently being 
prevente~from doing so by BB not handing the site over to them for such activities. Siemens 
eventu: r~ employed a civil contractor to carry out final remedial works on levels to allow 
trac ·'i?aying to progress. It had been hoped by tie that the 1st Tram could be transferred to the 

D,~pb t site for storage when it was removed from Princes St for the Christmas festival. 
• "1 

q"~f'lowever, tie understands that BB were not willing for this to happen, despite support from 
Siemens having made moves to have track in place as well as CAF and so this did not happen 
and the tram is now in temporary storage elsewhere. This is demonstration that whilst there 
is tension between BB, Siemens and CAF they have not overtly broken ranks contractually for 
fear of b.eing in breach with one another. 
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There is increasing evidence of BSC attempting to limit their exposure on the project (or to 
apply more pressure to tie) and moving into ''close down mode'' as follows; 

• On 24/11/10 BSC (Appendix 14) wrote to tie indicating that they were replacing their 

• 

Siemens Project Director on the project. The Siemens Project Commercial Director 

would be covering the role of Siemens Project Director as well. 

demobilisation of a number of their sub-contractors along with them making contfttct 

and direct staff redundant. o ,C::. 
• Finally, Siemens have b.een keen that tie pay for materials that they have ha\J) 

delivered to the UK, albeit tie's valuation absorbs these as milestones as$ mpleted 

warehouse at Broxburn which contains materials associated with%12,S'wer and Overhead 

• Summary view that it appears BSC are now atte · g tG~minimise their cash flow by 

materials as part of any valuation with t" 3' 
e, ~ 

• 
CAF has worked closely with tie through ~ t e,pe:~od and even thought they are part of the 

Princes Street in April 2010 and it nd!il fs'tood that they had done this against the will of 
the other 2 consortium member · o g.l\u~ gingly agreed eventually to a Minute of Variatio.n 

"'--' 
to allow the delivery to be m und~ the lnfraco Agreement. 

e,<:. (). 
Senior Level En a em 'o' 

senior level. i;:;.1} 
0~ 

Carlisle only. l(!~ has recently been named as the Technical Director. It became clear that 

from ~ t1ian Siemens. Siemens lea.d, Mr Michael Flynn experienced a bad accident in 
sum ·

0
er 2010 and his replacement was not visible at all in the process to try and negotiate an 

.ali~native Project Carlisle agreement, although Mr Gordon Wakeford of Siemens was 
(('ihvolved. . 

There have been a number of meetings at a senior level with BB and Siemens and details are 

found in the events log. However, it has never been clear how the lnfraco would reach a joint 
position between Consortium Members or in BB's case within BB. There have been meetings 

with BB involving Mr Kenneth Reid, Mr David Darcy and Dr Keysberg. Most recently Mr 
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Kenneth Reid left BB; Dr Keysberg has assumed a more senior position and BSC now state that 
they do not need the services of Mr Ed Kitzman anymore although he is still present as 
Technical Director. 

PR 

~ 
BB appointed Mr Do.nald Anderson, former leader of City of Edinburgh Council to advise on ~ 
issues. There has been a high level of briefing to the press which, if by lnfraco, is in brea G:!3',o 
the lnfraco contract requirements. Most latterly with the retirement of David MackaX::[M m 
tie/TEL we saw BSC attempt to take legal action. This was dropped at the last minu'W fn the 

case being made which were unfounded. Finally, there has been deter1orat1q,ra, 1n media 

relations with a source close to the Consortium openly commenting on the1r'behalf. 
9:)~ 

Positions (l)-~ o" 
~ 

BB and Siemens outlined that they felt that ne · tion<&~ ere not proceeding and they were 
willing to discuss with tie options to mutual ~ ree ~ t~ rmination of the contract. tie left BSC 

remain and assist tie complete the pro e~ but,s~uld be unw1ll1ng to do so under the lnfraco .(\ ,, 
Contract. CAF were unable to atten s ~ eting d.ue to travel disruption. 

e, o<:-

Trams and maintenance f . ch ict~he future. 
e, ~'0 -

:0 

,<:? 
Following detailed leg(~nalysis .and Senior Counsel's opinion, the decision was taken by tie in 

the contract ad~~stration impasse which had developed around three issues: 
~ 

00 
:<~1he l~fr~co's position _th~t in any case where it puts forward_ ~n Estimate in respect 

0 
1> of a tie 1nstruct:d var1at1on to the lnfraco Contract ?r a_ Not1f1ed Departure (a form 

• 

~0 of mandatory tie Change), the lnfraco has no obl1gat1on to carry out the works 
·~0 comprising the variation unless and until tie either agrees the Estimate or places it -~" 

«"' 
• 

into dispute resolution; 

the lnfraco's position that any amendment to design which altered the so called 
Base Date Design lnfo.rmatio.n (a limited set of drawings frozen at a point in time 
- November 2007) as opposed to the final design of the ETN Scheme) represents 

an event which entitles the lnfraco to automatic additional payment and time 
relief regardless of the reasons for such alteratio.n; and 

DOC.N.0. VERSION STATUS DATE SHEET 

RESOLUTION 2.0 Final 22/12/10 27 

VVED00000641 0027 



Privileged and c.onfid.ential - prepared in c.ontemplation of litigation 

FOISA exempt 
Edinburgh 

• the lnfraco disregard of contractual time scales in which it is obliged to produce 

reasonable Estimates in respect of variations. 

A discrete number of disputed matters were initially selected for dispute resolution. This 
followed concerted efforts to reach compromise through informal mediation in June 
2009. It should be understood that the DRP was commenced with full recognition that," 

The proposition was that without DRP, lnfraco would co.ntinue with damaging obs~ Aacy 
and no resolution on either entitlement or value on their claims would be reache, ·~ nless . . - . . . - . . I 

tie simply conceded across the board to demonstrably inflated claims. Underst od in this 
context, the use of DRP was the only route open to tie, indeed not deploy{~ DRP would 

Add1t1onally, the DRP contains an internal process to achieve settlt fA1ent by agreement 
and tie wished to engage this to ensure that all effort had bee'AJ sed to avoid formal 
external proceedings. In numerous instances this has . It ~ tie driving lnfraco to a 
compromise o.n the Estimate which would not have n a<it~ievable without either using 
or threatening to use 
variation in question. • C 

4.2.1. General Overview e, -{:;-
~ ~o 

To date a total of 25 items have b 
issue referred has been one of ati~tf:he reduction in value awarded to BSC has been 

is as follows: 

() 
0" 

0 

e, :§, 
~ ,10 

~ 
~1} 

-0-. 
; ' 

e,~ 
~,?J 
~ 

e;O 

~ 
~~(lj ·~ 

«'" 
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No Topic Subject Stage Complete 

1 Bus lane on Princes Street Initiate Work Settled at internal v 
stage 

2 % uplift in prelims .C.osts Mediation v 

3 Hilton Car Park Contract definition Adjudication v 0-Q 
-"" G 

4 EOTl Costs Mediation " .C:,.U 
C10 

' . 

5 Gogarburn BODI - IFC Adjudication "~ ,:9 
"' 6 Carrick Knowe Bridge BODI - IFC Adjudication ;Jrf{; " 

0 
~ 

7 Russell Road Bridge BODI - IFC Ad'udicatio.r:i~"' " (/0 
' 8 Haymarket BODI - IFC/ Costs ..p et: lo ~.:at internal " flj .. , 

st,915e 

9 B.aird Drive BODI - IFC 

0' " 
~ • stage 
~ 

10 Balgreen Road BODI /c9~ {:, Settled at internal " 
~ ;,\'S 

stage 1j, 

11 
< , ... 

" Depot. Access Bridge DDI - ,r~tycosts Adjudication 
ii} 

=~ 

12 MUDFA Rev 8 G ·"'' - Adjudication " i!}f;!il e 

,s:;::. ·~< ,, 
13 Section 7 track ' :;,,... " BODI - IFC/costs Adjudication " age 0v 

~» 
14 Tower Bridg ~~- BODI- IFC/costs Adju.dication " <:) 

' 
15 Murrayfield ~ derpass .Clause 34. 1/80. 13 .Adjudication v 

~~ (ability to instruct 
1;,o<Zi works before an 

,s::,...,, 
,.o estimate is agreed). 
. .,. 

16 ~)L; ndfill Tax Costs Adjudication " 
~ qj 

Jt1:J u 
;,}!i 
-

Sub contractor terms Principle Adjudication " 
18 Preliminaries Costs/ payment Adjudication x 

19 Section 7 Drainage Valuation C.osts Referred by BSC. CEO " 
of ND 6 & & 7 meeting held 13 

October 2010. 

Agreed valuation. 
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20 

21 

22 

23 

24 

25 

Valuation of PS.SA 

Section SB track drainage 

Section SC track drainage 

Lindsay Road 

South Gyle Access Bridge 

Bankhead Drive Retaining 

Wall 

4.2.2. 

Included now in total 

of DRP on Section 7 

above (item 13). 

Costs Mediation 

Part settled at . . 

mediation 

BODI - IFC/ Costs Settled at internal 

stage 

BODI - IFC/ Costs Settled at internal 

stage 

Costs Internal stages ~ 

0 .. -\.! 
Costs 

Costs ~ l 't '· 1' rna s, ages 

·~" ,.._.. 
' ~ ~ r~ "''Ct, -.J ·~"-' 

e, -{::­

I()' 

x 

r:; 

" 00'< 
~ _,,O 

" ' Qo 
"'-.. 

( ~ 
' 

x 

x 

(Table 7} 

· O 
The following provides a brief o iew~lfthe main issues which have been referred 
to adjudication through the iO ute eeg lution Procedure under the lnfraco Contract. 

continuing DRP Strateg G c,O 

Hilton Hotel Car . ~0 

proceed with th,~carrying out and completion of the construction/re-configuration of 
the car parkirit ) r paces at the Hilton Hotel (''Hilton Hotel Car Park'') unless and until it 

Resolut, ctn Procedure . . »·v . 

G 

0
arariation to the lnfraco Contract. The amount claimed for this variation was £90,067. 

0(1, The Adjudicator (Mr Robert Howie QC) wholly agreed with tie's position, in that 

<( instruction (or any additional payment) from tie. 

Gogarburn Bridge and Carrick Knowe Bridge 

lnfraco and tie did not agree as to the extent to which the matters depicted on the 

DOC.N.0. VERSION STATUS DATE SHEET 

RESOLUTION 2.0 Final 22/12/10 30 

VVED00000641 0030 



Privileged and c.onfid.ential - prepared in c.ontemplation of litigation 

FOISA exempt 
Edinburgh 

Issued for Construction Drawings in respect of the structures known as Gogarburn 
Bridge and Carrick Knowe Bridge constituted a Notified Departure in terms of Pricing 

Assumption 3.4.1.1 of Schedule Part 4 (Pricing) (referred to generally as the ''BODI to 

IFC issue''). tie then referred both matters to the Dispute Resolution Procedure. 

On matters of interpretation of Sch.edule Part 4 (Pricing) generally, tie's position was 
that Schedule Part 4 (Pricing) says the lnfraco's price for the specified works (th3'\ 
''Construction Works Price'') is a lump sum, fixed and firm price for all elements.-«)~ 
work required as specified in the Employer's Requirements and the lnfraco Proa3, 'a1 s. 
A Notified Departure occurs if the Base Date Design Information is amende£;f~which 
gives rise to an examination of the price if that is justified. lnfraco's positiGoli~as that 
the Construction Works Price is to be based upon the Base Date Desi~t 1'nformation 
only and matters that will become Notified Departures are matters~~ t fall outwith 
normal design development that could be construed from the info rt:~ tion available to 

the ''normal development and completion of des, ro~ .tne 1nformat1on available at 
Base Date Design Information and ''normal . OP,~'iti t and completion of design'' 

has to be understood in the particular wa vi,~c!, in the lnfraco Contract in that it 
excludes changes in shape, form or outl. peci'~ tion. 

clarified in paragraph 3.1 of Sc le Rd:/ 4, and thus limited by the Base Date Design 

price. Adopting ~hat reac,®ingt ~ ~ Adjudicator pro~eeded t~ find. that a number O·f 
the matters depicted ~ tb~ , ~ sued for Construction Drawings 1n respect of the 
structures known og,,~ burn Bridge and Carrick Knowe Bridge constituted a 

Though Mr Hunte~ ·as not asked to decide upon matters of valuation, it is the case 

the Gogar ~ Bridge and Carrick Knowe Bri.dge structures .are grossly overstated -
such th~,:.f lnfraco's Estimate in respect of Gogarburn Bridge was in the amount of 
£313,~0.31, whereas tie's assessment was in the amount of £72,551.35. This matter 
wa. ~ ubsequently agreed as £176,195; and (2) lnfraco's Estimate in respect of Carrick 

~~b we Bridge was in the amount of £391,971 , whereas tie's assessment was in the 
~ amount of £99,403.92. This matter was subsequently agreed as £138,265. 

~~(lj ·~ q<-" Russell Road Retaining Wall 4 

lnfraco and tie did not agree as to the contents of lnfraco's Estimate in respect of the 
structure known as Russell Road Retaining Wall. lnfraco then referred that matter to 
the Dispute Resolution Procedure. The Estimate was in the amount of .£4,597,847.07 
and concerned three elements (LOD, Contamination and Foundations) 
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As part of that dispute, the arguments previously advanced by both lnfraco and tie in 
the Gogarburn Bridge and Carrick Knowe Bridge disputes were rehearsed before a 
different adjudicator (both tie and lnfraco accepting that the decisions of Mr Hunter 
were not binding on the adjudicator). 

~ 
On matters of interpretation, the Adjudicator (Mr Wilson) roundly rejected lnfrac£>.;~ 
position that the Construction Works Price could be construed as being solely f6°"'~he 
Works shown on the Base Date Design Information. Similarly, the Adjudicat~~rgely 
agreed with tie's interpretation of Pricing Assumption 3.4.1.1, in thaV ''norma/'' 

development of design is progression towards the Employer's Require.~~ "ts as would 
be expected by .an experienced contr.actor and his designer;qja nd the word 
''amendment'', which qualifies the application of Pricing Assum 'Etdn 3.4.1.1, means 
that Pricing Assu.mption 3.4.1.1 can only apply to something s~ ,JVing on the Base Date 

Requirements. ~ ~'"· 
~fl} 'S.,9 

claims made by lnfraco (as set out t9. e ~sl-Ymate) might not succeed. Those defences 

the amount of £4,597,847 , ti~@aving assessed an amount of £701,467.95 in 
respect of Foundations ( hav· g been withdrawn by lnfraco as part of the dispute 

dealt with separ ¥ i cJ the Adjudicator decided that the amount of the 
Foundations to ,46t 857.21. 

,<li'Q 
~ 

Section 7 A Track Q.Minage 
~ 

~llf 
lnfraco and <&"e di.d not agree as to the contents of lnfraco's Estimate in respect of 
Section ~ t Track Drainage. tie then referred that matter to the Dispute Resolution 

£2~[073.60. 

01> 
~0As part of that dispute, the arguments previously advanced by both lnfraco an.d tie in 

-~~0 the Gogarburn Bridge and Carrick Knowe Bridge disputes were rehearsed before a 
<:?"' different adjudicator (both tie and lnfraco accepting that the decisions of Mr Hunter 

were not binding on the adjudicator). 

During the adjudication process tie and lnfraco were able to agree the valuation of 
certain Notified Departures, those amounting to £242,068. 
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tie sought a declaration that the matter relied upon by lnfraco for the balance of its 
claim did not constitute a Notified Departure. The Adjudicator (Mr Coutts) came to 
the view that a Notified Departure had occurred in respect of the remaining Section 
7A Track Drainage. 

[The matter of valuation of that Notified Departure was not 
Adjudicator. That was subsequently settled during the internal 
valuation dispute raised by lnfraco at £755,000.] 

put before thR'\ 

~ 
..._{O 

. ~ 

structure known as Tower Place Bridge. tie then referred that · a'.'"trfe r to the Dispute 

Resolution Procedure. The Estimate was in the amount ~ f, £595,358 (and was 

Departure was (negative) £305,026.66. The dis pr1Rc;:1pally concerned matters O·f 

a.dministration of the electronic data roo~ anM ~e documents stored therein in 

e, -{::-
value of the admitted Notified 

~ to 
Depot Access Bridge 

,s:;::. . ~ 
lnfraco intimated ·. 1fie cID1 parture in respect of the structure known as Depot 

Access Bridge ©. lhfr~fu·s Estimate valued the Notified Departure at 

associated walls ot:@e single integrated structure of which tie said the Depot Access 

Estimate. tie,ipiaced a negative value of £4,827,117.21 on the Estimate (in tie's view, 

lnfr«t<1;0 then referred the matter to the Dispute Resolution Procedure. In its Referral :,, ._ 

· tice in the adjudication, lnfraco reduced the value of its Estimate to £1,819,180.29 
~to a reduction of £659,024.76). 

~~(lj ·~ q<-" The Adjudicator (Mr. Porter) decided that the Depot Access Bridge did not form part of 
a larger single integrated structure affected by the same Notified Departure, and so 
the associated walls did not require to be valued in the Estimate. Mr. Porter valued 
the Notified Departure in the sum of £1,230,624.80. 
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(It would be open to tie to intimate a separate Notified Departure to lnfraco in respect 

of the associated walls. This has now been notified by tie). 

MUDFA8 

At a second hearing, lnfraco led evidence in support of its claim for an extension of 

time. Mr. Howie decided that in respect of Section A, lnfraco was entitled to an 

extension to 2 November 2010. In relation to the other sections, Mr. Howie found that 

lnfraco had failed to prove its case. In his Reasons, Mr. Howie held that lnfraco had 
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wrongly equated Designated Working Areas with Intermediate Sections. He also held 
that lnfraco were un.der no obligation to include acceleration measures as part of the 
Estimate. 

Murrayfield Underpass - 80.13 Instruction 

whether clause 80.13 empowers tie to instruct/direct lnfraco to proceed witho fi~ 
work in the context of a Notified Departure (there being no dispute as to th~ xistence 

80.13 to instruct/direct as set out above. ;t-0 
e, 

e, {;:, 0 

Following this decision, tie has cat~ o isep~l~ TC's according to the adjudicator's 
decision and is refining actions ~ d O,A~ Kls categorisation. ~--, 

~0 
Landfill Tax 

. . e, <:;::, ·~ 
Lord Derva1rd give rea ~fls as to why the lnfraco Works woul.d not have been an 

proposed that a y mgre·mater1al be removed than 1s necessary for the tram line to be 
constructed, and tpa, the tram line as constructed will be surrounded by ground 

which incluqgcJ expert reports and a statement from David Balmer, .and the basis upon 
which Lo ·;: oervaird arrived at the conclusions he did are not explained . 

. vO 
As~ rd Dervaird found that no exemption would have been granted, there was no 

s ~ed for him to come to a decision as to whose responsibility it was to apply for the 
~0exemption. In paragraph 13, he never the less expresses the view that it was for tie as 

-~~0 the beneficiaries from an exemption to make the application, although he gives no 
<:?"' reason for this conclusion and there is no consideration of the legal arguments put 

forward by tie in support of its position that lnfraco were under an obligation to apply 
for the exemption (presumably because there was no need for Lord Dervaird to come 
to a decision as to whose responsibility it was). 
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Lord Dervaird grants the declarators sought by the lnfraco, which can be summarised 
as follows: (1) provided Clause 80 is complied with lnfraco are entitled to be 
reimbursed landfill tax; (2) lnfraco were not obliged to apply for an exemption from 
landfill tax; (3) no exemption if .applied for would have been granted; and (4) the 
amounts to be reimbursed to lnfraco for landfill tax do not require to be 
discounted. The wording of the first declarator is important. lnfr.aco are entitled to be :A 
paid or reimbursed landfill tax ''always provided the Notified Departure Mechanism .:s.)"Q 
complied with''. In circumstances where there is a more cost effective way of dea& g 
with contaminated material than disposing of it to landfill, for example., such 'B'"' 
treating the contaminated material, then lnfraco should not be entitled to is ose of 
the contaminated material to landfill and claim reimbursement of landfi.ll:'~ x. 

. .. ~'" 
Sub'-contractors 

0~ 

Key Subcontractors to which clause 28 applies ex. ed by,,each of the lnfraco 

Future matters 

e, -{::­
~ ~o 
~ ~'lf 

·~ 

the basis of those Esti~~es ~~ing very significantly overstated, but also to drive home 

rather represen s t ~~'Zpr1ce for constructing the entire lnfraco Works 1n accordance 

~1} 

court JU&ijment and either party 1s free to take an adJud1cator's dec1s1on to l1t1gat1on . 

. e;O 
4.2'-.it DRP Outcome 
'6' 

0 
~ The original strategy of DRP as outlined in the March Pitchfork report was to: 

.:::,,~(lj. • test a number of the contractual principles which lay at the heart of the 

q<-" changes; 

• drive down the values of the Estimates being submitted by BSC; 

• get work started at a number of locations through the application of Clause 

80.15 of the lnfraco contract, and 

• drive ch.ange in behaviours by the contractor. 
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We can say that the strategy has been successful in driving down the values of 
Estimates an.d that is evi.denced already within the report. It has also resulted in work 
starting at a number of locations where it was stopped subject to the changes being 
.agreed. However, mobilisation of the contractor was slow and inevitably the 
contractor soon found other ''changes'' which were subject to the same behaviours. 

clear direction on the operation of the contract or the interpretation they he'~given 
is subsequently open to further interpretation. This means that it has n t provided 

0 
Behaviours have not improved as a result of opting to put things in,t' DRP. Indeed, we 

coverage creating tensions across Stakeholder gr · . -t;,...,· 

~(l:f n,~o 

parties and to date has hot delivered int ~~} acted as a catalyst to progress the 
works in line with the Programm . · P i~ management resource hungry and an 

expensive process for all parties. ]9.i w 9,s~~ cognised at the December 2009 TPB and 
resulted in Project Pitchfork a ort~~''1n the PF1 report as a means to find a new 
way to deliver certainty of c nd~~gramme for the Edinburgh Tram Project. 
For all disputes which h bee ro.::, esolved through the DRP process the value of the 

4.3. Carlisle 

e, (~ 

-0 
; ' 

4.3.1. lnitiatiR::Q)'of Carlisle 
0~ 

Suppl~ ental Agreement which applied the same terms and therefore regime to all 
f ~~4;1:'e on-street works. They were doing so under the mistaken threat to tie that 

~ h'.e re was little time left before lhfraco would withdraw fr.om the lnfraco Contract. By 
~ late April in 2010 tie had made it clear that extending the agreement wasn't 

-~~0 acceptable and that the outcome of the Princes Street Agreement was not seen as 

<:?"' being a success. There had been unacceptable disruption to the City; the quality of 
the work was in some areas defective; and the cost was unacceptable. Moreover, the 
Consortium had not delivered a final integrated design f.or the remaining areas .of on­

street work and this was one reason why tie h.ad refused to issue a permit to 
Commence Works at Haymarket. 
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To enter into an extension to the Supplemental Agreement would have committed tie 
to unknown costs and an unknown programme as well as having reduced control on 
the disruption to the City streets. In recognition of the fact that the on-street works 

had been delayed by late utility diversions tie were offering to deal with the whole 
matter by way of Clause 65 - Compensation Event. 

Board) contacted Anthony Rush with an invitation to meet on a one-to-one b~ i to 
see whether there could be an agreement on an agenda for change. 'V 

o'-

a sensibl~ way forward, being to truncate the l_nfraco Contract a~fila_bout the. East_ 
end of Princes Street/St Andrew Sq on the basis of a guarante~tt;11ax1mum price with 

take over the C1v1I Eng1neer1ng Works between H ark~t. and Shandw1ck Place. Mr. 

team'' and that any negotiations should be er.~~:,strictest confidentiality and 
without prejudice. It was very clear an ie,'\he <;iR)'h that ''price certainty'' was a 
cardinal requirement of any truncat · '1gree~~t. This became known as Project 

A§ 
The purpose of the first me · h:lt• n 21 April 2010 above was to discuss an 
initiative for the Edinbur ram S'.rr'oject to: 

G 
~ ·~ 

• re- 7re;,.p,;l:lase the works for the lnfraco Contract 
'!;,) 

• op ~,vised delivery dates for the re-scope/re-phase the works 

• 
r~~1sed delivery dates 
~ 

~llf 
Given the i~tculties being encountered in discussions with BSC in relation to on-
street w~ s, starting works in relation to Clause 80 etc, it was decided that tie 
would~ gage in these discussions (which aligned with one of the key 

re~t?'mmendations made at the TPB in March - monitor the opportunity to achieve a 
<9~tial or full exit of BB) to see if a successful outcome could be achieved. The concept 

~Co of this was that civil engineering work beyond a terminal point would be descoped 
:~0 from the lnfraco Contract whilst tie maintained the aspiration of keeping the lnfraco ·~ 

«'" Contract intact and Siemens involved. 

Our objectives were to pursue the following actions identified in the Pitchfork Report: 

• Monitor opportunity for BB Exit on acceptable cost/risk terms; 
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• Wrap it into a revised lnfraco Contract compliant with procurement 

regulations, and 

• Find a new way of working with BSC which mitigated .against further dispute 

risk. 

4.3.2. Carlisle Governance 
Q~ 

0 

Rush and advisors from GHP associates and DLA. This team was authorised to<91 scuss 

options, but had no power to agree or commit. All discussions were held on without 

0 
This resulted in a draft Memorandum of Understanding - MOU ( ratf 2) (Appendix 16) 
being sent to BSC on 4th May 2010 and a programme was set ~ · nticipating an 

~ . ~-,· 

follows: g .~~ 
n\ <. ~ 

~t(.I & 
Included: e, ~ 

• 
• All work from the Termi ~ I oiQ,~' .'f'.o be agreed but expected to be at St 

Estate· h~ 
I ~'C.J 

• Provision of all .. . ms; o<:.'· 
• Completed, · gr~t, and assured design 

• Testing, mis~ ning and Maintenance, and 

• 
I nfrac c~ :t,ract. 

; ' 
~ 

Exel uded: i;;;.1} 

~~ Gogar Interchange. 
c,O 

o,~th a programme with adjusted liquidated and ascertained damages attached to this e 
0

(:jj programme. 
~~· ·~ 

«'" Subject to a tie Change Order tie will have the following options: 

• Purchase unused equipment from Siemens; 

• Provisional contract with Siemens to provide electrical and mechanical 

services(E&M) from Terminal Point to Newhaven, and 
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;~ 
<(' 

• Provisional contract with Siemens and CAF to Commission and Maintain 

from the Terminal Point to Newhaven. 

Step-in rights for tie 

lnfraco will give tie an irrevocable price adjustment to the Contract Price which 
would be instigated by either tie or lnfraco for tie to exercise step-in-rights (on 
terms to be agreed). for the following works: 

~'\ 
c,O 

o' 
o"' 

• Civil Engineering Works from Haymarket Viaduct to the Terminal PoQ 

• Remedial Work to Princes Street 

Note: 
to agreement of a tie Completion Date. ,, {:? 

,7'!-., ~~() 

~ 
~'Q 

0 

• Permitted tie to instruct w . r fro~l'f e Terminus on a ''provisional'' basis 

• Retained Siemens as the vide1''h¥ E&M works 

• Retained CAF as the Proi~r 
C'\'O 

• Retained SDS as th~ sireCPr ovider 
• Satisfied the re g;me(ll Jof the ICP 

f.:. b~. 
It was intended th 
by tie in accordan wit "~mpetent EU procurement regulations. 

,'Q 
Draft Heads of TB(,'0JS & Assignation Agreemen.t 

~ 
tie also deveil~ d a draft Heads of Terms (HoT's) (Appendix 17) which was shared with 

proces~ f formalising what was outlined in the MOU in anticipation of the legal 
ag ee,)hent being reached. 

Co 

On the same day as tie sent the HoT's to BSC, BSC formally wrote to tie confirming 
their desire and commitment to complete the lnfraco works under Project Carlisle, but 
.also including .a sting in the tail which documented their qualifications for such an 

agreement. These qualifications related to programme and LAD's, confidentiality 
agreements and finalisation of scope. This was followed up by a letter dated 11th June 
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2010 re-iterating that BSC could not meet tie's desired completion dates for the 

project as set out in the Ho T's. At this point, BSC had not engaged with their sub­
contractors to start the pricing exercise for the GMP. 

By mid-June 2010, the Carlisle negotiations had commenced. There were signs of 
cornrnon ground but Siemens did appear to be leading the discussions and BB :A 
appeared to be engaging reluctantly. It is fair to say that d.uring the entire process, thl}-Q 
negotiating team had consistently felt that BSC (or BB) saw this as an opportunityd 0v 

re-price the revised scope. There is currently no documentary evidence for th~ ~ ut 
this is seen as one of the main areas of risk. Additionally, the programme su'ia"mitted by 
BSC in their letter of gth June 2010 identified an OFRS date for Airport - 'i!~ market as 

(b 

However, during June, BB introduced a new face into the equafis,'h - Mr Ed Kitzman. r,, 
By end of June the negotiation team was reporting a y p~ si,tive approach fro.m 

Kitzman. ~ ~ 
~fl} 'S.,f) 

stil.l not starte~ BSC did s~ate that ~ w~ e. ~eari_ng up for it with additio~al resources 
being brought 1n frorn Asia for ~ exer~~e. tie raised concerns about design and BSC 
confirmed that they would a f.u!j] assured and integrated design completed by 

~ 

proposal to a main bo me.e:~1ng on 20th July 2010 for a dec1s1on. 
f.:. 0" . 0 ~el 

Mr Rush & Mr .~ nea~ ·from tie had discussions with BSC over the weekend of 
19/20 June wh ea ~ sed scope was shared and it appeared that .as of 21 June tie 
had a higher level p~ ptimism about a deal being possible than the previous week. 

~ 
~1i-

tie respond~ o the gth June letter and were advised during week of 22 June to expect 

a respon se~~y end June. :!,,, ,. 
, e;O 

Th~~quence of events was then as fo.llows: 

01> 
~0 

~~(lj ·~ 

• The response which was promised by 22nd June was actually received on 
29th June. This contained an ongoing commitment to work on Carlisle. The 
letter also contained a number of ''clarifications'' to the GMP and a 

prograrnrne which only indicated delivery frorn Airport to Haymarket. This 
«'" 

missed a Tram Project Board deadline but also missed a date of a meeting 
tie had with the Minister. 

• Whilst work had started on the GMP within tie with the creation of 
templates and sharing of information between the tie team and its advisors, 
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as at 20th June BSC had still not started this pricing exercise by speaking to 

sub-contractors. It had been agreed that tie woul.d have a seat at the table 

for the meetings with sub-contractors. Whilst the exercise hadn't started, 

BSC had committed additional resources including resource from Asia to 

assist. By late June/early July this process had started and a GMP was 

delivered to tie on 29/07 /10. ~ 

• Mackay and Jeffrey had a telephone conference with Darcy and Wakeford.O~ 
on 5th J.uly. Again, the to.ne of the meeting was positive. An integrated o'-v 
assured design was promised by 16th July & BB advised that they exe;~ ted 

arranged for 26th July 2010. Q 

review the design. The first tranche of what purportec;!)to be the assured 

not capable of acceptance by tie. tie h . evi1:~ed the GMP offer and 

planned to ma.de a counter offer to gj'du.i;,fei, week commencing 23/08 
with further discussions held with'elc t~~eek. Offer was made on 

culminated 1n a senior · ~ I m.e,e :rng on 13/09/10 (Jeffrey, Rush, Mowatt 

this meeting tier ved w ithout warning, a revised offer from BSC. It was 
'· clear at this m g te;a · any Carlisle agreement was still some way a.ff. 

• There then · we.~"2 meetings between Richard Jeffery of tie and Richard 
Walker · C tG , i scuss DRP items. At these meetings Richard Walker 

sug to . t~' that BSC would be interested in seeing if there was a way 

achie ing ,~ ' ' ature divorce''. This was followed by a formal meeting on the 

Wal lte0
• and Michael Flynn of BSC. 

i ~ee no point in meeting again to discuss anything and everything but the 

~ scope, programme, T&C's ..... " tie soug.ht clarification from all 3 lnfraco 
o ~ parties that they were formally withdrawing from the Carlisle process. No 

-~~ 29/10/10 to advise that they no longer felt the need for Ed Kitzman's 

<:?"' involvement, that they were not withdrawing from Carlisle but insisting that 

it was tie that had to compromise to make Carlisle acceptable. BSC's final 

correspondence was short but outlined their ongoing and combined interest 

in finding a compro.mise solution with tie. Carlisle was not mentioned in this 

letter and it was sent at a time when discussions had been ongoing with BSC 
about a ''mature divorce''. 
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4.3.4. Carlisle Status 

Detailed discussions took place between the lnfraco (represented by Ed Kitzman) and 
for tie (Rush and Molyneux). These discussions were on a without prejudice basis and 
neither parties' representatives could commit the party they represented. In line with~ 

proposal was not compliant with tie's essential requirements of price certainty. (Si,n 
effect retained the lnfraco's ability to apply Schedule 4 to an increased price fff~ 
reduced scope of work. 'V 

o'-

valuation to the lnfraco on the 24 August 2010. This offer was baseli on the detailed 
discussions with Mr. Kitzman and if accepted it would have ac~ e ed tie's 

price within the budget for ETN and a desig.n fort . Orr\~Jetion of the ETN to 

Site management that they were not in fav of .tk_~ proposal, but more senior 

work. e, ~ 
~ ~o 

Proposal'' on the 11 Septem O~ J; The offer again achieved none of tie's essential 
requirements; it in effect @ught t fworsen tie's position. Nevertheless further 

. ,,-
discussions took place M~ Kitzman subsequent to which a revised offer was 
made by tie on 24 em t ,r 2010 which was agreed by Mr. Kitzman to be a 
framework on · thez~arties could reach a commercial settlement. 

0~ 
~ 

There has never be~ an explicit rejection from the lnfraco of the principle of tie's last 
' offer but it co~~be said that as their letter dated 1 October 2010 rejected tie's price 

revised iJ;:tt e. Moreover, the lnfraco have a desire to truncate at Haymarket and for 
Sieme~si o provide materials only to Newhaven from Haymarket. 

c. 
~ 

g 'f.?e difference in the price of tie's offer and the lnfraco's counter offer is not easy 

Q;0 to assess because they are predicated on different parameters. 
·~0 -~" <;?"' The table below shows the iterative process engaged in by the parties in an attempt to 

deliver these core objectives. 

Offers Date GMP Programme Scope Reference 
BSC 29/7/10 £443.3m & 19/11/12 Airport to Princes Street East. 25.1.201/El<l/ 6338 

Euro 5.8hl plus Newhaven Enabling Wo.rks 
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