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Dear Ms Lindsay 

EDINBURGH TRAM NETWORK (''ETN'') 
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SLF /JM/310299/15/ 

16755155.1 

16th Dece1nber 2007 

DRAFT CONTRACT SUITE AS AT 16th DECEMBER 2007 

As you know, since the announcement of Preferred Bidder on 23 October 2007, we 
l1ave been working i11te11sively under tie's i11structio11 with the Bilfinger Berger 
Siemens Consortium legal and commercial team. The objective has been to reach a 
position on the post Preferred Bidder refi11ed contract documentation suite to support 
tie's programme for financial close by 28th January 2008. 

PROGRAMME 

The following was foreseen by tie as enabling Council officers to recommend Full 
Cou11cil autl1orisatio11 for tie to enter into the ETN co11tract st1ite. : 

• Core Infraco Contract te1·ms settled and aligned with Tramco Contract 

We are able to report the draft ETN contract st1ite has been advanced to a 
point w-here there are no significant legal issues outstanding on the core terms 
and conditions wl1icl1 could currently be seen as an obstacle reaching a 
contract close a11d signature as progran1med by tie. Work re1nai11s to translate 
commercial and technical positions being settled into agreed detailed drafting 
and tl1ese tasks are bei11g 1nanaged and closed ot1t n1ethodically. 

After a slower than ideal start, h1fraco/Tramco Co11tract alig11n1ent has 
accelerated to detailed exchanges and prioritisation on all issues outstanding. 
Since reporting to you on 30th November, we have 1nade good l1eadway i11 
understanding all of the BBS Consortium's pote11tial co.11cems. Full re­
engage1ne11t with CAP, tl1e tram vehicle supplier and 1naintainer, in order to 
close out the exercise, is scheduled for tlus week and there l1as already bee11 
positive initial dialogue and acceptance on a number of important issues. 

Updated Risk Allocation Matrices 

We are instructed by tie that a ft.111 presentation l1as been made by tie to 
Council Finance officers based on tie's Master Project Risk Matrix and that 
no issues of concern arose. Detailed contractual risk allocation matrices for 

DLA Piper Scotland LLP 
Collins House 
Rutland Square 
Edinburgh 
EH12AA 
DX ED271 Edinburgh 1 
T +44 
F +44 
W \I\N\/W.dlapiper.com 

Regulated by the Law Society of 
Scotland. 

A limited liq_bility· pc;utnership registered in 
Scotland (number 300365) which is a law 
firm and part of DLA Piper, a global 
organisation. 

A list of members is open for inspection 
at its registered office and principal place 
of business, Collins House, Rutlan·d 
Square, Edinburgh, EH1 2AA and at the 
address at the top of this letter. Partner 
denotes member of c;1. limited liability 
partnership. 

UK switchboard 
+44 (0)8700 111 111 

JN\'ESTOR TN' PEOPLE 

CEC01448715 0001 -



the I11fraco and Tramco Contracts are up to date and accurately reflect the 
status of eacl1 draft agree1nent. 

• Performance Security Package 

RISK 

There are two co1nponents to the performance sec11rities bei11g provided by 
the BBS Consortium: (i) bo.11ds/fi11ancial guarantees to be issued by 
acceptable sureties (to cover tl1e construction, comn1issioning, n1aintenance 
and asset l1and back (at end of contract term) responsibilities and (ii) parent 
company guarantees to u11derwrite the two UK contracting subsidiaries. 

The ''On De1na11d'' Bonds being offered by the BBS Consortium have been 
negotiated to a level ( on proposed amo11nts and detailed acceptable terms and 
conditions), enabling the BBS Consortium to approach their proposed 
s11reties for confir1natio11 of prici11g. No issues of significance are 011tstandi11g 
and these instruments will be in full agreed form satisfactory to tie well 
before progran11ned fi11ancial close. 

Parent Company Guara11tees: draft instn1n1ents are with botl1 Consortiu111 
member Ger1nan parent co.1npanies and we have advanced these negotiations 
in parallel with the negotiation of the terms of the Co11ncil's for1nal Guarantee 
of tie's payment obligations under the ETN suite of contracts . Council legal 
and finance officers are closely involved in this process and we would expect 
to be able to close tl1is set of i11stru1nents to fully agreed forn1 quickly, agai11 
presenting no risk to tie's contract close programme. 

Confirmation of N ovation Strategy 

There remains tl1e process through which CAF and Parsons Bri11kerhoff are 
committed to novation of their agreements to the BBS Consortium. This is 
being managed closely by tie, in conjunction ,vith an agreed approacl1 witl1 
the BBS Co11sorti11111. Papers have now been excl1anged 011 how tl1e SDS 
novation process will reach close on a practic.al and commercial level. Full 
draft novatio11 agreeme11ts have been reviewed by all parties involved (i11deed 
have been in play since the issue of the tender documentation in October 
2006), com1ne11ts are now being received a11d evaluated so that when 
tecl1nical/co1nn1erical discussio11 fi11isl1es, tl1e doc11mentation ca11 be rapidly 
tailored to reflect the arrangements reached. The production of these 
contracts is a functio11 of the pace and con1plexity/clarity of discussio11 
outcome, not co.11tractual negotiation. We have no indication that any party 
involved (BBS, CAF or Parsons Brinkerhoff) has placed or is intending to 
place a block on the for1nal novation n1oving to close 011 agreed tern1s . 

We remain of the view (as in both our earlier written reports to you) that the 
contract11al allocatio11 of risk a11d respo11sibility betwee11 tie Limited a11d the 
competitively selected private sector providers remains broadly aligned witl1 the 
market norm for UI( urban light rail projects, taking i11to account: the distinct 
characteristics of the Edinburgh Tram Network, its techi1ical a11d com1nercial state of 
readiness at ITN issue in October 2006 coupled with the development of scheme 
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engi11eering and data design si11ce that date .. Refinement will be needed within the 
draft ETN contract suite betwee11 11ow and progra1nn1ed close to take accou11t of tl1e 
actual final state of tl1e Employer's Requirements, the matching Consortium's 
proposals a11d project specific and Background Information. This exercise is mapped 
and at present is not expected to either 1naterially alter risk allocatio.11 or adjust the 
core contractual rights and responsibilities. 

You l1ave req11ested a ft.1rther interim view 011 risk generally a11d on significant 
movement since Preferred Bidder appointment: 

1. During the Preferred Bidder stage, there has been a predictable hardening of 
sta11ce by the BBS Co11sortiu1n on matters where tl1eir position l1ad bee11 
expressly reserved or outlined only ( either due to extreme time pressures of 
the programme on contract negotiation to Preferred Bidder appointment or 
d11e to paucity of teclmical information/inco1nplete due dilige11ce) . Two areas 
where, in our view, the desired CEC public-private risk allocation may not be 
acl1ieved are Conse11ts a11d Third Party Agree1nents. The prin1ary reason for 
this is the BBS Consortium's view that tie/CEC are best placed to 1na11age 
risk associated with certain consents and full compliance with pern1issions or 
constraints under tl1ird party undertakings . tie/CEC's role l1ere is also a 
reaso11 why an adjustment to responsibility retention by tie/CEC for some, 
but not all, of these 1natters (which are essentially a project 111a11agen1ent a11d 
stakeholder interface function) may not be unpalatable. Parsons 
Bri11ckerhoff s functio11 and performance in relatio11 to planning consents is 
also central l1ere. The Consortium does accept risks associated with the 
performance of works to meet the requirements of third party agreements and 
1111dertakings (entered i11to by CEC and /or tie to precl11de or ren1ove 
ob_jection at parliamentary stage) which we were instructed to include in the 
ITN draft Contract Suite. 

2. Network Rail Asset Protectio11 Agree111e11t: there are a n11mber of Network 
Rail agreements under negotiation involving land and property rights (for 
access a11d occupation of site) and operatio11al railway i11terface a11d 
protection. We have been instructed in relation to the draft Asset Protection 
Agreement. The proposed risk allocation under this document is onerous, but 
it is a regulatory ten1plate and tl1e ability to negotiate (indeed on any 1na_jor 
project interfacing witl1 Network Rail assets) on it is always relatively small. 
The extent of co1nmitme11ts offered by Network Rail is lin1ited (e.g. the level 
of liquidated damages they are prepared to offer sho11ld their actio.11s delay 
ETN works) but i11demnity required fro1n tie/CEC is out of proportion to the 
act11al extent of works and operational i11terface between tran1 and railway. 
Though our engagement has acl1ieved i1nprovements on the terms and 
conditio11s, tie's leverage to obta111 more balanced conunercial arra11gen1e11ts 
has been not been great. tie is seeking to re-involve Transport Scotland i11 
order explore l1ow the wider ''future impacts'' indemnity (as opposed to the 
indemnity in relation any physical loss/damage or costs caused directly by the 
ETN works themselves) Network Rail is requiring can be under,vritte11 by 
Transport Scotla11d, give11 their special fu11ding relationship with Network 
Rail and their overall responsibility for the Scottish Railway. This possibility 
of this support had been intin1ated to tie b11t, after preliminary disc11ssio11s and 
a request for a decision, no commitment was forthcoming. 
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3. ETN Third Party Agreements: mt1ch work l1as been done and time invested in 
securii1g agree1nents with con1mercial organisatio11s and private i11dividt1als i11 
order for their legitimate commercial and private interests to be protected in 
suitable contractt1al fashion. Ct1rrent negotiation centres arot111d tl1e exte11t to 
which the BBS C.onsortium is prepared to indem11ify CEC and/o.r tie against 
claims fro1n third parties (benefiting fron1 tie/CEC undertakings) resulting 
from ETN constructio11 and 1naintena11ce activities . 

These agreements contain safeguards (to extent tie's team were able to 
negotiate these eitl1er at the parliamentary stage or later) but the project 
progra1nn1e and budget will 11evertheless ren1ain to so1ne degree vul11erable to 
any of these stakeholders seeking redress within the limits of their 
con11nitn1ents/rights. In short: tl1e actt1ality of even pern1issible and expected 
disruption and inconvenience may result in tl1ese stakeholders using their 
entitlements aggressively. tie is alive to this risk and proper executio11 of 
tie's planned n1anage1ne11t a11d mitigation strategy sl1ould reduce tl1ese risks 
significantly .. In negotiations to close we will continue to explore rigorously 
witl1 the BBS Consortiun1 ho,v they are prepared to absorb as n1ucl1 
responsibility fo.r third party risk as is technically achievable, fair and cost 
effective. 

We will co11ti11ue to provide every support 11ecessary to tie Limited and CEC to 
achieve the successful outco.1ne the pro_ject deserves. 

Yours faithfully 

DLA PIPER SCOTLAND LLP 

c.c Matthew Crosse, Project Director for Edinburgh Trams, tie Limited 
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