
PAO Mr Martin Foerder 
Bilfinger Berger ..... Siemens -- GAF Consortium 
9 Lochside Avenue 
Edinburgh Park 
Edinburgh 
EH12 9DJ 

Dear Sirs, 

Our Ref: ll\!F CORR 6421 

Date: 12 October 2010 

INFRACO CONTRACT: UNDERPERFORMANCE WARNING NOTICE 
DESIGN: TRACKWORKS 

Enclosed is an Underperformance Warning Notice issued in accorclance with Clause 567.1 of 
the lnfraco Contract. 

Yours faithfully, 

'f L'l. Steven Bell 
Project Dime.tor Edinburgh Trarns 
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UNDERPERFORMANCE WARNING NOTICE 

DESIGN: TRACKWORKS 

1. Material Breach 

1. l The Infraco has committed a material breach of its obligations under the Infraco Contract by 
failing to deliver a complete, fully integrated, assured design for the on-street trackworks 
(chainage 100000 to chainage 131247). Such failure prevents the Infraco from proceeding 
with the Infraco Works with due expedition. 

1.2 Such material breach constitutes a breach of inter alia the following obligations under the 
Infraco Contract: 

1.2.1 Clause 7.1 - to carry out and complete the Infraco Works fully and faithfully in 
accordance with the lnfraco Contract; 

1.2.2 Clause 7.2 - to ensure that, in carrying out and completing the Infraco Works, the 
In:fraco exercises a reasonable level of professional skill, care and diligence to be 
expected of a properly qualified and competent professional contractor 
experienced in carrying out works and services of a similar nature to the lnfraco 
Works in connection with projects of a similar scope and complexity; 

1.2.3 Clause 8.1.6 - to ensure that certain key elements of the system integration of the 
Infraco Works are implemented, including ensuring that safety assurances and the 
Case for Safety will be achieved at the issue of a Certificate of Sectional 
Completion; 

1.2.4 Clause 8.5 - to ensure that all elements of design (which form part of the Infraco 
Works) relative to the Edinburgh Tram Network ("ETN'') are compatible with 
system integration and to make qualified personnel available to ensure system 
integration throughout the Term; 

1.2.5 Clause 10.9 - to ensure that the Deliverables fulfil the requirements of the Infraco 
Contract and meet the needs of Approval Bodies (as defined under the Infraco 
Contract); 

1.2.6 Clause 11.3 - to procure that the SDS Provider shall carry out and complete the 
SDS Services in accordance with the SDS Agreement; 

1.2.7 Paragraph 2.8.1 of Part C of Schedule Part 14 (Design Review Procedure) - to 
provide a Design Assurance Statement along with each design package; 

1.2.8 Sections 3.6.1 of Schedule Part 2 (Employer's Requirements) - to achieve the 
Deliverables necessary to enable the ETN to be constructed, tested and 
commissioned and brought into commercial service and consistent with the 
requirements for the Case for Safety; 

1.2.9 Section 3.6.1 of Schedule Pati 2 (Employer's Requirements) - to approach the 
design services in a structured manner using a recognised 'V' life cycle model 
with regard to the integration of design engineering, systems engineering and 
safety engineering activities; 
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1.2.10 

1.2.11 

Section 3.6.2 of Schedule Part 2 (Employer's Requirements) - to undertake such 
supplementary analysis that will allow further development of the Case for Safety 
concurrent with any design undertaken to prove that the ETN is acceptably safe; 
and 

Section 17.2.6 of Schedule Part 2 (Employer's Requirements) - to design and 
execute the Infraco Works using safety management and procedures to 
demonstrate that the ETN is safe to introduce into service as defined by the 
Safety Management System under the Railway and Other Guided Transport 
Systems (Safety) Regulations 2006 ("ROGS"), to develop the Case for Safety to 
the satisfaction of the Competent Person and the Project Safety Certification 
Committee; and to undertake all Infraco Works in accordance with tie1s written 
safety verification scheme requirements. 

1.3 Individually and cumulatively, these breaches are material and continuing. 

2. Nature of Material Breach 

2.1 As at the date of this Underperformance Warning Notice, the Infraco has not delivered a 
complete, integrated and assured design for on-street trackworks ( chainage I 00000 to 
chainage 131247). 

2.2 Despite the lnfraco having constructed approximately one kilometre of on-street trackworks 
between Lothian Road and Waverley Bridge, the Infraco has not delivered a complete, 
integrated and assured design for these on-street trackworks. 

2.3 The Infraco's breach of its design obligations by not delivering a complete, integrated and 
assured design prevents tie from issuing Permits to Commence Works for on-street 
trackworks. 

2.4 The on-street trackworks are critical to the substantial completion of Section C of the Infraco 
Works. The failure to have a complete integrated and assured, design means that these works 
cannot be completed. 

2.5 The Infraco's failure to deliver a complete, integrated and assured design for the on-street 
trackworks interfere with tie's rights to be able to demonstrate to the Independent Competent 
Person that the requirements ofROGS are being met. 

2.6 The failure to deliver a complete, integrated and assured design for on-street trackworks as at 
the date of this Underperfonnance Warning Notice is a material breach. 

3. Relevant Evidence of Material Breach 

3 .1 The lack of a complete, integrated and assured design has been the subject of much discussion 
between the Parties and it is understood between the Parties that the Infraco has not delivered 
a complete integrated and assured design as at the date of this Underperformance Warning 
Notice. 

3.2 The lack of a complete, integrated and assured design has been verbally admitted by the 
lnfraco and has been referred to in writing (including, for example, email exchange between 
Steven Bell and Miguel Berrozpe, entitled 11Design Assurance", dated from 2 July 2010 until 
5 July 2010 and email exchange between Anthony Rush and Miguel Berrozpe, entitled 
"Trackfonn Workshop", dated 11 August 2010 and 30 August 2010). 
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3 .3 The lack of a complete, integrated and assured design has been the subject of correspondence 
between the Infraco and the SDS Provider (including letter from the Infraco to the SOS 
Provider dated 28 May 2010, reference: 25 .1.20 l.CBr.2707). 

3.4 The Nichols Audit Report dated 1 March 2010 states the findings of the Audit on Design 
Assurance, System Integration and Best Va]ue which was carried out on 28 January 2010. 
This Report was communicated to the Infraco by letter on 10 March 2010 (reference: INF 
CORR 4510/RB). This Report recognises that as at that date there is no complete, assured, 
integrated design and there is no integrated design programme being maintained and utilised 
by the Infraco. 

3.5 The Infraco's letter (ref: 25.1.201/BDo/5937) of 9 June 2010 admitted that the works carried 
out to Section lC/D (i.e. on Princes Street) are not in accordance with the Infra.co Contract 
and acknowledged that there is no integrated, assured design for the works. 

3.6 The lnfraco's rectification plan, dated 17 September 2010, in response to the Remediable 
Termination Notice in respect of defective works on Princes Street admitted that there is no 
integrated and assured design for the on-street works and admitted that the current design 
required enhancement. 

3.7 The Infraco has failed to take steps to rectify their failure after being asked to by tie, including 
by the fol1owing correspondence: 

Date Reference 

8 April 2010 INF CORR 4736 

24 May 2010 INF CORR5133 

15 June 2010 CNF CORR 5346 

18 June 2010 INF CORR 5400 

3.8 The lnfraco has failed to attend workshops held on the following dates to seek to rectify their 
failure: 

Date Workshop title 

11 August 2010 Trackform Workshop 

4. Reminder 

4.1 Pursuant to Clause 56.7 of the Infraco Contract we are obliged to inform you of the 
implications of this Underperfonnance Warning Notice. Your attention is drawn to Clause 
56.10 and to Infraco Default (g). 
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for and ou bebaff of ti~ Limited 

Project Director 
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