Paper to: TPR Riecting date: 14" April 2040
Subject: Project Plichferk Update
Praparer: Susan Clark

1.0 Summary

At the Tram Project Board on 10 March 2010, the following recnmmendatmns were
approved:

o Eliminate the apfion of continuing "As is” - Gption 3;
= Continue to pursue tie's rights under the existing conira

acceptable resolution of the main cilsputes both accofding to t?@ act:on pian
described in section §; 4

= Rigorously monitor the opportunity 1o achievea partsdi r-’fuii exit of BB front the
primary contract role they currently play on acccptabfa cost and risk transfer terms;

s Retain Option 1(fermination), not as drgophon t& be pursued currently but kept under
review for serious consideration if e\r{dencc, @merJoq which ments this approach;

Mobilise actwﬂ on C!ause 80 and 34.1

Seeak gancfu ion on impact of utility diversion delays and overall EOT claim, with consequent
revisignio a new agreed programime

Respsnd ioc BSC's suggesipd OSEA and offer the Clause 65 alfemative

Ommbus approach o resoluiion of outf-‘tandmg 8DDI - IFC disputes; expedite rasponse to
INTC's (other matlers)

Quantify and execuie amended position on prelims

Seek io resolve the Airport — Edinburgh Park disputes

Action plan for implementing more cellaborative working

This paper updates THB on progress made on the action plan since the fast TPB meeting.

CEC00301680_0001



2.0 General

tie has continued with the project management approach to Pitchfork and a detailed
programme of work is in place.

tie’s contractually assertive approach has continued since the March TPB dunng which tlme.
two senior level meetings were held with BSC on the following dates: %

o 22 March 2010 - meeting with David Mackay, Richard Jeffrey (tle)-@ e d’ Davtd Dafcy
(BB) <;; -tp -

e 25 March 2010 — meeting with Richard Jeffrey, Tony Rush (tlef Dav;d Darcy,
Richard Walker, Michael Fiynn (BSC). Other meetings arer scbeduled for 14 and 30
April 2010. s YW ‘A,

P ..ﬁ_\_-‘

At the latter meeting, tie shared their key issues for msoluhgn wuth BSC BSC declined fo
table any key issues and to date has failed to raise any(kely issues for resolution. BSC has,
however, written directly, once again, to CEC durlngfthgs penoﬂ (a_’copy is attached for ease
of reference only). ™

. \ \d
Additionally, 2 flowcharts have been produce@ tg shoﬁn rdtjf maps for the overall Pitchfork
approach and for the work being done on Cla’ilse 80 Tl"fese aim to provide some definition
around the options and decisions requ; e\g!;to reacna resolution. Whilst the flowcharts aim to
simplify the process it should be recogmsed ﬁrat‘there are a multitude of potential variants
dependent on the aftitude and enqag!ement by / the consortium.

A
N \b

3

3.0 Mobilise Action on cﬁiuse gu a)f:l:' 341
tie wrote to BSC on 19 March 20‘]0 n'ﬁstructmg them to commence works on all areas which
BSC deemed to be held up’, ti’y‘an outstanding change (INTC).

£ \._\ 2? //‘\} S
BSC’s response was recen(ed on 1 April 2010 which was simply a holding response. tie
responded on, 2, Apr:l 2010 ‘confirming our instruction for BSC to commence the works.
There are; a number of ‘possible consequences of the response from BSC and these have
been summansecfm ‘a flowchart which illustrates the response which BSC could give and
the consehuences of such a response. BSC will be deemed to have not complied with this:
instruction and therefore will be deemed to have suspended the works, if they have not
commeneed work by 12 April. This would allow tie to move to Clause 90 (Termination on
lnfrace{ Default) There are a number of steps required following this decision before
termmatron can occur. This includes issuing instructions in relation to Clause 80.13 for
specn" ic pieces of work and then, if BSC do not proceed, move to issuing Clause 90 letters
for these issues.

40  Utility Delays

BSC had referred a change in relation to the MUDFA Rev 8 delays into the DRP process.
Mediation was held over 16 and 17 March 2010 but no mediated solution was agreed and
both parties confirmed that this issue should proceed to adjudication. As BSC is the referring
party, it is for them to refer the case to adjudication and, perhaps surprisingly, to date they
have elected not to do so. Meanwhile, tie is preparing it's case for the adjudication.
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5.0 Respond to OSSA and Offer the clause 68 Alternative

The senior level meeting held on 25 March 2010 was used to discuss this matter. tie agreed
to issue a draft scoping document for on-street works to BSC for comment and this was
issued on 2 April 2010. No response has been received but BSC have been invited to a
further meeting on 14 April 2010 to discuss this proposal.

Meanwhile, arrangements are being made to removef/alter traffic management in the city
until agreement can be reached.

6.0 Refine argument over SDS management and depiocy as appropriate

Following the audits conducted as part of Pitchfork 1, work has been ongomg te [dentlf )
further audits required to gather sufficient evidence to prove that Infraco, have not; managed
the designer in accordance with the Infraco Contract and that this hae had a matenal impact

~ to tie. The first of these audits has been scoped and is due to commence mgeek commencing

19 April 2010.

7.0 Omnibus approach to resolution of outstandmg BDDI 1ﬁc dlsputes

The whole issue of BDDI ~ [FC is related to Pricing Assum\ptmn 1“m Schedule Part 4 of the
Infraco Contract. McGrigors are now instructed to prepare terms 'of reference for use in
some form of “expert determination” on this ISSUE; T‘hrs unitbe ready by 26 April 2010 while

the opinion of Senior Counsel in London ang\ Edinburgh is. Belng sought.

A
8.0  Quantify and execute amended. poémgn en n)relrms

‘-'\ b

A letter on this issue was sent to BSE on 8. Apnb 2010

8.0 Seek to resolve tlhe Alt‘]ﬁ!@l’t Edm}mrgh Park Disputes

A schedule of the chan,gee“ has. Heé’u put in place and is being tracked weekly. The current
status of the 33 "changEs is as toﬂows

o 5 c!osed
o 24 wltp BSC fof, \ac’ﬂon
o 1 wlth tle for, actlon

o 3 reﬁu:re jolnl action

However these changes are covered by the Clause 80.13 instruction issued to BSC -
mstructmg them to proceed with the works whilst the disputes surrounding the estimates are

10.0 ' Action plan for implementing more collaborative working

An initial piece of work has been concluded on this and at the next meeting with BSC
regarding on-street works, additional focus will be given to this area in an attempt to
understand what will be required for both partles to work collaboratively. From this a series
of actions will be put in place.
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Decision(s) / support required
The TPB is requested to:

Note the content of the paper;

Approve tie moving to Clause 90 in respect of the Clause 80.13 instruction;
Consult with stakeholders in respect of the implications of Clause 90, and
Agree the timetable for issuing the Clause 90 letters.

N A

R g\:ﬂ ¥
Proposed Name: Susan Clark Date: 14 April 2010, \
Title: Deputy PI’?JBC[ Di ;ebto,g@
f g
ANy & J
"\\\ J :/_]_
Recommended Name: Steven Bell Date: 1 \A’brn 201 0~“

Tltle \%I‘ ram Prolect Director

Approved

Attachments:

BSC letter to CEC” dated 1,3’ Apnl 2010 .
Pitchfork route rﬁa NS
Clause 80 f[chhart
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Fhone:

Deer Sir,
Edinburgh Tram Metwork Project
Thank yau for your letter of 24™ March 21010 where | r\ste you' have ag,reeci with Richard Jdefirey — CEO

le - that he will respond directly to me in respec’t the detgned issues | raised with you and the
Coungillors. )

: I.j]@&d to. és;}enc directiy in respect of the A5SLTances scught
at’it hasqéacess to sufficient funding to meet tie's contractual
comntiiments on he pijEL.t uwen ‘th I § &fays and likely additional costs arising from the
Adjudication rulings. A

delay and cast DVET- r.,;n i Jthe dgl ‘ry of the &di‘}burgh Tram Project. The existence of tie, as the
Council's arms length company not insulate the Council from criticism. This is no doubt clear to
vou already and,. of cqarse thelqémsteﬂce of the guarantee will leave the Council directly responsible
for the financial. ccn:?i.gqu e‘nce& '
£y
T S ;
it ramaing’ m} hope: espite the contents of vour [etter, that the Councll will recognise this reslity and
mtervsgffe how, .w st opportunity remains, o urge a sensible way ferward. Some of the challenges
facing, ;c projes fwﬁrr!, remain in full effect are as Tollows:
ZA S W
Naﬁ‘iy afl on-etragl sections of the project remain obsiructed In some way by
_“igpcomplele uiilities. Though recent staterments made in the media would suggest ihat 98% of
. { “the uiifities have béen compleled, it is common knowledge that final cabling and connections
=4yl not ba complete until Novembier 2010 (some 90 weeks late.);

Almoat 2ll of the an-street aections are subject to changes in scope and to date, tis has
failed to administer the terms of the contract correctly or timeously: an allegation supporied by
the resulis of recent adjudications;

o Much of the off-siresl sections ars also subieoi {0 changes n scops, and again, to date,
tie has failed toadminister the terms of tha contract carrectly or timeously;

Amidst these challenges, the s“rateg y now adopted by tie has been described as ‘ensuring sdherence
to the contract’, but it amounts fo little.more than delibarate frustration. For example:

EiEnger Barger Civil UK Limitad Registerart Ol 7400 Darssbusy Park, Wardkgion, Dhetlive, Wad 483, Regislersd In England & Wales &.Gnn.-.ﬂy Nat 2438088
Sternens plo Registired Cffice: SiWiltem S e Frimdey Canhadey Surrey GUI1S 500 Raglsterad In Englund & Waing Cormpany No: 72731 7
Consiruceiones ¥ Aliiiar v Farrocariies 5.4, Regisiered GFcd 4.0 Huricdz 25, 20 0% Beassin, Gpurkon, Hegistared ia Spsin. CIF: A-20891020
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i Civil

e Non agresment of Programimie. A process involving muitiple stages of joinl analysis by both
tie and the consortium, designed io develop a realistic and operable programme for the
monitoring of the works was undertaken (Revision 2), Despite programmers from both sides
having spant many months meeting and agresing the likely delays and ways of mitigaling
them, tis unilaterally abandonad ihis process in Auglst Z009;

¢ The On-sireet S;}pp!ememai Aygreemant was a jointly proposed sirategy o overcome the
consequences of the grossiy-delayved Ulilities and Changed Works in tha on-street aregs, and
was principally identical to the Princes Street Suppleméntal Agreement which fac;iitatei},the
successful completion of Princes Street. Without just cause, tie has recent [y uniiaferai.v
abandoned this proposatl after months of negotiation; _ ;,_‘y

« The Revision 3 Prograrmme was a proposed extra-contraciuals process mi\fnq multipie
stages of joint analysis by both partias similar to the Revision 2- {-’fﬂgmmn;l xercise. Daspite
tie’s -unjusiified abandonment of that process in Augusi 2(}(}9 ihe cansam'&m agreed once
again to participate, and programmers from both sides. having spe‘ht z’ndny more Tanths
rmeating and agraeing the baselines, likely delays ang} m\?xyﬂ of n;ft,gax ing them, Agam tia
unitaterally abandoned this proreas in February; \

s A tactic of bureaucratic time-wasting seems in ave bed 1 3
correspondence is now being sent which requires, c?-spamb.,b'y ithose resources which might
otherwaae be used to progress ihe works. Fi u rtheig‘mr -:_’c_fe have aiao mstsgated in exce*s of TA

any entitlements arising from the delayed
2 p:te very public acknowledgement of tie's

a A refusai on spurious, gmu'nd e ;raﬁaw Infrace to work in the Haymarket area
noiw;thstandlr‘g the ailow _'ghce of Working in other areas (ey. Tower Place Bridge) in
ndq ugon gvf‘nch Haymarket is denied,;

t
is not valid usi:iemha C{én‘trast {including chanc‘e whwh are no ionga, in dlspute or where
the scope of gk changels ot agreed).

:' wouid appear that such behdv;ours dre mare consisient w:th an organisation
!fy frustrate the process.

btratc,gy will only serve to increase both parties’ legal fees and consunie management

time, whi Isixﬁompie'eig failling to progress the works. The chance to auddress the challenges of this
project Es_gl'*‘,imshmg as time progressas. | urge you 1o reconsider the Council's approach.

Pro ectin accsrdaare with me terms and {‘ord:'ior‘ af t‘io Conlract we have eniered

Yourg;ﬁ-]i ffully,

g Walkear

’ Chairman — Infraco Consartivm Board

Bifingar Berger Clét UK Limfted Regisiséd Diice: 7400 Daresbury Park, Wardngton, Cheshire, WAS 4R35, Ragistered in England & Wales Comgpany No: 2418638
Siemeny pin. Registarad Officn: i Wilizn: Sjemead Souara Frimizy Camberlay Surrey GLMS 30D Regisiered in Englang & Wales Chimpany Mo 727817

Constucciones Y Ausiliar da Fumacardtes 3 A, Hegislered Office JA, Ruriol: 28, 20200 Bazsahi, Gipuskos. Pegistarad in Spain. CiF: A-20001083
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