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THIS AGREEMENT is made (10 .'.2007 

BETWr;;:EN 

{1) tie LIMITED, a l�ompany incorpormed with registration number SC230949, and having its 

reiistered office at City Chsmbt!rs. Edinburgh. Mkl!orhiBri EH J l VJ ("th/') 

(2) BBS, a prequaHfkd unincorporate<l cc,11so11i11rn (comracting on a joint and s�,·ernl basis). 

comprising:· 

Bilfinge1· Berger UK Limited, a ,;ompany incorporated with registration number 2418086, and 

Ii.wing its registered c:iffice .at 150 Aldersgiite Street. London £CIA 4EJ and 

Siemens Transportation Systems, a division of Siem¢ns plc. a company inc,)rporated with 

registration number 727817. and having its registered office at Faraday House, Sir Wilflain 

Siemens Square, Fritnley, Camtx-rky GU 16 8QD (i•Biddel'") 

WH£REAS 

(A) In the InVitation rr:i Negotiate (''lTN") dated 3 October ::?006, tie fol'ma!ly invited tenders for 

a comprehensive or turnkey comract in relation to the E.dinhurgh tram 11etwork. trams and 

rnlated i!lfrastruclure ('' [nfr.a�(.l Coutn1ct"}. 

(B) Following a negotiated ptocedure. tic has invited final rechnics.L legal. comm¢rdal and 

fina11cial offers {"Submissions") from the two bidders who !'esponded to the !TN 

("Bidders"), tie intends, having evaluated the Submissions in accordai1ce with the 

methodology and those crircria described in the lTN. to select one Bidder for appointment as 

the preforred bidder ('1PB") in relation to dte Infr$Co Contract subject always to fonnal 

.ipproval of that selection by the CEC. T11e contents of the Submissions now fonn the basis 

of the Draft Deal for each ofthe Bidders. 

(C) TI1is Ag.i·eent�nt sets out the tern1s on which the Bidder will accept appoinummt as PB, should 

this be tie's deci$ion. 

1T lS HEREBY AGREED 

l. DEFINITIONS 

In ihis ngreement, the following c::apitaHsed expressions shall have the followins meanings: 

.-\F/AF/310299ilM62��il 3.1 
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''CEC" mefms the City of Edinburgh Council: 

"Contr3<:t Temis" nh�ns those contract tcmu; and the schedule of items to be agreed d'1ring 

the ?referred Bidder Period as contained ill Appendix J; 

"Dmft Deal" ine,ms rhe draft contract pac!,age comprising; 

1 .  this Agreement: 

2 .  the draft lnfraco Contract Tcnm;; 

3 .  the Employer's Requirements: 

4. the Draft Infraco Proposals 

5. the Price: 

6. the PB Finalisation h;sues; and 

7. the PB finalisation Progr(lmme: 

8. the Tenderer's Queries and ti¢ 1s responses, :md the lnfraco Clnrification Que�tio11s 

and the Bidder's l'e�pollses 

"Draft lnfr.aeo P.rQpm,aisH mean.s the proposals submitted to tie as contained in Appe11dix 5; 

"Employer's Requir�ments" means those requirements supplied co the l3idde1· by tic [)l'i!l1 

reference [ + J J as amended to resolve inconsi;;te11ci¢S and conflict whh the Draft lnfraco 

Proposals noted in the complianc� matricecs set out in the Employer's Requirements and as 

Appendix 4; 

"Infra<:o Clarlf:ic1dion Questions'' means the Infraco clarification questions as liim�d in the 

Draft Deal .as Ap1:>endix 5; 

"PB Finallsntiou Issues'' has the meaning given to Jut clause 3. l :  

"P:S .Finalis11tion Programm¢t< means the progmmme set om at Appendix 7 to this 

Ag1·eeinent {as may be a.ineuded from time to time with the agreement of boih Parties) within 

wllich the Bidder will use reas(lnable endea\'O\ll'S to resolve the PB Finalisation Jssues 

--------

,\FiAf/_; I0'.!99il 5fl(,.m713. I 
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"l>rcfe1·t�d Bidder Pe:rfod 1
' means the period between selection ofa Preferred Bidd�r and 

award of the fnfraco Contract and concurrent !10\'ation of tie's contracts with SDS 1nd 

Trnmco to lnfraco. 

"Price" means that finnncial pwposal �nd all associated infonnation as contaim�d in 

Appendix 5: 

"SOS" meims Parsons Brinckerhoff Limited. a compr.my regisrnred with number 25545 14 

ond having its �gistered office al  Amber Court. Will iam Armstr()ng Drive. Ne'.\'castfe 

Business Par!.;, Newcastle Upon Tyne NE4 7YQ. engaged by tie Limited under a contract 

dated 1 9  September JOOS; 

"SDSContract" means rhe contmctemered into by tie Limited and SOS dated 19 Septembet 

2005; 

"Sub�ontrattors" mean;; colleC'lively sns and Trnmco: 

"Teuderer•s Queries'' means querit�� rnised by the Bidder in accordance with part 4. 7 ofthe 

f11str uctio11s to Tenderers included in Vl)lmne l of the Tender D�umems. ··JnfrAco !TN and 

Appendices" and as ,�ontained in Appendix 5; 

0Tramco" means CAF. select�d by tie as preferred bidder for the award of the Tramco 

Contract: 

""framco Contract" means the tMtract to be entered foto by lie with Tramco, substlrntially 

in the form l'eviewed by rhe Bidder a11d to be novated to the Bidder and as contnined i11 

Appendix J .  l and 3.2: 

"\\forking Day" means any day other than .i Sarurday or Sunday or a 1,ublic holiday 

recognised by CEC 

2. DRAFT Dli:AL 

2. 1 The Bidder and tie agree and con:fim, that the Draft Deal consti tutes the entirety of i£s 

proposal to delivct the Edinburgh Ti-am Network and, therefore, the tern1s on which it 

will be appoiiHe<l as PB. should this be tie's decision. 

2,2 Subject only to clause 3 the Bidder Md tie accordingly agree that any appointtnentof 

the $iddel' as PB by tie is solely on the basis that tha Bidder and 1ic adhere ii' all 

respects to the terms of th� Draft Deal, aitd thar ul\less otherwise a&..eed, the Bidder 

lfi} 0 0 7 /015  
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or tic will neithttr require, propose or procure drc11nlstance5 to cause any eha11ge to 

the terms of any aspect of the braft Deal or to any other matter relating. to the 

Submission. the lnfraco Contract. the SDS Contract or the Tramco Contract other 

than to resolve the PB finalisation Issues. 

2J tie unMrtakes to pl'\�ure from C'EC a pii)mcnt g;uaranrce in respect of all of ti<ts 

payme11t obligations under the htfraco Contract in tenns satisfactory to the Bidder, 

actil'lg rea\;onabiy 

2.4 All e-mail con-e,;pondenc,� between th¢ Parties from th August 2007 nor 

subsequently superseded or where there is either ambiguity or need for clarification 

forms part of the Draft Deal 

3. PB :f'INAUSATlON 

3.1 tie and the Bidder <1ckr1owli:dge and agree thi1t there are a number of matters 

contained in the Draft 0fal. the fnfraco Contract, the SDS Contract a.nd the lrnmco 

Contract which must be resol\'�d before tie seek CEC approval to e1iter iino th� 

lnfraco Contract with PB ("PB Finalisado11 Issue$"}. The PB Finalisatkm Issues are 

more parricularly set out at Appendix 7. 1 to this Agreement. 

3 .2 Should the Bidder be: �ppointed by tie as PB. tie and the Bidder will uct i11 good faith 

to agree the PB Finalisatfon Issues in accordance with the PB Finalisation 

Programme. 

3.3 tic wi ll amend the Draft Deal to ret1ect the agre¢mems reached betweeii tie and PB in 

rclatio11 to rhe PB Finalisation Issues pursuant to this clause 3. 

4. STATUS AS PREFERRED BIDDER 

4. 1 Should tie appoim the Bidder a$ PB, tie will have the right (without prejudice to .iny 

other right that tie might have under any �ontract. pursllilnt to the !TN or at law as a 

result of My of the matters rcfen-ed to in this daus� 4. l )  to tenn ina.te the Bidde/s 

$tatus without comperisati,)!l as PB subject to sev�n days written notice it� 

4. J ,  1 rhe Bidd�r comll1its any material breach of the terms of this Agreement: 

14] OOS/015  
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4. 1 .2 the Bidder propo:;cs. requires any change or proct1res circumstances which 

result in any change to any aspect of the Draft Deal which is nor a PB 

finalisation Issue, unless otherwise agreed to by tie. 

4. 1 .3 progress a.gains! the PB Finalisation Programmf' is such that in tie's opinio11 

the PB Final isation !;;sues will not be resolved such that a Contract Award 

and ccincurrent novatkm of Trnmco and ST)S is unl ikely co take µlace by 

28tl, January 2008 

4.l  A the Bidder and tie are tmable to Agrt:e the; final terms of m1 opti(ln for Phase 

1 b on rem1s acceptable to ti�. 

4.:! Should fie appoint the Bidder as PB, the Bidder wi ll have the right (without prejudice 

to m1y other right that the Bidder might have under any contraci, pursuant to the ITN 

or at faw) as a result of any of the mat1ers refen·ed to in this Clause 4.2 to tem1inate 

its status without compensation as PB and decline to enter ittto at1 Jnfrnco Contract 

wlth tic subject to seven days notice if· 

4.2. l the Bidder and tie are unable to agree, to the satisfaction of tie. any one or 

more of the PB Finali sation fssues in accorcfunr.:e with the PB Finalisation 

P(ogramn,e; or 

4.2.2 tic proposes. n.iquires any change or procures circwnstunces which result in 

lltlY change to any aspl"Ct of the Draft D�al whkh is nor a PB Finalisation 

rssue. unless otherwise agreed to by the Bidder: 

4.2.3 Th<! Infraco Conrract has not been executed on or before 3 months after the 

date schedu led for execution of the Infra.co Contract in the PB r--irmlisation 

Programme. 1mk�$s otherwise agreed by the Parties: 

4.2A tie foils to pn.x:llre a paymcnr guarantee from CEC in. accordance with 

Clause 2.3; 

4.:u The City of Edinburgh Council do not ac<:ept tie's lnfrsco Contj'act award 

recommenda,icn; 

4.2.6 Transport Sc:otfond do not appro,·e tie's Business Ca5¢ for the Project; 

4.2. 7 Tht Scotti�h Executive do not provide adequate funding for the Project: 

14] 000/0 15 
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4.1.8 Risks snd focc,nsistencies id en rifled by the Bidder a:; a result of the oi1tcome 

of the du11 diligence ref,med to in Clavse 7 arc not dealt with in accordance 

with this Agreement to the Bidder's satisfaction (acting reasonably). 

4.3 tic shall n()t be obliged to. but at its S�)le discr�tion 11H1)•. awurd a contract to the PB 

where 

43. J  The estimated infr,m111c1t11'(;; works c<ist for f'hase la  as finalised during the 

Prderrcd J3idder Period exce,�ds or is forecast to exceed £:! l 8.5m inc:h1sh'e 

of the lnfrac\.', Contrnct Priee 

4.3 .2 The esiimated infrasrructure works- of Phase I b as finnli�ed during the 

Preferred Bidder Period exceeds
. 
or is forecast to e:--.ceeds £55m inclu!live C"tf 

the Infraco Commct Price. Th� estimated total pl'oject cost for f%1se l a  

e:xceeds £500m. as estimated hy tie 

4.3J The City of Edinburgh Couocil do not accept tic's comracr award 

recommendation 

4.3.4 Transport S.c9tland d<t not approve tie's Business Case for the Praji�ct 

4.3.5 The Scottish Executive do m.,t provide adequate funding for the Project 

4.4 Should tic decide not to .ippoim the B idder a$ PB, the Bidder agrees to remain 

commltted as a reserve bidder. Accordingly. subject to Clause 2, the Draft Deal wiH 

rem�in the basis of an ofter by th,� Bidder capable of acceptanct by wrftt�n notice by 

tic to the Bidder m1til the end of T\.farch 2008 su�jcct to any justifiable adjustmem!, to 

µrice and programme to reflect the impact ofd,e elapsed time betwee1� the date of this 

Agreement �nd the date of the notke. Fol!owing any �uch notk.c, the Bidder agrees 

rhnt if tie serve a written notice prior to the end of Marth 2008 on the Bidder, 

appointing it as. PB, it will at that point .as.smne the staws of PR 

4 .5  tie re.serves the rightto negotiate with the re�rve bidder at any time prior to l!Ward of 

the lnfrnco Contract but shall inform the Bi�der withfo 4 Working Days of 

commencing $UCh negotiations. 

,\FIAF!.3 l OJ(}9i.1 5/16:?�:<:7 n. l 6 
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5. NOVA.Tl ON 

5. 1  The Bidder accepts and oclmow!edges rhat, should tic appoint it as PB. it will be 

required, (unless tic. at its absolute discretion agrees otherwise, to .ind sha ll enter 

into novatio11 agreernents with tie. Tramco and SDS to M1vate the relav;rnt contracts 

to the Bidder 1:>ll the �ame day that it exei.:u!es the Jnfrn.co Contract. tmleS$ othem ise 

agreed betwe<:11 tile Parties. 

5.2 Without prejudice to any other sp�cific rights of tie in ,elation to these novations at 

law, und�r any CMtract �r as S¢t out in the ITN and the relevant novation agreements, 

the Sidder mid tie will U$e all rnasonablc endeavou1-s to cooperate in rdation Lo thes� 

novations and to ensure th.at theyare fully effective. 

:U The Bidd�r shall aot be obliged to enter into any 11ovatio11 of the Tramco and SDS 

Co11trt1cts tmt.il th¢ PB Fim1lisation !:mies having an impact thereon have been 

resolved to tie's and the Bidd!;'r';;satisfoctio11. 

6, VALUE ENGINEERING AND MANAGE.ME.NT OF SDS 

6. l The Bid,;kr will, if tie appoinrs it as ?B, use all reasonable ¢ndeavours to coope1·ate 

with tie in relation to Value Engineering with a vkw to del ivering !he co�1 reductions 

ht respect of "Value Engineering !rems" as set out ln Appendix 5. 

6.2 The Bidder will participate in the managemenl of the SDS provider ro deliver the 

design outputs {Desig11 Deliverables). including changes -to accommodate Value 

Engineering savings and indudin�;-

6.2. I Attending ma1u1�ement meeth1gs wilh tic and SDS 

6.2.2 Review progress ou design delivery nnd to work with tic and SOS to 

over-come issues impeding pr()gress whilst maintainh,g ii!ignment with the 

Bidder":; constrnction prt,grmmilc 

6.2.3 To tidviS(\ tic on the priorit isation of SOS design nnd EO a<lv i$e detail� of 

designs rhar are nor required by the Bidder 

6.2.4 Assist tio in the validation of the quality of SDS designs prodwed 

!4] (J l l / 0 1 5  
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7. DUB OIUGENCE 

7. l The Bidder agrc"t':$ to conduct due diligem;e i11 respect of the followiJ1g:· 

7, 1 .1 The Deliverables providt!d undet the SDS conrr11ct (os defined tlwreia) in 

order to a) confirm acceprnnc� of the sygrem perfonmmi;e r(;quir-ements set 

our in the Employer·s Requirement� and b} confirm the 11cceptabil ity 111 

terms of quality of the SDS Del iverables produced; and 

7. 1 .2 Th� status of the Deliverables of the SDS Contract, Tramco Contract 

Employer's_ Rcquireme1\ts. finalised OCIP Insurances (as defined in tile 

Infraco Contract) and other relevant third parry ngrccments it wil l be 

requirer.I to accept liability therefor under tl1e lnfraco Contract and 

7. LJ The tenns of the F.mploy-:r' s Requirements for consistency wlth the Draft 

!nfraco's Proposals 

and to conclude this due dil igence e;,.ercise in n�cordance with the PB Finalisation 

Progr�mme. 

8. MOBILISATION Ai'.lJ ADVANCE WORKS 

tie undertakes to enter into n mohilisatkm and ady,mce works agreement for the Edinburgh 

Tram Nenvork 111 substanlially the tom, set out in Appendix 1 .6 to this Agreement in 

accordance with the requirements in relntion to advance works set ou� in Appendix 5. tie 

-1<:knowledges and agTees that if the mobil isation and adv.'lnce works is not awarded by 1•1 

No\'embet 2007 the ,wcr-all programme for delivery of the Edinbnrgh Trnin Network wil l  

have to be adjusted to take account of such delay, 

9. DlSPUTE RESOLUTION 

9. 1 1n the event of any Dispute in relation to this Agreement the Chief Executives ofthe 

re!,pective Parties will meet to l'eSolve the issue . 

9.2 This Agrtement �hall be governed by and construed in �cco1·<fance with Scottish law 

and any dispute arising between the Parties shall be subject to the non exclu$h'e 

jurisdiction of the Scottish Courts. 

AF!,\F/.:l l0299MJl6�5Si!3.I 
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10, CONDITIONS PRECEDENT 

Except for the provisions of Clause 4.4 and 4.5 the obligations of the Parties under this 

Agreen}eflt sha lf be conditional llpon the appointment of the Bidder a.s PB. 

EXECUTED fnr tmd on behalfoftie LU't:llTED at 

Authori$ed signatory: 

.EXECUTED for and o)1 behalfof[+ BG s· J at 

Authorised .sig1111tory 

Full name: / � �':f:!/..J ��·/):� >�'.�.� ; . , .  . .  , . . . . . .  ?1:#:':'-r.1-I . . /!-{-�,4-,.,,."''f'l <.-.1 .c-' �H , 

Af/Mt3 lON9/IMl6.25571J.t 9 
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ll'.$ finalisation Issues 
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/APPENDIX 2 

f'B f'i11allw1tio11 Prngrammej 
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